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DEFINITION OF “INVENTION” IN THE PATENT ACT, 1970. 


A PATENT is the statutory grant of monopoly of enjoyment, limited in point of 
time, to an inventor (or his assign or his legal representative) in consideration of 
the public disclosure of his invention. 

What is already known cannot be the subject-matter of an invention. An 
invention must add to the common stock of knowledge when it is published. 
Novelty is, therefore, an essential requirement of a patentable invention. Since a 
patent is granted to the inventor or his assign or his legal representative in conside- 
ration of the public disclosure of the invention, the consideration to the public 
must be real i.e. the invention must be workable and useful. Amother essential 
requirement of a patentable invention is utility. 

The patent is issued in the prescribed form and the complete specification of 
the invention patented byit is annexedtothe patent. The complete specification 
pe describes and ascertains the invention and the manner in which it is to 

e performed. The complete specification defining, as it must, the patentee’s 
ambit of monopoly, is construed strictly by the Courts in search for the inven- 
tion claimed. Every complete specification ends in specific claims to the inven- 
tion by the patentee. It is, therefore, natural to expect the definition of “inven- 
tion” in the Patent Act, 1970, to be precise. 

The Patent Act, 1970, received the assent of the President of India on Sept- 
ember 19, 1970, but has not been brought into force by a notification in the 
Official Gazette. Section 2(Z) (7) of the Act defines “invention” in these terms: 


“ ‘invention’ means any new and useful 
(4) art, process, method or manner of manufacture; 
(it) machine, apparatus or other article; 
(tit) substance produced by manufacture, 
and includes any new and useful improvement of any of them, and an alleged invention; ™ 


In order to understand this definition, it will be instructive to understand how 
the inventor came to be protected in the United Kingdom where the patent 
system appears to have originated. 


The right of the Crown to grant letters patent is derived from its prerogative 
to reward services to the State. The inventor renders a service to the State by 
publicly disclosing his invention which he could well have kept secret and used 
secretly for his benefit. Letters patent for inventions were supported by Sir 
Edward Coke (8 Inst. 184) on the ground that the inventor brought to the Com- 
monwealth anew manufacture by his invention and at his cost and that he should, 
therefore, have as his reward the monopoly of use of his invention for a conve- 
nient time. This prerogative was, however, resorted to at times by the Crown 
for raising royalties by grant of trading monopolies to Royal favourites. The 
Common Law Courts never missed an opportunity to express their strong dis- 
approval of such letters patent on the ground that they were contrary to Common 
Law and mischievous to the State by raising prices of commodities and hurting the 
trade of the country. In the year 1628, the British Parliament passed the Sta- 
tute of Monopolies (21 Jac. 1, ce. 8) declaring all: monopolies illegal except any 

* By 8. B. Shah, M. Se. (London), Barris- Trade Mark law in the Department of Law, 
ter-at-Law. Part-time Lecturer of Patent and University of Bombay. 
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letters patent and grants of privilege for a term of 14 years or under to be made 
thereafter of sole working or making any manner of new manufacture within the 
realm to the true and first inventor of such manufacture which others at the time 
of the grant should not use unless such letters patent were contrary to law or 
mischievous to the State or generally inconvenient. It became a practice there- 
after to recite the invention in the letters patent themselves for the purpose 
of identification. Complete specification was introduced in the patent system 
in the reign of Queen Anne. 

The Indian Patents and Designs Act, 1911, which is still in force, defines“‘in- 
vention” as “any manner of new manufacture” following its British counter- 
part of 1907 which took the expression from the Statute of Monopolies. The 
expression ‘‘any manner of new manufacture” is the key - stone of the definition 
of “invention” in the British Patents Act, 1949. It is also the expression used 
in the definition of “invention” in the Patent Act, 1970 with slight modification 
involving the transposition of the word “new”. 

The expression “a manner of manufacture” has come before the British Courts 
for interpretation many times, but notably, in In the Matter of an Application for 
a Patent by G. E. C. where Morton J. stated that a method or process is a 
manner of manufacture if it (a) results in the production of some vendible pro- 
duct or (b) improves or restores to its former condition a vendible product or 
(c) has the effect of preserving from deterioration some vendible product to which 
it is applied. In In the Matter of two Applications for Patents by the Cementation 
Company, Limited, Abram Ruper Neelands and William Ashton Ptckersgill! and In 
the Matter of an Application for a Patent by Henry Barnato Rantzen® Evershed J. 
gave to the expression “‘vendible product” an extended meaning as including 
even an intangible product like electricity. 


The definition of “invention” in the Patent Act, 1970 uses the word ‘“‘manu- 
facture” which is not defined by the Act. The Indian Patents and Designs Act, 
1911, does define “manufacture” as including any art, process or manner of pro- 
ducing, preparing or making an article, and also any article prepared or produced 
by manufacture, This definition is hardly a key to understand the meaning 
of the word “manufacture”. It is to be noted that this definition of ‘“‘manufac- 
ture” is taken account of in the framing of the definition of “invention” in the 
Patent Act, 1970. 

The omission of the definition of the word “manufacture” in the Patent Act, 
1970, appears to be a deliberate one. While it is easy to understand the mo- 
dern concept of manufacture, it is well-nigh impossible to put it in the precise 
language which a definition must demand. Speaking of “manufacture” in 1819, 
Abbott C. J. observed in his judgment in The King v. Wheeler* : 


«|, Something of a corporeal and substantial nature, something that can be made by man 
from matters subjected to his art and skill, or at least some new mode of employing practically 
his art and skill, is requisite to satisfy this word.” 


The shorter Oxford Dictionary gives the following meanings of the word “manu- 
facture” : (1) the action or process of making by hand, (2) the making of articles 
or material (now, on a large scale) by physical labour or mechanical power, (8) 
a branch of productive industry. Even this list of meanings is inadequate to 
convey the modern concept of “‘manufacture” in the context of commerce and 
industry all over the world. We are accustomed to speak of production of elec- 
tricity, electro-magnetic waves and radiations like ultra-violet and infra-red 
rays which enter into modern industries. It is better that the word “manufac- 
ture” be left at large to be interpreted by Courts in the context of prevailing cir- 
cumstances. 

The sub-clauses (iè) and (t#) of the definition of “invention” may lead to ù sur- 
mise that they introduce far-reaching changes in the practice of the Patent Office 
by making it possible for the applicant for a patent to make only product claims. 

Even if the Patent Office may allow hereafter pure product claims, such claims 


1 (194) 60 R.P.C. 1. 8 (1946) 64 R.P.C. 68. 
2 (1945) 62 R.P.C. 151. 4 (1819) 2 Barn. & Ald. 845, at p. 850. 
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would not be read by the Courts divorced from the description in the complete 
specification. The claims will have to be fairly based on the disclosures con- 
tained in the body of the complete specification [8.10 (5) ] which is required to 
describe fully and particularly the invention and its operation or use and the 
method by which it is to be performed [s, 10 (4) (a) ]. A so-called product 
claim will have to be read in conjunction with the process of. manufacture of 
the product described in the complete specification. 


. The apparently wide scope of the definition of “invention” in s. 2 (Z) (7) of the 
Act is considerably cut dowa by the provisions contained in ss. 8, 4 and 5 of Chap- 
ter II headed “Inventions not patentable.” 


Section 8 of the Act reads as follows: 
‘The folowing are not inventions within the meaning of this Act, 


(a) an invention which is frivolous or which claims anything obviously contrary to well 
established natural laws; 


(b) an invention the primary or intended use of which would be contrary to law or mora- 
lity or injurious to public health; 


(c) the mere discovery of a scientific principle or the formulation of an abstract theory ; 


(d) the mere discovery of any new property or new use for a known substance or of the 
mere use of a known process, machine or apparatus unless such known process results ina new 
product or employs at least one new reactant; 


(e) a substance obtained by a mere admixture resulting ouly in the aggregation of the 
properties of the components thereof or a process for producing such substance; 


(f) the mere arrangement or re-arrangement or duplication of known devices each func- 
tioning independently of one another in a known way; 


(g) a method or process of testing applicable during the process of manufacture for ren- 
dering the machine, apparatus or other equipment more efficient or for the improvement or res- 
toration of the existing machine, apparatus or other equipment or for the improvement or control 
of manufacture; 

(h) a method of agriculture or horticulture; 


(t) any process for the medicinal, surgical, curative, prophylactic or other treatment of 
human beings or any process for a similar treatment of animals or plants to render them free uf 
disease or to increase their economic value or that of their products.” 


Apart from cls. (g) and (i), s. 8 enunciates in succinct propositions what is 
already the existing law. A frivolous invention has no subject-matter. It adds 
nothing to the common knowledge. An invention which claims anything con- 
trary to the well-established laws of nature must necessarily be frivolous and 
wanting in subject-matter. An invention whose primary or intended use would 
be contrary to law or morality or injurious to public health would fall within the 
mischief guarded against in the Statute of Monopolies. That statute prohibited 
letters patent which were “contrary to law” or ‘‘mischievous to the State” or 
“generally inconvenient”. Inventions whose use would be injurious to the public 
health would be “mischievous” within the Statute of Monopolies. A patent being 
an act of State, it would be against public policy to grant patents in respect of 
inventions covered by clause (b) of s. 8. ere is, however, a distinction which 
can be drawn between inventions whose use would be criminal and those whose use 
would be contrary to a bye-law or an administrative provision. Patents would 
be refused for inventions whose use would assist a criminal purpose. Patents may, 
however, be granted for inventions whose practice might infringe a bye-law or 
an administrative provision or law not amounting to a crime. For instance, 
a claim ina complete specification might possibly infringe a claim in a patented 
specification and would be, therefore, contrary to law but a patent may be granted 
thereon subject to a disclosure or a disclaimer with respect to the prior claim. 
Next, the mere discovery of a scientific principle like the second law of thermo- 
dynamics or the formulation of an abstract theory like the theory of relativity, 
however great the discovery may be, isnot a fit subject-matter for a patent because 
it does not result in anymanufacture. A practical application of a scientifie prin- 
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ciple or the formulation of an abstract theory is, however, patentable. For in- 
stance, the internal combustion engine makes use of the second law of thermo- 
dynamics and was the subject-matter of several patents in England. An abs- 
tract theory may have a practical application which can be patented. The 
application of the electro-magnetic wave theory had its practical application in 
the wirleess transmission apparatus for which Marconi and many others obtained 
patents. Again, the mere discovery of a new property or a new use of a known 
substance is not a manufacture and, therefore, not patentable. Similarly, the 
mere use Of a known process like ion exchange in chemistry is not patentable 
unless it results in a new product or employs at least one new reactant. The mere 
use of a known machine or apparatus 1s made not patentable on the doctrine of 
analogous use. Clause (e) renders unpatentable a mere recipe or prescription. 
Clause (f) renders unpatentable arrangements, re-arrangements and duplication 
of known devices which function in a known way independently of each other 
because they involve no new manufacture. Clause (h) is based on several deci- 
sions of British Courts. Horticultural and agricultural methods are, to a very 
large extent, natural processes channelised by the human intervention to parti- 
cular ends e.g. cross-breeding of seeds. However, the means employed in agri- 
cultural and horticultural methods like manures and fertilizers may be patentable. 


Clause (g) of s. 8 is a departure from the English law and finds precedents in 
the United States of America, Canada,Germany and Australia. If such inven- 
tions were made patentable, they would have very mischievous effects. The exis- 
ting machinery could be utilised with sophisticated additions to ensure quality 
control at intermediate and terminal stages of production but the additions would 
be rendered too expensive to be installed if they were patented. 

Clause (7) of s. 8 renders inapplicable to India the New Zealand decision repor- 
ted in Swift & Company’s Application (New Zealand)’ where a meat tendering pro- 
cess by injecting a chemical in a live pig before slaughter was allowed to be paten- 
ted in Australia. The British Patent Office had, however, rejected the applica- 
tion of Swift & Co. on the ground that the process was not a manner of manu- 
facture, 

Section 4 of the Act makes inventions relating to Atomic energy falling within 
sub-s. (1) of s. 20 of the Atomic Energy Act, 1962, unpatentable. 

Section 5 of the Act reads as under : 

“In the case of inventions— 


(a) claiming sub« tances intended for use, or capable of being used, as food or as medicine 
or drug, or 

(b) relating to substances prepared or produced by chemical processes (including alloys, 
optical glass, semi-conductors and inter-metallic compounds), 
no pstent shall be granted in respect of claims for the substances themselves, but claims for 
the methods or processes of manufacture shall be patentable”, 


In this section “food”? means any article of nourishment and includes any subs- 
tance intended for the use of babies, invalids or convalescents as an article of 
food or drink [s. 2 (1) (g)], and “medicine or drug” includes (i) all medicines for 
internal or external use of human beings or animals, (ii) all substances intended 
to be used for or in the diagnosis, treatment, mitigation or prevention of diseases 
in human beings or animals, (iii) all substances intended to be used for or in the 
maintenance of public health, or the prevention or control of any epidemic disease 
among human beings or animals, (iv) insecticides, germi ides, fungicides, weedi- 
cides and all other substances intended to be used for the protection or preser- 
vation of plants, (v) all chemical substances which are ordinarily used as inter- 
mediates in the preparation or manufacture of any of the medicines or substances 
above referred to |s. 2 (1) (1)]. The reason behind this provision appears to be 
that mere product claims, if patented, may stifle EA for better and cheaper 
methods or processes to manufacture the same substances than the patented pro- 
cesses. 


6 [1961] R.P.C. 147. 
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‘Having regard to ss. 8(e) and 5, itis not easy to understand the import of 
clause (#74) in the definition of “invention” in s. 2 (1) (7). Most substances are 
either mixtures or compounds. A mixture has the properties whichare the aggre- 
gate of the properties of its components. It is denied patentability by clause (e) 
of s. 8. A chemical compound is denied patentability by s. 5 (b). 


SUPREME COURT AND CONTEMPT OF COURT.* 


In E. M. S. Namboodiripad v. T. N. Nambtar1, the Supreme Court held that 
while art. 19 (7) (a) guaranteed the freedom of speech and expression, art. 19 (2) 
showed that it was also intended that contempt of Court should not be com- 
mitted in exercising that right. ‘The case arose out of a press conference held 
by the appellant, who was the chief minister of Kerala, in which he said that 
the judiciary was “an instrument of oppression” and that the judges “were guided 
and dominated by class hatred, class interests and class prejudices, instinctively 
favouring the rich against the poor”. Hidayatullah C.J., delivering the judg- 
ment of the Court, held that this was a clear case of contempt.? 


It is submitted that the judgment is correct in the result, but is unsatisfactory 
when it attempts to summarize 


into a very small compass, many thousands of werds in which these doctrines have been 
debated from Piekhanov to Lenin through the thoughts of Kautsky, Kerensky, Lesalle, 
Belinsky and others who attempted a middle line between the revisionism of Bernstein and the 
Bolshevik views of Lenin’’.? 


The reason given for this summary is, 


“We have done so because Mr, V. K Krishna Menon‘4 sneered that many people learn about 
communism through Middleton Murray !’’*. 


Jt is submitted that the sneer of counsel ought not to have launched the Gouri 
on an inquiry as to the true communist creed about the judiciary in a capitalist 
society, for such an inquiry would require months of study in several Janguages 
before a correct conclusion could be reached, if at all. Further, such an inquiry 
was wholly irrelevant, for the real issue before the Court was not whether the 
appellant had rightly stated the communist creed, as he contended, or had been 
mistaken about it, as held by the Court. The real issue was whether his words 
were likely “to raise in the minds of the people a general dissatisfaction with 
and distrust of all judicia] decisions”! and the Supreme Court rightly answered 
the issue in the affirmative. It is submitted that the appellant’s words would 
have constituted contempt of Court even if it was demonstrated that he had 
correctly stated the communist creed, for having regard to the forum which he 
had selected and the audience he hoped to reach, it was clear that he was not 
discussing, theoretically; a political doctrine, but was asserting that his words 
were true of the Indian judiciary. He showed his consciousness of what he 
was doing when he said at the press conference “The High Court and the Supreme 
Court can haul me up, if they want.’’? 


*By H. M. Seervai, Advocate General of pp. 2016, 2024-5. 
Maharashtra 8 ibid. p. 2028. 

1 [1970] OTAI. R, S.C. 2015. 4 Counsel for the appellant. 

2 Surprisingly enough the Supreme Court 5 [1970] A.I.R.S.C. supra, p. 2028. 
reduced the fine of Rs. 1,000 aes P r the 6 id. p. 2024. 
appellant to a nominal fine o 7 ibid. p. 2017. 
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NOTES ON RECENT SUPREME COURT DECISIONS.* 


[NOTE I] | 


Civil Procedure Code (Act V of 1908), Sec. 11—Decision on question of law when res judicata. 

Where the decision is on a question of law, i.e. the interpretation of a statute, it will be 
res judicata in a subsequent proceeding between the same parties where the cause of action is 
the same, for the expression “the matter in issue” in s, 11 of the Civil Procedure Code, 1908, 
means the right litigated beween the parties, i.e. the facts on which the right is claimed or 
denied and the law applicable to the determination ofthat issue. Where, however, the question 
is one purely of Jaw and it relates to the jurisdiction of the Court or a decision of the Court 
sanctioning something which is illegal, by resorting to the rule of res judicata a party affected 
by the decision will not be precluded from challenging the validity of the order under the rule 
of res judicata, for a rule of procedure cannot supersede the law of the land. 

Bindeswari Charan Singh v. Bageshwari Charan Singh', doubted. 
Tarini Charan Bhattacharjya v. Kedar Nath Haldar’, approved. 

(Mathura Prasad Sarjoo Jaiswal v. Dosstbat N. B. Jeejeebhoy. Civil Appeals 
Nos. 1061, and 1627 to 1629 of 1966, from Bombay, decided on February 26, 
1970). 

[ NOTE 2] 


Companies Act (1 of 1956), Sec. 156—Contract made for acceptance by company of property 
in payment of shares—Whether Court can inquire into value of consideration. 

A shareholder of fully paid up shares will not be placed on the list of contributories and 
made to contribute towards the assets of the company unless the register is rectified and it is 
determined in appropriate proceedings that he is not a fully paid up shareholder. 

If a valid contract is made for the acceptance by the company of specified property in 
payment of shares the Court will not whilst the contract stands inquire into the value of the 
consideration even at the instance of the liquidator. Where, however, the contract is fraudulent 
or shows on the face of it that the consideration given to the company is illusory or is clearly 
not equivalent to the nominal value of the shares the shares cannot, to this extent, be treated 
as fully paid and the shareholder may be held liable to pay for them in full. 

(M/s. The Alote Estate v. R.B. Seth Hiralal Kalyanmal Kasliwal. Civil Appeal 
No. 1010 of 1966, from Madhya Pradesh, decided on February 20, 1970). 


[NOTE 3] 


Companies Act (1 of 1956), Secs. 207, 205—Offence under s. 207, venue of. 

The offence under s. 207 of the Companies Act, 1956, is failure to pay dividend or to post 
a cheque or a warrant for the dividend amount, Therefore, where the power to pay dividend 
by a cheque or a warrant provided in s. 205 (5) of the Act was incorporated in the Articles of 
Association of a company, failure to discharge the-obligation to pay the dividend arose at the 
registered office of the company and the offence under s. 207 took place where the company’s 
registered office was situate and not where the dividend warrant, when posted, was received. 

(Hanuman Prasad Gupta v. Hiralal. Criminal Appeals Nos. 225 to 282 of 
1966, from Allahabad, decided on February 24, 1970). 

[ NOTE 4] 


Constitution of India. Art. 184 (7) (c)-—‘‘Certify”’, word in art. 184 (1) (c), what it postulates. 

Clause (c) of art, 184 (7) of the Constitution of India empowers the High Court to certify 
cases to be fit for appeal to the Supreme Court. The word “certify” is a strong word; it postu- 
lates exercise of judicial discretion by the High Court and the certificate should ordinarily show 
on the face of it that the discretion was invoked and properly exercised. The Supreme Court 
should be in a position to know that the High Court has not acted mechanically but has applied 
its mind. A certificate under this clause is impermissible on questions of fact and when a case 
does not disclose a substantial question of law or principle then the certificate granted by the 
High Court is liable to be revoked by the Supreme Court, though such prima facie non-disclosure 
would not by itself automatically invalidate the certificate. 

(Sushil Kumar Gupta v. Joy Shankar Bhattacharjee. Criminal Appeal No. 181 
of 1967, from Tripura, decided on February 28, 1970). 


*Based on printed judgments issued by 1 (1985) L.R. 03 I.A. 58. 
the Supreme Court Registry. 2 (1928); LL.R. 56 Cal, 728. 
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[NOTE 5] 


Constitution of India. Art. 186—-Indian Penal Code (Act XLV of 1860), Sec. 120A— 
Interference by the Supreme Court with appreciation of evidence by High Court—Practice— 
Criminal conspiracy, proof of. - 

Under art, 186 of the Constitution of India the Supreme Court doea not normally proceed 
to review and appraise the evidence for itself and the conclusions of the High Court on ques- 
tions of fact on appreciation of evidence are considered to be final. This is so even if the 
Supreme Court were to feel that a different view of the evidence is possible. 

Where in a case it was represented that the evidence on the record did not support the 
conclusion of the High Court and that grave and substantial injustice was caused, the Supreme 
Court undertook to go into the evidence to satisfy itself if there was any sufficient ground for 
interference on appeal by special leave. 

Criminal conspiracy can be proved by circumstantial evidence. In most cases proof of 
conspiracy is largely inferential though the inference must be founded on solid facts. Sur- 
rounding circumstances and antecedent and subsequent conduct, among other factors, constitute 
relevant material. Because of the difficulties in having direct evidence of criminal conspiracy, 
once reasonable ground is shown for believing that two or more persons have conspired to commit 
an offence, then anything done by anyone of them in reference to their common intention after 
the same is entertained becomes, according to the law of evidence, relevant for proving both 
conspiracy and the offences committed pursuant thereto. 


(Noor Mohammad Mohd. Yusuf Momin v. The State of Maharashtra. Criminal 
Appeal No. 24 of 1968, from Bombay, decided on March 24, 1970). 


[ NOTE 6] 


Constitution of India. Art. 226—Estoppel—Citizen altering his position to his prejudice 
on respresentation made by public body—-Whether public body liable to carry out its obligations 
arising out of representation. 

The High Court, in exercise ofits disoretion, can decline to exercise its extra-ordinary jurisdic- 
tion under art. 226 of the Constitution, But the discretion is judicial: if the petition makes a 
claim which is frivolous, vexatious, or prima facie unjust, or may not appropriately be tried 
in a petition invoking extra-ordinary jurisdiction, the Court may decline to entertain the petition. 
But a party claiming to be aggrieved by the action of a public body or authority on the plea 
that the action is unlawful, high-handed, arbitrary or unjust is entitled to a hearing of its 
petition on the merits. 

There is undoubtedly a clear distinction between a representation of an existing fact and a 
representation that something will be done in future. The former may, if it amounts to a 
representation as to some fact alleged at the time to be actually in existence, raise an estoppel, 
if another person alters his position relying upon that representation. A representation that 
something will be done in the future may result in a contract, if another person to whom it is 
addressed acts upon it. A representation that something will be done in future is not a re- 
presentation that it is true when made. But between a representation of a fact which is untrue 
and a representation express or implied to do something in future, there is no clear antithesis. 
A representation that something will be done in future may involve an existing intention to 
act in future in the manner represented. Ifthe representation is acted upon by another person 
it may, unless the statute governing the person making the representation provides otherwise, 
result in an agreement enforceable at law; if the statute requires that the agreement shall bein a 
certain form, no contract may result from the representation and acting therefor but the law is 
not powerless to raise in appropriate cases an equity against him to compel performance of 
the obligation arising out of his representation. 

Public bodies are as much bound as private individuals to carry out representations of 
facts and promises made by them, relying on which other persons have altered their position 
to their prejudice. The obligation arising against an individual out of his representation 
amounting to a promise may be enforced ew contractu by a person who acts upon the promise: 
when the law requires that a contract enforceable at law against a public body shall be in certain 
form or be executed in the manner prescribed by statute, the obligation if the contract be not 
in that form may be enforced against it in appropriate cases in equity. 

(Century Spinning & Manufacturing Co. Lid. v. The Ulhasnagar Municipal 
Council. Civil Appeals Nos. 2180 and 2181 of 1969, from Bombay, decided on 
February 27, 1970). 


8 THE BOMBAY LAW REPORTER. [VOL. LXXII. 


[ NOTE 7] 

Constitution of India, Art. 801. 

The guarantee under art. 801 of the Constitution of India cannot be taken away by exe- 
cutive action. The guarantee under art. 301 which imposes a restriction upor legislative 
power of the Parliament or the State Legislature and the declaration of freedom is not merely 
an abstract declaration. There is no reason to think that while placing a restriction upon legis- 
lative power the Constitution guaranteed freedom in the abstract and not of the individuals. 

(Lhe District Collector of Hyderabad v. M/s. Ibrahim & Co. Civil Appeal 
Nos. 1285 to 1809 of 1966, from Andhra Pradesh, decided on February 5, 1970). 


[ NOTE 8] 


Criminal Appeal—Whether High Court to record reasons if satisfied that case is for dis- 
missal. 

The High Court in an appeal filed against conviction for an offence need not record reasons 
if it is satisfied that the case is one for dismissal but if it thinks that it has to go into the 
evidence and discuss it, then the proper course would be to set the case down for proper 
hearing and to give a considered judgment in the case. 


(Narayan Nathu Naik v. The State of Maharashtra. Criminal Appeal No. 97 
of 1968, from Bombay, decided on March 25, 1970). 
[NOTE 9] 

Criminal Procedure Code (Act V of 1898), Secs. 159, 156, 157—Constitution of India. 
Art. 226—Power of Magistrate under s. 159. 

Under s. 159 of the Criminal Procedure Code, 1898, the only power which the Magistrate 
can exercise on receiving a report from the officer in charge of a police station, is to make 
an order in those cases which are covered by the proviso to sub-s. (1) of s. 157 of the Code, 
viz., cases in which the officer in charge of the police station does not proceed to investigate 
the case. 

Though the Code of Criminal Procedure gives to the police unfettered power to investigate 
all cases where they suspect that a cognizable offence has been committed, in appropriate cases 
an aggrieved person can always seek a remedy by invoking the power of the High Court under 
art. 226 of the Constitution of India under which, if the High Court could be convinced that 
the power of investigation has been exercised by a police officer mala fide, the High Court can 
always issue a writ of mandamus restraining the police officer from misusing his legal powers. 

(S. N. Sharma v. Bipen Kumar Tiwari, Criminal Appeal No. 256 of 1969, 
from Allahabad, decided on March 10, 1970). 


[ NOTE 10] 

Criminal Procedure Code (Act V of 1898), Sec. 166 (3)—-Whether police officer can make 
search within jurisdiction of another police station house officer. 

Where a police officer had reason to believe that the police officers of another police station 
within whose jurisdiction a search had to be made would take their own time to do so, because 
they were mixed up with the accused party, it was held that the police officer had full juris- 
diction to take recourse to s. 166 (3) of the Criminal Procedure Code, 1898, and to carry out 
the search himself. 


(Gopi v. The Siate of U.P. Criminal Appeal No. 159 of 1967, from Allahabad, 
decided on February 8, 1970. 


[NOTE II] 


Criminal Procedure Code (Act V of 1898), Secs. 410, 421, 418—-Appeal in High Court raising 
serious and substantial point prima facie arguable—High Court dismissing appeal summarily 
by word ‘rejected”—-Propriety of such order—Practice. 

When a criminal appeal in the High Court raises a serious and substantial point which js 
prima facie arguable, it is improper for that Court to dismiss it summarily without giving some 
indication of its view on the points raised. The interest of justice and fairplay require the High 
Court in such cases to give an indication of its views on the points argued so that the Supreme 
Court, in the event of an appeal from the order being presented, has the benefit of the High 
Court’s opinion on those points. 


(Govinda Kadtuji Kadam v. The State of Maharashira. Criminal Appeal 
No. 188 of 1969, from Bombay, decided on February 9, 1970). 
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[NOTE 12] 

Criminal Procedure Code (Act V of 1898), Sec, 429—-Whether third Judge can deal with 
whole case laid before him. 

Under a. 429 of the Criminal Procedure Code, 1808, the third Judge before whom the case 
is laid, can deal with the whole case and not only with the differences between the Judges comp- 
Tising the Court of appeal, 

(Hethubha v. The State of Gujarat. Criminal Appeal No. 100 of 1967, from 
Gujarat, decided on March 18, 1970). 


[ NOTE 13 ] 


Displaced Persons (Compensation and Rehabilitation) Rules, 1955, Rule 19--Displaced 
Persons (Compensation and Rehabilitation) Act (44 of 1954)—Meaning and effect of rule 19 (3). 

The special provision embodied in r. 19 of the Displaced Persons (Compensation and Reha- 
biltation) Rules, 1955, for paying compensation to joint Hindu families is intended to treat a 
joint Hindu family consisting only of a father and his sons as one unit for the purposes of 
compeusation for the joint family property left in Pakistan. Such a joint family is not intended 
to be broken up by the statutory schemes of the Displaced Persons (Compensation and Rehabili- 
tation) Act, 1954 and the Rules. 

(J. S. Bajaj v. Arjandas Dayaram Vachhant, Civil Appeal No. 1178 of 1966, 

from Bombay, decided on January 21, 1970). 


[ NOTE 14 ] 

Enquiry Officer—Domestic Tribunal—Outside information collected by officer when 
vitiates enquiry proceedings. 

It is highly improper for an Enquiry Officer during the conduct of an enquiry to attempt 
to collect any materials from outside sources and not make that information, so collected, available 
to the delinquent officer and further make use of the same in the enquiry proceedings. There 
may also be cases where a very clever and astute enquiry officer may collect outside information 
behind the back of the delinquent officer and, without any apparent reference to the information 
so collected, may have been influenced in the conclusions recorded by him against the delinquent 
officer concerned. If it is established that the material has been collected during the enquiry 
behind the back of the delinquent officer and such material has been relied on by the enquiry 
officer, without its having been disclosed to the delinquent officer, it can be stated that the 
enquiry proceedings are vitinted. 

(The State of Assam v. Mahendra Kumar Das. Civil Appeal No. 2210 of 1966, 
from Assam and Nagaland, decided on March 18, 1970). 
[ NOTE 15] 

Execution of decree—-Court executing decree when can go behind it. 

A Court executing a decree cannot go behind the decree between the parties or their 
representatives; it must take the decree according io its tenor, and cannot entertain any objec- 
tion that the decree was incorrect in law or on facts. Until it is set aside by an appropriate 
proceeding in appeal or revision, àa decree even if it be erroneous is still binding between the 
parties. 

When a decree which is a nullity, for instance, where it is passed without bringing the legal 
representatives of a person who was dead at the date of the decree on the record, or against a 
ruling prince without a certificate, is sought to be executed, an objection in that behalf may be 
raised in a proceeding for execution. Again, when the decree is made by a Court which has no 
inherent jurisdiction to make it, objection as to its validity may be raised in an execution pro- 
ceeding if the objection appears on the face of the record; but where the objection as to the 
jurisdiction of the Court to pass the decree does not appear on the face of the record and 
requires examination of the questions raised and decided at the trial or which could have been 
but have not been raised, the executing Court will have no jurisdiction to entertain an objection 
as to the validity of the decree even on the ground of absence of jurisdiction. If the decree is 
on the face of the record without jurisdiction and the question does not relate to the territorial 
jurisdiction or under s. 11 of the Suits Valuation Act, objection to the jurisdiction of the Court 
to make the decree may be raised; where it is necessary to Investigate facts in order to determine 
whether the Court which had passed the decree haŭ no jurisdiction to entertain and try the suit, 
the objection cannot be raised in the execution proceeding. 

(Vasudeo Dhanjibhai Modi v. Rajabhai Abdul Rehman. Civil Appeal No. 406 
of 1967, from Gujarat, decided on March 18, 1970). 
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E j [ NOTE 16 ] 

Hindu— Conversión Whether ceremony of purification and expiation necessary for con- 
version to Hinduism. . 

A. person may be a Hindu by birth or by conversion. A mere theoretical allegiance to the 
Hindu faith by a person born in another faith does not convert him into a Hindu, nor is a bare 
declaration that he is a Hindu sufficient to convert him to Hinduism. But a bona fide intention 
to be converted to the Hindu faith, accompanied by conduct unequivocally expressing that 
intention may be sufficient evidence of conversion. No formal ceremony of purification or 
expiation is mecessary to effectuate conversion. 

(Perumal Nadar v. Ponnuswami Nadar. Civil Appeal No. 854 of 1967, from 
Mauras, decided on March 17, 1970). 
[ NOTE 17] 

Hindu law—Adoption—Proof of adoption. 

In judging whether an adoption pleaded has been satisfactorily proved or not, the Court 
has to bear in mind the lapse of time between the date of the alleged adoption and the date 
on which the concerned party is required to adduce proof. In the case of an adoption said 
to have taken place years before the same is questioned, the most important evidence is likely 
to be that the alleged adoptive father held out the person claiming to have been adopted as his 
son; the latter treated the former as his father and their relations and friends treated them as 
father and son. There is no predetermined way of proving any fact, A fact is said to have been 
proved where after considering the matters before it, the Court either believes it to exist or 
considers its existence so probable that a prudent man ought, under the circumstances of the 
particular case, to act upon the supposition that it exists. Hence if after taking an overall 
view of the evidence adduced in a case, the Court is satisfied thal the adoption pleaded is true, 
the Court must necessarily proceed on the basis, in the absence of any evidence to the contrary, 
that it is a valid adoption as well. 

(L. Debi Prasad v. Smt. Triveni Devi. Civil Appeal No. 707 of 1966, from 
Allahabad, decided on March 18, 1970). 


[ NOTE I8] 


Hindu Law of Inheritance (Amendment) Act (IT of 1929)—Applicability of. 

The point of time for the applicability of the Hindu Law of Inheritance (Amendment) Act, 
10929, is when the succession opens, viz., when the life estate terminates. The questions as to 
who is the nearest reversionary heir, or what is the class of reversionary heirs will fall to be 
settled at the date of the expiry of the ownership for life or lives, The death of a Hindu female 
life-estate holder opens the inheritance to the reversioners and the one most nearly related at 
the time to the last full owner becomes entitled to the estate. The Act applies also to the 
case of a Hindu male dying intestate before the Act came into operation and has been succeeded 
by a female heir who died after that date. 

(Fateh Bibi v. Charan Dass. Civil Appeal No. 864 of 1967, from Punjab, 
decided on March 10, 1970). i 
[NOTE I9] ` 

Hindu Succession Act (XXX of 1956), Sec. 14 (1)—Whether full ownership conferred 
under s. 14 (T) defeasible by son adopted after coming into force of Act. 

The full ownership conferred on a Hindu female under s. 14 (2) of the Hindu Succession 
Act, 1956, is not defeasible by the adoption made by her to her deceased husband after the 
Act came into force. 

From a plain reading of s.14(2), it is clear that the estate taken by a Hindu female 
under that provision is an absolute one and is not defeasible under any circumstance. The 
ambit of that estate cannot be cut by any text, rule or interpretation of Hindu law. The 
presumption of continuity of law is only a rule of interpretation. That presumption is inoperative 
if the language of the concerned statutory provision is plain and unambiguous. The fiction 
of relation back is abrogated to the extent it conflicts with the rights conferred on a Hindu 
female under s. 14 (7) of the Act. 


La ; Yamunabai v. Ram Maharaj?, approved. 


* (Punithalli Aminal v. Ramalingam. Civil Appeal No. 189 of 1967, from 


Madras, decided on March 4, 1970). 


8 (1959) 61 Bom. L.R. 1816, s.c. [1960] A.I.R. Bom. 468. 
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[NOTE 20] 


Land Acquisition Act (I of 1894), Sec. 17 (1)-—General Clauses Act (X of 1897), Sec, 21—Whe- 
ther. notification under s. 17 (1) can be cancelled after possession of land taken by Government, 
When a notification under s. 17 (1) of the Land Acquisition Act, 1894, is Issued, on the 
expiration of fifteen days from the publication of the notice ent nec in 8. 9 (2) of the Act, 


under s. 17 (T) of the Act and the land will vest in the 3 
After possession has been taken pursuant to a notifiggtioh ynde E} 
tion Act, 1804, the land is vested in the Government, à SS cannot ‘gateelled 





under s. 21 of the General Clauses Act, 1897, nor can She notification. he wither ; incexercise 
of the powers under s. 48 of the Land Acquisition Act. XA cae? >. 


(Lt. Governor of Himachal Pradesh v. Avinash SK rma Veyl Appeal, N6. 514 


of 1967, decided on April 28, 1970). yaj, 
49. 


mare + tl 






[ NOTE 21] 


Mineral Concession Rules, 1949. Rules 57 (2), 28 (7-4)-—Whether State Government 
incompetent to deal with application for mining lease after prescribed period. 

Reading rule 28 (1-4) and rule 57 (2) of the Mineral Concession Rules, 1949, together, 
there is hardly any doubt that after the period prescribed, the State Government is incompetent 
to deal with the applications pending before it. According to rule 57 (2), where a State Govern- 
ment has failed to dispose of an application for the grant of a mining lease within the period 
prescribed therefor in the rules, such failure shall. for the purpose of the rules be deemed to be 
refusal to grant the lease. The rules referred therein include rule 28 as well. This deemed 
refusal, if read with the mandate given to the State Government under rule 28 (1-A) requiring 
it to dispose of the applications within pine months of the receipt of those applications, there 
can be hardly any doubt that if the State Government does not dispose of the applications 
within the time prescribed, it is deemed to have refused those applications for the purpose of 
rule 28 as well as rule 57. 

(Nookala Seetharamiah v. A. Kotaiah Naidu. Civil Appeals Nos, 2121 and 
2122 of 1969, from Andhra Pradesh, decided on March 81, 1970). 


[ NOTE 22] 


Indian Penal Code (Act XLV of 1860), Secs. 171C, 171F', 171G —~‘‘Free exercise of his electoral 
right”, what is. 

Sub-section (3) of s. 171C proceeds on the basis that the expression “free exercise of 
his electoral right” does not mean that a voter is not to be influenced, This expression has 
to be read in the context of an election in a democratic society and the candidates and their 
supporters must naturally be allowed to canvass support by all legal and legitimate means. 
They may propound their programmes, policies and views on various questions which are exercising 
the minds of the electors. This exercise of the right by the candidate or his supporters to canvass 
support does not interfere or attempt to interfere with the free exercise of an electoral right. 
What does, however, attempt to interfere with the free exercise of an electoral right is “tyranny 
over mind”. 

The fact that making a false statement is a distinct offence under s. 171G does not and 
cannot mean that it cannot take the graver form of undue influence punishable under s. 171F. 
The false statement may be of such virulent, vulgar or scurrilous character that it would either 
deter or tend to deter voters from supporting that candidate whom they would have supported 
in the free exercise of their electoral right but for their being affected or attempted to be affec- 
ted by the maker or the publisher of such a statement. Therefore, it is the degree of gravity 
of the allegation which will be the determining factor in deciding whether it falls under s. 171C 
or 171G. Ifthe allegation, though false and relating to a candidate’s personal character or 
conduct, made with the intent to affect the result of an election, does not amount to interference 
or attempt at such interference, the offence would be the lesser one. If, on the other hand, 
it amounts to Interference or attempt to interfere it would be the gravels 1171F 
read with s. IVIG. ` 

(Shiv Kirpal Singh v. V.V. Giri. Election Petipfopg* {S50 
1969, decided on May 11/September 4, 1970), L) hes. Novel 2656 AA 
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[ NOTE 23] 


Indian Penal Code (XLV of 1860), Secs. 879, 895, 411, 412—-Indian Evidence Act (I of 
1872), Sec. 114—Finding of stolen property with person when connects him with principal crime 
of theft or dacoity. 

If there is other evidence to connect an accused with the crime itself, however small, the 
finding of the stolen property with him is a plece of evidence which connects him further with 
the crime. There is then no question of presumption. The evidence strengthens the other 
evidence already against him. Itisonly when the accused cannot be connected with the crime 
except by reason of possession of the fruits of crime that the presumption may be drawn. In 
what circumstances the presumption of receivers of stolen property or as receivers of property 
which was stolen in a dacoity may be drawn depends upon the circumstances under which the 
discovery of the fruits of crime are made with a particular accused. If the gap of time is too 
large, the presumption that the accused was concerned with the crime itself gets weakened. 
The presumption is stronger when the discovery of the fruits of crime is made immediately after 
the crime is committed. The shortness of time, the nature of the property which is disposed of, 
that is to say, its quantity and its chafacter determine whether the person who had the goods 
in his possession received them from another or was himself the thief or the dacoit, 

(Shivappa v. The State of Mysore. Criminal Appeal No. 87 of 1967, from 
Mysore, decided on February 19, 1970). 
[| NOTE 24] 

Indian Penal Code (XLV of 1860), Sec. 499—What is good faith. 

In order to establish good faith and bona fides under s. 499 of the Indian Penal Code, 
1860, it has to be seen first the circumstances under which the defamatory matter was written 
or uttered; secondly, whether there was any malice; thirdly, whether the accused made any 
inquiry before he made the allegations; fourthly, whether there are reasons to accept the version 
that he acted with care and caution and, finally, whether there is preponderance of probability 
that the accused acted in good faith. Good faith requires care and caution and prudence in 
the background of context and circumstances. The position of the person making the im- 
putation will regulate the standard of care and caution. 

The interest of the person referred to in the Ninth Exception to s. 499 of the Code has 
to be real and legitimate when communication is made in protection of the interest of the person 
making it, The privilege extends only to a communication upon the subject with respect 
to which the privilege extends and the privilege can be claimed in exercise of the right or safeguard 
of the interest which creates the privilege. 

(Chaman Lal v. The State of Punjab. Criminal Appeal No. 188 of 1967, from 
Punjab and Harayana, decided on March 6, 1970). 
| NOTE 25] 

Public servant—Allegations against, how to be inquired into—-Prevention of Corruption 
Act (IT of 1947), Sec. 3 (1) (8). 

Before s public servant, whatever be his status, is publicly charged with acts of dishonesty 
which amount to serious misdemeanour or misconduct and a first information is lodged against 
him, there must be some suitable preliminary enquiry into the allegations by a responsible 
officer. 

The enquiring officer must not act under any preconceived idea of guilt of the person whose 
conduct was being enquired into or pursue the enquiry in such a manner as to lead to an in- 
ference that he was bent upon securing the conviction of the said person by adopting measures 
which are of doubtful validity or sanction The means adopted no less than the end to be 
achieved must be impeccable. In ordinary departmental proceedings against a Government 
servant charged with delinquency the normal practice before the issue of a charge sheet is for 
some one in authority to take down statements of persons involved in the matter and to examine 
documents which have a bearing on the issue involved, It is only thereafter that a charge sheet 
is submitted and a full-scale enquiry is launched. When the enquiry is to be held for the 
puxpose of finding out whether criminal proceedings are to be resorted to, the scope thereof 
must be limited to the examination of persons who have knowledge of the affairs of the 
delinquent officer and documents bearing on the same to find out whether there is prima facie 
evidence of guilt of the officer. Thereafter the ordinary law of the land must take its course 
and further inquiry be proceeded with in terms of the Code of Criminal Procedure by lodging 
a first information report. 
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The words “any person having any connection with the official functions of himself” in 
s. 5 (1) (b) of the Prevention of Corruption Act, include any subordinate of the person who accepts 
the valuable thing. The words ‘‘of himself’? do not refer to the person in the expression “any 
person” but refer to the pronoun “he” at the beginning of the sub-section. A subordinate of 
the public servant would have connection with his official functions. The sub-section aims 
at folding within its ambit not only outsiders ‘‘who are likely to be concerned in any proceeding 
or business transacted or about to be transacted” by the public officer but also any subordinate 
or any other person who is connected with the official functions of the public servant. 


(P. Sirajuddin v. The State of Madras. Criminal Appeals Nos. 288 to 285 
of 1966 etc., from Madras, decided on March 9, 1970). 


[NOTE 26] 


Rice Milling Industry (Regulation) Act (21 of 1958), Secs. 8, 5—Effect of non-compliance 
of s. 8 (8) (0). 


Section 8 (3) (c) of the Rice Milling Industry (Regulation) Act, 1958, is merely regulatory: 
if it is not complied with, the owner of a rice mill may probably be exposed to a penalty, but 
a competitor in the business cannot seek to prevent him from exercising his right to carry on 
business, because of the default. Competition in the trade or business may be subject to such 
restrictions as are permissible and are imposed by the State by a law enacted in the interests 
of the general public under art. 19 (6) of the Constitution of India, but a person cannot claim 
independently of such restriction that another person shall not carry on business or trade so 
as to affect his trade or business adversely. 

The considerations which are prescribed by sub-s. (4) of s. 5 of the Act only apply to the 
grant of a permit in respect of a new rice mill or a defunct rice mill. They have no application 
in considering the shifting of the location of an existing rice mill. 


(The Nagar Rice and Flour Mill v. The TR ie Gowda & Bros. Civil 
Appeal No. 2228 of 1969, from Mysore, decided on February 27, 1970). 


[NOTE 77] 
Trade and Merchandise Marks Act (XLI of 1958), Secs. 9, 11, 32. 


It is not an inflexible rule that a mark consisting of a numeral is necessarily not distinctive 
and is not registrable, except only in the case of textile goods, inspite of proof of extensive use. 

Although a mark cannot be registered because it is not distinctive as provided by s. 9 of 
the Trade and Merchandise Marks Act, 1958, such a mark is not for that reason one the 
registration of which is prohibited by s. 11 of the Act. Section 11 lays down positive objection 
to registration and not to mere lack of qualification. This is clear from cl. (e) of s. 11, which 
uses the expression ‘‘disentitled to protection”, and not the expression ‘not entitled to pro- 
tection”. The former contemplates some illegal or other disentitlement inherent in the mark 
itself, 

The true construction of cl. (e) of 8. 11 is that even assuming that the trade marks in ques- 
tion were not distinctive and for that reason not registrable as not falling within s. 9, that fact 
by itself would not mean that they became disentitled to the protection in a Court. That 
being the true import of s. 11 (e), the rule as to conclusiveness of the validity of registration 
embodied in s. 82 of the Act applies even to those cases where if full facts had been ascertained 
at the time of the registration that registration would not have been allowed provided of course 
that it does not offend against the provisions of s. 11, i.e. by there being a likelihood of decep- 
tion or confusion or its being contrary to any law or containing obscene matter etc., or which 
would otherwise, i.e., in addition to the matters in cls. (a) to (d) in s. 11, be disentitled to pro- 
tection in a Court. 


The distinctiveness of the trade mark in relation to the goods of a registered proprietor 
of such a trade mark may be lost in a variety of ways, e.g., by the goods not being capable of 
being distinguished as the goods of such a proprietor or by extensive piracy so that the marks 
become publici juris. The principle underlying cl. (c) of s. 82 is that the property in a trade 
mark exists so long as it continues to be distinctive of the goods of the registered proprietor in 
the eyes of the public or a section of the public. Ifthe proprietor is not in a position to use the 
mark to distinguish his goods from those of others or has abandoned it or the mark has þe- 
come so common in the market that it has ceased to connect him with his goods, there would 
hardly be any justification in retaining it on the register. 
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Prima facie, the expression “commencement of the proceedings” in s. 82 (c) would mean 
the commencement of proceedings in which the question as to the conclusive character 
of the registration, as laid down in s. 82, arises. Such a question may arise in a suit for in- 
fringement of the trade mark in which the registered proprietor may rely on s. 82 to prove 
his title to the registered trade mark as also in rectification proceedings filed as a result of such 
g suit or otherwise, and the period of seven years would have to be calculated according to the 
particular proceedings in which the conclusive nature of the validity of registration is relied on. 


Rights jn a mark can be abandoned by its owner but so long as he remains the registered 
proprietor of the mark and carries on the business to which the mark is attached, a plea of 
abandonment is difficult to sustain. It would, however, be a different matter if it is shown 
that there were repeated, undisturbed infringements. Mere neglect to proceed does not necess- 
arily constitute abandonment if it is in respect of infringements which are not sufficient 
to affect the distinctiveness of the mark even if the proprietor is aware of them. Where 
neglect to challenge infringement is alleged, the character and extent of the trade of the in- 
fringers and their position have to be reckoned in considering whether the registered proprietor 
is barred by such neglect. The plea of common use must fail, for, to establish it the use by 
other persons should be substantial. 


(National Bell Co. v. Metal Goods Mfg. Co., (P.) Ltd. Civil Appeals Nos. 1952 
and 1958 of 1966, from Punjab, decided on March 18, 1970). 


BOOKS AND PERIODICALS. 


My Life, Law and other things. By Motizat C. Seratvap. Bomsay 2: N.M. Tri- 
pathi Private Ltd., 164 Samaldas Gandhi Marg. Demy Octavo. Pages 686. 
Price Rs. 80. 


THE contents of this book can more appropriately be described as “‘My life in 
law and other things”, for as the author states, it is mainly an acccunt of his 
professional and public activities spread over a period of nearly six decades. 
His has been an unique achievement from the days of early struggle at the Bombay 
Bar till after he ceased to be the Attorney General of India in 1962. It was said 
of the late Sir Jamshedji Kanga that his advocacy contributed in no small measure 
to the formation and growth of income-tax law in India and the same can be 
said of the author in relation to the constitutional law of India as there was hardly 
an important constitutional case before the Supreme Court in which he had 
not appeared. Apart from the detailed descriptions of the cases in which he 
appeared in the Bombay High Court in the early years of this century, there are 
incisive pen portraits of some personalities on the Bench and of the Bar of a 
bygone age. His association with the Supreme Court dates from its inauguration 
in 1950 and as the Attorney General he figured in a number of causes celebres 
which have left their impress on the various constitutional problems involved. 
His forthright criticism of some of the Supreme Court Judges will cause many 
a qualm and he has some hard things to say about certain practices followed by 
the Bar. Among these is, as he states— 


“The practice of welcoming a Judge when he takes his seat on the Bench savours in my 
view of adulation. It is apt to be abused and may lead to some members of the Bar being re- 
garded by the solicitar or the lay client to be regarded as persona grata with the incoming Judge. 
The practice of bidding them farewell on behalf of the Bar by the Advocate General or any 
other leader of the Bar is equally to be deprecated. Whatever the Bar’s true opinion of the 
Judge the person who makes a reference to him at his retirement is bound to use sweet and 
sonorous words finding in His Lordship virtues and qualities which probably the Bar never 
had occasion to experience during his tenure of office. The practice is also apt to lead toa 
division in the Bar for occasionally there are differences of opinion on the merits and demerits 
of a Judge among the practising members of the Bar.” 

Interspersed i1 the book are some weighty reflections on, as he puts it, the 
Ss cues which has exercised the mind of mankind for ages. He thus states 
IS Credo : 
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“I do not mean God in the commonly accepted sense, —an omnipotent Being taking inter- 
est in all living beings, altering the course of their lives if he wills and capable of being moved 
by prayer or pity...itis clear to me that what the unknown Force has ordained is governed by 
inflexible laws. Personal appeals or prayers have, it appears to me, no room to operate. Nor 
is there any justification for inferring that the Great Force is kind or merciful.” 


And yet we find him writing— 


“I still continue that practice [of piostrating myself befo.e the family god]. Whenever 
I am about to leave India I do obeisance to the family god who is now installed in a niche in 
my younger brother's flat.” 


Perhaps in the circumstances it is safer to take no chances at all! 


As for the portrait of the author which emerges from the bcok nothing more 
could be added to the notes, recollections and memoranda supplied by some who 
were closely associated with him and from which liberal extracts are included. 
At the end of it all one is left wondering why the reins of office should have been 
held so long notwithstanding the sense of frustration in matters relating to judi- 
cial administration and oY earl to judicial offices and which should have 
ended on the poignant Wolsian note: “I have rendered devoted service to our 
Government and the country for almost thirteen years. For this, I received 
no word of recognition or appreciation.” In 1957 he was awarded the Padme 
Vibhushana at an investiture ceremony at Rashtrapati Bhavan when, as he 
states, “he felt proud at being honoured by the Head of the Republic of India.” 


The framing of India’s Constitution. A Study. Edited By B. Suiva Rao. 
The Indian Institute of Public Administration, New Delhi. Bompay: N.M. 
Tripathi Private Ltd. Royal Octavo. Pages 894. Price for the set of Five 
Volumes Rs. 800 (Popular ed.) & Rs. 850 (De Lume ed.) 


THe present study and the accompanying four volumes of documents bring to 
fruition the project envisaged by Dr. Rajendra Prasad, the President of the 
Constituent Assembly, “to bring together scattered mass of material and data 
which influenced and shaped thinking in the Constituent Assembly and gave 
to our Constitution its present form and content.” The Study presents a lucid 
account of the divergent views expressed in the Assembly which influenced the 
constitution-makers at various stages and examines the genesis cf important 
provisions and the alterations made in successive drafts of the Constitution. 
The Study volume opens with a brief survey of the national movement for free- 
dom culminating in the setting up of the Constituent Assembly. The main part 
of the Study gives a comprehensive account of how some of the important pro- 
visions of the Constitution emerged after discussions in the Assembly and its 
Committees. The four companion volumes contain select documents, namely, 
notes, reports, memoranda etc. which constituted the source material which 
guided the framers of the Constitution. This major achievement which kept 
the Project Committee busy for over six years is an objective study of India’s 
Constitution and will be indispensable to students of the Constitution and to 
those who have to interpret its provisions. 


Citizenship of India, By MEHER K. MASTER, M.A. (Oxon), LLM. (MICHIGAN), 
BARRISTER-AT-LAw. CaLcurra 18: Eastern Law House Private Ltd., 54 
Ganesh Chunder Avenue. Demi Octavo. Pages 882. Price Rs. 20. 


“Today, the plight of the Asian community of East Africa of Indian origin in so far as their 
citizenship position at law is concerned, is a sad one. Many of them enjoyed dual citizenship 
between 1950 and 1955. Many of them lost dual citizenship in 1955 and were left with the 
citizenship of the U. K. and Colonies. Of these, many lost dual citizenship upon acquiring 
the citizenship of the U.K. and Colonies. Again, many lost U. K. citizenship upon acquiring 
the citizenship of Tanzania, Uganda, and Kenya from 1961 onwards. Those that retained 
U. K. citizenship may now find, if the Commonwealth Immigrants Act, 1968 applies to them 
that it is a status more fraught with liabilities than assets. These people cannot settle in the 
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United Kingdom. If they come to India then they are in jeopardy of being treated as foreig- 
ners in their mother country.” i 


To remedy this state of affairs the author after a detailed and critical exami- 
nation of the provisions of the Constitution of India and the Citizenship Act, 
1955 and the Rules made thereunder suggests drastic amendments in the Act, 
a draft of which is provided by her. The latter half of the book contains texts 
of some Acts, Rules and Orders germane to the subject. This is a well reasoned 
and vigorous plea on behalf of the Asians of East Africa who are placed in a pecu- 
liar predicament and it is to be hoped that our legislators will give serious thought 
to it. 


The Bombay Public Trusts Act, 1950. By KESARICHAND NEMCHAND SHAG, B.A., 
LL.B. Advocate. Fourth edition. Bompay 2 BR: N. M. Tripathi Private 
Limited, 164 Samaldas Gandhi Marg. Royal Octavo. Pages 784. Price 
Rs. 88. 


In this edition the case law both reported and unreported is brought down 
to the end of January 1970. Notifications, Circulars of the Charity Commis- 
sioner cte. and amendments to the Act and Rules made by the Gujarat and Maha- 
rashtra Governments are brought up-to-date. The book also contains the full 
texts of the Administrators-General’s Act, 1918, the Official Trustees Act, 1918, 
the Societies Registration Act, 1860 and the Wakf Act, 1954, but its overall 
utility is marred as it fails to provide a table of cases which is a sine qua non of 
an efficient commentary. This comprehensive exposition of the Act as appli- 
cable to the States of Gujarat and Maharashtra will however commend itself 
to lawyers, trustees and the authorities who have to administer the Jaw on the 
subject. 


— 


Law relating to entry into and exit from India. By B. R. AGARWALA, M.A., LL.B., 
Bar-at-Law. DELHI-6: Metropolitan Book Co. Private Ltd., 1 Netaji Subhash 
Marg. Royal Octavo. Pages 824. Price Rs. 25. 


Tars book contains commentaries on the Passports Act, 1967 and the Passport 
(Entry into India) Act, 1920 and the Rules made under these Acts. The 
author who was associated with what is known as the Passport Case before 
the Supreme Court and as such had made a detailed study of the law on the subject 
as it stood prior to the enactment of the aforesaid Act of 1967, has critically 
examined the provisions of the Act and has made some useful suggestions for 
its improvement. The appendices bring together much useful material like 
Notifications issued by the Central Government, Acts and Orders regulating 
the entry into and stay of foreigners in India and general information. about 
passports. Apart from its usefulness to lawyers and the appropriate authori- 
ties the book will be of much help to the public in general. 


Contracts of Employment. By N.C. Lammi, Advocate. CaLcurra 18: Eastern 
Law House, 54 Ganesh Chunder Avenue. Demi Octavo. Pages 898. Price 
Rs. 20. 


Tss book deals with the legal position and status of Government servants, 
the public corporations and their employees, their conditions of service and the 
procedure prescribed by statutory rules and standing instructions when dis- 
ciplinary proceedings are initiated against an employee. This leads to a dis- 
cussion on judicial review which considers the concept of quasi-judicial acts, 
the principles of natural justice and the applicability of art. 811 (2) of the 
Constitution of India. The book ends with a chapter on industrial workmen 
which examines the nature of Standing Orders, their legal aspects and eviden- 
tiary value. English and Indian decisions are judiciously referred to and the 
value of the book is considerably enhanced as half of it reproduces Rules and 
Regulations relating to All India Services. This is a commendable pioneering 
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effort to present lucidly the entire Jaw governing these special contracts of em- 
ployment within the covers of a handy book. 





Homicide. By S.K. Guosn. Second. edition. Catcurra 18: Eastern Law 
House Privete Ltd., 54 Ganesh Chunder Avenue. Demi Octavo. Peges 189. 
Price Rs. 12, 


Goop wine needs no bush and it was hardly necessary to reproduce in the body 
of the book appreciative opinions on its first edition. The fect that the book 
is prescribed as a text-book in several Police Treining Institutes in the country 
bears testimony to its undoubted merit as a reliable guide to Police Officers when 
called upon to investigate a case of homicide and follow it up at the subsequent 
trial. Two new chapters one on “Death due to rash or negligent driving” and 
the other on “The art of interrogation” find a place in this edition.: 





Principles and Practice of Valuations. By Joun A. Parks, ¥F.s.1. Fourth edi- 
tion by B. P. CRATTERJEE. CALCUTTA 18: Eastern Law House, 54 Ganesh 
Chunder Avenue. Demi Octavo. Pages 819. Price Rs. 25. 


In this new edition of a well-known book on valuation of Jand and buildings 
the case law has been brought up-to-date. It deals exhaustively with the various 
aspects of this specialised subject end will be of great assistance to valuers and 
lawyers who have to deal with land acquisition matters. 


Studies in Indian Legal History and Indian Constitutional History. By M. S. 
Rama Rau, M.A. (Pol. Sci.); LL.M. (Con. & Int. Law). HYDERABAD-1 A.P.: 
J.S. Pillay, 4-1-819, Troop Bazar. Pages 888. Price Rs. 7-25. 


Ters is a rapid survey of the legal and constitutional history of India. The 
first part of the book deals with the growth of legal administration from the time 
of the East India Company and the second part traces the history of the cons- 
titution from the Regulating Act of 1778 to the coming into force of the Cons- 
titution of India in 1950. The author has covered the entire ground with com- 
mendable brevity and lucidity. To the student of law this book will be useful 
as a preliminary study before he ventures on more detailed works on the sub- 
ject. 


State and rights of men. By R.G. CHATURVEDI, M.A., LL.B. DELHI-6: Metropo- 
liten Book Co. Pvt. Ltd., 1 Netaji Subhash Marg. Demi Octavo. Pages 247. 
Price Rs, 20. 


A clue to the contents of this book may be puzzled out from the author’s Pre- 
face which states : 


‘This treatment proposes to take a juristic view of the rights of men in the phenomenon 
of State, whatever its Constitution. It undertakes to rehash the contractual theory of State.” 


More light is thrown on this as one proceeds with the disquisition. 


“The question for inquiry is whether the State can abridge or take away all the rights of 
men, including those claimed to be fundamettal and inviolate. It is necessary in this perspective 
to first trace the political consciousness ip man, which gives rise to the institution of State, and 
then to investigate what the State as an institution is and in what body the sovereignty is reser- 
ved and perpetuated. It is further necessary to examine the basic principles on which a con- 
titution of State is contrived to work. The investigation should itself unravel the clue to 
arriving at the power working as the ultimete giver, guarantor and ordainer of rights.” 


The investigation referred to above is “unravelled” in these pages with the 
help of a formidable bibliography which alphibeticelly ranges from Aristotle 
and Atharva Veda to Xenophon end Yajurveda and which leads to the dis- 
covery that “the will and wisdom of the people [whol alone is Sovereign”. The 
reader may make what he can of this book which as the blurb puts it, is “ begot 
of the brain of this philosoper-lawyer” and “has prognosticated the State 


18 THE BOMBAY LAW REPORTER. [VOL. LXXIN. 


through broad spectrum and furnished a psychological answer to the enigma of 
statecraft.”’ 





Indian Legal Materials. <A bibliographical guide. By H. C. Jar. BOMBAY 2 BR: 
N. M. Tripathi Private Ltd., 164 Samaldas Gandki Marg. Demi Octavo. Pages 
128. Price Rs. 16. 


Tse compiler of this bibliography who is the Librarian of the Indian Law - 
Institute at New Delhi states that its purpose “is to help my counterparts in 
selecting the Indian legal materials necessary for a basic workable collection 
of law reports, texts, and treatises on Indian Law”. As a trained librarian he 
has arranged the entire material under different well-defined heads and has indi- 
cated his preferance for materials which are most useful. This unique publi- 
cation will go a long way in minimising the labours of those who have to make 
a representative collection of books on Indian law. 


The Law of Accounts. By N. Krisonama CHARLU, B.A., B.L. Advocate. DHONE: 
Kurnool Dt., A.P. Pages 141. Price Rs. 10. 


Teas brochure deals with the various aspects of the law relating to traders’ 
books of account. The subject is discussed under different heads like acknow- 
ledgments, payments on account of debt, the law of appropriation, evidentiary 
value of accounts and suits relating to accounts. Numerous decisions of the 
Supreme Court and the High Courts are referred to in support cf the text.. This 
is a commendable attempt to present the law on the subject with lucidity within 
a small compass. 


The Creative role of the Supreme Court of India. By T. S. RAJAGOPALA IYENGAR, 
Advocate. Mysonrse-6: The Director, Prasaranga, Manasagangotri. Crown 
Octavo. Pages 198. Price Rs. 7.50. 


THis book contains the text of three lectures delivered under the auspices of 
the University of Mysore. These are highly appreciative of the working of the 
Supreme Court with a final warning—‘“By injuring it, we injure ourselves. By 
protecting it, we protect ourselves”. The author however in his preface states: 
“Apart from dispensing with justice in civil and criminal matters, it has upheld 
the basic rights of the individual in a free society”—rather an incredible feat! 


Advocate’s Handbook, Compiled By B. R. RANADE, Advocate. Poona-5: The 
Poona Lawyers’ Consumers’ Cooperative Society Ltd., District Court Buildings, 
Shivajinagar. Pages 141. Price Rs.5. 


BETWEEN the covers of this small book much useful information relating to 
Court-fees, stamp duty, fees payable under various statutes etc. is given which 
will come in very handy to the busy practitioners. 


Review of Contemporary Law. No. 1-1970. Edited By Pierre Cor. BRUSSELS 
(Belgium): Avenue Jupiter 49. Pages 152. Price $ 2.00. 


Tes Journal now takes on a livelier and more debatable character and it starts 
off with an extremely interesting text of the tape-recorded “joint interview” 
of some French jurists representing diverse trends and special fields. The pro- 
blems before them as stated by one of the participants were : 


‘“The purpose of legal and statutory relations is to foresee and settle contradictions and 
conflicts, What is to be, and what can be, the role of cybernetics as far as they are concerned? 
What means can cybernetics provide for developing man’s mastery over legal relationships as 
a factor regulatmg and expressing social relationships? And what danger is there that the 
machine may on the contrary lessen man’s possibilities of settling, by his decisions, such legal 
or social relations? These problems would appear already to concern us for the immediate 
future; they are arising under all systems.” 
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This is followed by articles on “On the use of cybernetic in the U.S.S.R.” and 
“Trade unionism in India” by S, C. Srivastava, Lecturer in law at the Benaras 
Hindu University. 


The Journal of Ceylon Law. Vol. 1, No. 1. Coutompo 12: Incorporated Council 
of Legal Education, 244 Hultsdorf Street. Pages 156. Annual subscription 
Rs. 87, 


A reviewer reviewing a law Review in this Jcurnal states : 


“The appearance of a law journal such as this is most welcome. Argument and discus- 
sion should not be confined to the courts. It is essential that they should find a place in legal 
periodicale if the Jaw is to be set on a correct course. We are all liable to make mistakes, and 
judges are included in that observation. They too will surely welcome the expression of views, 
whether favourable or not, regarding their judgments.” 


The same can be said of the fi-st number of the present Journal which is to be 
published half-yearly. It is on the lines of the English Quarterly Law Review 
and it is to be hoped that the high standard of this inaugural issue will be main- 
tained. 


Roundtable Conference on International Law problems in Asia. Hong Kong Uni- 
versity Press. Bompay 1 sr: Oxford University Press, Oxfcrd House, Apol- 
lo Bunder. Crown Quarto. Pages 648. Price HK $ 15.00. 


Tus conference was held under the auspices of the University of Hong Kong 
in 1967. The present publication is an abbreviated report prepered by Vincent 
Shepherd, Lecturer in Law, University of Hong Kong, from a draft verbatim 
record of the Conference. Papers presented at the Conference by delegates 
from various Asien countries are reproduced here as well as resumes of the same, 
The topics dealt with were (1) the State and foreign investment, (2) Statec 
Succession and (8) the Pacific settlement of disputes. Dr. K. Krishna Rao of 
the Ministry of External Affairs, Government of India, presented e paper dealing 
with treaties with thy U.S.A. and West Germany relating to investment guaran- 
tees for private investors from these countries in India. 


rene 


Recommendations & Conclusions of Administrative Reforms Commission. A Com- 
pendium. July 1970. New DELHI: Sardar Patel Bhavan, Parliament Strect. 


THis publication codifies all the recommendations and conclrsions contained 
in some 20 Reports of the Commission. It will be very useful to public servants 
and students of public administration. 


GLEANING. 


MATRIMONIAL Home—Wire’s RicHTts. 


In Robinson v. Robinson, the wife struck her husband on the head with a milk 
bottle. The county court judge before whom her petition for divorce and the 
husband’s cross-petition—both alleging cruelty—eventually came confessed 
that he took “an old-fashioned view”, namely, that “if a husband hit wife with 
a milk bottle it was cruelty, but not vice versa’. Unhelpfully the Court of Appeal 
held od Times, June 28, 1970) that “each case must depend on its own facts” 
—unhelpfully, because, as it happened, it was never alleged to be the fact that the 
| had assaulted his wife in that manner. In cosmic terms it is not impor- 
tant whether the county court judge was right or wrong on this particular feature 
of matrimonial equity. What matters is that he applied what he expressly 
declared to be “an old-fashioned view”. At any rate, it seems to us that it is 
that that matters—considering that we are svpposed to be in the throes of evolv- 
ing a matrimonial law fit for the seventies, and considering espccially that in 
the attainment of that objective the judicial approach will certainly be crucial. 
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Whatever future reforms of statute law may achieve, the immediate outlook is 
scarcely improved as a result of the opinions handed down last week by the 
House of Lords in Gissing v, Gissing. fn that case the former wife claimed a be- 
neficial interest of one-half in the matrimonial home, by reason of her substantial 
though indirect, contributions to its acquisition. By a majority the Court of 
Appzal upheld her claims and the husband appealed. The House of Lords, 
allowing the appeal, totally rejected the wife’s claim on the ground, that it “must 
depend ” on the existence of a common intention, at the time the house was ac- 
quired, that the beneficial interest in it should be shared by both parties, and the 
wife had “utterly failed ” to establish such an intention. In the absence of any 
contemporaneous formal declaration of such an intention, the House of Lords 
expressly acknowledged, a wife in whose name no legal estate is vested will be 
at a very serious disadvantage, possibly many years after the event, in establish- 
ing a beneficial interest, aginst the almost inevitable denial by the husband of 
any consensus favourable to the wife’s claim-—-especially so where, as in Gtssing, 
the question arises in the context of divorce proceedings. Having acknowled- 
ged the difficulty, their Lordships did precious little to resolveit: It is not how- 
ever so much in rejecting the wife’s evidence as failing to prove any common in- 
tention at the time the matrimonial home was acquired that their decision is to 
be deprecated, but rather in its setting up of legal requirements which, even under 
arrangements typical of those which govern the generality of present-day mar- 
riages, the wife could not meet, so that as a result she was denied just recompense 
for her considerable contribution to the prosperity which she and the husband 
had enjoyed during the lifetime of the marriage. It was this which the majority 
of the Court of Appeal sought to provide, and no amount of deploring “plam tree 
justice” affects the worthiness of the attempt, or if it had to be rejected, diminishes 
the need to find another way to effect the same just solution. 


The artificiality of the approach of the House of Lords, in terms of the realities 
of ordinary married life today, is shown, inter alia, by the distinction which they 
drew between a wife’s direct financial contribution to the acquisition of the family 
home and her indirect financial contribution to the family’s general well-being, 
and in the far greater significance which they attributed to the former in 
relation to a wife’s claim, on the breakdown of the marriage, to a contributory’s 
interst in the matrimonial home. In Gtssing the matrimonial home cost 
just under £2,700, and had the wife contributed £1,850 down, towards its pur- 
chase, she would have had little difficulty in establishing her claim to a beneficial 
interest in it. That she did not do. She did however go out to work continu- 
ously from the time of the marriage in 1985 until 1957. She earned £500 a year. 
After the war, while the husband was for a time out of work, she supported him, 
as well as herself. Afterwards, while he himself was earning, she throughout 
paid for her own clothes and for their son’s clothes and for what were described as 

“any extras”. She contributed a total of £220 towards furnishing and improving 
the house. Quantified over the years all this may well have added up to much more 
than one-half the purchase price of the matrimonial home—at any rate it was 
plainly a very considerable contribution out of earnings of £500 a year. Yet 
because that contribution was made, not in the form of direct payment towards 
the purchase of a particular asset, but in a different form, but one no less valuable, 
it was dismissed by the House of Lords as of no consequence. Indeed it was even 
denied that her continuing contributions to the family’s common exp2znditure 
out of her earnings enabled the husband the better to meet the mortgage repay- 
ments on the house. But, indisputably, if he had had himself to meet out of his 
own earnings the exp2nses which the wife in fact defrayed, he would have been 
at least less well able to discharge those commitments. The choice it seems to 
us is not betw2en “palm tree justice” and some other kind of justice; it is between 
“palm tree justice” and no justice at all—New Law Journal (London). 


The 
: Bombay Law Reporter. 


JOURNAL 


March, 1971. 


Dr. K. M. MUNSHI. 


REFERENCE on the death of Dr. K. M. Munshi on Wednesday, February 10, 
1971, in the High Court. 


Hon’ble Mr. X. P. Kotval, Chief Justice, said: 


Mr. Advocate General, Mr. Government Pleader, Mr. President of the Western 
India Advocates Association and Mr. President of the Incorporated Law 
Society. 

My brother Judges and I learnt with deep regret of the passing away of 
Dr. K. M. Munshi on Monday night. 

He had a career of great brilliance and utility to his felowmen. Taking 
his early education in the Baroda College and in Bombay he was enrolled as an 
Advocate on the Original Side of this Court in Mareh 1918. He joined the 
Chamber of Mr. Bhulabhai Desai but soon struck out on his own and acquired 
a large and lucrative practice. It was as an Advocate that I first met him, 
possibly in 1942, when he had come to Nagpur to argue the Chimur-Ashti cases 
with which I happened to be associated. His advocacy was incisive and tren- 
chant-——-the more so because the cases had in those days unfortunately acquired 
political overtones. 

But like most young and successful lawyers of his day Dr. Munshi was 
early in his career caught in the vortex of politics. He fell under the magic 
spell of Mahatma Gandhi and became deeply involved in the National struggle. 
He was appointed a substitute member of the Working Committee of the Con- 
gress in 1930 and was not unexpectedly arrested and jailed. Later he came to 
be twice imprisoned for longer periods, during the Civil Disobedience Move- 
ment, 

It was during these periods of incarceration that Dr. Munshi discovered 
in himself and developed a talent which would otherwise have lain dormant 
and been lost to posterity. I refer to his flair for writing and journalism in 
the Gujarati language. His standing as a novelist and writer in Gujarati is 
high indeed and he is assured of a permanent place in Gujarati literature. 

With the advent of responsible Government and later Independence, he 
was inevitably called upon to fill many high offices. He was the Home Minister 
of Bombay from 1937-39, was Agent of the Union Government in Hyderabad; 
was Governor of Uttar Pradesh; and Union Home Minister from 1950 to 1952. 

But of his manifold activities perhaps the one on which—beyond all doubt 
—his fame will rest, is his work as a social reformer and educationist. 

By conduct and precept he struck a powerful blow towards the emancipation 
of women, the abolition of caste and the reformation of his own religion. He 
was largely responsible for the Bombay Temple Entry Act; and he was the 
founder and father of the Bharatiya Vidya Bhavan. Starting as a small cultural 
centre the Bhavan has today spread through the length and breadth of our 
Motherland and caters to the educational, cultural and spiritual needs of thou- 
sands of people. It will ever remain an abiding monument to his industry 
and generosity. 

During the last few years I have had occasion to be associated with several 
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learned discourses and other activities at the Bhavan and in that connection 
came to know Dr. Munshi intimately. 

_ He was a man of culture and profound learning and yet was eminently prac- 
tical. Jt was a pleasure to hold conversation with him and to listen to his 
quips. He was so full of wise saws and ancient maxims and had a delight- 
ful sense of humour which he retained till the very end as witness his des- 
cription of himself when he first enrolled at the Bar in his reminiscences: 
“I passed the Advocate (O.8.) examination and in a well cut coat and 
bands, both borrowed, was sworn in before Beaman J. I remember that I 
hesitatingly lowered my puny self on a seat between two stalwarts of the Bar. 
I was trembling with fright.’’ 

He has passed away full of years and honours. His life has been one of 
great fulfilment and he must have been happy in the thought that he has well 
Seay sons and a talented and equally brilliant wife to carry on the good 
wor 

My brother Judges and I join you in mourning the passing away of 
Dr. Munshi. 


Mr, H. M. Seervai, Advocate General of Maharashtra, said: 


My Lords, 

~- On behalf of the Bar, I associate myself with the eloquent tribute which 
My Lord the Chief Justice has paid to Dr. Munshi, or Munshi as we loved 
to call him at the Bombay Bar. 

Tributes to Munshi have been paid from all parts of the country, but it 
seems to me that those tributes would be incomplete without a tribute in this 
High Court which he loved so deeply and to which he brought such distinc- 
tion. In some of the most moving words which he wrote in the Centenary 
Volume of the Bombay High Court, he said that he loved the world which 
the Bar library represented—the world in which he grew up and _ throve, 
round which all his hopes and all his disappointments had centred, a world 
in which he made friends whose lives were interwoven with his own. And 
he added that when in later life he dropped into the Bar Library, or stepped 
into a Court, he felt that he was returning home. In that home, he was 
assured of a warm, affectionate and respectful welcome, and it gave him real 
pleasure that the Bar had placed his portrait in his beloved library. It is 
fit and proper that in this Court we pay our tribute to a great lawyer whose 
profound knowledge of law, matched by gifts of speech and thought, brought 
distinction to this High Court, and placed him in the front rank of Advo- 
cates all over India. It has been a matter of deep regret to me that I never 
witnessed his great forensic triumphs in this Court. But by the time I came 
to this High Court his manifold activities outside the Bar had increased, and 
I was unable to witness his resounding triumphs. 

But Munshi had made up his mind that it should not be said of him that 
he gave up to law what was meant for mankind; and his creative faculties 
touched life, and enriched it, at many points. He knew that the greatness 
of a people is judged by its literary and creative activity, by things of the 
spirit; and he made a great and enduring contribution to Gujarati language 
and literature. His love of language and literature was not confined only to 
one language. His mind was steeped and dyed in English hterature and his 
mastery of English was clear and manifest in his spoken and written word, 
and his writings show his great literary power. I remember his telling me 
once, only half in jest, that a man’s education was incomplete if he has not 
absorbed the wit and wisdom of Gilbert and Sullivan’s Operas! He was not 
content with merely making his own contribution to learning and knowledge. 
And so he founded, nurtured and brought to maturity a great educational and 
cultural centre, the Bharatiya Vidya Bhavan, to remind us of our great 
heritage and to act as a spur to creative activity which would widen and 


enrich that heritage. 
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In the middle of the First World War he took to politics; was one of the 
leaders in the freedom struggle and suffered in its cause; and when freedom 
came, he bent his great energies to assist in the framing ‘of our Constitution, 
not only in the Constituent Assembly but in several of its Committees. He 
held several ministerial offices with distinction. “And, as his published papers 
show, he fought, and tried to avert, the linguistic madness which was likely 
to lead to the Balkanization of India. Late in life, in what he believed to 
be the public interest, he broke the political ties of a life time, and gave all 
his energies to the Swatantra Party of which he was one of the founders. 
During the last year of his life, inspite of his failing health, and with the 
knowledge that the end could not be long delayed, he gave such energies as 
he had, to the public causes which he had served so long. 

I know of no Indian lawyer who touched life at so many points, adorning 
most of the things that he touched, This versatile achievement of Munshi 
was a recurrent theme of Sir Jamshedji Kanga’s talk. He was never weary 
of reminding us that Munshi’s name and work would be remembered, long 
after the names and work of his eminent legal contemporaries had sunk in- 
to oblivion. 

Munshi had read history, he had written history and he had helped to make 
history; and he knew that all work of human hands will be marred by this 
or that fault by this or that defect. He knew also that the carping critic, 
who loves to cut down men to the measure of his own limitations, would ap- 
pear, and point out the shortcomings in his work. But there can be no 
doubt that he must have known that whatever its shortcomings, most of the 
work which he had done was substantial and would endure; that it had en- 
riched the life of the country which he loved so dearly, and of this great 
city of which he was so intensely proud, and that many homes and many 
hearts were happier because of his life and work. 

The Pilgrimage to freedom, of which he wrote so attractively, has now come 
to an end after 84 years of toilsome life, leaving enduring monuments on the 
way. It must have been some comfort to him to think that his devoted wife, 
the members of his family and his friends and disciples, whose spirit he had 
kindled, would continue his work, if not with the touch of his genius, at least 
with competence and ability. 

My Lords, on this occasion, our hearts turn to his devoted wife, and to the 
members of his bereaved family, and on behalf of the Bar, I would like to tell 
them how much they have been in our thoughts since their sad loss; and that 
we send them our heartfelt sympathies in their sad loss which we share with 
the whole country. 


Mr. V. H. Gumaste, Government Pleader, said: 
My Lords, 

I associate myself fully with all that has been said on this sad occasion by 
Your Lordship and by the learned Advocate General. 

It is very difficult to do full justice to late Mr. Munshi on this occasion. 

Mr. Munshi had a tremendous zest for life. Endowed with a brilliant in- 
tellect and unlimited energy he became a great leader in every field of acti- 
vity he undertook. 

He dominated this Bar for several decades. 

His contribution to Indian political struggle has been very substantial. 
‘He was one of the most successful Home Minister of the then Bombay State. 
He maintained the peace of this City with a very firm hand. He was superb 
as the Civil Administrator of the former Hyderabad State. 

He was an author of great merit and his contribution to the Gujarati 
literature is magnificent. 

I, however, believe that future generations will remember him most for his 
work in the field of education. 
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The great institution, the Bhartiya Vidya Bhavan, of which he was the sole 
architect will be a lasting monument to his memory. 

About 10 years ago, I had the good fortune to instruct Mr. Munshi in the 
complicated case of Dr. Chandrachud. He was then pretty old, yet he put in 
an amazing amount of work in that case. His kindness to me then was so 
great that I used to feel embarrassed. 

My Lord, this Court has produced great.men, some very great men indeed, 
but Mr. Munshi was the only one with so many brilliant and dazzling facets 
to his life. Mr. Munshi’s passing away is a great blow to the public life of 
this City and to the cause of education all over India. 


Mr. M. A. Rane, President, Western India Advocates Association, said: 
My Lords, 

The lawyer of today can hardly appreciate that a successful lawyer could 
as well be a successful politician, a freedom fighter, a social reformer, an edu- 
cationist, an administrator, a historian, an erudite research scholar and a 
man of letters. Dr. K. M. Munshi excelled in several walks of life and has 
left many monuments that will survive him. But I believe he will always be 
remembered as one of the pioneers who enriched the Gujarati literature. 
Dr. Munshi himself acknowledged that his success at the Bar was due to his 
literary popularity. I think in making this acknowledgment Dr. Munshi was 
too modest. He was one of the greatest lawyers that the Bombay Bar has 
produced. His reminiscences disclose how deeply he imbibed the spirit of the 
Bombay Bar. His spectacular successes-in the other fields can no less be attri- 
buted to the discipline and training he underwent in this Court. 

Dr. Munshi was a self-made lawyer. He had to pass gruelling days at the 
beginning of his career with no asset except his will to work. He devilled 
in the chambers of Bhulabhai Desai, who passed on the advice tendered to 
him by his own senior Mr. Loundes: ‘‘Youngman, if you will be useful to 
me, I will be useful to you’’. There is no doubt Munshi successfully carried 
out the advice of Bhulabhai Desai and rose to heights at the Bar. 

Dr. Munshi held strong views on men and matters in politics and on Hindu 
culture. Being of independent mind he was a non-conformist throughout his 
life. He even differed from Gandhiji on vital issues. There are many who 
differ from Dr. Munshi’s polities and his concept of renaissance of the an- 
cient Indian culture. But there are few who cannot admire his erudition, 
his positive contributions and his courage of conviction. He himself appre- 
ciated the merits of his adversaries. Dr. Munshi was one of the bitter critics 
of the politics of Mr. Jinnah. But in his reminiscences Munshi has paid 
glowing tributes to Jinnah, as a lawyer of great integrity who would never 
stoop to trickery. This was in the best traditions of the Bar. 

On behalf of the Advocates Association of Western India I join Your 
Lordships in paying tributes to the memory of Dr. K. M. Munshi. Our 
heart-felt condolences are to his sons Jagdish and Girish, who are our collea- 
gues at the Bar and to the other members of the bereaved family. 


Mr. J. T. Desat, President of the Incorporated Law Society, Bombay, said: 
My Lords, 

I not merely deem it an honour and a privilege, but also my duty to 
associate myself on behalf of the Bombay Incorporated Law Society with the 
homage just paid by My Lord the Chief Justice, the learned Advocate 
General and other previous speakers to the memory of late Dr. K. M. Munshi 
and would like to add some words of heart-felt tribute of my own. 

My Lords, much has already been said and much can still be said, but the 
tongue which likes to let itself go feels at a loss to find words adequate to 
evaluate the achievements of the many splendered life—a career so amazing 
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and extra-ordinary, of a man so varied and versatile as late Dr. K. M. Munshi— 
being one of the most illustrious ex-convicts of our pre-independence 
vintage, a warm hearted man and a loyal friend, an able administrator, an 
eminent educationist, a hard working journalist, an outstanding lawyer, a 
distinguished man of letters, a prominent social reformer, a great Sanskritist, 
one of the founding fathers of our Constitution and an elder statesman of no 
mean calibre who served the cause of his country as God gave him light to 
see, and not merely won the admiration of his contemporaries, but I trust 
would be gratefully remembered by posterity in this country for great ser- 
vices greatly rendered. 

My Lords, Dr. K. M. Munshi though not born with the proverbial silver- 
spoon, I fancy was born with a fountain pen in his mouth. Though he had 
the misfortune to lose his father in early childhood, in Tapiben he had a 
mother of rare sympathy and understanding who stood by him in all the 
vicissitudes of life like a pillar of strength. When at College at Baroda, he 
came under the influence of Shri Aurobindo Ghosh, the poet of patriotism 
and the prophet of nationalism, and the pages of Yogvashista the testament 
of realisation being one of the most rational expositions in Indian spiritual 
literature. -He also weaved during those days his dreams of ideal Indian 
womanhood. 

My Lord the Chief Justice has already mentioned that after passing his 
Advocates’ examination he joined the Chamber of that veteran advocate Sjt. 
Bhulabhai J. Desai. But to keep the home fires burning he contributed in a 
Gujarati weekly as a serial his first novel Verni Vasulat and its heroine Tan- 
man took Gujarat by storm! It has been aptly described as his own emo- 
tional autobiography. His autobiographical works appear to have been 
struck from the soul of an earnest man as fire from flint. There is hardly 
a genre in Gujarati Literature, save poetry, which he touched but failed to 
adorn. He first made his mark at the Bar with his opening address in the 
partition suit of Rajabahadur Shivlal Motilal’s estate which won him the 
plaudits of his contemporaries and appreciation from his own Guru Shri 
Bhulabhai Desai. -His forensic triumphs are seattered in the pages of the 
various law reports all over the country. Dr. Munshi however considered 
three of the cases in which he appeared to be his most outstanding perform- 
ances because of an element of surprise in them. These are the Pushpa 
Divorce Case, the Ratlam Conspiracy Case and the Lakshmikantam Murder 
Case. 

I for one, however, consider that his finest hour was when as ‘‘one of the 
three musketeers of the Constituent Assembly’’ in collaboration with Sir 
Aladi Krishnaswami Aiyar and Sir N. Gopalaswami Ayyangar, as one of the 
members of the Minorities Committee, he could by his catholicity of outlook 
persuade the representatives of the minorities to throw in their lot with the 
mainstream of our national life by finally agreeing to joint electorates with- 
out any weightage or reservation of seats. 

This, My Lords, is neither the place nor the time to review his achieve- 
ments in the administrative field or his political trials and tribulations which 
are all matters of living memory. 

There have been in the history of Indian Law greater lawyers and greater 
advocates but it is on the whole doubtful whether any other Indian lawyer 
has lived a life so varied, adventurous and romantic. His charm and friend- 
ship were as well known as his genius. 

He had intensive sense of a burning nationalism. His emotional aban- 
don was tempered by a great faith and dedication to the higher values of life 
without being cribbed, cabined and confined by any narrow limits of caste, 
ereed, colour or convention. Footprints on the sands of time are a measure 
of a great man’s influence on his people, his country and even the world. While 
the sands disperse with the winds and the prints disappear in course of time, 
what Dr. Munshi has left by way of his contribution to the literature in 
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Gujarat, I am sure, would endure so long as the Gujarati language is spoken 
and the Bhartiya Vidya Bhavan, that epitome of Indian Culture with its 
manifold branches and multifarious activities, I trust, would continue to ex- 
pand under the guiding care of his Sahadharmacharini Smt. Lilavati Munshi 
and her able associates. 

One may perhaps be surprised to recall that a man so deep rooted and 
eminent in public esteem—a de facto Jewel of India—should not have been 
awarded during his life time the coveted -distinction of Bharat Ratna! Such 
a reflection would not belittle a career; it would rather perhaps magnify a 
personality. 

My Lords, in the passing away of Dr. Munshi, our nanon, in the words of 
a poet, mourns the death of one who was a , 

“Statesman, yet friend to truth, ` Of soul sincere 
In action faithful, and in honour clear; 

Who broke no promise, served no private end, 
Who gained no title and who lost no friend.” 

My Lords, I would like to take this opportunity to convey on behalf of 
myself and other members of my profession to his gracious wife and the other 
bereaved members of his family our sincere condolences on his sad demise. 

I would only conclude with an earnest prayer to the Almighty that the soul 
of the departed worthy may rest In peace. 

My Lords I have done. 


anenai ake 


MUKUND R. MODY. 


aun on the death of Mr. M. R. Mody, Advocate, on February 28, 1971, 
in the High Court. 


Hon’ble Mr. 8. P. Kotval, Chief Justice, said: 


Mr. Mathalone, Mr. Government Pleader, Mr. President of the Advocates 
Association of Western India and Mr. President of the Incorporated Law 
Society : 

It was with a shock that I learnt of the passing away of Mr. Mukund Mody 
yesterday morning on my return from Nagpur. Only a few days ago he had 
argued an important appeal before us for almost a week with great vigour and 
brilliance and seemed to have completely overcome the heart attack he had 
sustained about a year ago. 

Mukund Mody came from a family with close connections with the law. 
His paternal grand-father was a leading solicitor and his maternal grand- 
father Ratanlal Ranchoddas was an Advocate O.S. and the co-author of the 
famous Law of Crimes and the founder and senior editor of the Bombay Law 
Reporter. As Mr. Mody himself put it, referring to Mr. Ratanlal: ‘‘From my 
boyhood (he) told me stories of the Courts of Law, thus without my knowing 
it, grooming me for a legal career” 

It is not surprising therefore that Mr: Mody developed into an outstanding 
lawyer. He was especially briefed in a number of commercial matters and 
argued them with an authority and a dignity which were unrivalled. The mild- 
ness of his manner and the mellifluous tone of his voice were in marked con- 
trast to the weight of his arguments. He believed’in gentle persuasion rather 
than loud declamation and achieved remarkable results. 

His successful career at the Bar led to his appointment as a Judge of the 
Gujarat High Court—an office which he filled with great distinction, although 
for a short time. For personal reason he had to come away to Bombay. 
Even in the Bombay High Court he was invited to join the Bench but due 
to a specious objection from the Executive which should have been resisted, 
he could not be appointed. That was a great loss to this High Court though 
it was a gain for its Bar. For over seven years thereafter he was one of the 
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leaders at the Bar and ably assisted this Court in innumerable important cases. 

Our sorrow is the greater that Mr. Mody has passed away at the height of 
his career in the prime of his life at a comparatively young age,—he was 
only 53,—leaving behind a young family. My brother Judges and I join you 
in econdoling his death and trust that our deep sense of sorrow will be con- 
veyed to Mrs. Mody and to the members of his family. 


Mr. Mathalone (in the absence of the Advocate General) said: 
My Lord, 

Owing to the regrettable absence of the Advocate General from Bombay, I 
have been asked to speak on this sad occasion on behalf of the Original Side 
Bar. The Advocate General has sent a telegram from Delhi which I would 
Jike to read here: 

“I am deeply distressed on the sudden passing away of Mukund Mody, a distin- 
guished lawyer who had endeared himself to the Bar both as an advocate and as a 
Judge. I associate myself with the Reference on behalf of the Bar.” 


My Lord, Mr. Mukund Mody was enrolled on the Original Side Bar in 1943. 
He started working in the Chambers of Mr. K. T. Desai who was one of the 
cleverest. lawyers practising in the Bombay High Court at that time and who 
afterwards became a Judge of the Bombay High Court and then Chief Justice 
in Gujarat. He soon started to acquire a good junior practice and in 1957 
he was appointed Government Pleader in the Bombay City Civil Court. He 
did not remain there long, because his commitments in the High Court absorbed 
a great deal of his time and he gave up that position. Bunt before he could 
really acquire a top practice, the Gujarat High Court with a rare foresight, 
picked him up as a Judge of the Gujarat High Court where also, My Lord, he 
did not stay long. His mother needed him in Bombay. Mr. Mukund Mody 
was a very dutiful son and he did not hesitate to resign his position as a 
Judge in the Gujarat High Court to be with his mother and was back to 
practise in Bombay. He immediately got into the stream of a very busy prac- 
tice In Bombay and he appeared in most of the important cases either on one 
side or another. His services were often requisitioned as an arbitrator and 
it is a measure of his integrity and the high esteem in which he was held both 
by the members of the Bar and the litigating public that on more than one 
occasion his opponent readily agreed that he should be the sole arbitrator in 
his cause. Your Lordship has referred to Mr. Mody’s advocacy. I have al- 
ways admired his advocacy for many years. He was a very soft-spoken person, 
never raised his voice, was always persuasive and at the same time he had a 
tenacity which was unbelievable and when occasion demanded he used every 
ounce of ingenuity or resourcefulness at his command on behalf of his client, 
He was always very fair to his opponent and always maintained the high tradi- 
tions of the Bar. I would like to say a few words on Mr. Mody, the man. 
He was a very simple person, modest, and completely devoid of any conceit 
or arrogance. He was incapable of doing any act which was mean or un- 
becoming of a perfect gentleman. In short, he was a very loveable man. It 
is a great misfortune that he was not fated to live his full span of life. It 
is said that whom the Gods love die young. This certainly applied in the case 
of Mr. Mukund Mody. The Gods took him away at an early age of 53. 

My. Lord, on behalf of the Original Side Bar, I would like to extend to his 
mother and his wife and the members of his family our deep sense of sympathy 
in their bereavement. May his soul rest in peace! 


Mr. V. H. Gumaste, Government Pleader, said: 
My Lord, 


I associate myself with the sentiments expressed by Your Lordship on this 
sad occasion. 
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Late Mr. Mody came from a distinguished family of lawyers. His father 
and grand-father were both solicitors. He joined the Bar in 1942 and soon 
acquired a large practice. As Your Lordship said, he was a soft-spoken man 
and he always believed in never over-stating his case. He was constantly re- 
quired to act as an arbitrator. Recently, he was appointed as a Member of a 
Banking Commission. He was a great lover of art and Indian Classical music. 
He has left us in the prime of his life. His death is a great loss to the Bar. 


‘Mr. M. A. Rane, President, Advocates’ Association of Western India, said: 
My Lord, 

On behalf of the Advocates Association of Western India, I record our deep 
gense of sorrow at the sudden and premature death of Mr. Mukund Mody. 
Mukund was a very popular figure amongst the members of the Bar. By 
his pleasant manners he endeared himself to the Bar, the Bench as well as 
to a large circle of litigating public. Apart from being a very persuasive and 
accomplished lawyer, he was a very fine friend. It was a pleasure to sit with 
him and to talk to him in the Bar Library. Little did we imagine that he 
would fall such an early prey to the great killer of modern humanity. 

Our heartfelt condolences are to the members of his bereaved family. 


Mr. J. T. Desai, President, Incorporated Law Society, Bombay, said: 

My Lord, 

I consider it not merely a privilege but also my painful duty to associate 
myself on behalf of the Bombay Incorporated Law Society with the homage 
just paid by your Lordship and the other previous speakers to the late Mr. 
M. R. Mody and I would like to add a few words of my own heart-felt tribute 
to his memory. 


Little did I even dream, that I shall ever be called upon to pay my homage to 
my friend Mukand—as we his friends used to endearingly call him—, he being 
at least twelve years younger to me in age. 


My Lord, I have watched Mukund grow and blossom into a full-fledged ad- 
vocate par excellence. His success at the Bar was fairly rapid. He was too 
great to be vain. He was full of courtesy, not because courtesy was expedient, 
but because courtesy was an inalienable portion of himself. 


His father, Mr. Ramniklal R. Mody was an Attorney-at-Law and used to con- 
tribute erudite articles in the Bombay Law Journal. Like Lord Randolph 
Churchill, he possibly died in complete ignorance of the fact of having produced 
a son intellectually greater than himself. 

Mr. Mukund Mody graced the Bench of the Gujarat. High Court for nearly 
two years and veritably proved an answer to our prayers to,— 

“Fill the seats of justice 


With good men, not so absolute in goodness, 
As to forget what human frailty is.” 


He left the Bench in response to a call of filial duty, with the respect and 
affection of the whole legal fraternity in Ahmedabad, undiminished. 


_ On his return back to Bombay, he was much in demand both as an Advocate 
and as an Arbitrator. He commanded a large and lucrative practice. 


My Lord, we call that man, who has lost both his parents in childhood an 
orphan, and a widower that man, who has lost his wife. And that man, who 
has known that immense unhappiness of losing a friend—and I see there 
are not a few such present here today in this hall—by what name do we call 
him? Here every human language holds its peace in impotence! 


My Lord, Mukund is dead, but to my mind to survive in the memory of 
the hearts one leaves behind is not to die! We, his friends, I am sure, will 
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fondly remember him on all occasions, both festive as well as sorrowful, as 
long as we shall live. 


My Lord, Mukund’s untimely death is a grim reminder, if reminder need 
be, that in life we are in the midst of death! Life is an accident, death is a 
certainty. We are no sooner born, than we begin to die! The price of living 
is dying. To quote the famous lines from Gray’s Elegy Written in a Country 
Churchyard ,— . 

“The boast of heraldry, the pomp of pow’r, 
And all that beauty, all that wealth e’er gave, 
Await alike th’ inevitable hour. 

The paths of glory lead but to the grave.” 


My Lord, when the heart is full, the words are few. 


Our heart-felt sympathies naturally flow out today to his gracious wife 
Smt. Ushaben and his sorrow-striken mother and the other members of his 
family in their sad bereavement. 


My Lord, I shall only conclude with a fervent prayer to the aise that 
ihe soul of our departed friend may rest in peace. 


My Lord, I have done. 


NOTES ON RECENT SUPREME COURT DECISIONS.* 
[ NOTE 28] 


Civil Procedure Code (Act V of 1908), Sec. 151—~Ambit of 8. 151. 


Under the inherent power of Courts recognised by s. 151, Civil Procedure Code, a Court 
has no power to do that which is prohibited by the Code. Inherent jurisdiction of the Court 
must be exercised subject *o the rule that if the Code does contain specific provisions which 
would meet the necessities of the case, such provisions should be followed and inherent juris- 
diction should not be invoked, In other words, the Court cannot make use of the special pro- 
visions of s. 151 of the Code where a party had his remedy provided elsewhere in the Code and 
lhe neglected to avail himself of the same. Further, the power under s. 151 of the Code cannot 
be exercised as an appellate power. 

(Nain Singh v. Koonwarjee. Civil Appeal No. 1460 of 1966, from Madhya 
Pradesh, decided on April 2, 1970). 


[ NOTE 29 ] 


Criminal Procedure Code (Act V of 1898), Sec. 162—Test identification parade, evidentiary 
value of—How to be conducted, 


The evidence of mere identification of the accused person at the trial for the first time is from 
its very nature inherently of a weak character. The evidence in order to carry conviction should 
ordinarily clarify as to how and under what circumstances the witness came to pick out the 
particular accused person and the details of the part which the accused played in the crime in 
question with reasonable particularity. The purpose of a prior test identification, therefore, 
seems to be to test and strengthen the trustworthiness of that evidence. It is accordingly con- 
sidered a safe rule of prudence to generally look for corroboration of the sworn testimony of 
witnesses in Court as to the identity of the accused who are strangers to them, in the form of 
earlier identification proceeding. There may, however, be exceptions to this general rule, when, 
for example, the Court is impressed by a particular witness, on whose testimony it can 
safely rely, without such or other corroboration. The identification parades belong to the 
investigation stage. They are generally held during the course of investigation with 
the primary object of enabling the witnesses to identify persons concerned in the offence, 
who were pot previously known to them. This serves to satisfy the investigating 
officers of the bona fides of the prosecution witness and also to furnish evidence to 
corroborate their testimony in Court. Identification proceedings in their legal effect amount 
simply to this : that certain persons are brought to jail or some other place and make statements 
cither express or implied that certain individuals whom they point out are persons whe they 
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recognise as having been concerned in the crime. They do not constitute substantive evidence. 
These parades are essentially governed by s. 162, Criminal Procedure Code. Keeping in view 
the purpose of identification parades the Magistrates holding them are expected to take all 
possible precautions to eliminate any suspicion of unfairness and to reduce the chance of testi- 
monial error. They must, therefore, take intelligent interest in the proceedings, bearing in 
mind two considerations : (i) that the life and liberty of an accused may depend on their 
vigilance and caution, and (ii) that justice should be done in the identifications. These pro- 
ceedings should not make it impossible for the identifiers who, after all, have as a rule, only 
fleeting glimpses of the persons they are supposed to identify. Generally speaking, the Magis- 
trate must make a note of every objection raised by an accused at the time of identificatior and. 
the steps taken by them to ensure fairness to the accused , so that the Court which is to judge 
the value of the identification evidence may take them into consideration in the appreciation 
of that evidence. The power to identify, it may be kept in view, varies according to the power 
of observation and memory of the person identifying and each case depends on its own facts, 
but there are two factors which seem to be of basic importnee in the evaluation of identification. 
The persons required to identify an accused should have had no opportunity of seeing him after 
the commission of the crime and before identification and secondly that no mistakes are made 
by them or the mistakes made are negligible. The identification to be of value should also be 
held without much delay. The number of persons mixed up with the accused should be rea- 
sonably large and their bearing and general appearance not glaringly dissimilar. The evidence 
as to identification deserves, therefore, to be subjected to a close and careful scrutiny by the 
Court. 


(Budhsen v. The State of U.P. Criminal Appeals Nos. 199 and 200 of 1969, 
from Allahabad, decided on May 6, 1970). 


[ NOTE 30] 


Criminal Procedure Code (Act V of 1898), Sec. 410—Criminal appecl raising arguable and 
substantial point—Whether High Court competent io dismiss appeal by one word of dismissal. 


Accused No. 1 was charged with having conspired with accused No. 2 to commit murder. 
Accused No. 1 was convicted by the Sessions Judge under s. 802 read with s. 84 of the Indian 
Penal Code, 1860, but accused No. 2 was acquitted. In appeal to the High Court accused No.1 
contended that as accused No. 2 was acquitted he could not be convicted with the aid of s, 84 
of the Code and relied upon the decisions of the Supreme Court in Prabhu Babaji v. Siate of 
Bombay! and Krishna Govind v. Siate. He also contended that it was an error to hold that there 
was intimacy between him and one N wife of one B on the evidence of third parties when neither 
N nor B had given evidence. The High Court dismissed the appeal by a single word of dismissal. 
On the question whether the High Court should have thus dismissed the appeal tn imine :— 


Heid, that in view of the contentions raised by accused No.1 there were arguable and 
substantial matters of law and fact, and 


that, therefore, the High Court should consider the matter afresh on hearing the parties. 


(Sidhanna Apparao Patil v. The State of Maharashtra, Criminal Appeat 
No. 180 of 1967, from Bombay, decided on March 6, 1970). 


* Based on printed judgments issued by the 2 (1962) 65 Bom. L.R. 789, S.C., s.c. 
Supreme Court Registry. [1963] A.LR. S.C, 1418. 
1 [1956] A, I. R, S.C. 51. . 


Note 





The judgment delivered by the Supreme Court on November 21, 
1969, in Narendrajit Singh v. The State of U. P. (see Note 189, 
72 Bom. L. R. Journal p. 102) has since been set aside by the 
Supreme Court by an order made subsequently in Review Petitions. 


The 
Bombay Law Reporter. 


JOURNAL 
April, 1971, 


ADOPTION AND RELATION BACK: THE POSITION IN 1971.* 


READERS in Bombay will be aware of the old problem of the rights of a son 
adopted by a widow. Especially in the old Bombay Presidency, and parti- 
cularly in what used to be called the ‘Bombay Karnatak’ (now included in 
Mysore State), it was taken for granted amongst the common people, especially 
Hindu agriculturalists, that a widow who could not get what she wanted from 
her deceased husband’s kindred could threaten them with the possibility that 
che would exercise her unfettered right to adopt, and if the threat was-not 
effective, would carry it out. The subject gave rise to endless difficulties. 
Everyone was agreed that the chaos caused in respect of property rights was 
a disgrace and should be stopped. Then the Hindu Adoptions and Mainte- 
nance Act, by s. 12, proviso (c), appeared to remedy the mischief by bold 
words: 

“(c) the adopted child shall not divest any person of any estate which vested in 
him or her before the adoption.” 
However, the remainder of the statute did not abolish the doctrine of ‘relation 
back’ in so many words; it allowed the adopted child to acquire ties in the 
family of his adoption in substitution for those he had obtained by birth in 
the family of his birth; and it left, under the plain terms of s. 4, all the pre- 
vious law in force which was not contrary to any provision in the statute it- 
self. The question remained, how far s. 12, prov. (c) abolished the doctrine 
of ‘relation back’, since it evidently did not wipe it totally away. 

There was no doubt in my mind that ‘relation back’ was a confounded 
nuisance. If it was accepted as a theory, as it certainly was, then it should 
have been carried through systematically and logically. But this was not so, 
and numerous illogical exceptions had to be recorded.! Then there was the 
injustice caused to people who had done no wrong and had used all reasonable 
care. Their only mistake was to misjudge the possibilities of an adoption by 
a widow who might, at all relevant times, be on entirely amicable terms 
with her ‘in-laws’. I confess I had not thought out what alternative should 
be favoured. It is evident that Parliament did not either, so my shame (if 
I ought to feel ashamed at all) is widely shared by very respectable and res- 
ponsible people. I had not considered what, if ‘relation back’ was to go, 
should be put in its place. On the other hand, J had never contemplated for 
one moment that the adopted son should not bear the deceased adoptive father’s 
name, or should be incapable of taking that father’s assets by right, so far 
as these survived intact after the adopting mother had herself taken as heir. 
I did contemplate that the adopting mother would divest herself (‘vesting’ or 
no ‘vesting’), in the sense that I felt that the adopting mother should by her 
act make her new son at worst co-owner with herself in her husband’s assets, 
I had not envisaged clearly how this would be brought about. But then, no 
one had asked me to do so. I had not, however, thought of going back on 
the old law, and extending the scope of ‘relation back’, for example by allowing 

*By J. Duncan M, Derrett, D.C.L. (Oxon.), School of Law. 
of Gray’s Inn, Barrister-at-Law, Professor of 1. Derrett, Introduction to Modern Hindu 


Oriental Laws in the University of London, Zaw (1968), $8 179-190. 
Lecturer in Hindu Law at the Inns of Court 
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‘the adoptce to divest the legatee from the deceased adoptive father. That 
would only add to chaos, however logical such a step would otherwise be. 

While things remained in this state of indecision we were favoured with the 
valuable Krishnamurthi v. Dhrwwaraj” On reading that case I gave way to 
childish glee. Some of the previous High Court cases which I had regarded 
as enemies, because they did not give ‘relation back’ its logical scope, for 
Privy Council and Supreme Court authorities had sanctified ‘relation back’ so 
far as the paternal property was concerned, were shown to be wrong; a mis- 
taken Bombay High Court decision which I had attacked was contemptuously 
reversed by the Supreme Court, and I was elated. The mood of elation is a 
risky one. One fails to notice what is going on quietly behind the scenes. 

Some obiter dicta about ‘relation back’ after the coming into force of the 
Jiindu Adoptions and Maintenance Act, 1956, came forth from the High Courts, 
and in due course the decisions also from Andhra Pradesh, and Bombay which 
were the subject of an earlier article on this subject They showed that the 
proviso to s. 12 had puzzled the judiciary severely. On the one hand it was 
thought that an adoption made after the Act came into force could give the 
adoptee no rights at all; while on the other hand it was felt that he was a 
member of his adoptive father’s family and could participate in its property. 
The technical meaning of ‘vested’ came into view, and the unsolved question 
was whether property owned but not vested in the owner, e.g. an interest in 
Mitakshara coparcenary property, came within s. 12, prov. (c). 

At this state of uncertainty the extraordinary case of Sawan Ram v. Kala- 
wanti came out.* It gave great grief to academic lawyers, and glee to practi- 
tioners. In a manner which can be characterised as remarkable concentration 
on the precise facts before them, the learned Judges of the Supreme Court 
found that the list of reversioners to a limited estate had been enlarged and 
corrected by an adoption, so that the adoptee became the nearest reversioner. 
The doctrine of ‘relation back’ was specifically upheld, in so far as relation- 
ship with the adoptive father was insisted upon, with all its proprietary impli- 
cations, subject to s. 12, prov. (c)! This is like saying that Miss X is a 
beautiful girl, of marriageable age, but she has no organs of generation. 

Of course the Supreme Court should have thought out the implications of this 
judgment. Of course they should have given the country guidance as to 
what was to be understood. But, as we shall see, they most unfortunately 
added anomaly to anomaly before many months were past. Mr. G. K. Dabke, 
who has been watching tho antics of the widows of Bombay Presidency since 
long before I took to Hindu law, came down upon Sawan Ram like a ton of 
bricks. And so he should. Ie took as his lever, to prize the wretched case 
open, an article of mine in which I explained the problems which Sawan Ram 
ereated I had said that since the Supreme Court had chosen cultural con- 
linuity in Sewan Ram and had said that the adoptee might even be a copar- 
cener, it followed that a great part, but not necessarily all, of the evils of ‘re- 
lation back’ were still with us. Decisions of the Supreme Court must be treated 
with respect. The Judges are not academic lawyers, still less arm-chair critics 
of law, aud they decide what they think will be for the advantage of the coun- 
iry, and they leave it to us to find out what was their meaning, motive, and 
understanding of the position, And, though I thought that most aspects of 


2. (1961) 64 Bom. L.R. 165 (8.C.), s.c. (HB. R. Khanna, C. J.) cites only Sitabai 
[1962] A. I. R. S.C. 59, [1961] 2 S. C, J. 582. v. Ramchandra [1970] A. I. R. 4 C. 848, 
Sec n. 20 below. which he purports to follow. Arumughu 

3. “Adoption, succession and tle prescot Udayar v. Valliammal [19690] A. I. R. d. 


slate of Ilindu law’, (1066) 68 Bom. L. R., 
J., pp. 42-45. 

4. [1067] A. I. R. S. C. 1761, s.c. [1968] 
2 An. W. R. 55 (S.C.), [1968] 2 M. L. J. 55 
(5. C.). This case is in effect followed (cor- 
rectly) in Duni Chand v. Paras Ram [1970] 
A. I. R. Del. 202, though the learned Judge 


72, which is in direct conflict with Saman 
Ram, must be expunged from our list of 
authorities, but the judgment contains a 
good deal of sound sense, 

5. “Adoption in the joint Hindu family: 
a recent Supreme Court decision and its 
limits”, (1068) 70 Bom. L. R. J., 51 ff. | 
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‘velation back’ were bad, I could see that by opting for cultural continuity 
the Supreme Court might well be modifying the ‘Hindu Code’ in a direction 
more palatable to the peasantry than would otherwise have been possible. Prac- 
titioners, of course, saw that Sawan Ram opened the door to more intricate 
and delightful litigation, with the excruciating subtleties long beloved by Hindu 
law and its ‘priesthood’. Mr. Dabke attacked my interpretation of Sawan 
Ram not once only but twice. He found himself bound to take the view that 
the Supreme Court were wrong. He does not say in so many words that a 
fuller bench must be convened to overrule it. But it is evident that if that is 
what is to happen he would be pleased. Now I do not agree with him. Let 
me be inconsistent by all means. But let us encourage the Supreme Court 
to make sense out of their own decisions, as I think we can. 


Things did not rest there. The ink on Mr. Dabke’s second article was hardly 
dry when the Supreme Court decided Sitabat v. Ramchandra.” I have dealt 
with these two Supreme Court eases very briefly at my Critique of Modern 
Hindu Law, §8. 179-185. Sstabai was even more astonishing than Sawan Kam. 
In the first place it confirmed a Bombay High Court case which was wrongly 
decided! That case? would have been correct had the adoption been made 
before the Act came into force, but as it happened afterwards the widow 
adopting mother could not possibly divest herself, since an estate had un- 
doubtedly vested in her, and we were told in Sawan Ram (correctly) that s. 12, 
prov. (c) must have its effect. Next, the learned Judges explain the law of 
the coparcenary for all the world as if the Act of 1987 had not been passed. 
Where were their Lordships, and what were they doing, in the year 1937? 
Surely that Act is long since part and parcel of the law of the coparcenary 
and cannot be ignored in any purporting history of the Hindu law up to and 
after the ‘Hindu Code’ with its further development (some of it retrograde) 
from the 1937 position. Next, their Lordships ignore Sawan Ram v. Kalawant? 
as if it had not been reported (three years previously), nor ever commented 
upon by jurists. How was it possible for them to do this? r 


When we look at the facts and the decision in Sitabai v. Ramchandra” we 
can see that the doctrine of relation back is fully confirmed. The expression 
obiter in Sawan Ram that an adoptee would bé a coparcener is now proved to 
be only too true. The adopted son became a coparcener with his uncle, and 
soon thereafter became sole surviving coparcener. He would then, obviously, 
have the rights of a coparcener and the question is at once raised about his 
rights to reopen partitions, with profits, and to question alienations by two or 
more surviving coparceners, or even to question alienations by the previous 
sole surviving copareener. There is also the unresolved problem as to whe- 
ther the rights of heirs under s. 6 of the Hindu Succession Act must be cn- 
tirely recalculated after the adoption. I suppose they must, for the ‘vesting’ 
is now revealed to be a provisional vesting, since the coparcenary was not ex- 
tinct so long as the widow could adopt. That ‘relation back’ is still alive is 
certain. And Mr. Dabke’s chances of getting the Supreme Court to form a 
fuller bench and take these two decisions and overrule them are slim, to say 
the least. 

Meanwhile Dr. Paras Diwan has been at work. In his usual exhaustive 
style, perhaps a little cumbersomely, he has shown that Sawan Ram created 
difficulties right across the board.!! He too thought that Sawam Ram should 

` be overruled, or at least its unnecessary obiter dicta disavowed. He has not 


6. In articles appearing at (1968) 70 Bom.. at [1966] Annual Survey of Indian Law (10689), 
L-R., J., 743-8 and (1969) 71 Bom. L, R., ` 862-8. 
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yet come out in print about Sttabai. I hope it has not done him a mischief. 
Poor Mr. B. N. Sampath, reading Sitabai, could not contain his grief. In a 
long and closely reasoned article? he shows how appalling this relation-back 
anomaly will be, since it is far from easy to interpret s. 12, prov. (c) in such 
a Bis ly to enable effects to take place such as the Supreme Court has actually 
allowed. 


At present I adhere to the solution I adopted in my Critique. The learned 
writers objected to Sawan Ram and Sitabait because they supposed that if re- 
lation back were to be admitted the residuum of old Hindu Jaw and the new 
‘secular’ type of adoption would, when mixed, produce numerous absurdities 
and anomalies. Their imaginations worked intensively to explore the ridi. 
culous situations which could arise. I explored some of them in my Critique. 
But the answer is simple enough. Where the Supreme Court say that an or- 
thodox, old-fashioned adoption will retain effects known before 1956, e.g. the 
adoptee’s relationship with the deceased adoptive father and his family, those 
effects remain. The secular, non-sacramental adoptions will have the shape 
cut out for them in the statute, and if they appear anomalous and introduce 
curiosities into Hindu law, that must be tolerated. We should not confuse 
the sacramental adoption with the many kinds of non-sacramental adoption, 
nor complain if the two do not make a harmonious and logical whole. Mean- 
while s. 12, prov. (c) will have its effect, if we confine divesting to property 
which did not vest absolutely and finally in a definite person. A legatee under 
a will is such a person, but a surviving coparcener is not. In my view the 
orthodox traditional adoption continues, alongside new varieties of adoption, 
all of which are secular. We must find out by experience what the effects of 
each will be. 


Now I come to my point. While we are alert to discover what are the 
effects of various kinds of adoption under the Act of 1956, we read a new 
contribution from the Supreme Court, Puntthavalla Ammal v. Ramalingam.” 
It reverses the decision in Ramalingam v. Punithavali Ammal! which was 
an example of Madras subtlety at its most subtle. I relied on the case, as a 
curiosity, in a previous article in this journal,> and it is only right I should 
note its disappearance from our list of authorities. The actual decision in 
Pumthavalli Ammal is simply this, that even before the Hindu Adoptions and 
Maintenance Act, but after the Hindu Succession Act, a widow’s adoption of a 
son could not divest her of her absolute estate, made absolute by s. 14(J/) 
of the Hindu Succession Act. We shall be prepared to accept this without 
alarm, and we note with satisfaction that the woman’s interest in an entire 
estate (she was heir under the pre-1937 law, not the taker of a portion of an 
undivided interest under the Act of 1956) could not be divested by an adoption, 
not because of s. 12, prov. (c), because that was not yet in force, but simply 
because an absolute estate could not be divested by an adoption if it had 
become absolute in the terms laid down in s. 14(/) of the Hindu Succession Act. 

So far so good. Now for the obtier dicta of Mr. Justice Hegde, who, it is 
as well to remember, came to the Supreme Court from the High Court of 
Mysore, where the law of adoption has developed slightly differently from that 
in Bombay. Obiter dicta in Supreme Court judgments are binding upon the 
High Courts and these dicta will bind the Bombay High Court, until the 
Supreme Court itself explains away Mr. Justice Hegde’s dicta, if it cares to 
do so. I wonder whether it will, What he said was as follows:'¢ 

“ ..In fact, under the Benaras School of Mitakshara rule where a male coparcener 
is not entitled to alienate even for value, his undivided interest in the coparcenary 
property without the consent of the other coparceners, the alienation effected by a 


12, “The doctrine of relation back: an 14. [1964] A. I. R. Mad. 820. 
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sole surviving male coparcener can be successfully challenged by a person adopted 
subsequent to the alienation. The fiction of relation back has been given full effect by 
Courts and consequences spelled out as if the fiction is a fact. The adopted son is 
deemed for all practical purposes, subject to some minor exceptions, to have been born 
ag an aurasa son on the date his adoptive father died.” 

He later says that the fiction mentioned earlier is abrogated to the extent that 
it conflicts with the rights conferred on a Hindu female under s. 14(/) of the 
Hindu Succession Act. And he approves Yamunabat v. Ram Maharaj". 


Now the fact of the matter is that in Mysore the adoptee was allowed to 
divest the alienee from a sole surviving coparcener (the ultimate in ‘relation 
back’), but Bombay twice repudiated this interpretation of Krishnamurthi’s 
case? with the utmost vigour. Those cases are now wrong, unless the obiter 
dicta of Hegde, J., are to be taken as per incuriam, How was it that the Bom- 
bay cases were not cited to him? Or are we to take it that they were, and he re- 
jected them? I wonder if we shall ever know. But Bombay practitioners 
must beware meanwhile. 


LEGAL DOCTRINE IN PASSING-OFF ACTIONS.* 


THE justification of the law protecting trade symbols like the trade marks 
ultimately lies in moral considerations of business integrity and fairplay. An 
outgrowth of human experience in the simple life of early days, it is constantly 
growing to meet the new challenges of modern times. Its objects are to protect 
the honest trader in the business which fairly belongs to him, to punish the dis- 
honest trader who is taking away that business by unfair means, and to protect 
the public from deception. 


The cause of action known to the English law and also to the Indian law as 
“passing-off” had an unsystematic development spread over almost three and a 
half centuries. It has a two-fold basis: (a) the injury caused to the public by the 
defendant pang off his goods as the goods of the plaintiff, and (b) the injury 
caused to the plaintiff by the diversion of his trade by the defendant. At common 
law, the purchaser of goods decieved by his vendor by a colourable imitation or 
out-right piracy of another’s trade symbol to which he is introduced or which is 
known to him by past experience has a cause of action in deceit against the 
vendor. The passing-off action seeks to prevent a trader from representing his 
goods as the goods of another and thereby injure the latter’s business. 


The passing-off action appears to have come into existence with the convic- 
tion on the part of the Judges that to represent one’s goods as the goods of 
another was a wrong which the Courts should recognise and remedy. 


Southern v. How! is perhaps the earliest reported case in England in which 
a part of the report is as follows (p. 144) : 


“An action upon the case was brought in thé Common Pleas by a clothier, that whereas he 
gained great reputation for his making of his cloth, by reason whereof he had great utterance 
to his great benefit and profit, and that he used to set his mark to his cloth, whereby it should 
be known to be his cloth: and another clothier perceiving it, used the same mark to his ill-made 
cloth on purpose to deceive him, and it was resolved that the action did well lie.” 

The same action is reported at page 147 of Cro. Jac. where it is stated that it 
was brought by the purchaser of the cloth from the defendant. If the 
former report is correct, and such appears to be the case from the reference to 


17%. (1959) 61 Bom. L. R. 1816, s.c. [1960] 828; Babgonda Ramgonda v. Anna (1966) 
A. I. R. Bom. 468. See 68 Bom. L. R., J., 43. 69 Bom. L. R. 528, s.c. [1968] A.I.R. Bom. 8. 
18. N. Paramanna v. S. Ningappa [1064] *By S. B. Shah, M.Sc. (London), Barrister- 
A. I. R. Mys. 217; see also Ramachandra v. at-Law, part-time Lecturer in Department 
v. Anasuyabat [1869] A. I. R. Mys. 64. of Law, University of Bombay, for Law of 
19. Seen. 2 above. Patents and Trade Marks. 
20. Mahadeo Gopal v. Rameshwar (1967) 1. (1618) Popham 148. 
70 Bom. L. R. 89, s. c. [1068] A. I, R. Bom. 


36 TIE BOMBAY LAW REPORTER. [VoL. LXXII. 


itin Blanchard v. IRU?, the action was obviously for the piracy of a trade 

mark and had substantially the appearancc of a modern passing-off action. In 
Singleton V. Bolton®, Lord Mansfield stated the law to be that “if the defendant 
had sold a medicine of his own, under the plaintiff’s name or mark, that would 
be a fraud for which an action would lie.” While in these and subsequent cases, 
it was recognised that the plaintiff had:a cause of action against the defendant 
who was alleged to have represented his goods as the plaintiff’s goods, the prin- 
ciple as to the foundation of the Court’s jurisdiction in such cases does not appear 
to have been discussed. Fraud on the part of the defendant appears to have 
been sufficient for the Court to assume jurisdiction to grant relie{ to the plain- 
tiff complaining of the passing-off by the defendant of his goods as the plain- 
tiff’s goods. 

In. Croft v. Day* Lord Langdale stated (p. 88) : 


“It has been very correctly said that the principle, in these cases, is this : that no man 
has a right to sell his own goods as the goods of another. You may express the same principle 
in a different form, and say that no man has a right to dress himself in colours, or adopt and 
bear symbols, to which he has no peculiar or exclusive right and thereby personate another 
person, for the purpose of inducing the public to suppose, either that he is that other person, 
or that he is connected with and selling the manufacture of such other person, while he is really 
selling his own. It is perfectly manifest, that to do these things is to commit a fraud, anda 
very gross fraud, I stated, upon a former occasion, that, in my opinion, the right which any 
person may have to the protection of this Court, does not depend upon any exclusive right which 
he may be supposed to have to a particular name, or to a particular form of words. His right 
is to be protected against fraud,...” 


A disguise is not usually assumed for an honest object. It is a mark more 
characteristic of deception and fraud. 

Upto the time of Lord Westbury, fraudulent representation by the defendant 
by the use of a trade mark or a trade name gave the plaintiff a cause of action. 
Lord Westbury, to whom the law of trade marks owes much, rested the Court’s 
jurisdiction to protect trade marks on the basis of a right in the nature of pro- 
perty in a trade mark. In Leathercloth Co. v. American Leathercloth Co.” he stated 
the principle as follows (pp. 141-142) : 


“Imposition on the public, occasioned by one man selling his goods as the goods of another, 
cannot be the ground of private action or suit. ... It is indeed true that, unless the mark used 
by the Defendant be applied by him to the same kind of goods as the goods of the Plaintiff, 
and be in itself such, that it might be, and is, mistaken in the market for the trade-mark of the 
Plaintiff, the Court will not interfere, because there is no invasion of the Plaintiff’s right; ... 
imposition on the public, becomes the test of property in the trade-mark having been invaded 
and injured, and not the ground on which the Court rests its jurisdiction. ... The true principle 
therefore would scem to be, that the jurisdiction of the Court in the protection given to trade- 
marks rests upon property,...”’ 


Lord Westbury was however careful enough not to say that the trade mark was 
property by itself but he did hold that it had certain attributes of property e.g. 
exclusive right of enjoyment, assignability etc. The acceptance of a proprietory 
right in a trade mark extended the scope of equitable relief in aid of its 
protection. The Court could enjoin the defendant against even the mnocent 
misrepresentation by him by the use of the plaintiff’s trade mark or trade name 
or get-up or a colourable imitation of any of them. It also made possible a quta 
timet action for passing-off by not requiring the plaintiff to prove actual passing- 
off of the defendant’s goods for the plaintiff’s as a condition precedent to relief 
in Equity, the proof of likelihood of injury being regarded as quite sufficient. 

The cnactment of the Trade Marks Registration Act, 1875 (88 & 89 Vict. c. 91) 
establishing a Register of Trade Marks created a special form of property in a 
registered trade mark. It specifically provided in 8. 2 that “registration of a 
trade mark shall be deemed to be equivalent to public use of such mark.” It 


2. (1742) 2 ALK. 484. 4, cea 7 Beav. 84, 
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. made a registered trade mark assignable subject to the provisions of s. 2, 
A trade mark distinctive of the goods of its proprietor and not deccptive or decep- 
tively similar to a registered trade mark for the same or same description of 
goods could be registered under the Act. By s. 1 of that Act no person was 
entitled after July 1, 1876 to institute any proceeding to prevent the infringe- 
ment of any trade mark as defined by the Act until and unless such trade mark 
was registered in pursuance of the Act. After the passing of the Act, it became 
impossible to base a passing-off action on the invasion of the plaintiff’s proprie- 
tory right in his trade mark. The Act and its successor, the Patents, Designs 
and Trade Marks Act, 1888 (46 & 47 Vict. c. 57) made no provision for the 
protection of unregistered trade marks. This omission was remedied by s. 45 
of the Trade Marks Act, 1905 (5 Edw. VII c.15) which provided: ‘Nothing 
in this Act contained shall be deemed to affect rights of action against any person 
for passing off goods as those of another person or the remedies in respect thereof.” 


The legal doctrine in a passing-off action came to be fully examined by the 
louse of Lords in 4. G. Spalding & Bros. v. A. W. Gamage Ld®. Thc leading 
judgment of Lord Parker, in which the other members of the House concurred, 
is perhaps the best exposition of the principles on which a passing-off action is 
founded. ‘The relevant parts of Lord Parker’s speech are as follows (p. 288) : 


“My Lords, Lhe action in which the Appeal arises is what is known as a passing-off action, 
and having regard to the arguments which have been addressed to your Lordships, I think it 
well to say a few words as to the principle on which such actions are founded. This principle 
is slated by Lord Justice Turner in Burgess v. Burgess’, and by Lord Halsbury in Reddaway v. 
Banham’, in the proposition that nobody has any right to represent his goods as the goods of 
somebody elsc, It is also sometimes stated in the proposition that nobody has the right to 
pass off his goods as the goods of somebody else. I prefer the former statement, for whatever 
doubts may be suggested in the earlier authorities, it has long been setlled that actual passing- 
off of a defendant’s goods for the plaintiff’s need not be proved as a condition precedent to relief 
in Equity either by way of an injunction or of an inquiry as to profits or damages (Edelsien v. 
Edelsien and ‘Iron-Ox Remedy Company Ld. v. Co-operative Wholesale Society Ld.'*). Nor need 
the representation be fraudwently made. It is enough that it has in fact becn made, whether 
fraudulently or otherwise, and that damages may probably ensue, though the complete innocence 
of the party making it may be a reason for limiting the account of profits to Lhe period subse- 
quent to the date at which he becomes aware of the truc facts. The representation is in fact 
treated as the invasion of a right giving rise at any rate to nominal damages, the inquiry being 
granted at the plaintiff’s risk if hc might probably have suffered more than nominal damages. 


The view taken by the Common Law Courts was somewhat different. The plaintifi’s 
remedy was said to have been in the nature of an action for deceit, but it only resembled the 
action for deceit in the fact thal the misrepresentation relied on must lave been fraudulently 
made. In all other respects it differcd from an action for deceit. For cxample, the plaintiff 
was not the party deceived, and even if it were necessary to prove that some one had been 
deceived, nominal damage could be obtained though no actual damage was proved. Thus in 
Blofeld v. Payne™, the defendants had sold their own hones in the plaintiff’s wrappers as and for 
the plaintiffs, but there was no evidence that any purchasers had been actually deceived. 
Further, though special damage was alleged in the declaration, no actual damage was proved. 
On motion for a non-suit it was held in the King’s Bench that the plaintiff. was entitled to 
nominal damages, The action was, in fact, treated as one founded on the invasion of a right. 

... My Lords, the basis of passing-off action being a false representation by the defendant, 
iL must be proved in each case as a fact that the false representation was made. It may, of 
course, have been made in express words, but cases of express misrepresentation of this sort 
ure rarc. The more common case is, where the representation is implicd in the use or imita- 
tion of a mark, trade name, or get-up with which the goods of another are associated in the 
minds of the public, or of a particular class of the public. In such cases the point to be decided 
is whether, having regard to all the circumstances of the case, the use by the defendant in 

6. (1915) 82 R. P. C. 273. 9. (1863) I De. G. J. & 5. 185. 
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connection with the goods of the mark, name, or get-up in question impliedly represents such 
goods to be the goods of the plaintiff, or the goods of the plaintiff of a particular class or 
quality, or, as it is sometimes put, whether the defendant’s use of such mark, name, or get-up is 
calculated to deceive. It would, however, be impossible to enumerate or classify all the 
possible ways in which a man may make the false representation relied on. 


There appears to be considerable diversity of opinion as to the nature of the right, the 
invasion of which is the subject of what are known as passing-off actions. The more general 
opinion appears to be that the right is a right of property. This view naturally demands an 
answer to the question—property in what? Some authorities say property in the mark, name, 
or get-up improperly used by the defendant. Others say, property in the business or goodwill 
likely to be injured by the misrepresentation. Lord Herschell in Reddaway v. Banham ex- 
pressly dissents from the former view; and if the right invaded is a right of property at all, 
there arc, I think, strong reasons for preferring the latter view. In the first place, cases of 
misrepresentation by the use of a mark, name, or get-up do not exhaust all possible cases of 
misrepresentation. If A says falsely, ‘These goods I am selling are B’s goods,’ there is no mark, 
name or get-up infringed unless it be B’s name, and if he falsely says, ‘These are B’s goods of a 
particular quality’, where the goods are in fact B’s goods, there is no name that is infringed at 
all. Further, it is extremely difficult to see how a man can be said to have property in des- 
criptive words, such as ‘Camel Hair’ in the case of Reddaway v. Banham where every trader is 
entitled to use the words, provided only he uses them in such a way as not to be calculated to 
deceive. Iven in the case of what are sometimes referred to as Common Law Trade Marks 
the property, if any, of the so-called owner is in its nature transitory, and only exists so long as 
the mark is distinctive of his goods in the eyes of the public or a class of the public. Indeed, 
the necessity of proving this distinctiveness in each case as a step in the proof of the false 
representation relied on was one of the evils sought to be remedied by the Trade Marks Act 
1875, which conferred a real right of property on the owner of a registered mark.” 


The principle that no man has a right to represent his goods as the goods of 
another is as true to-day as it was when enunciated by Turner L.J. in Burgess 
v. Burgess. But the action of passing-off is not confined to the piracy of trade 
marks, trade names and get-up. The title of a book or a periodical is protected 
by an action analogous to a passing-off action, if not the passing-off action itself. 
The basis of the action is a misrepresentation injurious to the plaintiff resulting 
in an unfair competition. The American Courts rest their jurisdiction in such 
cases on a comprehensive principle of unfair competition. The English law 
ought not to look with any distaste upon “unfair competition” as a cause of action 
if the occasion did arise. In Mogul Steamship Company v. McGregor, Gow, & Co.¥ 
Fry L. J. stated the law as follows (p. 626) : 

“Competition exists when two or more persons seek to possess or to enjoy the same thing: 
it follows that the suceess of one must be the failure of another, and no principle of law enables 
us to interfere with or moderate thai success or that failure so long as it is due to mere com- 
pelition. I say mere competition, for I do not doubt that it is unlawful and actionable for one 
man to interfere with another’s trade by fraud or misrepresentation, ...”’. | 


Although these observations were made in a context other than trade marks, 
they appear to be equally appropriate in the context of piracy or colourable 
imitation of trade marks, trade names and get-up. In a passing-off action, the 
plaintiff complains in essence that the defendant is interfering with or is likely 
to interfere with his trade by misrepresenting his goods as the plaintiff’s goods. 
The real cause of action in a passing-off action appears to be the interference or 
likely interference with the plaintiff’s trade by the defendant, the misrepresen- 
tation relied upon being merely the means of accomplishing the result. The 
expression “unfair competition” ought not to trouble an English lawyer as an 
intruder in his jurisprudence. The expression “fair competition” was used by 
Lord Eldon in his judgment in Hogg v. Kirby!® which to all intents and purposes 
was a passing-olf action. In the course of his judgment, Lord Eldon stated :— 
“if there be a fair competition by another original work, really new, be the loss 
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what it may, there is no damage or injury.” The case was decided on the basis 
of misrepresentation by the defendant. 

The passing-off action, though adequate when it came into vogue, is not 
sufficient to protect a.person against unfair competition in modern times, the 
opportunities for committing fraud having seriously increased. In J. Bollinger 
v. The Costa Brava Wine Company Limited14, Danckwerts J. had to deal with an 
extraordinary situation. In that case, the plaintiffs who were Champagne 
Houses of France established (1) that only the wine produced in the Champagne 
District of France by the Champagne Houses was known as ‘“‘Champagne’’; 
(2) that as such the wine had acquired a high reputation; (8) that the use of the 
term ‘Spanish Champagne” would deceive by causing persons to believe that 
the wine so described was Champagne, and injunction to restrain passing-off was 
granted. The case had come before the same Judge on a preliminary issue 
whether an action for passing-off would lie at the suit of persons alleging that 
the defendant was causing them injury by the use of the name of a locality when 
such name formed part of the goodwill of the plaintiffs, even though they had 
no exclusive right to such name. Danckwerts J. held in Bollinger, J. v. Costa 
Brava Wine Coy., Ld. that assuming the plaintiffs established that the use of 
the term “Spanish Champagne” would deceive by causing persons to believe that 
“Spanish Champagne” meant wine produced from vines grown in the Champagne 
District of France, an action for passing-off would lie. The learned Judge ob- 
served as follows (p. 25) : 


“The well-established action for ‘passing-off’ involves the use of a name or get-up which is 
calculated to cause confusion with the goods of a particular rival trader, and I think it would 
be fair to say that the law in this respect has been concerned with unfair competition between 
traders rather than with the deception of the public which may be caused by the Defendant’s 
conduct, for the right of action known as a ‘passing-off action’ is not an action brought by the 
member of the public who is deceived but by the trader whose trade is likely to suffer from the 
deception practised on the public but who is not himself deceived at all.” 

This case shows that in future the passing-off action will have either to be 
broad-based or to make way for the cause of action analogous to “unfair com- 

tition” in America. There will be situations where the passing-off action 
would be totally inadequate to remedy serious wrongs. For example, a person 
selling his product, representing it to be made under a specified patent of another, 
when in fact it is not so made, commits no infringement of the patent and does 
not commit an act of passing-off, particularly if the patent has not been ex- 
ploited, but nonetheless he does make a misrepresentation injurious to the 
patentee. There is to-day a greater necessity than ever before for the recon- 
sideration of the legal doctrine in the passing-off action. The doctrine will have 
to cover topics like trade marks, trade names, styles, get-up, merchandise marks, 
patents, industrial designs, copyright and confidential mformation where mis- 
representation is often met with. Many of these topics are each dealt with under 
a statute of its own but the statute does not exhaust all possible cases of injury 
to the person acquiring rights under the etatute. 


NOTES ON RECENT SUPREME COURT DECISIONS.* 


t NOTE 31] 

Contempt of Court—Criticiem of Court when actionable. 

The supremacy of a legislature under a written Constitution is only within what is in its 
power but what is within its power and what is not, when any specific act is challenged, it is for 
the Courts to say. While fair and temperate criticism of the Supreme Court or any other Court 
even if strong, may not be actionable, attributing improper motives, or tending to bring Judges 
or Courts into hatred and contempt or obstructing directly or indirectly with the functioning of 
Courts is serious contempt of which notice must and will be taken. Respect is expected not 
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only from those Lo whom the judgment of the Court is acceptable but also from those to whom 
it is repugnant. Those who err in their criticism by indulging in vilification of the institution 
of Courts, administration of justice and the instruments through which the administration acts, 
will act at their own peril. 
(Rustom Cawasjee v. Union of India. Civil Miscellaneous Petition No. 1195 
of 1969, decided on May 5, 1970). 
[ NOTE 32] 


Indian Evidence Act (I of 1872), Secs. 133, 114, Illustration (b)—Naiure of corroboration 
of approver’s evidence. l 
The nature of corroboration in the case of an accomplice is that it is confirmatory evidence 
and it may consist of the evidence of second witness or of circumstances like the conduct of the 
person against whom it is required. Corroboration must connect or tend to connect the accused 
with the crime. When it is said that the corroborative evidence must implicate the accused in 
material particulars it means that it is not enough that a piece of evidence tends to confirm the 
truth of a part of the testimony to be corroborated. That evidence must confirm that part of 
the testimony which suggests that the crime was committed by the accused. If a witness says 
that the accused and he stole the sheep and he put the skins in a certain place, the discovery of the 
skins in that place would not corroborate the evidence of the witness as against the accused. But 
if the skins were found in the accused’s house, this would corroborate because it would tend to 
confirm the statement that the accused had some hand in the theft. 
(Sheshanna Bhumanna Yadav v. The State of Maharashtra. Criminal Ap- 
peal No. 225 of 1969, from Bombay, decided on May 8, 1970). 
[NOTE 33] 
Indian Evidence Act (I of 1872), Secs. 146 (1), 153 Eæception 2, 155 (8)—Tape recorded 
conversation, admissibility of. O ' 
A previous statement, made by a person and recorded on tape, can be used not only to cor- 
roborate the evidence given by the witness in Court but also to contradict the evidence given 
before the Court, as well as to test the veracity of the witness and also to impeach his impartiality. 
Apart from being used for corroboration, the evidence is admissible under s. 146 (1), Exception 
2 to s. 158 and s. 155 (3) of the Indian Evidence Act, 1872. 
(N. Sri Rama Reddy v. V. V. Gsrs. Election Petitions Nos. 4 and 5 of 1969, 
decided on April 27, 1970). 
[NOTE 34] ' 
Quasi-judicial authority—Reasons to b: given by such authority in dismissing statutory appeals. 
The practice of the executive authority dismissing statutory appeals against orders which 
prima facie seriously prejudice the rights of the aggrieved party without giving reasons is a 
negation of the rule of law. , 
Opportunity to a party interested in the dispute to present his case on questions of law 
as well as fact, ascertainment of facts from materials before the Tribunal after disclosing the 
materials to the party against whom it is intended to use them, and adjudication by a 
reasoned judgment upon a finding of the facts in controversy and application of the law to the 
facts found, are attributes of even a quasi-judicial determination. It must appear not merely 
that the authority entrusted with quasi-judicial authority has reached a conclusion on the pro- 
blem before him: it must appear that he has reached a conclusion which is according to law and 
just, and for ensuring that end he must record the ultimate mental process leading from the 
dispute to its solution. Satisfactory decision cf a disputed claim may be reached only if it be 
supported by the most cogent reasons that appeal to the authority. Recording of reasons in 
support of a decision on a disputed claim by a quasi-judicial authority ensures that the decision 
is reached according to law and is not the result of caprice, whim or fancy or reached on grounds 
of policy or expediency. A party to the dispute is ordinarily entitled to know the grounds on 
which the authority has rejected his claim. If the order is subjecct to appeal, the necesssity 
to record reasons is greater, for without recorded reasons the appellate authority has no material 
on which it may determine whether the facts were properly ascertained, the relevant law was 
correctly applied and the decision was just. 
(M/s. Mahabir Prasad Santosh Kumar v. The State of U.P. Civil Appeal 
No. 457 of 1970, from Allahabad, decided on April 2, 1970). 
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SECTION 22 OF THE HINDU SUCCESSION ACT: A PLEA FOR ITS 
AMENDMENT.* 


SECTION 22 of the Hindu Succession Act is introduced on the statute book 
with a view to confer upon class I heirs of a propositus certain special right to ac- 
quire property in preference to the world at large. The effect of the section has 
been very well summed up in Mulla’s Hindu Law (18th edn., p. 858) as follows : 


(1) Incase any heir specified in Class I of the Schedule desires to dispose of his interest 
in the property (immovable property or interest in a business) inherited by him simultaneously 
with any other heir or heirs of an intestate under the provisions of the Act the latter have a pre- 
ferential right to acquire that interest by purchase. 

(2) If the parties are unable to agree as to the quantum of consideration payable by the 
heir or heirs who intend to exercise the right conferred by sub-section (1) the price will be deter- 
mined by the court in an application made for the purpose. The intending purchaser is not, 
however, bound to pay the price fixed by the court. If he does not choose to pay the same he 
will only be liable to pay costs of the application. 

(8) In case of two or more heirs seeking to exercise the right conferred by sub-section (1) 

that heir who offers the highest consideration must be preferred and allowed to acquire the 
interest.” 
It hardly needs mention that the section is intended to be an antidote to 
the inconvenient effects which may result from transfer to an outsider by a co- 
heir of his or her interest in the property simultaneously inherited along with other 
co-heirs. But it is feared that due to loose drafting the section is likely to pose 
a number of problems for the jurists and lawyers, so much so that the inconve- 
nient effects flowing from the wording of the section would be equally bad, if not 
worse, had there been no such section. 


The wording of s. 22 of the Hindu Succession Act has attracted considerable 
criticism from various commentators. The commentator of Mulla’s Hindu Law 
(18th ed.) observed (p. 857) : 


“The section requires more explicit and stringent language. It does not say how and when 
the right of preference is to be exercised. It is loosely worded and the expression ‘transfer’ it- 
self is likely to create some difficulty...Moreover there is the danger of subtle devices being 
resorted to for defeating the object underlying the section.” 


Raghavachariar observed in his commentary on Hindu Law that the section con- 

tains a number of anomalies and the right that is conferred by Parliament on the 

heirs in Class I of the schedule is likely to be affected by the dog-in-the-manger 

policy and a co-heir who is not amicably disposed towards another heir would 
ssibly find it convenient to thwart the enjoyment of the land by him. In 
nesh Chandra v. Rukmani, it was observed (p. 68) : 


“There is little scope to doubt the contention raised at the Bar that the provisions 
contained in Section 22 of the Act are indeed not very happy and the purpose of the legislation 
is likely to be frustrated on that account,” 


When the section is so loosely drafted the task of defining the right conferred by 
it is certainly not very easy. In the above-mentioned case their Lordships of 


*By M. 8. Vaidya, M.A., LL.M., Extra Judge, Latur. 
Assistant Judge and Additional Sessions 1 [1971] A.LR. Ori. 65. 
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` the Orissa High Court have rightly emphasised on the need of suitable amend- 
ments to the section. 

Section 22 itself does not describe the right conferred by it as a right of ‘pre- 
emption’. The word ‘pre-emption’ is conspicuously absent in it. However, in 
cl. 24 of the Joint Committee Report it was stated as follows : 


“The Joint Committee have come to the conclusion that it would be Just and proper to pro- 
vide that in case any heir desires to transfer his or her interest in the property inherited under 
the provisions of this Act, the right of pre-emption should be given to the others.” 


Relying probably on this description of the right the learned commentator of 
Mulla’s Hindu Law described the right conferred by s. 22 as the right of pre-emption 
in the.18th edn. though in the commentary it is stated that the right is analogous 
to the right of pre-emption. The marginal note to the section describes the right 
as ‘Preferential right to acquire property’. It was observed in Ganesh Chandra’s 
case referred to above (at p. 67) that s. 22 did not refer to pre-emptory right, but 
referred to the right as ‘Preferential right’. On the face of it, the right conferred 
by s. 22 is distinguishable from the traditional notions of the pre-emption right. 
In the first place, the right conferred by the section extends not only to the im- 
moveable property, as in the case of the traditional right of pre-emption, but also 
to the business. Secondly, the conventional pre-emption right accrues and can 
be enforced only after the sale of the property in question whereas the right con- 
ferred by s. 22 accrues as soon as one co-heir ‘proposes to transfer his or her inter- 
est. As I would point out below, this has considerable bearing on the question 
as to how the right could be cnforced and when, and which Article of the Limi- 
tation Act would be applicable to a suit brought to enforce the right. Again, 
the conventional right of pre-emption, except probably in case of shaft-i-sharik 
under the Mahomedan law, pertains to the specific immoveable property sold by 
a person. Section 22 of the Hindu Succession Act, however, speaks of ‘interest 
in the prono y or business’. It is silent as to whether the right subsists after 
the co-heirs divide the property among themselves and hold properties separate- 
ly after defining their interests or whether it exists only so long as they hold the 
property without defining their shares or after defining the shares but while con- 
tinuing to enjoy the property or business jointly as tenants-in-common as laid 
down is s. 19 (b) of the Hindu Succession Act. 

There is no doubt that the object of the provision contained in s. 22 of the Hindu 
Succession Act is to maintain the integrity of the property of the propositus 
when it falls in the hands of his heirs. In para. 11 of the A.I.R. report of Ganesh 
Chandra’s case referred to above it is pointed out that the history of the statute 
and the reason which Jed to the incorporation of the provisions in s. 22 and the 
mischief which it intended to suppress and the remedy it sought to provide for 
clearly go to show that what was contemplated was that strangers must be kept 
out and the integrity of the property should be maintained. A number of un- 
happy instances can be quoted from the reported rulings to show how the co-heirs 
who were not amicable could defeat the rights of each other or create obstructions 
to the enjoyment of the rights to the property of the other co-heirs by introduc- 
ing strangers on the property-in one way or other. Various types of litiga- 
tions could be started to achieve such desired mischievous result. In order to 
avoid all this and to maintain the integrity of the property this section has been 
introduced. 

The right conferred by the section is obviously a personal right and it would 
not run with the property. It is sufficiently clear that though the object of the 
section is to maintain the integrity of the property the right conferred by it is not 
a right in rem. It is a right purely personal to the co-heir on whom the property 
devolves along with others. This personal nature of the right has its far-reach- 
ing legal consequences and the time and exigencies will show how this would af- - 
fect the rights of a number of persons. To illustrate briefly the point, it may 
be pointed out that the creditor of one of the co-heirs or the Official Assignee 
appointed in insolvency proceeding against one of such co-heirs in whom the 
property has vested on account of legal provisions, would not be able to exercise 
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the right of preferential purchase as against the other co-heirs. Possibly even 
the personal heirs of oné of the co-heirs may not be able to enforce the right against 
the co-heirs who inherited the property along with the deceased propositus. The 
rights of a creditor of a person, at dies pending the sale proceedings of the pro- 
perty leaving some heirs behind him, vis-a-vis such heirs are also likely to pre- 
sent formidable difficulties in the light of the provisions of s. 22 of the Hindu Suc- 
cession Act. Thus, the fact that the right created by s. 22 of the Hindu Succes- 
sion Act is a personal right is a matter of great legal importance. 


One thing which is evident from this purely personal nature of the right in ques- 
tion is that the law does not intend to maintain the integrity of the property of 
the propositus at any cost, though maintenance of the integrity of the property 
is one of the objects of the conferment of the right under s. 22 of the Hindu Suc- 
cession Act. The person in whom the right is created by virtue of s. 22 enjoys 
the statutory right only so long as he continues to hold the property in a certain 
capacity, namely, that of a co-heir, in which he gets the right. Toputitin other 
words, he would continue to hold the statutory right conferred by s. 22 only so 
long as he continues to hold the inherited property in his capacity of a co-heir. 


Once he ceases to hold that capacity the right would not possibly be available 
to him. 


One need not be astonished at the proposition which I have set out in the last 
preceding paragraph. It is necessary to note in this connection that under 
s. 19 (b) of the Hindu Succession Act it is provided that where two or more heirs 
succeed together to the property of an intestate they shall take the property as 
tenants-in-common and not as joint tenants. It is only natural and fair to sup- 
pose, therefore, that the right conferred by s. 22 of the Act on one of the tenants- 
in-common would continue only so long as the property continues to be their 
holding in common and the integrity of coasted is maintained. When the 
tenants-in-common themselves agree to break the integrity of the property and 
the tenancy held by them and if they proceed to define with exactitude the shares 
of each of the tenants-in-common, there is hardly any reason for which the statute 
should confer upon them some right, in preference to the world at large, to acquire 
the interest of the other person who inherited the said property jointly. 


Hindu law never knew so far any right of pre-emption. In Audh Behari v. 
Gajadhar®, it was observed by Mukherjea J. (p. 420): 


“The Privy Council has said in more cases than one, Vide—Jadu Lal Sahu v. Janki Koer, 
Kumar Digambar v. Ahmad Sayeed Khant. that the law of pre-emption was introduced in this 
country by Muhammadans. There is no indication of any such conception in the Hindu law 
and the subject has not been noticed or discussed either in the writings of the Smriti writers or 
in those of later commentators. Sir William Macnaghten in his Principles and Precedents of 
`” Mahomedan Law, Vide page 14 has referred toa passage in the ‘Mahanirvana Tantra’ which, ac- 
cording to the learned author, implies that pre-emption was recognised as a legal provision ac- 
cording to the notions of the Hindus. But the treatise itself is one of mythology, not on law 
and is admittedly a recent production. No value can'be attached to a stray passage of this cha- 
racter the authenticity of which is not beyond doubt.” 


The right of the type which is sought to be introduced by s. 22 of the Hindu Suc- 
cession Act is an inroad on the traditional concepts of Hindu law. The right 
conferred by s. 22 is described as a ‘preferential right to purchase’ and not as a 
right of pre-emption. - Little difference is made in common parlance by the lan- 
guage which is used to describe the right itself. But many times, in legal par- 
lance that makes some difference. The substance of the right conferred by s. 22 
is obviously analogous to the right of pre-emption but, as already pointed out, 
it is considerably different from the traditional concept of the right of pre-emp- 
tion. But even then it is a right which was yet unknown to Hindu law. When 
such a new right is being introduced in the notions of Hindu law, the established 
principles of the interpretation of the statutes require that the right should be 


[1954] A.I.R.S.C. 417. 4 [1914] A.LR. P.C. 11, at p. 14, 8.0. 17 
3 (1912) L.R. 39 L.A. 101, at p. 106. Bom. L.R. 898. 
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construed very strictly and in accordance with the terms used in the statute and 
in consonance with the spirit of the statute. Therefore, the wording of s. 22 will 
have to be assigned a meaning which would naturally flow from its context in 
the statute and from the spirit of the section itself. I have pointed out above 
how the section is intended to meet the mischiefs resulting from the alienations 
of the interests of the co-heirs by some of them. I have pointed out above how 
the object of the section is to maintain the integrity of the property of the pro- 
positus, when it is in the hands of his heirs as tenants-in-common. Therefore, 
though the wording of s. 22 of the Hindu Succession Act is silent as to how long 
the right conferred by it continues to subsist, by necessary implication it means 
that the right would continue to exist only so long as the co-heirs maintain the 
integrity of the property by continuing to hold the property as tenants-in-common. 
If the object of the right conferred by s. 22, namely, to maintain the integrity 
of the property, itself is defeated by the co-heirs by breaking the tenancy-in- 
common and by enjoying the property separately to the extent of every body’s 
share, it could hardly be said that the right created by the section would be avail- 
able to them. If they break the tenancy-in-common by dividing the property 
mutually there is hardly any reason why the statute should confer upon them a 
preferential right to purchase as against the world at large, because in such a con- 
tingency the very foundation upon which the right stands disappears. A co- 
heir, who on division of the inherited property ascertains his own share definitely, 
holds the share of the property as his separate property and not as a co-heir hold- 
ing the property as a tenant-in-common, his ‘interest in the property’ gets defined, 
and thereafter the property which comes to him becomes his exclusive property. 
He ceases to hold the capacity of the co-heir holding the property as a tenant-in- 
common and assumes the capacity of an independent holder of the property. As 
the right in question conferred by s. 22 of the Hindu Succession Act is a personal 
right, which one holds by virtue of a particular capacity and the character of inter- 
est that he holds, that right would not survive if the character of the holding is 
changed from a tenancy-in-common into an independent property held in sever- 
alty, and, if the capacity of the se is changed from a co-heir-tenant-in-com- 
mon to an independent holder of the property. If such an interpretation is put 
on the wording of s. 22 that would be consistent with the object of the section as 
wel) as in the context of the other provisions of the Act. This interpretation 
would answer an important problem arising due to the loose drafting of the sec- 
tion, namely, how long the right conferred by s. 22 would subsist and whether 
the same could be enforced if the co-heirs divide the inherited property or busi- 
ness among themselves. 


If, however, an interpretation contrary to the one stated above is put upon 
the section and if it is held that the right of preferential purchase exists even after 
the breaking up of the tenancy-in-common and holding separately the interest 
in the property by each of the co-heirs, curious results would follow. In the first 
place, that would be creating a permanent right of pre-emption in favour of 
a person only because he happened to inherit the property at some point of time 
along with others. There is no reason to suppose that the entire pro sO 
inherited by the co-heirs would besituate coherently or that the heirs sould ivide the 
property of the propositus in such a way that one share would be.in vicinity of 
the other. For instance, a propositus may own two houses of equal value at 
two different villages, and, if his two heirs agree to take one house each on divi- 
sion, the interpretation of s. 22 contrary to the one which I have put upon it 
would mean that if one of these heirs intends to sell the house of his share the 
other heir would be entitled to purchase it in preference to the world at large. In 
such a case there is no joint enjoyment of the property, and no other common 
tie between the two properties and the two holders thereof except the fact of com- 
mon inheritance which devolved on some previous occasion, which also may not 
be very near to the time of sale. In such a case there is hardly any justification, 
on principle or otherwise, for the existence of the preferential right. This is not 
the only problem. Section 22 refers to the inherited business as well. Therefore, 
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if after separation among the co-heirs the business is divided into two, and if such 
contrary interpretation is put upon s. 22, that would mean giving a right of pre- 
ferential purchase as to the separate business of one of the co-heirs for the whole 
life-time of both of the co-heirs. Such a view would mean an undue restraint 
on the contracting capacity of the parties. An interpretation of s. 22 in the man- 
ner contrary to what I have indicated above would mean the recognition of a right 
of pre-emption Jn favour of a Hindu only on the basis of a bond of common heir- 
ship, that is, to the extent to which the right was not probably known even to the 
Mahomedan law. Such a right would be contrary to the established tenets of 
Hindu law. 

There is, however, no room to suppose that the use of the phrase “interest in 
the property or business” in s. 22 in the context of the moiety inherited by the 
co-heir as against the use of the word “property” has any special significance 
so as to enable one to hold the view that the phrase “Interest in the property or 
business”? was intended to connote an undivided share in the property or busi- 
ness. In other words, the non-use of the word “property” or the use of the 
phrase “interest in the property or business” with reference to the moiety inheri- 
ted by the co-heirs cannot be regarded to mean that what the section intended 
to provide was that the right of preferential purchase could be exercised only so 
long as the shares of the co-beirs in the inherited property were undivided. It 
is not that in the Hindu Succession Act the word “property” is invariably used 
to connote independent property and the phrase “interest in the property” js 
used to connote undivided interest in a property. On the other hand, there is 
reason to yo tee that these terms are used freely in the Act as substitutes for 
each other. Tn s. 6 of the Hindu Succession Act itis provided that when a male 
Hindu dies after the commencement of the Act, having an interest in Mitakshara 
coparcenery property, his interest shall devolve by survivorship unless he is 
survived by Class I heirs. Explanation J to the section defines what is meant 
by the interest of the Hindu Mitakshara coparcener for the purposes of that sec- 
tion. It Jays down that the extent of such interest would be deemed to be his 
share in the property if partitions were to be effected immediately before his death. 
This definition is, in the first place, only for the purposes of that section. Secondly, 
there is nothing in it to connote that the interest of the deceased coparcener cou 
not be regarded as his property. Actually, ss. 8,10 and 11, which speak about 
the devolution of the moiety of a Hindu male dying intestate have specifically 
used the word “property” rather than anything else. If the term “property” 
is not to mean undivided interest in the property, that would mean that ss. 8, 10 
and 11 would not be applicable where the propositus holds an undivided interest 
in the joint family property. It cannot be said that in view of the fiction of no- 
tional partition introduced by s. 6 the word “property’’, is used in ss. 8, 10 and 11, 
because, if that were to be the meaning of the word “‘property’’, that word is not 
used, in s. 21 (1) to describe the estate of the propositus. Sections 14, 15 and 16 
which pertain to the devolution of the property of a female contain the word 
“property”. But certainly that does not mean that those sections are applicable 
to the property which a female holds jones with others. The Explanation to 
s. 14 (1) of the Act is sufficiently wide to include in the term “property” the pro- 
perty held jointly by a female along with others. Section 19, which intends to 
deal with a case of two or more heirs succeeding to the property of another, also 
contains the word “property” as distinguished from the phrase “interest in the 
property”. On reading s. 22 (1) itself we find at the very opening of the section 
the use of the phrase “interest in the property” in connection with the holding 
of the intestate. It cannot mean that the section is applicable only when the 
intestate held a property jointly with others. The phrase is used there as a sy- 
nonym for the word ‘moiety’ or ‘property’. Same is the connotation of the term 
when it is used afterwords in the same sub-section with reference to the transfer 
of the interest by the co-heir. Ins. 28 of the Act, which is intended to deal with 
the same problem of the maintenance of the integrity of the estate of the propost- 
tus on its devolution upon more than one person, the word used is “property” 
without making a reference to the term “interest in the property”. The section 
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specifically speaks of shares of the heirs in the dwelling house. Thus, it is seen 

t the use of the phrase ‘interest in the property or business’ used in s. 22(1) 

of the Hindu Succession Act does not necessarily mean that that has reference to 
the joint holding or an undivided interest in the holding. 

It is not that the interpretation like the one which I have put upon the right 
conferred by s. 22 of the Hindu Succession Act i.e. one dependent upon the capa 
city of the person acquiring the property and the transformation of the character 
of the property to something else after definition of the interest on claiming the 
partition thereof has not been put so far upon the statutory provision by the Courts 
of law. In Satrughan v. Sabujpari,® the Supreme Court was called upon to ad- 
judicate upon the nature of the interest in the coparcenery property devolving 
on a Hindu widow under s. 8 (2) and 8 (3) of the Hindu Women’s Right 
to Property Act, 1987, as amended by Act 11 of 1988. It was pointed out that 
on the death of the coparcener there was no dissolution of the joint family copar- 
cenery so as to carve out a defined interest in favour of his widow in the copar- 
cenery ma But the interest acquired by the widow under s. 8 (2) of the 
Act was held to be a special type of interest created under the Act subject to the 
restrictions inherent in the widow’s estate. Their Lordships quoted with ap- 


proval the following observations of Subba Rao J. in Parappa v. Nagamma‘ 
(p. 579): 


“She could ask for partition & separate possession of her husband’s share. In case she asked 
for partition her husband’s interest should be worked out having regard to the circumstances 
obtaining in the family on the date of partition. If she divided herself from the other members 
of the family during her lifetime on her demise the succession would be traced to her husband 
on the basis the property was his separate property. If there was no severance, it would de- 
volve by survivorship to other members of the joint Hindu family.” 


This ruling makes it clear that the widow in whose favour the statute created an 
interest continues to hold the interest as the coparcenery property so long as she 
continued to be joint with the family, and, in such contingency her interest would 
be open to variations which are always possible in the joint Hindu family. But 
once she claims partition her share in the property gets defined and the considera- 
tions regarding the maintenance of the integrity of the family property could 
not be invoked so as to put clogs upon her right. In that case the inheritance 
would be determined in a separate manner. This ruling supports the line of 
reasoning adopted by me while interpreting as above s. 22 of the Hindu Succes- 
sion Act in two ways. In the first place, it shows that the maintenance of the 
integrity of the family property is not to be obtained at the cost of the personal 
rights created by statute in favour of a certain person. Secondly, the ruling 
shows that the rights held by a person when joint with others could differ as soon 
as the person separates from the others in the family or gets his or her share de- 
fined in the family property by making a bare demand of partition. 

It would not be out of place here to refer to the provisions of Mahomedan law 
in connection with the similar right of pre-emption. The Mahomedan law re- 
cognises a right of pre-emption in favour of a co-sbarer in the Pay aie 
(Shaft-i-sharik). In the Mahomedan law by Babu Ram Verma (8rd edn., 1959) 
it is pointed out on the basis of rulings in Dalganjan Singh v. Kalka Singh’ and 
Ghure v. Man Singh’, that the co-sharer has a right to pre-empt but where a 
perfect partition of Zamindari property is made the question whether or bow far 
the custom of pre-emption is still in force depends upon the proper construction of 
each case. But even then, it is pointed out, there is a strong presumption against 
such claim for pre-emption. Therefore, where a Mahal is divided into two or 
more Mahals under s.107 of the U.P. Land Revenue Act, the connection between 
the co-sharers is broken and the right of pre-emption is destroyed. Again, on the 
authority of Mathura Prasad v. Hardeo Bakhsh Singh® and Medni Proshad v. 
Suresh Chandra? it is observed that proprietors in separate portions after the parti- 


5 [1967] A.LR. S.C. 272. 8 (1895) I.L.R. 17 All. 226. 
6 [1054] A.ILR. Mad. 576, F.B. 9 (1920) LL.R. 42 All. 477, 
7 (1899) LL.R. 22 All 1, F.B, 10 [1943] A.I.R. Pat. 96, 
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tions of joint Tauat or Mahal are not co-sharers, even though there is some Shami- 

lat land and, therefore, they would not be entitled to the right of pre-emption. 
It is important to note that in the last mentioned Patna case the question was 
about the custom of pre-emption among Hindus of Bibar and it was held that the 
custom of pre-emption applied to Hindus. The reasoning adopted for negativ- 
ing the right of Shafi-i-sharik in that caseis analogous to my reasoning given above. 


Thus the result of all this discussion may be summed up by saying that the 
right which is conferred by s. 22 (1) of the Hindu Succession Act is a right intend- 
ed to maintain the integrity of the property of the propositus by investing the 
co-heirs with a purely personal! right to have preferential purchase of the immove- 
able property or the business inherited from the propositus, in case one or some 
of the co-heirs proposes or propose to sell his or their interest in the inherited pro- 
perty. ‘This right would continue to exist so long as the person who has the right 
and the person who is the subject of the right are alive and so long as the integrity 
of the property is maintained by maintaining a tenancy-in-common. Once this 
integrity 1s broken or once the capacity as the tenants-in-common is transformed 
into something else, the right would cease to exist and it cannot be enforced. 
Therefore, if the co-heirs effect partitions among themselves and break the 
tenancy-in-common they would not be entitled to claim preferential right as con- 
ferred by the section. 

Another problem which the loose drafting of the section poses is whether the 
right conferred by the section would be enforceable after a co-heir completes the 
sale of his interest in favour of some third person in preference to the other co-heir. 
In other words, whether it is possible to contend that the section would have appli- 
cation only so long as one of the co-heirs “proposes to transfer’ his or her inter- 
est in the property or the business eed and that it would have no application 
as soon as the sale or transfer otherwise is completed in favour of a third person. 
If the section is interpreted to mean that the right would not subsist after the 
transfer of the interest of a co-heir in favour of third party, that would leave full 
liberty to one co-heir to defeat the right of other co-heirs by secretly completing 
the transactions of sale of his interest in the inherited property or business in fa- 
vour of a third party. The question has been considered at length in Ganesh 
Chandra v. Rukmani, and it has been held that the transferor heir must notify his 
intention to transfer his interest to the other Class I co-heirs and that a transfer 
made without such notifying the intention would be vulnerable, even after it is 
completed, on proof by co-heirs who have the preferential right that the transfer 
was made without notice to them of the intention to transfer. With great respect 
for the learned Judge who decided the matter it is submitted that the view taken 
by him is reasonable and acceptable. I need not dwell much upon the reasoning 
adopted because the ruling speaks for itself. 


Section 22 (2) of the Hindu Succession Act speaks of the right of the co-heir 
who intends to purchase the interest of the other co-heir, who intends to sell his 
interest in the property, to have, in the absence of agreement as to price, the price 
of the interest determined at the hands of the Court. This poses another problem. 
Could it be contended that the determination of the price under sub-s. (2) is a 
condition precedent to the enforcement of the right conferred by sub-s. (1)? Ifa 
co-heir proposes to sell his interest and calls upon the other co-heirs to exercise 
the right conferred upon them then the question is simple, because, in that case 
if they do not agree as to the price, it would be open to the intending purchasers to 
move the Court to determine the price. But where one co-heir secretly sells his inte- 
rest to a third person, and, the other co-heir secks to enforce his right of preferential 
purchase Is it incumbent upon him to get the price determined first before seek- 
ing to enforce the right of preferential purchase by suit? I think, this query must 
be answered in the negative. Determination of price is only ancillary to the 
exercise of the right conferred by s. 22 (1), aud not vice versa. The right con- 
ferred by s. 22(Z)is, like any other substantive right, to be enforced by bringing a 
suit for that purpose. The useof the phrase ‘on application being made’ in sub-s.{2) 
does not mean that the right given by s. 22 (Z) is to be enforced only by making 


48 THE BOMBAY LAW REPORTER. [VoL. LXXNI. 


an application to the Court. In Ganesh Chandra’s case the Orissa High Court 
left the question open as to whether the matter could be entertained before it on 
revision or whether there should have been an appeal. In that case the matter 
was registered in the orginal Court as a miscellaneous proceeding. But it is ob- 
vious in view of s. 84 of the Specific Relief Act, 1968, that the right could be got 
declared in a suit. Section 22 of Hindu Succession Act does not contain any- 
thing which would prevent a plaintiff from moving the Court simultaneously 
in one suit for enforcement of the right under s. 22 (7) and to direct the sale at a 
price determined by the Court under s. 22(2). Section 22 (2) read by itself appears 
to be intended to meet the contingency where there is no dispute between the 
parties about the right of a particular person to purchase the property in question 
under s. 22 (7), but where there is no agreement regarding the price. In such a 
contingency the party may independently apply to the Court only for the deter- 
mination of the price of the interest in question. But sub-s. (2) read with sub- 
s. (Z) isintended to meet a contingency where the right of the plaintiff to purchase 
the property itself is in dispute, so also the quantum of price. Viewed in this 
perspective the two things can be done simultaneously. If a contrary view is 
taken a question will arise in many cases as to whether the application made under 
sub-s. (2) of s. 22 would save the limitation for a suit to be brought by the plain- 
tiff to enforce the right under sub-s.(J). Again, to hold that the application 
under sub-s. (2) is a condition precedent to the enforcement of the right by a suit 
would mean that the substantive right would be unenforceable unless the pro- 
cedural part of fixation of price is completed. Such a view would not be warrant- 
ed by the provisions of the section nor would it be consistent with the object of 
the section. 


Lastly, if the right conferred by s. 22 (1) of the Hindu Succession Act is to be 
enforced by bringing 8 suit the question which article of Limitation Act would 
govern the matter will have to be looked into. If the right conferred by the 
section is to be regarded as the right of pre-emption there is art. No. 97 of the 
schedule to the Limitation Act, 1968, which reads thus: 


‘To enforce a right of pre-emption One year When the purchaser takes under the sale 
whether the right is founded on law sought to be impeached, physical posses- 
or general usage or on special contract. sion of the whole or part of the property 

sold, or, where the subject matter of the 
sale does not admit of physical posses- 
sion of the whole or part of the property, 
when the instrument of sale is registered.” 


On reading this article we find that it implies that the right of pre-emption which 
is sought to be governed by this article is the one which accrues only when the 
property is sold to a person other than the person in whose favour the right to 
pre-empt exists. The nature of the right of pre-emption which is intended to be 
governed by this article is aptly described by Mahmood J. in Gobind Dayal v. In- 
ayatullah!1 in these words: 


“The right of pre-emption is not a right of ‘re-purchase’ either from the vendor cr from the 
vendee, involving any new contract of sale; but it is simply a right of substitution, entitling the 
pre-emptor, by reason of a legal incident to which the sale itself was subject, to stand in the shoes 
of the vendee in respect of all the rights and obligations arising from the sale under which he has 
derived his title. It is in effect as if in a sale-deed the vendor’s name was rubbed out and pre- 
emptor’s name inserted in its place.” 

Article 97 itself lays down that the period of limitation shall commence to run 
when ‘the purchaser’ takes under the sale sought to be impeached the physical 
possession of the whole or the part of the property ‘sold’, or, where the subject 
matter of the ‘sale’ does not A the delivery of the physical possession, when 
the instrument of ‘sale’ is registered. The right conferred by s. 22 (7) of the Hindu 
Succession Act is not a right which accrues on the sale of the property. It is a 
right which accrues even if onc of the co-heirs “proposes to transfer” his or her 
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interest in the property or the business. When the intention to sell the interest in 
the property or the business becomes unequivocal the other co-heirs may assert 
their preferential right of purchase. This does not, however, mean that where a 
co-heir makes an agreement with a third party to transfer his or'her interest in the 
property or business the other co-heirs can compel him to sell that interest to them 
even though the intending transferor declines to sell his interest to anybody. That 
is to say, if the co-heir making such an agreement with the third party prefers to 
commit the breach of that agreement rather than selling it to one of the co-heirs, 
it would not be open to the remaining co-heirs to compel him to sell the property 
even against his own wish. But in spite of this peculiarity of the right it cannot 
be said that the preferential right accrues only when the sale is complete. The 
right conferred > s. 22 (1) of the Hindu Succession Act can be enforced 
in several ways. A person having this right may enforce it by seeking a 
prohibitory injunction against the other co-heir who intends to transfer his inter- 
est in disregard of the preferential right of the other co-heirs, restraining the intend- 
ing alienor from alienating his interest in the property. In such a contingency 
though the suit is a suit to enforce the right conferred by s. 22 (1) of the Hindu 
Succession Act, it is not a suit which could fall within the ambit of art. 97. Itis 
true that in Ganesh Chandra v. Rukmant, the right of preferential purchase was 
held to be enforceable even if the sale of the interest of one co-heir was completed; 
but, it cannot be said that to such a contingency alone art. 97 should be applied. 

There might be a contingency in which the intending alienor might deliver 
possession to the intending purchaser in part performance of an agreement to sell 
and may defer the execution of the sale deed indefinitely with a view to defeat 
the right of the other co-heir to have preference in the purchase. In such a con- 
tingency the co-heir having the A right may seek appropriate relief 
from the Court in enforcement of iis right. Article 97 cannot cover such a con- 
tingency. These considerations clearly suggest that the right of preferential pur- 
chase as created by s. 22 (7) of the Hindu Snoei Act is substantially different 
from the right of pre-emption which is contemplated by art. 97 of the Limitation 
Act. Article 97 cannot therefore govern the cases of enforcement of this right. 


The only other alternative to art. 97 is the residuary article, namely, art. 118. 
The question as to when the right to sue accrues to a particular plaintiff wil have 
to be answered with reference to the facts of eacb case and no hard and fast rule 
can probably be laid down in the matter. Where the sale is made secretly by the 
defendant co-heir the cause of action will accrue probably when the plaintiff ac- 
quires the knowledge of the sale. In other cases it will arise probably when the 
plaintiff comes to know the unequivocal intention of the defendant co-heir to 
alienate the interest in the property or business. 


Al that is said above shows how the right created by s. 22 (1) of the Hindu Suc- 
cession Act has posed a number of problems for the lawyers. In Ganesh Chandra’s 
case referred to above the Orissa High Court rightly emphasised upon the need 
to amend the section. In view of the large number of difficulties which the section 
po at every step it would be good if the entire section is repealed and substituted 

y another section specifying clearly the incidents of the right, the manner of 
its enforcement and the circumstances under which the right shall cease to sub- 
sist. The lacunaeleft in the wording of the existing section would otherwise 
continue to remain an inexhaustible source of litigation. 
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SECTION 14 OF THE HINDU SUCCESSION ACT, 1956, AND A RECENT 
| SUPREME COURT DECISION.* . 


SrncE I last wrote on this subject! case-law has accumulated at a steady pace. 
An alarming difference of opinion has emerged between the High Courts as to the 
effect of a grant of land for maintenance to a female who is thereby subjected 
to a limited or restricted estate. In the view of some, a mere right to be main- 
tained does not place her in such a position that she can claim an absolute estate 
by virtue of s. 14 (Z); whereas in the view of others that right of maintenance 
is a subsisting right, which will prevent the woman’s “acquisition” from being 
an “acquisition” within the meaning of s. 14 (2), so that she “acquires” in lieu 
of maintenance within the meaning of s. 14 (7), so,that her grant is converted 
into an. absolute, or “full”, tenure. Before we approach this in detail, we must 
remember that a statutory conversion of one tenure into another is’ bound to 
work a loss to other people, to cause disappointment and heart-burning, and 
therefore should not be tolerated unless Parlament’s intention is plain; secondly, 
the average villager hates the sudden increase in females’ property rights, and - 
wishes by any legal means to prevent this from impairing his farm or other enter- 
prise. Some Judges at the district level, and even some ex-rustic Judges at the 
High Court level tend to sympathise with this point of view, and wish to adopt 
any interpretation of the Hindu Succession Act which will result in a limitation 
or restriction being upheld, rather than destroyed. 


Let us re-read the section. 


14. (1) Any property possessed by a female Hindu, whether acquired before or after the 
commencement of this Act, shall be held by her as full owner thereof and not as a limited owner. 

Explanation.—In this sub-section, “properly” includes both movable and immovable pro- 
perty acquired by a female Hindu by inheritance or devise, or at a partition, or in lieu of 
maintenance or arrears of maintenance, or by gift from any person, whether a relelive or not, 
before, at or after her marriage, or by her own skill or exertion, or by purchase or by preserip- 
tion, or in any other manner whatsoever, and also any such property held by her as stridhana 
immediately before the commencement of this Act. i 

(2) Nothing contained in sub-section (1) shall apply to any property acquired by way of 
gift or under a will or any other instrument or under a decrce or order of a civil court or 
under an award where the terms of the gift, will or other instrument or the decree, order or 
award prescribe a restricted estate in such property. i 


As I have shown already?, the majority of Courts were agreed some long time 
ago that in order to come within s. 14 (2) the-grant or provision must have related 
to property acquired for the first time thereby: in other words, if she had no right 
in the estate prior to the grant, etc.; the grantor could thereby create a limited 
or restricted estate in her favour, since what the statute aimed to abolish was 
the legal limited estate, the woman’s limited estate which arose simply by opera- 
tion of the Hindu law. Some of the difficulties which began to emerge even 
when this was generally accepted were discussed in my Critique of Modern Hindu 
Law’, and J do not need, or wish, to repeat arguments put forward there. In 
view of the decision in Badri Pershad v. Kanso Devit, which was known to me 
from a Note earlier but which arrived in reported form rather late as a result of 
our unprecedented postal dispute, it is possible to be more certain how the prob- 
lems will be resolved, though, of course, we still await authoritative solutions 
to several different patterns of facts. Meanwhile the difference of opinion which 
has emerged must be ventilated, in order that we can check how far the Supreme 
Court decision guides us towards a solution. 


If a present right of maintenance is a right in the nature of property which- 
can be “acquired”, then no grant for maintenance in recognition of a dependant’s 


*By J. Duncan M. Derrelt, D.C.L. (Oxon.), 1 (1969) 71 Bom. L.R., J., 62-72. 
Ph.D. (Lond.), of Gray’s Inn, Barrister, 2 Ibid., 67-68. 
Professor of Oriental Laws in the University 8 Sections 256-259, 278-284, 
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right to be maintained can be subjected to a limitation: it must be held as full 

owner. As a result those who are liable for maintenance might conceivably be 
slightly less generous, for the asset will not revert to them or their heirs. But 
what they do give must of course be acceptable to the transferee as a proper 
recognition of her rights or she will involve them in litigation. If, on the other 
hand, the present right of maintenance is not in the nature of property, as was 
thought in Gopisettt’s case®, then the acquisition is “‘acquisition”’ within the mean- 
ing of s. 14 (2), and if it is subjected in terms to a limitation that limitation must 
stand. The ‘‘conservative’’ elements in the judiciary will wish to find against 
a right of maintenance being a right in the nature of property; the progressive 
elements will see it is a right which is sufficient to make its existence serve as a 
pre-existent right for the purposes of ousting the applicability of s. 14 (2), whether 
or not it is “property”, as I submit it must be from a purely Indian standpoint. 

The conservative position, negativing a right of maintenance as a pre-existing 
right, was adopted in Basdeo v. Director of Consolidation® and in Santhanam v. 
Subramania’. This was followed in P. Pattabiraman v. Parijatham Ammal. A 
similar view was taken in Narayan Patra v. Tare Patrani® and, more recently in 
Likhmi Chand v. Smt. Sukhdevi®4, which purports to be based upon no less than 
six High Court decisions. Their Lordships in Rajasthan referred to Badri Pershad’s 
case, but as it was then unreported they seem to have taken no light from it. 
At any rate a wide range of High Courts has already committed itself to a 
conservative position on this subject. 

In Basdeo v. Director of Consolidation, W was entitled to maintenance as the 
widow of a predeceased son of the last sir-holder, but under the Uttar Pradesh 
statute in question she could not be heir, or sharer. W was given a plot of land 
for her lifetime without power of sale or mortgage in 1987, prior to the Act of 
that year altering widow's rights. It was not expressly er that this was for her 
maintenance, but the facts raise the presumption that that was the intention. 
The Court (Oak, C. J., and Trivedi, J.) held that she never became owner, and 
s. 14 of the Hindu Succession Act could not turn her into an absolute owner of 
that plot. The point-of view adopted was akin to that in Gopisetit’s case, about 
which I have complained at length in the earlier article. In P. Pattabiraman v. 
Parijatham Ammal, H died in 1984. He left a widow, who died in 1988, a daughter, 
D, and SW, the widow of a son, S, who had predeceased him. There was also 
SD, a daughter of S and SW. The lower appellate Court thought (correctly, in 
my view) that since SW bad a right to be maintained out of the estate of H, which 
was joint-family property in his hands, that would amount to a right in the 
property and on that basis he held that s. 14 (2) would not apply, s. 14 (1) would 
apply, and the property given to SW for her lifetime in lieu of residence, and 
maintenance under a compromise decree in a suit between D (and D’s son) and 
herself would be her absolute property. The High Court (Alagiriswami, J.) 
objected. Reference was made to Santhanom v. Subramania. There a female 
Hindu was given property in lieu of maintenance and it was held not declaratory 
of any pre-existing right, and was therefore a new acquisition. The learned 
Judge took a different view of the position from that taken in P. B. Chinnakka v. 
V. K. Subbamme, which was a progressive decision, and he dissented from it. 
In Kaliammal v. Anditammal* the deceased directed that there should be a parti- 
tion after his death. His widow took a share for a life estate. Venkatadri, J., 
held that since she would otherwise have inherited a share she could not be said 
to have taken for the first time under the arrangement, and hence her rights were 
absolute, under s. 14 (1). Whether this is correct I beg leave to doubt. The 
husband could have bequeathed the’ entire estate to a home for cows, and unless 
she could prove that she was, as a dependant, entitled to some allowance for hec 
maintenance, she could be disinherited, and would take for the first time any 


5 Goptseiit Kondiah v. Gunda Subba- 9 [1970] A. I. R. Or. 181, following 
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concession made to her by the trustees of the cows’ home. In P. Pattabiraman’s 
case!? the learned Judge observed that the sition would have been different 
if H had died after 1987, so that his widow and son’s widow must have had rights 
under that Act, in view of which any compromise must have led ultimately to an 
absolute interest in whatever land she was given, whatever the terms of the grant 
or arrangement. 


In Likhmi Chand v. Smt. Sukhdevi'#a F had a son S and a daughter-in-law, 
the son’s wife, SW. Before 1928 S died, and his interest in coparcenary property 
passed to F by survivorship, F being at that time separate from his own brother B. 
SW had only a right of maintenance. In 1928 F executed a will leaving all his 
property to B’s son, BS. BS was expected to take this bequest, naturally, subject 
to SW’s right of maintenance. Therefore, to protect herself, SW asked F' to 

provide her with separate maintenance. This was done through an arbitrator, 

Wo rovided (in 1984) for her to choose between two lots of immoveable property, 
which she would hold for her residence subject to the limited estate, and between 
two related sums of money, which (of course) she would take, in either case, 

absolutely. SW made her choice, agreeing not to transfer the immoveable 
property she chose. In 1945 F died. In 1960 SW sold some of the property to X 
and the rest to Y. BS then sued X and Y for a declaration that S W could convey 
no title to them since her rights were restricted to residence. He also wanted 
an injunction to restrain her from alienating the property in the future. The 
High Court on appeal granted the claims of BS. The ratio was simply that SW, 

having only a right to be maintained, had no right in the property specifically, 
and therefore s. 14 (2) applied. There was no pre-existing right within the mean- 
ing of the rule in Mangal Singh v. Smt. Rattno.% 


So much for the “conservative” approach, which seems, even at a glance, to be 
legalistic, formalistic, pedantic, and un-progressive. The better view, in my 
submission, was voiced in the excellent case of Sumeshwar v. Swami Nath.! There 
P died in 1920 leaving S1, S2, $3, sons joint with him. S2 and S3 died in 1921, 
also joint. $3 left a widow, SW, and a minor son, S3S. S38 died in 1921, also 
joint. SZ and S2’s grandsons were the plaintiffs. In 1925 SW compromised 
with them: their names were mutated in respect of the properties and the suit 
lands were allotted to SW for her maintenance without conferring on her any 
right to alienate any of them. In 1960 SW sold the lands to X. The plaintiffs 
sued for a declaration that the sale deed was void. They came to the High Court 
in second appeal. Untwalia and Dutta, JJ., held that the grant came under 
s. 14 (1), and she was full owner, and the sale was valid. If the ‘‘acquisition”’ 
can be related to an antecedent right or interest then such an acquisition of pro- 
perty in a limited sense will confer absolute ownership on her on the day the Act 
came into force. Their Lordships said, (p. 851): 


“The right of a Hindu widow to get maintenance out of the joint family properties is 
an indefinite right; yet it is a right and she does not get maintenance gratis or by way of 
charity. She gets it in her right under the Hindu law. If she is put in possession of certain 
property in satisfaction of that right for her life she is not a trespasser on the property. She 
enters into possession of the property acquiring some kind of limited ownership in it. In such 
a situation even if the restrictive clause is there in the Instrument conferring a limited right 
on the widow it will have no effect because under sub-section (1) she will become the full owner 
of the property... Obviously the terms ‘inheritance, partition or in lieu of maintenance’ 
have not been repeated in sub-section (2) of Section 14 for the reason that in all those cases 
the widow acquires the property in her own right, whatever may be the nature of her right. 
In cases of a will or gift she gets the property not as a matter of right but gratis or as a matter 
of charity, may be for any other moral or laudable consideration, yet it is not a legal right which 
can be traced antecedent to the acquisition of the property by gift or will.” 


(I should stress the correctness, in my view, of the obiter dicta in the last sentence.) 


12 [1970] A.LR. Mad. 257. 18 [1970]A.LR. Pat. 848. See also 
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Their Lordships in Patna then went on to approve of the decision of Mahapatra, 
J., at Sheojee v. Prema Kuer!4, which was also a ‘‘progressive” interpretation of 
the same controversial section. 


Now let us turn to the Supreme Court case. Unfortunately the facts in Badri 
Pershad v. Kanso Devi were all too simple. A Hindu died intestate in 1947, 
leaving five sons and a widow. ‘The eldest of the sons (and, for all I know others 
as well) litigated with the widowed step-mother. In the course of this the dis- 
putes were submitted to arbitration, and the arbitrator’s award became a rule 
of the Court, in 1950. As a result of the Hindu Women’s Rights to Property 
Act, 1987, the widow was entitled to a share equal to that of a son, but for a 
limited estate. Under the arbitrator’s award the widow was given three sets of 
property including a bungalow, subject to the widow’s estate. In 1961 litigation 
recommenced as she was thinking of selling the property. An injunction was 
sought against her, The question at length remaining was whether she still 
held the property subject to the women’s limited estate. The Supreme Court 
held that she did not. The antecedent right, which pre-existed the award, had 
the effect of bringing the share itself within s. 14 (7), and she had an absolute 
estate in it. The two earlier cases of Munnalal v. Rajkumar! and Sukh Ram v. 
Gauri Shankar!’ were, in their Lordships’ view, not merely relevant (which is 
certain) but actually apposite to the decision. 


The simplicity of the case is somewhat against its usefulness in our quandary, 
but it is the best information we have. Several of the dicta are bound to supersede 
deviating points of view expressed in the High Courts, and by repeating them I 
shall have done my duty for the present. 


At p. 1963, para. 6, Grover, J., says, 


“,,.The contention ofthe learned counsel forthe appellant is thatthe court should first look 
at sub-s. (2) and if the case does not fall within its ambit and scope then alone sub-s. (1) will 
become applicable. This manner of reading the section is not warranted either on principle or 
authority. The section has to be read as a whole and it would depend on the facts of each 
case whether the same is covered by the first sub-section or sub-s. (2). The critical words in 
sub-s. (1) are ‘possessed’ and ‘acquired’. The word possessed’ has been used in its widest 
connotation and it may either be actual or constructive or in any form recognised by law.” 


And at p. 1966, 


t.. The word ‘acquired’ in sub-s, (1) has also to be given the widest possible meaning. 
This would be so because of the language of the explanation which makes sub-s. (1) applicable 
to acquisition of property by inheritance or devise or at a partition or in lieu of maintenance 
or atrears of maintenance or by gift or by a female’s own skill or exertion or by purchase or 
prescription or in any manner whatsoever. Where at the commencement of the Act a female 
Hindu has a share in joint properties which are later on partitioned by metes and bounds and 
she gets possession of the properties allotted to her there can be no manner of doubt that she 
is not only possessed of that property at the time of the coming into force of the Act but has 
also acquired the same before its commencement.” 


And again, at para. 7, p. 1966: 


“Sub-section (2) of Section 14 is more in the nature of a proviso or an exception to sub- 
section (1). It can come into operation only if acquisition in any of the methods indicated 
therein is made for the first time without there being any pre-existing right in the female Hindu 
who is in possession of the property. The Madras High Court was right in the observations 
made in Rangaswami v. Chinnammal’* that sub-section (2) made it clear that the object of 
Section 14 was only to remove the disability on women imposed by law and not to interfere 
with contracts, grants or decrees etc., by virtue of which a woman’s right was restricted.” 


If I may, I should like to submit that a possible way to solve the conflict be- 
tween the “conservative” and ‘‘progressive’’ views explained above, with regard 
to grants for maintenance (not actually before the Supreme Court), would be to 
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ask ourselves whether the word “acquired” in sub-s. (1) is not indeed to be“‘given 
the widest possible meaning”, as their Lordships say. A woman enters the family 
by marriage, or by birth. In either case she acquires rights vis-a-vis the family. 
She is not given maintenance by its members as a matter of charity, as the Patna 
Judges rightly point out. Thus by marriage or birth she “acquires” her right, 
including a right to receive lands “‘in lieu of maintenance”. Thus grants for mainten- 
ance when made to widows of the family or unmarried daughters or widowed 
daughters in special circumstances are prima facie in recognition of a right pre- 
viously acquired, and come under s. 14 (1); and the “conservative” position is 
wrong. 


THE SUPREME COURT AND ARTICLE 182 OF THE CONSTITUTION.* 
The denial of a Constitutional right : 
R. D. Agarwala v. Union of India’. 


In Election Commission, India v. Saka Venkata Subba Rao?, the Supreme 
Court rejected a preliminary objection that no appeal lay from a judgment of 
a single judge on a certificate under art. 182 (7), because the more 
comprehensive provisions in art. 188 (1) (c) completely covered the provisions 
of art. 182 (1), and therefore under art. 188 (3) no appeal lay from the judgment 
of a single judge even if he granted a certificate. The Court held that art. 182 
imposed no restriction on the right of appeal having reference to the number of 
judges by whom such Judgment etc., was passed, and said that had it been intended 
to exclude the right of appeal in the case of a judgment etc. of a single judge, it 
would have been easy to include a reference to art. 182 also in the opening words 
of art. 188 (3) as in the immediately preceding clause. The respondent’s conten- 
tion not only made art. 182 redundant in civil proceedings, but it also made the 
explanation to art. 182 redundant, although it was designed to supersede the de- 
cision of the Federal Court in S. Kuppuswami Rao v. The King, The Supreme 
Court held that the whole scheme of the appellante jurisdiction of the Supreme 
Court clearly indicated that questions relating to the interpretation of the Con- 
stitution were placed in a special category, irrespective of the nature of the proceed- 
ings in which they might arise, and a right of appeal of the widest amplitude was 
allowed in cases involving such questions. Without any reference to the 
Election Commission case, Hidayatullah C.J. in R. D. Agarwala v. Union of Indiat 
disapproved of the practice of a single judge deciding a case, and then granting 
a certificate under art. 182 (7) for an appeal to the Supreme Court, and held that 
the practice though ‘technically correct” was an improper practice. A party 
had a right to file an appeal in the High Court itself from the decision of a single 
judge, and that right ought not to be short-circuited by passing on the case to 
the Supreme Court for decision®, Accordingly, the certificate was revoked. 
It is submitted that the judgment is a judgment per incuriam, since it overlooks 
the reasoning in the Election Commission case, and is otherwise clearly wrong. 
It is not correct to describe the grant of a certificate under art, 182 (1) as a 
“practice”; nor is it easy to understand what is meant by describing the “practice” 
as “technically correct”. Article 182 (1) confers a power on a single judge to 
grant a certificate if the requirements of that article are satisfied, and confers on 
the aggrieved party a right to invoke the exercise of that power if his case falls 
within art. 182 (7). No question of short-circuiting a right of appeal to the High 
Court arises, because any such right must be subject to the provisions of the 
Constitution, and therefore subject to the power conferred on judges, including 
a single judge, to grant a certificate under art. 182 (1). The judgment of Hida- 


* By H.M, Seervai, Advocate General of 8 pen F.C.R. 180. 
Maharashtra. 4 |1971] A.I.R. S.C. 299, supra. 
1 [1971] ALR. S.C. 299. 5 ibid. p. 800. The Court cancelled the 
2 1358 S.C.R. 1144, [1953] ATR. S.C. certificate and left the parties free to file an 
210. appeal in the High Court if they so desired. 
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yatullah, C. J., reads limitations into art. 182 (1) which are not there,—limitations 
which were rejected in the Election Commission case. The judgment also denies to 
the aggrieved party the speedy remedy of an appeal to the Supreme Court if a 
single judge certifies that the case involves substantial questions as to the inter- 
pretation of the Constitution. 


NOTES ON RECENT SUPREME COURT DECISIONS.* 


[NOTE 35] 


Administration of Evacuce Property Act (XX XI of 1950), Secs. 10, 12—Evacuce Interest (Sepa- 
ration) Act (LXIV of 1961), See. 10. 


Under the Administration of Evacuee Property Act, 1950 and the Evacuee Interest (Separa- 
tion ) Act, 1951 and the Rules made thereunder though the Competent Officer must accept 
the mortgage amount when tendered by a mortgagor and the mortgage debt thereupon would 
be satisfied, he cannot exercise the power to redeem the mortgaged property and order the Cus- 
todian to deliver up its vacant possession to the mortgagor in the absence of any agreement between 
the mortgagor and the Custodian. In exercising his jurisdiction under s. 10 of the Separation 
Act the Competent Officer cannot direct the Custodian to cancel or vary the terms of the leases of 
allotments made or granted by him, firstly because he has no such power under s. 10 or any other 
provision of the Separation Act, and secondly, because such an order would amount to compell- 
ing the Custodian to act in a manner contrary to the provisions of r. 14 of Lhe Administration of 
Evacuee Property (Central) Rules, 1950. The exercise of the power to redeem being subject to 
the Rules made under the Separation Act, it would not be competent for the Competent Officer, 
by reason ofr. 11 B (b) of the Rules, to order delivery of possession by the Custodian in the ab- 
sence of an agreement between him and the mortgagor-claimant. 

The Competent Officer cannot order the Custodian to deliver vacant possession ` although 
the mortgagor has paid the mortgage amount and the Competent Officer has accepted it in 
satisfaction of the mortgage debt. In view of ss. 10 and 12 of the Administration Act, the powers 
and duties of the Custodian thereunder and under the Rules made under that Act, the provisions 
of s, 10 of the Separation Act and r, 11B of the Rules made thereunder, the only thing that could 
be offered and given to the mortgagor is symbolical possession of the property. 


(Dr. Raghu Nath v. Competent Officer, Delhi. Civil Appeal No. 86 of 1967, 
from Punjab, decided on August 20, 1970). 


[ NOTE 36] 


Central Provinces Moneylenders’ Act (XIL of 1934), Secs. 1LF, 11H—Whether registered money- 
lender in one district entering into isolated transaction of money-lending in another district in which he 
is not registered hit by prohibition under 8. 11F-—Suit by money-lender on isolated transaction not in 
regular course of business of money-lending whether within purview of 8. 11H—Stare dccisis—View 
of the highest Court on ambiguous statute pertaining to property and contract accepted for a long period 
— Whether Court should reverse such view on a different interpretation of statute. 

Section 11F of the Central Provinces Monelylenders’ Act, 1934 [ now described as the M. P. 
Moneylenders’ Act, 1984] only prohibits the carrying on of the business of money-lending in any 
district without holding a valid registration certificate in respect of that district. It does 
not prohibit and, therefore, does not invalidate an isolated transaction of lending money. The 
fact that a registered money-lender in one district has entered into an isolated transaction of lend- 
ing money in another district in which he is not registered would not make any difference in this 
respect and such isolated transaction would not be hit by the prohibitory mandate. Section 
11H of the Act operates only against the suits by money-lenders on loans advanced by them and 
would similarly exclude from its purview a suit on an isolated transaction not entered into by a 
money-lender in the regular course of business of money-lending. It is only the business of money- 
lending which is sought to be controlled and individual transactions of lending money do not fall 
within the mischief which was sought to be remedied by the Act, 

Patiram v. Baliram', Hajarimal Girdharilalji v. Harinarayan? and Janki Bat v. Ratan 
Melu®; approved. 

*Based on printed judgments issued by 2 (1965) 67 Bom, L. R. 816, F. B. 


the Supreme Court Registry. 8 [1962] A. I. R. M. P. 117, F.B. 
1 [1958] N. L. J. 517. : 
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People in arranging their affairs are entitled to rely on a decision of the highest Court which 
appears to have prevailed for considerable length of time and it would require some exceptional 
reason to justify its reversal when such reversal is likely to create serious embarrassment for those 
who had acted on the faith of what seemed to be the settled law. Where the meaning of a statute 
is ambiguous and capable of more interpretations than one, and one view accepted by the highest 
Court has stood for a long period during which many transactions such as dealings in property and 
making contracts have taken place on the faith of that interpretation, the Court would ordinarily 
be reluctant to put upon it a different interpretation which would materially affect those 
transactions. 


(Gajanan v. Seth Brindaban. Civil Appeal No. 1982 of 1966, from Bombay, 
decided on July 20, 1970). 


[ NOTE 37] 

Bombay Cinemas (Regulation) Act (Bom. XI of 1953), Sec. 5—Bombay Cinema Rules, 1954. 
Rule 6 (2)—Expression “absolute discretion” in r. 6 (2) whether postulates arbitrary authority. 

The State Government cannot relying upon the Bombay Cinema Rules, 1954, assume to 
itself the jurisdiction of the Licensing Authority to issue a licence under the Bombay Cinemas 
(Regulation) Act, 1958. Power to control the Licensing Authority under s. 5 of the Act is not 
the power to supplant the Licensing Authority. The power to grant a licence under the Act is 
quasi-judicial, and by the use of the expression “absolute discretion” under rule 5 (2) of the Rules 
it is not intended to invest the Licensing Authority with arbitrary power so as to destroy the li- 
mitations to which it is subject by its inherent nature. The Act does not purport to confer ar- 
bitrary authority upon the Licensing Authority or the State Government, and by the use in the 
Rules of the expression absolute discretion the legislative intent disclosed by the Act cannot be 
superseded. 


(The State of Gujarat v. M/s. Krishna Cinema. Civil Appeal No. 1485 of 1970, 
from Gujarat, decided on September 10, 1970). 


[NOTE 38] 


Civil Procedure Code (Act V of 1908), O. XXI, r. 90—Whether order in a proceeding under 
O. XXI, r. 90 a “judgment”. 


An order in a proceeding under O.XXL r. 90 of the Civil Procedure Code, 1908, is a ‘judgment’ 
inasmuch as such a proceeding raises a controversy between the parties therein affecting their 
valuable rights and the order allowing the application deprives the purchaser of rights accrued 
to him as a result of the auction-sale, 


(Radhey Shyam v. Shyam Behari. Civil Appeal No. 1569 of 1966, from Allaha- 
bad, decided on August 12, 1970). 


[ NOTE 39] 


Civil Procedure Code (Act V of 1908), O. XXIII, r. 1—‘Subject-matter’”’, meaning of expression 
in O.XXUHI, r. 1. 


The expression “subject-matter” in rule 1, O. XXIII of the Civil Procedure Code, 1908, does 
not mean property. That expression has a reference to a right in property which the plaintiff 
seeks to enforce; it includes the cause of action and the relief claimed. Unless the cause of action 
and the relief claimed in the second suit are the same as in the first suit, it cannot be said that the 
subject-matter of the second suit is the same as that in the previous suit. Mere indentity of some 
of the issues in the two suits do not bring about an identity of the subject-matter in the two suits. 
“Subject-matter” means the bundle of facts which have to be proved in order to entitle the plain- 
tiff to the relief claimed by him. Therefore, where the cause of action and the relief claimed in 
the second suit are not the same as the cause of action and the relief claimed in the first suit, 
the second suit cannot be considered to have been brought in respect of the same subject-matter 
as the first suit. 

Singa Reddi v. Subba Reddit and Rakhmabai v. Mahadeo Narayan‘, approved. 


(Vallabhdas v. Madanlal Premsukh. Civil Appeal No. 615 of 1966, from Bombay, 
decided on April 2, 1970). 


4 (1915) I. L. R. 89 Mad. 987, ¥.B. Bom. L. R. 85. 
5 (1917) I. L. R. 42 Bom, 155, s.o. 20 
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[ NOTE 40] 
Constitution of India, Art. 30 (1)—-Construction of. 


Article 30 (1) of the Constitution of India contemplates two rights which are separated in 
point oftime. The first right is the initial right to establish institutions of the minority’s choice. 
Establishment here means the bringing into being of an institution and it must be by a minority 
community. It matters not if a single philanthropic individual with his own means, founds the 
institution or the community at large contributes the funds. The position in law is the same and 
the intention in either case must be to found an institution for the benefit of a minority community 
by amember of that community. It is equally irrelevant that in addition to the minority com- 
munity others from other minority communities or even from the majority community 
can take advantage of these institutions. The next part of the right relates to the administra- 
tion of such institutions. Administration means ‘management of the affairs’ of the institution. 
This management must be free of control so that the founders or their nominees can mould the 
institution as they think fit, and in accordance with their ideas of how the interests of the commu- 
nity in general and the institution in particular will be best served. No part of this manage- 
ment can be taken away and vested in another body without an encroachment upon the 
guaranteed right. 


There is, however, an exception to this and it is that the standards of education are not a part 
of management as such. These standards concern the body politic and are dictated by consider- 
ations of the advancement of the country and its people, Therefore, if universities establish 
syllabi for examinations they must be followed, subject however to special subjects which the 
institutions may seek to teach, and to a certain extent the State may also regulate the conditions 
of employment of teachers and the health and hygiene of students. Such regulations do not bear 
directly upon management as such although they may indirectly affect it. Yet the right of the 
State to regulate education, educational standards and allied matters cannot be denied. The 
minority institutions cannot be allowed to fall below the standards of excellence expected of edu- 
cational institutions, or under the guise of exclusive right of management, to decline to follow the 


general pattern. While the management must be left to them, they may be compelled to keep 
in step with others. 


(Lhe State of Kerala v. Very Rev. Mother Provincial. Civil Appeals Nos. 2598 
ete., from Kerala, decided on August 10, 1970). 


[ NOTE 4i ] 


Constitution of India, Arts. 105 (2), 183—Ambit of immuntiy conferred by art. 106 (2)— 
Effect of notice issued to respondent after granting of certificate under art. 138-—~ Supreme Court practice. 

Article 105 (2) of the Constitution of India confers immunity inter alkia in respect of ‘any- 
thing said.. in Parliament’, The word ‘anything’ is of the widest import and is equivalent to 
‘everything’. The only limitation arises from the words ‘in Parliament’ which means during 
the sitting of Parliament and in the course of the business of Parliament, It is of the essence of 
Parliamentary system of Government that people’s representatives should be free to express 
themselves without fear of legal consequences. What they say is only subject to the discipline 
of the rules of Parliament, the good sense of the members and the control of proceedings by 
the Speaker. The Courts have no say in the matter and should really have none. 


Under the Rules of the Supreme Court an appeal has to be lodged after the certificate is 
granted under art. 188 of the Constitution and a notice of lodgment of the appeal is taken out by 
the appellants to inform the respondents so that they may take action considered appropriate or 
necessary. After service of notice the Supreme Court treats the appeal as properly lodged and 
can proceed to hear it when time can be found for hearing. Without the notice the ease cannot 
be brought toa hearing. The notice which is issued is not a summons to appear before the Court. 
It is only an intimation of the fact of the lodgment of the appeal. It is for the party informed to 
choose whether to appear or not. Summonses issue to defendants, to witnesses and to persons 
against whom complaints are filed in a criminal Court. If a summons issues to a defendant and 
he does not appear the Court may take the action to be undefended and proceeding ey parte may 
‘even regard the claim of the plaintiff to be admitted. This consequence does not flow from the 
notice of the lodgment of the appeal in the Supreme Court. The Court has to proceed with the 


appeal albeit ew parte against the absent respondent. Ifa summons is issued to a witness or to 
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a person complained against under the law relating to crimes, and the witness or the person 
summoned remains absent after service a warrant for his arrest may issue. 


(Tej Kiran Jain v. N. Sanjioa Reddy. Civil Appeal No. 2372 of 1968, from 
Delhi, decided on May 8, 1970). 
[NOTE 42} 

Constitution of India, Art. 136—Whether Supreme Court in hearing criminal appeals unas 
art. 136 can reappraise and review evidence. 

The Supreme Court undoubtedly does not normally proceed to review and reappraise for 
itself the evidence in criminal cases when hearing appeals under art. 186 of the Constitution 
of India. But when the judgment under appeal has resulted in grave miscarriage of justice by 
some misapprehension or mistake in the reading of evidence or by ignoring material evidence, 
then it is not only empowered but is expected to interfere to promote the cause of justice. Article 
186 is worded in very wide terms and the power conferred by it is not hedged in by any technical 
hurdles. This over-riding and exceptional power has been vested in this Court to be exercised 
sparingly and only in furtherance of the cause of justice. 


(Subedar v. The State of U. P. Criminal Appeal No. 164 of 1970, from Allahabad, 
decided on August 14, 1970). 
E NOTE 43] 

Construction of siatute—Statute imposing absolute Hability—Prevention of Food Adulteration 
Act (XXXVII of 1964), Sec. 19. 

In considering whether creation of absolute liability amounts to imposing unreasonable re- 
strictions, the Court has to strike a balance between the individual right and public weal. 
The Courts will not strike down an Act as imposing unreasonable restrictions merely because it 
creates an absolute liability for infringement of the law which involves grave danger to public 
health. The Courts will undoubtedly consider whether without imposing absolute liability the 
object of the statute could be reasonably secured. For that purpose the Court will consider the 
object of the Act, apprehended danger to the publio interest arising out of the activity if not 
controlled and the possibility of achieving the intended result by less stringent provisions, 

For the protection of the liberty of the citizen, in the definition of offences blameworthy mental 
condition is ordinarily an ingredient either by express enactment or clear implication: but in Acts 
enacted to deal with a grave social evil, or for ensuring public welfare, especially in offences against 
public health, e. g. statutes regulating storage or sale of articles of food and drink, sale of drugs, 
sale of controlled or scare commodities, it is often found necessary in the larger public interest to 
provide for imposition of liability without proof of a guilty mind. 

If from the scheme of the Act it appears that compliance with the regulatory provisions will 
be promoted by imposing an absolute liability, and that it cannot otherwise be reasonably ensured, 
the Court will be justified in holding that the restriction on the right of the trader is in the 
interest of the general public. 

A statute enacted by the Parliament in the interest of public health imposing liability for an 
offence without proof of a guilty mind does not per se impose restrictions on the freedom to carry 
on trade which are unreasonable. 

Unless a case falls within s. 19 (2) of the Prevention of Food Adulteration Act, 1934, if sale, 
storage or distribution is established, intention to sell articles or knowledge that the articles are 
adulterated, misbranded or prohibited need not be proved by the prosecution to bring home 
the charge. 

Section 19 (2) (b) of the Act does not provide, nor does it imply, that ifthe container‘of a bran- 
ded article is opened, the article of food ceases to be in the same state in which the vendor purchased 
it. If the article of food is sold in the same condition in which it was purchased from a licénsed 
manufacturer or dealer, or was purchased with a warranty, the vendor will not lose the protection 
of s. 19 (2) merely because he opened the container. If the vendor has obtained the article from a 
licensed manufacturer, distributor or dealer or from a manufacturer, distributor or dealer with a 
warranty, he is protected provided he has properly stored the article and sells it in the same state 
as he purchased the article, even if it turns out that the article was adulterated or misbranded. 
The Act does not dispense with proof that the article of food is adulterated, misbranded or that 
its sale is prohibited: it enacts that a vendor selling articles of food adulterated or misbranded 
cannot plead merely that he was ignorant of the nature, substance or quality of the goods. 

(Andhra Pradesh Grain and Seed Merchants Association v. Union of India. 
Writ Petitions Nos. 468, 469, 489 and 490 of 1969, decided on March 81, 1970). 
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[NOTE 4] 

Confession—Eatra-judicial confession, evidentiary value of—Indian Evidence Aci (I of 1872), 
Secs, 8,25,26. 

An unambiguous confession, if admissible in evidence, and free from suspicion suggesting 
its falsity, is a valuable piece of evidence which possesses a high probative force because it ema- 
nates direotly from the person committing the offence. But in the process of proof of an alleged 
confession the Court has to be satisfied that, it is voluntary, it does nct appear to be the result 
of inducement, threat or promise as contemplated by s. 24, Indian Evidence Act and the surround- 
ing circumstances do not indicate that it is inspired by some improper or collateral consideration 
suggesting that it may not be true. For this purpose, the Court must scrutinise all the relevant 
factors, such as, the person to whom the confession is made, the time and place of making it, the 
circumstances in which it is made and finally the actual words used. 

Once a fact is discovered from other sources there can be no fresh discovery even if relevant 
information is extracted from the accused and Courts have to be watchful against the ingenuity 
of the investigating officer in this respect so that the protection afforded by the wholesome pro- 
visions of ss. 25 and 26 of the Indian Evideuce Act is not whittled down by the mere manipula- 
tion of the record of case diary. 

The fact that a person absconds on knowing that the police is suspicious of his complicity 
in an offence is relevant under s. 8 of the Indian Evidence Act and might be indicative to some 
extent of guilty mind. But this is not the only conclusion to which it must lead the Court. Even 
innocent persons may, when suspected of grave crimes, be tempted to evade arrest: such is the 
instinct of self-preservation in an average human being. 


(Thimma v. The State of Mysore. Criminal Appeal No. 245 of 1969, from Mysore, 
decided on April 2, 1970). 
[ NOTE 45 ] 

Bombay Court-fees Act (Bom. XXXVI of 1959), Sec. 7 (1); Sch. I, Arts. 1, 3; Sch. II, Art. 13 
——Requisitioning ond Acquisition of Immovable Property Act (XXX of 1962), Secs. 11, 8 (1), 
§-—Claim made in cross-objection filed in appeal under 8. 11 of Act XXX of 1962—Whether Court- 
fee payable under art. 13, Sch. LI or art. 3, Sch. I—Cross-objection filed in appeal whether can be 
considered a memorandum of appeal. 

On a claim made in the memorandum of cross-objection filed in an appeal under s. 11 of the 
Requisitioning and Acquisition of Immovable Property Act, 1952, Court-fee is payable under 
art. 3 of Sch. I of the Bombay Court-fees Act, 1959. 

C. B. G. Trust v. Union of India’, approved. 

A ecross-objection filed by a respondent in an appeal is a memorandum of appeal in substance 
though not in form. It is aright given to a respondent in an appeal to challenge the order under 
appeal to the extent he is aggrieved by that order. The memorandum of cross-objection is but 
one form of the appeal. It takes the place of a cross-appeal. 


(Sahadu Gangaram Bhagade v. Special Deputy Collector, Ahmednagar, Civil 
Appeal No. 2528 of 1969, from Bombay, decided on March 80, 1970). 
[ NOTE 46] 
Criminal Procedure Code (Act V of 1898), See. 197—-Public servant using defamatory words 
-Whether cognizance of offence can be taken without sanction. 
l Where a public servant, namely a Civil Surgeon used defamatory and abusive words about 
his assistant and had him forcibly removed from the operation theatre, it was held that cogni- 
zance of the case by the Magistrate did not require previous sanction under s. 197 of the Criminal 
Procedure Code, 1898. 
(Bhagwan Prasad Srivastava v. N. P. Misra. Criminal Appeal No. 189 of 
1967, from Patna, decided on April 20, 1970). 
[NOTE 47] 

Contempt of Court—Chief forms of. 

The chief forms of contempt of Court are insult to judges, attacks upon them, comment on 
pending proceedings with a tendency to prejudice fair trial, obstruction to officers of Courts, 
witnesses or the parties, abusing the process of the Court, breach of duty by officers connected 
with the Court and scandalising the Judges or the Courts. The last form occurs, generally 


6 (1967) 70 Bom. L. R. 407. 
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speaking, when the conduct of a person tends to bring the authority and administration of the 
law into disrespect or disregard. In this conduct are included allacts which bring the Court 
into disrepute or disrespect or which offend its dignity, affront its majesty or challenge its 
authority. Such contempt may be committed in respect of a single Judge or a single Court 
but may, in certain circumstances, be committed in respect of the whole of the judiciary or 
judicial system. 

(E. M. S. Namboodiripad v. T. Narayanan Nambiar. Criminal Appeal No. 
56 of 1968, from Kerala, decided on July 81, 1970). 


[ NOTE 48] 


Criminal Procedure Code (Act V of 1898), Seca. 431, 417—Whether appeal under s. 417 abates 
on death of appellant —- Powers of High Court in considering evidence on record in appeals under 
s, 417. 

Under s. 481 of the Criminal Procedure Code, 1898, an appeal under s. 417 of ihe Code 
can only abate on the death of the accused and not otherwise. Once an appeal against an 
acquittal is entertained by the High Court, it becomes the duty of the High Court to decide 
the same irrespective of the fact that the appellant either does not choose to prosecute it or is 
unable to prosecute it for one reason or the other. 

The powers of the High Court in considering the evidence on recordin appeals under s. 417, 
Criminal Procedure Code are as extensive as its powers in appeals against convictions but that 
Court at the same time should bear in mind the presumption of innocence of accused persons 
which presumption is not weakened by their acquittal]. It must also bear in mind the fact that 
the appellate Judge has found them not guilty. Unless the conclusions reached by him are palp- 
ably wrong or based on erroneous view of the law or that his decision is likely to result in grave 
injustice, the High Court should be reluctant to interfere with his conclusion. If two reason- 
able conclusions can be reached on the basis of the evidence on record then the view in support 
of the acquittal of the accused should be preferred. The fact that the High Court is inolined 
to take a different view of the evidence on record is not sufficient to interfere with the order of 
acquittal. 

(Khedu Mahto v. The State of Bihar. Criminal Appeal No. 162 of 1967, from 
Patna, decided on August 17, 1970). 


[NOTE 4] 


Customs Act (52 of 1962), Secs. 111 (d)—Imports and Exports (Control) Act (18 of 1947), Secs. 
3 (1)—Imporis Control Order, 1955—Whether expression “any prohibition” in s. 111 (d) of Customs 
Act includes restriction. 

“Any prohibition” referred to in s. 111 (d) of the Customs Act, 1962, applies to every type 
of “prohibition”. That prohibition may be complete or partial. Any restriction on import 
or export is to an extent a prohibition. The expression “any prohibition” in s, 111 (d) of the Act 
includes restrictions. Merely because s. 8 cf the Imports and Exports (Control) Act, 1947 uses 
three different expressions ‘“‘prohibiting’’, ‘restricting? or “otherwise controlling”, the ampli- 
tude of the words “any prohibition” ins. 111 (d) of the Act is not cut down. ‘‘Any prohibition” 
means every prohibition., In other words all types of prohibitions. Restriction is one type of 
prohibition. From item (I) of Schedule I, Part IV to Import Control Order, 1955, it is clear that 
import of living animals of all sorts is prohibited, But certain exceptions are provided for. 
But nonetheless the prohibition continues. 


(Sheikh Mohd. Omer v. Collector of Customs, Calcutta. Civil Appeal No. 1645 
of 1966, from Calcutta, decided on September 4, 1970). 


[ NOTE 50] 


Habeas Corpus, Writ of-—~Warrani of committment. 

The writ of habeas corpus is a prerogative writ by which the causes and validity of deten- 
tion of a person are investigated by summary procedure and if the authority having his custody 
does not satisfy the Court that the deprivation of his personal liberty is according to the proce- 
dure established by law, the person is entitled to his liberty. The order of release in the case of 
a person suspected of or charged with the commission of an offence does not per se amount to his 
acquittal or discharge and the authorities are not, by virtue of the release only on habeas corpus, 
deprived of the power to arrest and keep him in custody in accordance with law for this writ is 
not designed to interrupt lhe ordinary administration of criminal law. 
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Rule nist in haheas corpus proceedings demands immediate attention and urgent compli- 
ance as it concerns the question of the liberty of a subject. 

The warrant for commitment should normally remain with the Jail authorities directed to 
keep the person committed to their custody so that they can always satisfy the Court enquiring 
into the legality of such custody, that he has been deprived of his personal liberty according to 
the procedure established by law. 


(Sapmawia v. Deputy Commissioner, Atjal. Writ Petition No. 269 of 1970, 
decided on July 80, 1970). 
[NOTE 51] 

Hindu law—Coparcener—Income received by coparcener whether his or of the joint family. 

In order to find out whether a given income is that of a coparcener in a Hindu undivided 
family to whom it was purported to have been given or that of bis family, several tests bave been 
enumerated in several decisions, and from these the broader principle that emerges is whether 
the remuneration received by the coparcener in substance though not in form was but one of the 
modes of return made to the family because of the investment of the family funds in the business 
or whether it was a compensation made for the services rendered by the individual coparcener. 
If it is the former, it is an income of the Hindu undivided family but if it is the latter then it is 
the income of the individual coparcener. If the income was essentially carned as a result of the 
funds invested the fact that a coparcener has rendered some service would not change the cha- 
racter of the receipt. But if, on the other hand, it is essentially a remuneration for the services 
rendered by a coparcener, the circumstance that his services were availed of because of the rea- 
son that he was a member of the family which had invested funds in that business or that he 
had obtained the qualification shares from out of the family funds would not make the receipt, 
the income of the Hindu undivided family. 


(Shri Raj Kumar Singh Hukam Chandji v. The Commissioner of Income-taa, 
Madhya Pradesh. Civil Appeals Nos. 826 and 827 of 1967, from Madhya Pradesh, 
decided on August 11, 1970). 


[NOTE 52] 


Mahurashira Industrial Development Act (Mah. III of 1961)—Land Acquisition Act (I of 
1894)—-Constitution of India, Seventh Schedule, List I entries 7, 52; List ILI entry 24; List LI 
entry 42—Whether State competent to enact Mah. Act ILI of 1961—Vvhether procedural discrimine- 
tion between the two Acts. 

The Maharashtra Industrial Development Act, 1961, is a valid piece of legislation. There 
is no procedural discrimination between it and the Land Acquisition Act, 1894, as the two Acts 
are dissimilar in situation and circumstances. 


(Shree Ramatanoo Co-operative Housing Society Ltd. v. The State of Mahara- 
shira. Writ Petitions Nos. 182 of 1969 and 42 to 45 of 1968, decided on August 5, 
1970). 

[NOTE 53] 

Meeting—-Minutes of meeting— Nature of. 

Minutes of a meeting are recorded to eafeguard against future disputes as to what had taken 
place thereat. They are a record of the fact that a meeting was held and of the decision taken 
thereat. Usually they are written up after the termination of the meeting, often from rough 
notes taken by the person who is to draft them and tben are placed before the next meeting for 
what is generally known as ‘‘confirmation’’, though they are placed for verification and not for 
confirmation. Indeed, there is no question of any confirmation at the next meeting of a deci- 
sion already taken, for, a decision once taken does not require any confirmation. Accordingly, 
when minutes of a meeting are placed before the next meeting the only thing that can be done 
is to see whether the decision taken at the earlier meeting has been properly recorded or not. 
The accuracy of the minutes and not the validity of the decisicn is, therefore, before the meeting. 
Once a decision is duly taken it can only be changed by a substantive resolution properly adopted 
for such a change. When, therefore, a decision is taken and is minuted and such minutes are 
signed by the chairman they become prima facie evidence of what took place at the meeting. In 
the case of company meetings, every meeting of directors or managers in respect of whose pro- 
ceedings minutes have been so made is deemed to have been properly held and convened and all 
proceedings had thereto have been duly had and all appointments of directors, managers, or 
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liquidators are deemed to be valid unless the contrary is proved. This is the position when mi- 
nutes have been signed by the Chairman. After such signature they cannot be altered. But 
before the minutes are signed they can be altered if found to be inaccurate or not in accord with 
what was actually decided. If that were not to be so, it would result in great hardship and 
inconvenience, for however inaccurate they are, they cannot be altered to bring them in 
conformity with the actual decision. 


(Dr. Chetkar Jha v. Dr. Vishwanath Prasad Verma. Civil Appeal No, 2221 
of 1966, from Patna, decided on May 7, 1970). 


[NOTE 54] 


Motor Vehicles Act (IV of 1939), Sec. 47 (8}—Whether Regional Transport Authority can 
limit stage carriage permits by an administrative order. 

The Regional Transport Authority is not obliged to hear operators while exercising jurisdic- 
tion under s. 47 (3) of the Motor Vehicles Act, 1989, in fixing the limit of number of stage 
carriage permits, 

(Mohd. Ibrahim v. The State Transport Appellate Tribunal. Civil Appeals 
Nos. 2822 of 1969 etc., from Madras, decided on April 80, 1970). 


[NOTE 55] 


Bombay Municipal Corporation Act (ILI of 1888), Secs. 164 (1), 40—Bombay Rents, Hotel and 
Lodging House Rates Control Act (Bom. LVII of 1947), Sees. 7,6 (T), 9, 10,104A—Whether edu- 
cational cess can be included for valuation under s. 164 (1) of Bom. Act of 1888—‘Permitted increase” 
whether part of rent. 

The educational cess levied under s. 40 of the Bombay Municipal Corporation Act, 1888 
can be included for the purpose of valuation under s. 154 (7) of the Act in the annual rent. 

The obvious implication of the definition of ‘permitted increase” in s. 5 (7) of the Bombay 
Rents, Hotel and Lodging House Rates Control Act, 1947, is that such an increase becomes part 
ofthe rent. The language which has been employed in ss. 9, 10 and 10AA of the Act seems to 
indicate that the Legislature treated the permitted increase as a part of the rent which the land- 
lord would be entitled to receive from the tenant. 


(The Bombay a Corporation v. The Life Insurance Corporation of India. 
Civil Appeal No. 402 of 1967, from Bombay, decided on April 21, 1970). 


[NOTE 56] 


Indian Post Office Act ( VI of 1898), Secs. 72, 55—Criminal Procedure Code (Act V of 1898), 
Sec. 4 (1) (bh) —Nature of complaint” in s. 72, Indian Post Office Act. 

The ‘complaint’ contemplated under s. 72 of the Indian Post Office Act, 1898, is a formal 
complaint as contemplated by s. 4 (7) (h) of the Criminal Procedure Code, 1898. That expression 
cannot be equated to mere information or accusation; it is a formal document indicting an officer 
of the postal department for a oriminal offence. The requirement under 8. 72 of the Act will not 
be satisfied if the concerned authorities merely ask the police to investigate into the case and take 
appropriate action. An information laid before the police or even a sanction granted for a prosecu- 
tion by the police will not meet the requirement of s. 72. 

Emperor v. Rohini Kumar Sen’, Gnanaprakasam Barnabas vw. State, Narotamdas v, State of 
Gujarat? and Alubhat v. State™, approved. 

( Bholanath Amratlal Purohit v. The State of Gujarat. Criminal Appeal No. 48 
of 1967, from Gujarat, decided on August 14, 1970). 


[NOTE 57] 

Statute providing special remedy for correcting mistakes in its enforcement—-Whether open to ag- 
grieved party to adopt another form of remedy. 

Where a liability not existing previously is created by a statute which statute at the same 
time provides a special or particular remedy for correcting any mistake that may occur in its en- 
forcement the aggrieved party must adopt the form of remedy given by the statute and no other. 

(The State of West Bengal v.The Indian Iron & Steel Co. Lid. Civil Appeal No. 
1729 of 1966, from Calcutta, decided on April 16, 1970). 


7 (1906) 10 C. W. N. 1029. 9 [19085]2 Cr. L. J. 165. 
& (1953) I. L. R. T. C. 600. 10 (1966)7 G. L.R. 698. 
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October, 1971, 


MR. JUSTICE D..G. PALEKAR. 


On the appointment of Mr. Justice Palekar as Judge ofthe TO Court 
of India the following reference was made on July 9, 1971: 


Mr. H. i. Seerva, the Advocate General, said: 
My’ Lord, 


The Bar is here today to offer to Your Lordship its heartiest congratulations 
on your elevation as a Judge of the Supreme Court of India. The duties which 
fall on a Judge of the High Court are indeed onerous; though ill-informed 
people consider them light, we-know that it is otherwise. But the duties which 
fall to the Judges of the Supreme Court are even more exacting, for even in 
the most doubtful cases the Judge cannot derive comfort from the thought that 
if he is wrong somebody will set him right. 

Your Lordship will bring to your high office a wide and varied experience, 
first, a distinguished © academic career in a college which in Bombay has 
been looked upon. as a hall-mark of intellectual excellence; . practice at the Bar; 
practice on the Bench; considerable administrative experience in one of the 
great departments of the State „—the Law and Judiciary—-; considerable ad- 
ministrative experience of administering the High Court as its Registrar, and 
a large and varied experience on the Bench of the Bombay. High Court. My 
Lord, T express the feelings of all of us when I say that it has been a pleasure 
to be in Your Court. Each matter was carefully attended to, there was little 
interruption, and when things became a little hot, a merry jest helped consi- 
derably in reducing the temperature. We are confident that the very high 
duties of your new ‘office will be discharged with the same distinction and with 
. the same satisfaction which the members “of the Bar have felt here and My Lord 
on behalf of the Bar, I offer to you once again our heartiest congratulations, 
and we look forward to your distinguished tenure of. office in the Supreme 
Court of India. 


Mr. V .H. Gumaste, Government Pleader, said: 
My Lord, 


[t is with great lte that we part from you eee 

Your Lordship came to this Court about ten years back with a very rich 
experience of judicial work. We soon found in you a great depth of learning, 
a quick grasp of facts, accurate exposition of law and above all a great desire 
to do justice. ‘Your patience and tolerance were exemplary. No junior ever 
suffered in Your Lordship’s Court. All of them: received guidance and assis- 
tance from Your Lordship. There never used to be any teusion in Your Lord- 
ship’s Court. 

-During these-ten years you have dealt with a large number of very’ impor- 
tant and difficult matters. Your judgments ih detention. matters clearly show- 
` ed your great ability to master quickly any new branch öf law: ' 

-It was a great pleasure for me to appear before you in the case of Madhya- 
_yugin Bharatacha Itihas. -You then displayed an amazing knowledge of His- 
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tory and Sant Vangmaya. Your judgment in that case is a model of judicial 
restraint. I then felt I was appearing before a very pious Judge. 

You have been a Judge for over thirty years in different places in this coun- 
try. All members of the Bar at all these places have been very happy with 
you. 

' Steadfast and patient work, devotion to duty and unfailing courtesy to the 
members of the Bar have taken you to the highest Court in the land. Your 
elevation to the Supreme Court is, no doubt, a distinct loss to this Court but 
the Bar is happy that the country as a whole has now a very eminent Judge 
in the highest Court of Justice. 

I wish Your Lordship long and very happy life and many useful years of 
service to the people of this country. 


Mr. M.V. Paranjpe, President, Advocates’ Association of Western India, 
said : 
My Lord, 


On behalf of the Advocates’ Association of Western India I offer to Your 
Lordship our heartiest congratulations for this unique distinction which is 
conferred upon you and which is so well merited. We are glad that Your Lord- 
ship has been elevated as a Judge of the Supreme Court of India. I do re- 
member that it was in the beginning of this year that a feeling of sadness 
was creeping on us because Your Lordship was likely to retire within a few 
months thereafter. But all this gloom and shadow of sadness disappeared 
when sun-shine came and the news percolated in the first week of June that 
Your Lordship was going to be appointed as a Judge of the Supreme Court of 
India, This affection which Your Lordship has earned is mainly due to the 
courteous treatment that you gave to the advocates, juniors and seniors alike, 
and readiness and desire to learn what the advocate’s point of view was. These 
were the outstanding qualities in Your Lordship. There was hardly any ten- 
sion at any time in Your Lordship’s Court and there was no moment, as far 
as I can remember, when one had to come out of Your Lordship’s Court with 
any rancour left in one’s mind. Your Lordship’s treatment to the case was 
such that no litigant had any doubt left in his mind that his case was fully 
heard and patiently attended to. Your Lordship’s capacity to take pains has 
earned to Your Lordship a name as a great Judge of this Court. On this oc- 
casion, we offer to Your Lordship our heartiest congratulations and wish Your 
Lordship further successes in life. 


Mr. Justice Palekar replied: 


Mr. Advocate General, Mr. Government Pleader, the President of the Western 
India Advocates’ Association, and the Members of the Bar, 

I thank you for your kind words. I do-not think that I deserve what you 
have said about me. But the thought that you have decided to show your 
affection for me in this manner touches my heart. I can conceive of no re- 
ward higher or more valuable for a person like me who has put in thirty-two 
years in judicial service. 

I confess that when I came on the Bench of this Court nearly ten years ago, 
I was very anxious about my reception here. It is true that after my enrol- 
ment as an Advocate a very long time ago, I practised law for a few years 
in this Court and the other Courts in Bombay. And then again, I worked 
here for a few years as the Registrar of this Cqurt. But by that time, most 
of the familiar figures at the Bar had disappeared, some accepting judicial 
appointments, some again shifting to other Courts, and many more simply 
dropping by the way. I was, therefore, almost a stranger. The feeling was . 
in no way diminished by the consciousness that I had started my judicial 
career at the bottom of the service which had not been represented on the 
High Court Bench for nearly a hundred years after its establishment. The 
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only exception was that of Justice Ranade. But Justice Ranade was an ex- 
ceptional person. He was not even a District Judge. His elevation to the 
Bench was not a tribute to the judicial service from which he rose, but to 
his manysided genius and all-pervading talents. A Ranade is born once in a 
century, and, therefore, his elevation to the Bench cannot be regarded as a 
recognition of the merits of the members of the junior judicial service. Rules 
of seniority between the various branches of the service were so designed that 
a member of the junior branch did not have a chance of being elevated to 
the High Court Bench. What the Rules accomplished was sought to be justi- 
fied by plausible reasons. Uninformed popular opinion attributed this sup- 
pression of the lower judiciary to its alleged illiberal outlook and lack of 
urbanity. You will, doubtless, therefore, appreciate the odds against me and 
the anxiety they caused when I came on the Bench in 1961. I tried as much 
as I could to eliminate this popular prejudice, and if I have succeeded in 
some measure In doing so, I would like, with your permission, to accept the 
sentiments expressed by you as a token of encouragement to the members of my 
service, who, as you all know, work silently in desperate conditions, just above 
the poverty line, to dispose of the bulk of judicial business in the State. 

Tno bidding you farewell, I would be failing in my duty if I do not acknow- 
ledge my grateful debt to you all. This is not a mere formality. A Judge 
normally expects courtesy and cooperation from the Bar. I not only got them 
in full measure, but I also got from it unprecedented cordiality, both here and 
elsewhere, wherever I worked. That I value most. I do not believe with 
one of our earlier Chief Justices that our judicial duties require an extreme 
type of judicial isolation. Nor is it prescribed. But whether such isolation 
is good or bad, a Judge who begins his career at a young age in a small Taluka 
town can hardly escape such isolation. He lives in a glass house where every 
action of his, both inside and outside the Court, is observed and commented 
on. Though he may very much like to-develop social contacts with the local 
elite, he cannot afford to do that. The local elite consist mostly of the members 
of the Bar, and it is just this section he is obliged to avoid to obviate criticism 
of his judicial work. Isolation thus becomes second nature with the young 
Judge as he moves on to higher offices and bigger cities. A stage then comes 
in his life when he regrets his incapacity to make friends and develop inti- 
macies with those with whom he would have liked to be associated. This is a 
terrible deprivation which nothing can compensate. It may make one a cynic 
or a misanthrope. I believe, I am saved from such a fate by the cordiality 
that the members of the Bar showed me invariably. Their friendliness in Court 
was a good substitute for their forbidden friendliness outside it. It has sus- 
tained me through long lonely years. For this I am immensely grateful. 

The traditions of this Court have impressed me from a very young age. 
With your blessings and good wishes, I shall endeavour to be loyal to those 
traditions. Fare you well. 


GLAANIN G. 


Jupars Aas Wrrrers: WHEN SHOULD A JUDGH WRITE AND WHAT SHOULD HE 
NOT WRITE? 


Tas most distinguished judicial author today—putting His Honour Henry 
Cecil Leon into another category!—is obviously Mr. Justice Megarry, who as 
Dr. R.E. Megarry, Q.C., was assistant editor of The Law Quarterly Review, 
author of leading texts on land and equity and of the Miscellany-at-Law: A 
Diversion for Lawyers and Others. It is therefore wholly appropriate that the 
classic and definitive solution to some of these problems should have been sup- 
plied with characteristic elegance by Mr. Justice Megarry in his judgment in 
Cordell v. Second Clanfield Properties Lid. [1969] 2 Ch. 9; [1968] 3 All E. R. 
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746, at p. 751, delivered within ten months of his elevation to the bench, in the 
course of which he said: 


“I would add one comment, in amplification of certain observations that I made when 
counsel cited a passage from Megarry and Wade’s The Law of Real Property (3rd edn.). 
It seems to me that words in a book written or subscribed to by an author who is or 
becomes a judge have the same value as words written by any other reputable author, 
neither more nor less. The process of authorship is entirely different from that of 
judicial decision. The author, no doubt, has the benefit of a broad and comprehensive 
survey of his chosen subject as a whole, together with a lengthy period of gestation 
and intermittent opportunities for reconsideration. But he is exposed to the peril of 
yielding to preconceptions, and he lecks the advantage of that impact and sharpening 
of focus which the detailed facts:of a particular case bring to the judge. Above all, 
he has to form his ideas without the aid of the purifying ordeal of skilled argument on 
the specific facts of a contested case. Argued law is tough law. This is as true today 
as it was in 1409 when Hankford J.! said: “Home ne scaveroit de quel metal un campane 
fuit, si ceo ne fuit bien batu, quasi diceret, le ley per bon disputacion serra ben consu” ;2 
and these words are none the less apt for a judge who sits, as I do, within earshot of the 
bells of St. Clements. I would therefore give credit to the words of any reputable author 
in a book or article as expressing tenable and arguable ideas, as fertilisers of thought, 
and as conveniently expressing the fruits of research in print, often in apt and persua- 
sive language. But I would do no more than that; ‘and in particular I would expose 
those views to the testing and refining process of argument. Today, as of old, by good 
disputing shall the law be well known”. 


That answers some of the questions, but it does not give any indication of 
what, if anything, by its nature or subject-matter it is undesirable for a judge 
to write. For example, should a judge ever comment on a decision in which 
he was involved? Does it not modify the system of stare decisis if the judge’s 
extra-judicial afterthoughts are also available? Lord Goddard C.J. did it of 
R. v. Taylor [1950] 2 K.B. 868 (C.C.A.)3 and Lord Denning M. R. of D.P.P. 
v. Smith [1960] A.C. 2904 But it is rare. 

Again, what when a judge is severely eritical of the existing substantive law 
on some point? While this may often be permissible and even welcome, a very 
questionable illustration was Lord Simon’s 1970 Riddell lecture®, delivered 
when he was still President of the Probate, Divorce and Admiralty Division. 
Lord Simon was particularly critical of the principles of the Divorce Reform 
Act 1969, even before the new regime had begun, yet after the statute had been 
subject to a protracted and heated public debate before it ultimately received 
parliamentary sanction. And this was the judge most directly concerned with 
the implementation and direction of the new policy in the courts. 

Typically, though neither practice at the Bar nor work on the bench allows 
much time for the time-consuming occupation of legal writing. Some of Sir 
James Stephen’s great work, notably his History of the Criminal Law of Eng- 
land, appeared when he was a judge, while the last of Blackstone’s Commentaries 
was published a year before he went to the bench. Lord Hewart found time 
to write The New Despotism while Chief Justice, a work more remarkable 
for its uncompromising and trenchant style than its scholarship. 

What else do judges say or write off the bench? The annual speech of the 
Lord Chief Justice at the Lord Mayor of London’s banquet for the judges has 
become an important and valuable custom. Judges have been Hamlyn lec- 
turers in England and Lionel-Cohen lecturers in Israel, and Lord Devlin set 
jurisprudence ablaze with his Macecahbean lecture on The Enlargement of Morals 
at the British Academy in 1959. Judges frequently address university law 


1 Author’s note: Sir William Hankford, 8 (1952) 2 J.P.S.T.L. (ns.) 8. 
who was first a judge of the Common Pleas 4 Responsibility before the Law (1061). 
and then presided over the Court of King’s 5 “Recent Developments in Matrimonial 
Bench from 1413 until his death in 1422, Law” : ace N.L.J., February 26, 1970, pp. 189. 
was Anne Boleyn’s grandfather. and 209. i 

2 Y.B.11 Hen. 4, Mich., fo 87. 


VOL, LXXIN.] JOURNAL. , 67 


societies and similar bodies; Mr. Justice Scarman as chairman of the Law 
Commission has often discussed law reform in public; and Law Lords parti- 
cipate in certain debates in the House of Lords, provided that they avoid 
political controversy. Some judges will -review books for legal periodicals; 
others wil adamantly and curtly refuse. 

That judicial contributions to the literature of the law are of immense 
value is beyond ‘question, and they could with profit be multiplied. But it 
must be equally true. that a, judge is not free to write whatever and whenever 
he chooses. Certain limitations are perforce imposed by the office he holds, 
and me is for the judges themselves to resolve the remaining difficulties—Granast 

ZELLICK in The New Law Journal (London). 


NOTES ON RECENT SUPREME COURT DECISIONS.* 


[ NOTE 58] 


Advocates Act (26 of 1961), Secs. 37, 35 (2)—.Advocate General of State appearing before 
disciplinary committee of State Bar Council in. pursuance of notice under s. 35 (2)-~-Whether 
Advocate General a “person aggrieved” within meaning of s. 37 (1). 

The Advocate General of a State who files an appeal under s. 87 of the Advocates Act, 
1961, against the orders of the Disciplinary Committee of the Bar Council of the State holding 
an advocate not guilty of misconduct, is not a ‘person aggrieved” within the meaning of s. 87 (1) 
of the Act and therefore his appeal is incompetent. 

Any person who feels disappointed with the result of a case is not a ‘person aggrieved’. 
He must be disappointed of a benefit which he would have received if the order had, gone the 
other way. The order must cause him a legal grievance by wrongfully depriving him of some- 
thing. It is no doubt a legal grievance and not a grievance about material matters but his 
legal grievance must be a tendency to injure him: That the order is wrong or that it acquits _ 
some One who he thinks ought to be convicted does not by itself give rise to a legal grievance. 


(Adi Pheroz Shah Gandhi v. H. M. Seeroat. Civil Appeal No, 2259 of 1969, 
decided on August 21, 1970). ME 
[ NOTE 59] 


Arbitration Act (X of 1940), Sec. 8 (1).(b)—Construction. 
To take the case out of s. 8 (7) (b) of the Arbitration Act, 1940, what is required is not the 
intention of the parties to supply the vacancy but their intention not to supply the vacancy. 


(M/s. Prabhat General Agencies v. Union of India. Civil Appeals Nos. 1961 
to 1968 of 1966, decided on October 12, 1970). 


[NOTE 60] 


Arbitration Act (X of 1940), Secs. 30, 16—When an award can be remitted, or set aside 
by Court. 


The general rule in matters of arbitration awards is that where parties havo agreed upon 
an arbitrator, thereby displacing a Court of law for a domestic forum, they must accept the 
award as final for good or ill. In such cases Lhe discretion of the Court either for remission or 
for setting aside the award will not be readily exercised and will be strictly confned to the 
specific grounds set out in ss. 16 and 80 of the Arbitration Act, 1940, ‘ 

The Court while examining an award will look at documents accompanying and forming 
part of the award. Thus, if an arbitrator were to refer to the Plendngs of the parties so as to 
incorporate them into the award, the Court can look at them. 

‘The question whether a contract or a clause of it is incorporated in the ee is R 
question of construction of the award. The test is, docs the arbitrator come to a finding on the 
wording of the contract. If he does, he can be said to have impliedly incorporated the 
contract or a clause in it whichever be the case. But a mere general reference to the contract 
in the awardis not to beheld as incorporating it. The principle of reading contracts or-other 
documents, into the award is not to be encouraged or extended. The rule thus is that as the 
parties choose their own arbitrator to be the judge in the dispute between them, they cannot, 


*Based on printed judgments issued by the Supreme Court Registry. 
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when the award is good on the face of it, object to the decision either upon the law or the facts. 
Therefore, even when an arbitrator oc mmits a mistake either in law or in fact in determin- 
ing the matter referred to him, but such mistake does not appear on the face of the award or 
in a document appended to or incorporated in it so as to form part of it, the award will neither 
be remitted nor set aside notwithstanding the mistake. 
(M/s. Allen Berry & Co. Private Ltd. v. The Union of India. Civil Appeal 

No. 2418 of 1966, from Punjab, decided on January 5, 1971). ; 

f [NOTE ól } 

Banking Regulction Act (X of 1949), Sec. 45—Whether employee of transferor bank can be 
depriced of his rank and status in transferee bank on ground of lack of experience and qualifications. 

The Banking Regulation Act, 1949, guarantees the same terms and conditions of service, 
and the transferee bank is entitled to ‘‘fit’’ the employees of the transferor bank into the cor- 
responding rank or status. In doing so it has to take into account the qualifications and ex- 
perience of the employees of the transferor bank. But in ‘fitting’ an employee into the trans- 
feree bank, the rank and status enjoyed by an employee in the transferor bank cannot be 
ignored. A person performing certain duties in the transferor bank when admitted into the 
service of the transferee bank may be so *‘ fitted” in a cadre which is equivalent in status and 
rank with the status and rank of the employees in the transferee bank, but in grading him into 
the cadre of equivalent status and rank, experience and qualifications must be taken into 
account. On the ground of lack of experience and qualifications a person cannot be deprived 
of his rank and status in the transferee bank. Clause (if) to the first proviso of s. 45 (5) (1) 
of the Act does not authorise the transferee bank to “ft” an employee in the transferee bank 
into a post with rank and status lower than the rank and status enjoyed by the employee in the 
transferor bank. 

(State Bank of Travancore v. Elias Elias. Civil Appeal No. 1720 of 1968, 

from Kerala, decided on September 4, 1970). l 


[ NOTE 62] 


Bombay Public Trusts Act (Bom. XXIX of 1950), Sec. 35 (1)—Whether mens rea necessary 
ingredient of 3. 35 (1). 


The liability imposed on the trustee under s. 85 (1) of the Bombay Public Trusts Act, 
1960, is absolute and, therefore, the Court cannot read into it the requirement of mens rea. 
(The State of Gujarat v. Acharya Shri Devendraprasadji Pande. Criminal Appeals 
Nos. 2 to 12 of 1968, from Gujarat, decided on October 12, 1970). 


{ NOTE 63] 


Cinematograph Act (87 of 1952), Sec. 5B—Constitution of India. Art. 19—Whether censorship 
and pre-censorship of films justified—Test of obscentiy of films—Vague lam how to be construed — 
Construction of statute. 

Censorship jn India (and pre-censorship is not different in quality) has full justification in 
the field of the exhibition of cinema films. The censorship imposed on the making and exhi- 
bition of films is in the interests of society. If the Regulations venture into something which 
goes beyond this legitimate opening to restrictions, they can be questioned on the ground that 
a legitimate power is being abused. Therefore, censorship of films including prior restraint 
is justified under the Constitution of India. 

The principles laid down by the Supreme Court in Udeshi v. State! on which the diniy 
of a book is to be considered, apply mutatis mutandis to films and also other areas besides 
obscenity. 

Our standards must be so framed that we are not reduced to a level where the protection 
of the least capable and the most depraved amongst us determines what the morally healthy 
cannot view or read. The standards that we set for our censors must make a substantial al- 
lowance in favour of freedom thus leaving a vast area for creative art to interpret life and 
society with some of its foibles along with what is good. We must not Jook upon such human 
Telationships as banned tn toto and for ever from human thought and must give scope for talent 
to put them before society. The requirements of art and literature include within themselves 
a comprehensive view of social life and not only in its ideal form and the line is to be drawn 
where the average moral man begins to feel embarrassed or disgusted at a naked portrayal of 


1 [1065] 1 S.C.R. 05, 8.0. 67 Bom. L.R. 606. 
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life without the redeeming touch of art or genius or social value. If the depraved begins to see 
in these things more than what an average person would, in much the same way, as it is 
wrongly said, a Frenchman sees a woman’s legs in everything, it cannot be helped. In our 
scheme of things ideas having redeeming social or artistic value must also have importance 
and protection for their growth. Sex and obscenity are not always synonymous and it is 
wrong to classify sex as essentially obscene or even indecent or immoral. It should be our con- 
cern, however, to prevent the use of sex designed to play a commercial role by making its own 
appeal. This draws in the censors’ scissors. 

Parliament has not legislated enough, nor has the Central Government filled in the gap. 
Neither has separated the artistic and the socially valuable from that which is deliberately in- 
decent, obscene, horrifying or corrupting. They have not indicated the need of society and the 
freedom of the individual. They have thought more of the depraved and less of the ordinary 
moral man. In their desire to keep films from the abnormal, they bave excluded the moral. 

Although the directions given by the Central Government to the Board of Film Censors in 
furtherence of the power under s, 5B (2) of the Cinematograph Act, 1952, are not defective, 
directions to emphasize the importance of art to a value Judgment by the censors need to be 
included. 

If a law ig vague or appears to be so, the Court must try to construe it, as far as may be, 
and language permitting, the construction sought to be placed on it, must bein accordance 
with the intention of the Legislature. Thus if the law is open to diverse constructions that con- 
struction which accords best with the intention of the Legislature and advances the purpose of 
legislation, is to be preferred. Where however the law admits of no such construction and 
the persons applying it are in a boundless sea of uncertainty and the law prima facie takes 
away a guaranteed freedom, the law must be held to offend the Constitution. If possible, the 
Court instead of striking down the law may itself draw the line of demarcation where possible 
but this effort should be sparingly made and only in the clearest of cases. 


(K. A. Abbas v. The Union of India. Writ Petition No, 491 of 1969, decided 
on September 24, 1970). 
[ NOTE 64] 


Civil Procedure Code (Act V of 1908), Sec. 9— Whether suit under s. 9 maintainable for in- 
tevference with right to worship. 

A right to worship is a civil right, interference with which raises a dispute of a civil 
nature in respect of which a civil suit is maintainable under s. 9 of the Civil Procedure Code, 1908. 
Disputes which are in respect of rituals or ceremonies alone cannot be adjudicated by Civil Courts 
if they are not essentially connected with civil rights of an individual or a sect on behalf of whom 
a suit is filed. 

( vem Singh v. Kesrimal. Civil Appeal No. 158 of 1967, from Rajasthan, 

decided on November 26, 1970). 


{ NOTE 65 |] 

Companies Act (I of 1956), Sec. 111 (8A)—Article of Company permitiing Directors to de- 
cline to register transfer of shares withcut stating reasons—When can Court draw unfavourable in- 
ferences against Directors ewercising their discretion to refuse to register transfer of shares. 

ifthe Articles of Association of a Company permit the Directors to decline to register transfer 
of shares without stating the reasons the Court would not draw unfavourable inferences against 
the Directors because they did not give reasons. In other words, the Court will assume that 
the Directors acted reasonably and bona fide and those who alleged to the contrary would have 
to prove and establish the same by evidence. Where however the Directors gave reasons the 
Court would consider whether they were legitimate and whether the Directors proceeded 
on.a right or wrong principle. Where the Directors gave reasons which were legitimate, the 
Court will not overrule that decision merely on the ground that the Court would not have come 
to the same conclusion. As a result of the introduction of s. 111 (64) in the Companies Act, 
1956 two consequences follow. First, if the Articles permit the Directors not to disclose reasons 
for declining to register a transfer the statute confers power to interrogate the Directors and 
disclose the reasons. Secondly, if the Directors do not disclose reasons, presumption can he 
drawn against the Directors for non-disclosure of reasons in spite of being called upon to do so. 

Where the Article of a Company provides that the Directora might at their absolute and 
uncontrolled discretion decline to register any transfer of shares, discretion here does not mean 
a bare affirmation or negation of a proposal. . Discretion implies just and proper consideration 
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of the proposal in the facis and circumstances of the case. In the exercise of that discretion 
the Directore must act for the paramount interest of the Company and for the general interest 
of the shareholders because the Directors are in a fiduciary position both towards the Company 
and towards every shareholder. The Directors are therefore TELUR to act bona fide and not 
arbitrarily and not for any collateral motive 

(Bajaj Auto Ltd., Poona v. H. K. Frrodia. Civil. Appeals Nos. 546, 547 and 
692 to 1081 of 1970, decided on September 4, 1970). 


(NOTE 66 ] 


Constitution of India—Appeal to Supreme Court by certificate—Whether appealin a live suit 
competent 

The Constitution of India contemplates the filing of an appeal to the Supreme Court by 
cerlificate only against a judgment, decree or final order of the High Court. It does not con- 
template bringing an appeal in a suit which is slill a live suit and in which further: proceedings 
are to be taken. 

(Shri Prakash Chand Aggarwal v. M/s. Hindustan’ Steel Ltd. Civil Miscellaneous 

Petition No. 2851 of 1970, from Orissa, decided on September 15, 1970). 


[ NOTE 67] 


Constitution of India, Art,-26-—-Whether art. 26 iakes away State's right to acquire properi y 
belonging to religious denomination. 

Article 26 of the Constitution of India does not Take away the right of the State to acquire 
property belonging to religious denominations. 

(Khajamian Wakf Estates v. The State of Madras. Civil Appeals Nos. 
2480 to 2509 etç., from Madras, decided on November 18, 1970). 
[ NOTE 68] 

"Constitution of India, Art. 217 (8), 132 (1)—-What amounts to consultation between the Chief 
Justice and President under art. 217 (8)—Whether art. 217 (8) guarantees right of personal hearing 
—-When Court can set aside President’s order under art. 217 (8)—Certificate under art. 132 (1) when 
should be given. 

It is not a condition of the validity of the decision by the President under art. 217 (3) of 
the Constitution of India that the President and the Chief Justice of India should meet and 
discuss across a table the pros and cons of the’ proposed action, or the value to be attached to 
any piece of evidence laid before the President and made available to the Chief Justice. 

There is nothing in el. (3) of art. 217 which requires that the Judge whose age is in dispute, 
should be given a personal hearing by the President. The President may in appropriate cases 
in the exercise of his discretion give Lo the Judge concerned an oral hearing but he is not bound 
to doso. An order made by the President which is declared final by cl. (3) of art. 217 is not invalid 
merely because no oral hearing was given by the President to the Judge concerned. An opportunity 
to make representation to the Judge, afler apprising him of the evidence which was likely to 
be used against him and consideration of the representation and the evidence comply with the 
requirements of art. 317 (3). Whether in a given ease the President should give a personal 
hearing is for him to decide. The question is left to the discretion of the President to decide 
whether an oral hearing should be given to the Judge concemed. 

In a proceeding of a judicial nature, the basic rules of natural justice must - be followed. 
But it is not necessarily an incident of the rules of natural justice that personal heariig must 
be given to a party likely to be affected by the order. Except in proceedings in Courts, a mere 
denial of opportunity of making an oral representation will not, without more, vitiate the pro- 
ceeding. A party likely to be affected by a decision is entitled lo know the evidence against 
him, and to have an opportunily of making a representation. He however cannot claim that 
an order made without affording him an opportunity of a personal hearing is invalid. 

- In the matter of serving notice and asking for representation from Judge of the High Court 
where a question as to his age is raised, the President’s Secretariat should ordinarily be the 
channel, the President should have consultation with the Chief Justice of India as required by 
the Constitution and there must be no interposition of any other bcdy or authority, in the con-. 
sultation belween the President and the Chief Justice of India. Normaly an opportunity for 
an oral hearing should be given to the’ Judge whose age is in question, and the question should 
be decided by the President on consideration of such materials as may be placed by the. J ludge 
concerned and the evidence against him after the same is disclosed to him. 
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Notwithstanding the declared finalily of the order of Une President the Court has jurisdiction 
in appropriate cases to-set aside the order, if it appears that it was passed on collateral consi- 
derations or the rules of natural justice were not observed, or that the President's judgment 
was coloured by the advice or representation made by the executive or it was founded on no 
evidence. But this Court will not sit in appeal over the judgment of the President, nor will 
the Courts. determine the weight which.should be attached to the evidence. Appreciation of 
evidence ig entirely left to the President and it is not for the Courts to hold that on the cvidence 
placed before the President on which the conclusion is founded, if they were called upon to decide 
the case they would have reached some other conclusion. 

A single Judge of tlie High Court may in appropriate cases under art. 132 (1) of the Consti- 
tution of India certify that the case involves a substantial question of law as to the inter- 
pretation of the Constitution. But sucha certificate isintended to be given in very exceptional 
cases where a direct appeal is necessary and in view of the grave importance of the case an early 
decision of the case must in the larger interest of Lhe public or similar reasons be reached. 

(Union of India v. Jyoti Prakash Mitter. Civil Appeal No..52 of 1968, from 
Calcutta, decided on January 21, 1971). 


[NOTE 69] | 


Constitution of India, Art, 311 (2)——‘Reduction tn rank,” meaning of expression. 

The expression “reduction in rank” in art. 811 (2) of the Constitution of India has to be 
construed according to the well-established meaning it has acquired, as in the case of the other 
two expressions, namely, ‘dismissal’ and ‘removal’ in that Article, under the various service 
rules and the provisions in that regard.in the Constitution Acts of 1915 and 1085. The expres- 
sion “reduction in rank” in the Article, therefore, means reduction from s higher to a lower 
rank or post when imposed as a penalty. Therefore, an order forfeiting the pagt service 
which has earned a government servant increments in the post or rank he holds, howsoever 
adverse it is to him, affécting his seniority within the rank to which he belongs or his future 
chances of promotion, does not attract the ‘Article. His remedy, therefore, is confined to the 
rules of service goveraing his post. 

Rupnarain Singh v. Orissa State®, overruled. 
(The State of Punjab v. Kishan Dass. Civil Appeal No. 859 of 1967, from Punjab, 
decided on January 19, 1971). ees l 
Í [ NOTE 70] 

Constitution of India. Seventh Schedule—Taxing eniry, scope of its power. 

_ A taxing entry'in the Seventh Schedule to the Constilution of India confers power upon 
the Legislature to, legislate for matters ancillary or incidental including provisions for preventing 
evasion of tax. | 

(The Check Post Officer, Coimbatore v. M/s. K. P. Abdulla & Bros. Civil Appeals 
Nos. 2012 and 2018 of 1969, from Madras, decided on November 28, 1970). 


[NOTE 71] - 


Constitution of India. Seventh Schedule. Lists I & II—Whether entries dealing with specific 
lopics empower levy of tax on transactions relating to these topics. 

Entries of Lists I and II in the Seventh Schedule to the Constitution of India dealing with 
certain specific topics do not grant power to levy tax on transactions relating to those topics. 
Power-lo tax must be derived from a specific Laxing entry. 

(The State of Mysore v. M/s. D. Cawasji and Co. Civil Appcals Nos. 179 to 
285 etc., from Mysore, decided on November,18, 1970). 


[-NOTE 72] 


Criminal Piuccdure Cede (Act V of 1898), Sec. 144, Chapter PERE CONS of India. 
Art, 19—-Whether s. 144 & Chapter VIII constitutionally valid. 

The provisions of s. 144 and Chapter VIII of the Criminal Proccdure Code, 1898, are cons- 
titutionally valid. These provisions are not in excess of the limits laid down in the Constitu- 
tion of India for restricting the freedoms guarantecd by art. 19 (D (a), (8), (9 and (d) of the 
Constitution, 

The overlap of the terms suoi bra: and public tranquillity i is only partial. The terms 
are not always synonymous. The latter is a much wider expression and takes in many things 


2, [1959] ALR. Ori. 167. 
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which cannot be described as public disorder. The words ‘publio order’ and ‘publio tranquillity’ 
overlap to a certain extent but there are matters which disturb public tranquillity without being 
a disturbance of public order. A person playing loud music in his own house in the middle of the 
night may disturb public tranquillity, but he is not causing publio disorder. ‘Public order’ 
no doubt also requires absence of disturbance of a state of serenity in society but it goes fur- 
ther. It means, what the French designate ordre publique, defined as an absence of insurrection, 
riot, turbulence, or crimes of violence. The expression ‘publie order’ includes absence of all 
acts which are a danger to the security of the State and also acts which are comprehended by 
the expression ‘ordre publique’ explained above but not acts which disturb only the eee 
of others. 

The expression ‘in the interest of public order’ in the Constitution is anik of laking within 
itself not only those acts which disturb the security of the State or are within ordre publique 
but also certain acts which disturb public tranquillity or are breaches of the peace. 

Although s. 112 of the Criminal Procedure Code speaks of the ‘substance of the information’ 
it does not mean the order should not be full. It may not repeat the information bodily but 
it must give proper notice of what has moved the Magistrate to take the action. This order is 
the foundation of the jurisdiction and the word ‘substance’ means the essence of the most im- 
portant parts of the information. 

Sub-sections (7) and (2) of s. 117 of i Criminal Procedure Code envisage that the Magis- 
trate must proceed to inquire into the truth of the information and only after prima facie satisfy- 
ing himself about the truth and after recording his reasons in writing can the interim bond be 
asked for. 

Muthuswamt, In re, In re Venkatasubba Reddy, Jagdish Prasad v. The State’, Jallaludin 
Kunju v. State’, Shravan Kumar v. Supdt. Dist. Jail’, Jangir Singh v. State®, Rame Gowda v. 
State of Mysore’ and Ratilal Jasraj v. State’, approved. 

Emperor v. Nabibua'!, Dulal Chandra v. The State“, Gani Ganui v. State, and Laxmilal v. 
BherulaP4, overruled. 


(Madhu Limaye v. Sub-Divisional Magistrate, Monghyr. Writ Petitions Nos. 
77 and 807 of 1970, decided on September 21/October 28, 1970). 


[NOTE 73] ` 
Hindu law—Limiied owner, sale by—Legal necessity to support sale—Burden of proof. 


Legal necessity to support the sale of property by a Hindu female limited owner must be 
established by the alienees, In adjudging whether the sale conveys the whole estate, the actual 
pressure on the estate, the danger to be averted, and the benefit to be conferred upon the estatc 
in the particular instance must be considered, Legal necesssity does not mean actual compul- 
sion: it means pressure upon the estate which in law may be regarded as serious and sufficient. 
The onus of proving legal necessity may be discharged by the alienee by proof of actual necessity 
or by proof that he made proper and bona fide enquiries about the existence of the necessity and 
that he did all that was reasonable to satisfy himself as to the existence of the necessity. 

Recitals in a deed of legal necessity do not by themselves prove legal necessity. The reci- 
tals are, however, admissible in evidence, their value varying according to the circumstances 
in which the transaction was entered into. The recitals may be used to corroborate other 
evidence of the existence of legal neceasily. The weight to be attached to the recitals varies 
according to the circumstances. Where the evidence which could be brought before the 
Court and is within the special knowledge of the person who seeks to set aside the sale is 
withheld, such evidence being normally not available to the alienee, the recitals go to his aid 
with greater force, and the Court may be justified in appropriate cases in raising an inference 
against the party seeking to set aside the sale on the ground of absence of legal T wholly 
or partially, when he withholds evidence in his possession, 


Smi. Rani v. Smt. Santa Bala Debnath. Civil Appeal No. 1948 of 1966, from 
Calcutta, decided on October 14, 1970). 


3 [1940] Med. 885, F.B. 9 ET Mysore 259, 
4 [1955] A.LR. A.P. 96. 10 [1956] A.LR. Bom. 885. 

5 his A.LR. Pat. 106. 1} [1942] A.I.R. Sind 86. 

G [1952] ALR. Tr. & Co. 262. 12 iess] A.LR. Cal. 288. 

7 [1057] ALR. All. 189. 18 [1030] A.LR. J. & K. 125. 
8 [1060] ALR. Punj. 225. 14 [1958] A. I.R. Raj. 849. 
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[ NOTE 74] 

Identification paradse—Effect of absence of such test identification of accused. 

The absence of test identification in all cases is not fatal and if the accused person is well- 
known by sight it would be waste of time to put him up for identification. Of course if the 
. prosecution fails to hold an identification on the plea that the witnesses already knew the 
accused well and it transpires in the-course‘of the trial that the witnesses did not know the 
accused previously, the prosecution would run the risk of losing its case. If there is any doubt 
in the matter the prosecution should hold an identification parade specially if an accused says 
that the alleged eye-witnesses did not know him previously. It may be that there is no express 
provision in the Code of Criminal Procedure enablmg an accused to insist on an identification 
parade but if the accused does make an application and that application is turned down and it 
transpires during the course of the trial that the witnesses did not know the accused previously, 
the prosecution will unless there is some other evidence, run the risk of losing the case on this 
point. ' 
(Jadunath Singh v. The State of U. P. Criminal Appeal No, 55 of 1970, from 
Allahabad, decided on December 7, 1970). 

[NOTE 75] 

Lease and licence--How to determine. whether tnsirumeni creates lease or licence--Tesi af 
ceclusioe possession whether decistoe—Constiiution of India. Art. 133 (1) (c). 

Intention of the parties to an instrument must be gathered from the terms of the agreement 
examined in the light of the surrounding circumstances, The description given by the parties 
may be evidence of the intention but is not decisive. Mere use of the words appropriate to the 
creation of a lease will not preclude the agreement operating as a licence. A recital that the 
agreement does not create a tenancy is also not decisive. The crucial test in each case is whether 
the instrument is intended to create or not to create an interest in the property the subject matter 
of the agreement. If it is in fact intended to create an interest in the property it is a lease. If 
it does not, it is a licence. In determining whether the agreement creates a lease or a licence 
the test of exclusive possession, though not decisive, is of significance. 

A certificate granted by the High Court under art. 188 (7) (c) of the Constitution of India 
must’ be supported by adequate reasons. It is obligatory upon the High Court to set out the 
question of public or private importance which in their opinion falls to be determined in the 
proposed appeal. 

(Sohal Lal Naraindas v. Lawmidas Raghunath Gadit. Civil Appeal No. 2448 
of 1966, from Bombay, decided on January 8, 1971). 

[ NOTE 76 ] 

Limitation Act (36 of 1963), Sec. 18—Requtrements of acknowledgement of liability under 
8, 18.’ 

The statement on which the plea of acknowledgement is founded must relate to a subsist- 
ing liability as s. 18 of the Limitation Act, 1968, requires that it must be made before the 
expiration of the period prescribed under the Act. It need not, however, amount to a promise to 
pay, for, an acknowledgement does not create a new right of action but merely extends the period 
of limitation. The statement need not indicate the exact nature or the specific character 
of the liability. The words used in the statement in question, however, must relate to a present 
subsisting liability and indicate the existence of jura] relationship between the parties, such 
as, for instance, that of a debtor and a creditor, and the intention to admit such jural 
relationship. Such an intention need not be in express terms and oan be inferred by impli- 
cation from the nature of the admission and the surrounding circumstances. Generally speak- 
ing, a liberal construction of the statement in question should be given. That of course does 
not mean that where a statement is made without intending to admit the existence of jural 
relationship, such intention should be fastened on the person making the statement by an 
involved and far-fetched reasoning. 

(M/s. Lakshmiratan Cotton Mills Co. Lid. v. The Aluminium Corporation of 
India Lid. Civil Appeals Nos. 116, 117 and 119 of 1967, from Allahabad, decided 
on October 16, 1970). 

[ NOTE 77] - 

Medical and Toilet Preparations (Eæcise Duties) Act (106 of 1955), Schedule, Item 1; Sec. 3 (1) 
—Whether duty under Item 1 of Schedule to Act atiracted where component of medical preparation 
contains alcohol. 
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In order to attract duty under Ilem 1 in the Schedule to the Medical and Toilct Prepara- 
Lions (Excise Duties) Act, 1955, read wilh s. 3 (7) of the Act, all that is required is that a me- 
dicinal preparation should contain alcohol. Alcohol may be a part of the preparation either 
because it is directly added to the solution or it came to be included in that medicinal prepa- 
ration beoause one of the components of that preparation contained alcohol. 

Pharm Producis v. Dist. Rev. Oficeri, approved. 

In interpreting a taxing provision, the Courts should not ordinarily concern themselves 
with the policy behind the provision or even with its impact. 

(M/s. Baidyanath Ayurved Bhavan (Pvt.).Ltd., Jhansi. v. The Eucise Commissioner, 
U. i Civil Appeal No. 1924 of 1970, from Allahabad, decided on October 14, 
1970 


[ NOTE 78 ] 


Order of reverston—-Civil servant reverted to his post after temporary appointment to superior 
` post—When such order liable to be set aside—Constitution of India. Art. 311. 

The mere form of the order reverting an oficer to his substantive post even if he is appointed 
temporarily or in an officiating capacity to a superior post, is not decisive. Ifthe order is made 
for a collateral purpose, or if in making the order the officer is actuated by malice, the order 
is liable to be set aside. Again if the order involves &. penalty, even if on the face of it the order 
does not bear any such impress, the Officer prejudiced by the making:of that order is entitled 
to prove that he has been denied the protection of the guarantee under art; 811 of the Con- 
stitution of India, or of the protection of the rules governing his appointment. An order of re- 
version made due to exigencies of the service in consequence of which.an officer who ‘was 
temporarily appointed or appointed in an officiating vacancy may not be challenged, But 
the order passed maliciously or on collateral considerations or which involves penal consequences, 
or denies to the civil servant the guarantee of the Constitution or of the rules POVEDE his 
employment, is always open to challenge by appropriate proceedings. 

(Jagdish Prasad Shastri v. The State of U. P. Civil Appeal No. 1988 of 1966, 
from Allahabad, decided on. October 18, 1970). 

[ NOTE 79] 

Indian Parinership Act (IX of 1932), Secs. 58, 59, 69—Registration of firm when takes place. 

Registration of a firm takes place only when the necessary entry is made in ‘the register 
of firms under s. 59 of the Indian Partnership Act, 1982, by the Registrar. - Section 58 (I) of 
the Act ig not to be read in isolation ond has to be considered ‘along : with the scheme of the 
other provisions of the Act, namely, s. 50 and s. 69. ; 

Ram Prasad v. (Firm) Kamta Prasad‘*, Danmal Parshotamdas v. Baburam ChhotelaP’ and 
Kerala Road Lines Corporation v. Commr. of Ine. -Tas'*, approved. 

(The Commissioner of Income taw, Andhra Pradesh v. M/s. Jayalakshmi Rice 
and Oil Mills Contractor Co. Civil Appeal No. 545 of 1967, from Andhra Pradesh, 
decided on J anuary 15, 1971). 

[ NOTE 80] 


Indian Penal Code (XLV of 1860), Secs. 419, 109—Oath Commissioner deduced to attest affi- Í 
davit by wrong identification by accused— Applicability y of 8. 419 read with 8. 109. 

Where the accused, who was known to the Oath Commissioner, wrongly identified A as 
G and got an affidavit attested by the Oath Commissioner as if it was being sworn by G, it 
was held that the accused had not committed an offence .under s. 419 read with s. 109 of the 
Indian Penal Code. 

(Ram Jas v. The State of U. P. Criminal sa No. 118 of 1967, from “Allahabad, 
decided on September 1970). 
[NOTE 8! 


Indian Post Office Act ( 6 of 1898)—Innocent and insignificant misstatement by insured 
regarding value of gold coin or bullion sent by post— Whether insured becomes disentitled to com- 
pensation if articles lost in course of transmission by post. 

The provisions of the Indian Post Office Act, 1898, and the Rules framed cen it have 
to be construed and read in a reasonable manner. The Rules insure that the insured should uot 


15 [1060] A.LR. Mad. 448. = 17 apes) LL.R. 58 All. 495. 
16 [1035]A.1.R. AU. 898. 18 (19638) 51 LT.R. 711. 
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make a declaration in respect of gold coin or bullion sent by parcel post in excess of the market 
value nor can the insured get more compensation than the market value if the articles are lost , 
in course of transmission. by post. But this does not mean that any innocent and insignificant 
misstatement by the insured of the actual value which has to be the market value on a particular 
date and at the place of posting can lead to the result that he becomes wbolly disentitled to 
receive any compensation. However, the insured is not completely absolved from the respon- 
sibility of ascertaining the market value. If he gives somé value which is approximately the 
game as the market value, the insurer cannot take up the position that owing to an insignificant 
difference the insured tannot recover the compensation, 


The gencral prinaiple of the law of insurance that the burden is on the insurer of showing 
that a policy is no longer subsisting or that there had been a breach of such a condition which 
relieves the insurer -from liability, is applicable when an insurance has boen effected under the 
, provisions of the Indian Post Office Act and the Rules, 


(The Union of India v. M Is. Sohanlal Sampailal. Civil Appeal No. 2288 of 1966, 
from Bombay, decided October 27, 1970). - 


[ NOTE 82] 
indian Regisiratten Aci (XVI of 1905)—Regisiration of agreement which reduces rent of 
existing registered lease whether necessary, 
A document which varies the essential terms of the exisling registered lease, such as the 
amount of the rent, must be registered. 
Lalit Mohan Ghosh v. Gopalt Chuck Coal Company, Ld., approved. 
Obai Goundan v. Ramalinga Ayyar?®, overruled. 


(Sunil Kumar Roy v. M/s. Bhowra Kankanee Collieries Lid. Civil Appeal 
No. 2428 of 1966, from Patna, decided on December 15, 1970). 


[ NOTE 83 ]” 


Harraniin of the Peoples Act (43 of 1950—Represeniation of the Peoples Act (43 of 1981) 
-Whether Court trying election petition can go tnto question of validity of entry in Electoral Roll. 


The entries made in an Electoral Roll. of a constituency can only be challenged in acoor- 
dance with the machinery provided by the Representation of the Peoples Act, 1950, and not 
in any other manner or before any other forum unless some question of violation of the prcvisions 
of the Constitution of India is involved. Therefore the Court trying an election petition under 
-the Representation of the Peoples Act, 1951, has no jurisdiction to > g0 into the question . of 
the validity of an entry in an Electoral Roll. 

Sriramulu v. Deviah, approved. 


(Pampakavi Rayappa Belagali v. B. D. Jatti. Civil Appeal No. 2394 of 1968, from 
Mysore, decided on October 15, 1970). 


[ NOTE 84] 


~ Res E E asad all issues raised on pleadings Whether such adjudication operates 
as res judicata in subsequent suit where identical quesiions arise between same partics. 


It would Be open to a Court not to decide all the issues which may arise on the pleadings 
before it if it finds thatthe plaint on the face of it is barred by any law. If for instance the 
plaintiff's cause of action is against a Government and the plaint does not show that notice under 
8. 80of tlie Code of Civil Procedure claiming relief was: served in terms of the said section, it 
would be the duty of the Court to reject the plaint recording an order to that effect with rea- 
sons for the order. In such a case the Court should not embark upon trial of all the issues 
involved and’ such rejeclion would not preclude the plaintiff from presenting a fresh plaint- in 
respect of the same cause of action. But, where the plaint on the face of it does not show that 
any relief envisaged by s. 80 of the Code is being claimed, it would be the duty of the Court to 
go into all the issues which may arise on the pleadings including the question as to whether 
notice under s. 80 wag nedessary. If the Court decides the various issues raiscd on the pleadings, 
it is difficult to see why the adjudication of the rights of the parties, apart from the question 
as to the applicability of s. 80 of the Code-and absence of notice thereunder should not operate 


19 (1911) LL.R. 89 Cal. 284,73, ` 21 [1905] 1 Mys. L. J. 076. 
20 (1898) LLR. 22 Mad. 217. ee 
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as res fudicaia in a subsequent suit where the identical questions arise for determination 
between the same parties. 


(Gangappa Gurupadappa Gugwad v. Rachawwa. Civil Appeal No. 1782 of 1966, 
from Mysore, decided on October 28, 1970). 
{ NOTE 85 ] 
Sea Customs Act (8 of 1878)—Imporis and Exports (Qontrol) Act (XV LI of 1947), Sec. 6— 
Whether for breach of condition of licence provisions of Sea Customs Act can be invoked to punish 
such breach. 


The scope of powcr under the Sea Customs Act, 1878, was not enlarged by the amendment 
to s. 5 of the Imports and Exports (Control) Act 1947, by Act 4 of 1960. There is nothing 
in the amended s. 5 of the Imports and Exports (Control) Act which warrants the view that 
the provisions of the Sea Customs Act, may be invoked to punish the breach of a condition 
of a licence granted under the Imports and Exports (Control) Act, 5 


(Additional Collector of Customs, Calcutta v. M/s. Best & Co. Civil Appeal No. 
2008 of 1966, from Calcutta, decided on October 28, 1970). 
[ NOTE 86 ] 

Self-defence—plea of,—Whether accused without calling defence evidence in support of such 
plea can rely on prosecution evidence and material on record—Constitution of India. - Art. 136 
—Criminal appeal raising arguable potnis—High Court should record speaking order even when 
summarily dismissing appeal—Practtce. 


An accused person can, without calling defence evidence in support of the plea of self- 
defence, rely on the evidence led by the prosecution and the material on the record for showing 
that he had acted in self-defence. In such cases the real question which the Court is called 
upon to decide is whether on proper appraisal of the evidence and the relevant material on the 
record it can be said that the accused has been proved to be guilty beyond reasonable doubt. 
For the Court cannot justifiably ignore that material which establishes the right of self-defence 
merely because the accused for some reason or the other omitted to take such plea. 

When an appeal to the High Court under the Criminal Procedure Code, 1898, raises some 
arguable points the High Court would be well-advised to give some indication of the reasons 
for its view while repelling those points. For judicious exercise of the power under art. 186 
of the Constitution of India, the Supreme Court expects the High Courts to record speaking 
orders, however sketchy, even while summarily dismissing appeals which raise arguable points. 


(Rajnikant v. The State of Maharashira. Criminal Appeal No. 99 of 1968, 
from Bombay, decided on September 80, 1970). 
[ NOTE 87] 
Words—Words used in statute or insirument— Dictionary meaning of such words how far 
applicable. 


Dictionary meanings, however helpful in understanding the general sense of the words 
cannot control where the scheme of the statute or the instrument considered as a whole clearly 
conveys a somewhat different shade of meaning. Itis not always a safe way to construe a 
statute oracontract by dividing it by a process of etymological dissection and after separating 
words from their context to give each word some particular definition given by lexicographers 
and then to reconstruct the instrument upon the basis of those definitions. What particular 
meaning should be attached to words and phrases in a given instrument is usually to be gathered 
from the context, the nature of the subject matter, the purpose or the intention of the author 
and the effect of giving to them one or the other permissible meaning on the object to be 
achieved. Words are after all used merely as a vehicle to convey the idea of the speaker or the 
writer and the words have naturally, therefore, to be so construed as to fit in with the idea 
which emerges on a consideration of the entire context. Each word is but a symbol which 
may stand for one or a number of objects. The context, in which a word conveying differ- 
ent shades of meanings is used, is of importance in determining the precise sense which fits in 
with the context as intended to be conveyed by the author. 


(Deputy Chief Controller of Imports and Eaporis, New Delhi v. K. T. Kosalram. 
Criminal Appeal No. 178 of 1967, from Madras, decided on September 29, 1970). 
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JOURNAL 


November, 1971. 


MR. JUSTICE M. A. R. KHAN. 


A refereùce on the death of Mr. Justice Khan was made in the Central Court 
on November 2, 1917 when there were present, the Hon’ble the Chief Justice, 
the puisne Judges and members of the Bar. 


The Hon’ble Mr. S. P. Kotval, Chief Justice, said: 


Mr. Advocate General, Mr. Government Pleader, Mr. President of the Western 
India Advocates Association— 


It is with the deepest regret that we join you to-day in mourning the loss 
of Mr. Justice Mohamad Arifur Rehman Khan who passed away at Nagpur 
on the afternoon of October 30, 1971. He was appointed only 18 months ago 
and was then in good health but a year of work on the Bench has taken its 
toll. He had sustained a severe heart attack about three months ago but soon 
after a partial recovery he had to continue to do work and inevitably he sustained 
a second attack which put an end to a useful and valuable life. If he could 
have taken long leave after the first attack it might have saved his life but 
such are the rules of service that after 28 years of hard work in the subordinate 
Judicial Service he had no leave to his credit when he became a High Court 
Judge and so was compelled to continue to work. 

Mr. Justice Khan was personally known to me. He came of a well known 
family of Amraoti. His father was in the Educational Service of the then 
State of Madhya Pradesh and retired as the Deputy Inspector of Schools. “Mr. 
Justice Khan graduated from the King Edward Memorial College at Amraoti 
in 1935 and took his law degree in Ist Class in 1987 from the University 
College of Law, Nagpur. What is not generally known is that in his college 
days he was a first class sportsman and a star hockey player. 

His judicial career was equally impressive. Having joined in 1942 as a 
Subordinate Judge in the old Madhya Pradesh he rose to be an Additional 
District Judge before he joined the then Bombay Judicial Service after the 
first reorganisation of States. In the service of our State he was successively 
appointed District Judge at Thana, Osmanabad, Chanda, Bhandara, Akola and 
Yeotmal. He was one of the five Inspecting District Judges and was posted 
at Aurangabad before he jomed the High Court. As an Inspecting District 
Judge he did signal work in galvanizing the Judicial administration of the five 
districts under his charge. Prior to his posting at Aurangabad as an Inspecting 
District Judge he worked on deputation as the Deputy Secretary for Law. 

T had not the privilege of sitting with him in any matters but he had, in the 
short time that be was on the Bench at Nagpur, earned a reputation for his high 
judicial qualities, his urbanity and politeness towards the Bar, his desire to do 
justice and his intense hard work and application—qualities which were pro- 
bably factors contributing to his early demise. My brother Mody J. who sat 
with him the longest on the Bench at Nagpur, and was shortly looking forward 
to sitting with him again, mentioned to me once that he was an excellent and 
most helpful colleague and specially requested that I put him on with him 
again at Nagpur which I did. Instead it is tragic to think that at this very 
moment I believe Mody J. is also making a reference to him at Nagpur. 
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Mr. Justice Khan has left behind him a young and large family and our 
hearts go out to them in their grievous loss. My brother Judges and I, join 
you, in condoling his premature death and in sending to Mrs. Khan and the 
members of his family our sincerest sympathy. ` 


Mr. H. M. Seervas, Advocate General, said :— 


My Lords, on behalf of the Bar, I associate myself with the tribute which 
has been paid to the late Mr. Justice Khan. The news of his death came as a 
shock because no one knew, at least in Bombay, that his health had been impair- 
ed by hard work or that he had suffered an heart attack earlier. 


My Lords, we at the Bombay Bar had not the pleasure of meeting him or 
appearing before him. From the-observations which My Lord the Chief Justice 
has made we realise that the loss is ours. On an occasion like this we would 
like to convey to Your Lordships our sense of loss at the death of a valued 
colleague and we would also wish to convey to the members of his family our 
deep and sincere sorrow at the untimely passing away of a Judge in the prime 
of his life who had valuable years of service before him. 


Mr. V. H. Gumaste, Government Pleader, said: m 


I associate myself with all that has been said on this sad occasion by Your ` 
Lordships and by the learned Advocate General. Late Mr. Justice Khan came 
to this Court with a vast judicial experience. Those who worked with him in 
the Legal Department speak highly of his legal acumen. As a Judge he was 
very courteous to the members of the Bar. We were looking forward to appear 
before him in the near future but that opportunity is now lost to us forever. 
This Court has lost a good Judge. I jom Your Lordships in conveying our 
sympathies to the members of his family. 


Mr. M. V. Paranjpe, President, Advocates’ Association of Western India, said: 


My Lords, on behalf of the Advocates’ Association of Western India, I whole- 
heartedly endorse whatever has been said here on this sad occasion. Mr.. Justice 
Khan had a very short span as a Judge of this Court and we were looking 
forward to the day when we would have an opportunity and pleasure of ap- 
pearing before him. In fact, when it was learnt that in the month of May 
last he was to act as the Vacation Judge, we were very happy that we would 
have an opportunity of appearing before him. But unfortunately he was not 
able to come because of his ill-health. We were under an impression that it 
was a minor ailment. But it appears that it turned out to be something more 
serious. Again in the last month there was news that Mr. Justice Khan was 
to sit in this Court after the Divali Vacation. We were again looking forward 
to the occasion when we would have. an opportunity of appearing before him. 
But that opportunity has unfortunately been taken away by the cruel hand of 
death. My Lords, we join Your Lordships in conveying our sincerest sympathies 
and heart-felt condolences to the bereaved family. May his soul rest in peace! 


A HINDU LAW MISCELLANY, 1971.* 


Tus word ‘‘Miscellany’’ is right enough, since this is a rag-bag of new in- 
formation about developments in Hindu law. ‘‘Rag-bag’’? Yes, but what 
rags! Hindu law, fermenting in its own curious way, continues to move and 
grow, showing no signs whatever of being ready to go into the oven and be 
baked. And every scrap of information about its progress is valuable, since 
thousands of families, and hundreds of thousands of rupees, owe their destiny 
in some measure to this strange survival from the middle ages, this convincing 
certificate that, below the surface, India is an old country still. I shall put 


*By J. Duncan M. Derrett, D.C.L. (Oxon.), Laws in the University of London, Lecturer in 
Ph.D., LL.D. (Lond.), Professor of Oriental Hindu Law at the Inns of Court School of Law. 


VOL. LXXIII] JOURNAL, 79 


down a few headings, and be as short as I can. The. practitioner knows what 
to do with these snippets. And next year there will surely be as many more. 


Contracts BY Guarpians oF Hinpu Minors. 
Section 8(1) of the Hindu Minority and Guardianship Act, 1956, says: 
The natural guardias of a Hindu minor has power, subject to the provisions of this section, 
to do all acts which are necessary or reasonable and proper for the benefit of the minor or for the 
realization, protection or benefit of the minor’s estate; but the guardian can in no case bind 
the minor by a personal covenant. 


Here we see that the old principle! that a guardian cannot bind a Hindu 
minor by a ‘‘personal covenant’’ is enshrined in the statute. Section 8(3) 
says: 

Any disposal of immovable property by a n:tural guardian, in contravention of sub-section 
(1) .... 18 voidable at the instance of the minor or any person claiming under him. 


The meaning of the words ‘‘claiming under him’’ is not our present concern.* 
The statute says nothing about contracts by guardians to purchase land for 
their wards, and this subject has to be supplied from the Anglo-Hindu law. 

For a long time it was thought that Mir Sarwarjan v. Fakhruddin Mahomed 
Chowdhurv, a Privy Council case, stood in the way of a guardian’s binding a 
minor’s estate by such a contract, and that specific performance could not be 
decreed against the minor for want of mutuality. In the more recent Privy 
Council case of Srikakulam Subrahmanyam v. Kurra Subba Rac* nothing was 
said about Mir Sarwarjan, and the. possibility of specific performance was 
admitted: The view that guardians of Hindu minors cannot bind their estates 
by contracts to purchase was upheld in several old cases, and in Ramchandra 
v. Mantkchand> the correctness of Mir Sarwarjan with reference to Hindu 
minors was upheld. . In Suryaprakasam v. Gangaraju® on the other hand it 
was supposed that the earlier Privy Council case must have been overruled by 
the latter. In an article in the Madras Law Journal’ I endeavoured to show 
that the earlier Privy Council case was confined to, Muslim law and had no- 
thing to do with Hindus. The point was accepted in Linga Reddy v. Rama- 
chandrappa®. The, it is submitted, correct law was laid down there and in 
Hiralal Dayaram v. Bhikari Sampat?. The Mysore and Bombay High Courts 
are agreed. Popat Namdeo v. Jagu Pandu is obviously on the right lines 
and is followed. In Radheshyam v. Kiran Bala the Calcutta High Court took 
the same view. Mtr Sarwarjan was held no longer good law in view of Subrah- 
manyam* and Suryaprakasam.© But more interesting was the observation that 
the Specific Relief Act, 1963, s. 20(4), abolished the rule that mutuality was an 
essential ingredient to a claim for specific performance of a contract. The Court 
held that the contract entered into by their mother as guardian was for the 
minors’ benefit. 

A guardian (I mean a legal guardian) of a Hindu minor may contract on 
behalf of his ward to purchase land, provided that the act is for the benefit 
of- the minor. The minor’s estate is bound by this contract, and it is not a 

“‘personal covenant’’ within the meaning of the sub-section. The cases con- 
cerning promissory notes come into a different category, and are governed by 
a different principle. When the minor reaches majority he can opt to ques- 
tion the contract, on the ground that it was not for his benefit. If he does 
not do this within the period of limitation the other party may treat the con- 
tract as fully binding (at least on that score). Meanwhile the transaction, 


l Kondamudt Sriramulu v. Myneni Pun- Mad. 141 P.C., Wipe E P.C. 95. 


nies : Tadavartt Bapayya v. Mynent 5 i 50) A.LR 
hat [1949] C.R. 65, 8.c. 6 [1956] A.LR. Andh. 38, F.B., s.c. [1955] 
nap ALR fo 218. An. W.R. 818. 
rrett Critiques of Modern Hindu Law - 19 I M.L.J., oi 15-20. 

(Bombay, - -Tripathi, 1970), , §248. i 1971] A.LR. Mys. 1 

8 daD L.R. -89 LA. 1, s.c. 14 Bom. 9 (1970) 78 Bom. L.R. Tie 
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jn all its phases, is at worst voidable, and certainly not void. Decrees against 
the minor for payment of unpaid portions of the purchase price, and so forth, 
will bind him so far as his property is concerned. This is most satisfactory. 
The mistake about Mir Sarwarjan is over. And yet another clog upon the 
free transferability of property has been removed. 


THe RIGHTS OF ALIENEES FROM ÅLISNEES OF COPARCENARY PROPERTY. 

It has been known for some time that whatever rights alienees from copar- 
ceners might have against the family in partition proceedings, the further 
alienees from them were doubtfully placed when it came to what is called 
‘substituted security’’. Moreover the purchaser at a Court auction, being 
removed from the family and taking no part in the copareeners’ dealings 
relative to each other, was supposed to have a lame equity, and I, for one, was 
quite persuaded by the Andhra case which held that an anuction-purchaser 
could have no right to substituted security’. Now the more liberal view has 
been championed in both connections. In Padmanabha Pilla v. P. Abraham 
a single Judge, P. Subramoniam Poti, J., has had the courage to challenge the 
Andhra full bench, and has gone to the limit. Even the purchaser of a specific 
item in a Court sale may have substituted security, and more than that, any 
subsequent purchaser from him. He dissents heartily from the Madras autho- 
rities as well as the Andhra full bench, and is much impressed by Vasudeo 
Dagadulal v. Kankoochand'*+, a Bombay case which I had supposed to be of 
little authority. If our critique of the subject must be based upon what is 
practical, rather than upon abstract considerations of jurisprudence, the Kerala 
decision, though of a single Judge, requires very favourable consideration. 
Then in Sethu Ramalinga v. Veeraswans another single Judge, Ismail, J., in 
what I must say with great respect is a persuasively competent judgment, 
relies on certain Madras authorities, and heartily disapproves of the full bench 
case of Gurunadham v. Venkata Rao’, to the ultimate effect that, in his view, 
an alienee from an alience may sue for general partition and ask for the allot- 
ment of a specific item. In this case the original alienee joined in the suit, 
and his Lordship opined that he retained an interest because he would be liable 
in damages if his own alienee did not obtain the item. Much follows from 
what his Lordship says obiter about equity being as good as a legal right. That 
proposition must be emphasised if free dealings in land are to be encouraged, 
and antiquated limitations discarded, in keeping with modern needs. If it is 
true that the alienee’s alienee has an equity of the same value as the alienee 
had, it follows that if he fails to obtain the specific item the alienee’s alienee 
may even ask for substituted security, which was what the Andhra High Court 
denied. Ismail, J., admits that he cannot see how the subsequent transferee 
could sue the original alienating coparcener for a specific item which has not 
been allotted to the alienor’s share, or for another item, not bargained for, 
which was allotted to the alienor’s share in lieu of what that alienor believed 
he was selling to the first alienee and that alienee- believed he had purchased. 
But in course of time even this development may be expected. Since, we 
must observe, the principle of all these actions is that the family as a whole 
must make good the transactions of their male members up to the extent of 
their shares (in South Andia). 


Grants FOR MAINTENANON AND 8. 14(2) oF THe HINDU Succession Aor. 
There have been two developments since I wrote on this last.!17 The Supreme 
Court has given everyone a great shock, and the case must be confined to its 


11 Derrett, Introduction to Modern Hindu 18 bods Eiren Mad. 174. See Derrett, 
Law (Bombay, 1968), §§ 501-2. itigue of 

12 Subbayya v. S rangan, [1956] A.LR. pathi, 1970), § 148, p. 114. 
Andhra esh 188, B., sc. [1986] 16 [1959] -A.LR. Andh. 528, F.B., 8.C. 
An.W.R. 251. [1959] 2 An.W.R. 79. i 
18 bea A.LR. Ker. 154. 17 “Section 14 of the Hindu Succession 
14 (1950) 52 Bom. L.R. 774, s.c. [1981] Act, 1956, and a recent Supreme Court 
A.LR. Bom. 226. s.c, [1950] Bom. 777. decision”, (1971) 78 Bom. L.R., J., 60-64. 
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facts (quite a thing to say about a Supreme Court case, is it uot?). And 
there have been healthy developments in regard to the widow’s claim to an 
absolute estate. Let us deal with the latter, which is easier, first. The ques- 
tion is whether, when a grant of land to a widow, who was as a matter-of fact 
entitled to maintenance, is made subject to a condition that she shall not 
alienate it except for necessity, and/or that after her death it shall pass 
to other relatives, namely the grantors or their heirs (as is very common), the 
result after June 17, 1956 was that, under s. 14(/) it became an absolute 
estate, of which she could make a perfect disposition at her discretion; or was 
it rather still subject to a- limitation, coming within s. 14(2)% The right 
answer is, as I have explained before, that where she had a right to be main- 
tained (whether or not this is mentioned in the deed) the grant became abso- 
lute, and she could ignore the limitations, and so could her transferee. This 
satisfactory outcome is supported now by the excellent case of Annasaheb v. 
Gangabat!8, in which the Bombay High Court follows the Patna High Court: 
there land for life was granted to a woman whose husband died in 1902 or 
earlier. When she died in 1967 her daughters inherited it. Section 14(2) 
must be strictly construed: the new right must be utterly unrelated to the 
antecedent right or interest. In the same line is R. R. Reddtar v. Controller, 
Estate Duty!®, There the widow took a share, obviously for her mainten- 
ance. When she died in 1959 it passed as part of her estate, for s. 14(/) 
applied. It is of great interest that this was a family arrangement, so we see 
that even family arrangements can bring the grantee within s. 14(/). That 
grants will be construed as being for maintenance if the circumstances so 
suggest, even when the words do not appear in the grant or memorandum of 
the arrangement is shown in Ram Bai v. Yadunandan® which assumes greater 
importance for this (see p. 1121). 

Two cases are perhaps of less value for us. In Kunji Phonan v. Meenakshe! 
the share taken by the person entitled to maintenance was held to be subject 
to s. 14(2), ov rather was said, obiter, to be likely to be so, if the grantee had 
been a dependant: she was not proved not to be one, but, on the other hand, 
she was not proved to be one. This particular part of the judgment makes me 
pause, for I feel sure that she, a daughter-in-law”, had an antecedent right 
of maintenance, such as would give to the share she took such a quality as 
would be bound to bring it within s. 14(/): but the case is complex. Further 
I do not think we can take too seriously any inference, for, our present sub- 
ject, from Kancharla Kesava Rao v. Controler of Estate Duty. This case 
was decided as far back as 1968, and the position of the widow who takes in 
lieu of maintenance was not so clear then as it has since become. There, the 
fact that the widow had no antecedent right in respect of certain lands which 
she took in exchange for other rights over moveable property was fastened 
upon in order to subject her, even after 1956 (she died in 1958), to the limi- 
tation subject to which she had taken those lands. The Hindu Succession Act 
was not mentioned, and it seems it was assumed that s. 14(2) must have ap- 
plied on the; ‘‘for the first time” basis. Thus the point passed sub silentio, 
and the decision appears to be per incuriam. 

We may now come to the Supreme Court’s decision in Karmi v., Amru” 
which could easily be misused, and could easily lead to unuecessary litigation 
and wasted appeals. P died in 1988, his son having predeceased him, leaving 
SD, a son’s daughter. P bequeathed his estate to his widow, W, for life, with 
remainder to P’s collaterals. W died in 1960 or 1961. The collaterals prompt- 
ly claimed the property. But W had left a will bequeathing it in turn to 
SD. I£ I knew no more than that I should have asked whether W was in 


18 (1970) 78 Bom. L.R. 407. 22 The above cited case goes, in some 


19 [1971] A.LR. Ker. 202. detail, into that very question, hamely the 
20 kipro ALR. S.C. 1118. da hter-in-law’ s right to be maintained out 
21 {1970] 2 Ker. 45, s.c. [1970] A.LR. of the estate. 
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` fact a dependant of P. In 999 cases out of 1,000 the widow will be a depen- 
dant. But there is always the thousandth case. She may have such large 
means that she could not effectively claim any maintenance under the Hindu 
Adoptions and Maintenance Act. She might be disqualified by having re- 
married the next day after her husband’s death. She might be disqualified by 
living in adultery, or by having been criminally responsible for the death of 
P. In such cases she has no antecedent interest in the estate of P, and a be- 
quest to her is exactly the same as a bequest to a home for cows. In either 
cage the legatee takes an absolute estate unless there is a limitation, and if the 
grant is subject to a limitation such as that the female shall take it for life 
then the limitation stands, and she comes within s. 14(2). Now what the 
Supreme Court (Shah, C. J., Hegde and Grover, JJ.), through the mouth of 
Hegde, J., did was this. They assumed, without overt argument or proof, that 
W had no antecedent claim, and was like any other legatee including all pos- 
sible strangers, and said: 


“The life e tate given to her (W) under the will cannot become an absolute estate under the 
provisions of the Hindu Succession Act. Therefore (SD) cannot claim any title ... on the basis 
of the will executed by (P) in her favour.” 


Does this mean that every bequest to a woman must automatically come 
under s. 14(2), so that any limitation must stand? By no means. This case 
must be confined to its facts. Though the judgment does not say so, we must 
presume that the law as stated consists with the previous leading case, obiter 
dicta in which are perfectly clear. Therefore their Lordships must have 
satisfied themselves that W had no precedent claim, not even to maintenance 
out of the estate (see Rant Bat, above)*®. Thus we must presume that this 
was, by evil chance, one of the cases that occur once in a thousand. For if 
W had been a dependant of the estate of P the bequest must have come with- 
in s. 14(7). Readers will smile and think, ‘‘Professor Derrett has used a 
little oriental obliquity here, and what he really means is that Hegde, J., 
darmitabat’’, No. P died in 1938, but he was sole surviving coparcener. 
Whatever erant he made or beauest he made must have been subject to the 
right of maintenance of SD. W could have been disinherited by will, but she 
was not. If she had been disinherited she could theoretically have claimed 
maintenance from the legatee. But we are not to know whether that claim 
eovld have been infructuous for some reason, e.g. by reason of gifts made to 
W bv P during his lifetime, whereby all claims to maintenance were already 
secrred. After the son’s death gifts to W would have been absolute, subject 
to the rights of SD. who might (for all we know) have been already betrothed. 
The fact that the Supreme Conrt do not go into these matters in their brief 
judgement does not mean that they were not evident from the paper book. 

The extraordinary notion in Allahabad that the Hindu Succession Act, s. 14, 
does not apply to agricultural land at all (judex dormitabat?), happily 
scouted in the Punjab*, is coped with most satisfactorily in B. Gouda v. Smt. 
Channabasawwa*', where, as we should expect?8, the statute is asserted to be 
within the fifth item of List 3 of Schedule 7 of the Constitution, and agri- 
cultural lands are within it. Í 


TAB RULE IN RANGUBAI’S OASE. 


The Bombay High Court has the honour of devising the method of distri- 
bution of the estate of a Hindu coparcener dying after July 17, 1956, leaving 
a female mentioned in Class 1 of the Schedule to the Hindu Succession Act, 
or a daughter’s son. It has been suggested that as a logical extension of 
Rangubai Lalji v. Laxman Lali? it ought to be held that on the death of 


25 Badri Pershad v. Kanso Devi. [1970] 28 Derrett, Critique (cited above), § 295. 
A.T.R. S.C. 1968 (see 78 BOn I.R., J., p. 43), 29 See (1966) 68 Bom.L.R.,J., 46-48. 
26 Amar Singh v. Baldev Singh, [1960] 80 (1965) 68 Bom.L.R. 74, s.c. [1966] 
F.B A.LR. Bom. 169. i 
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their father -even his sons should-be held notionally separated in status! 
This idea is taken up as.axiomatic, without adequate discussion, in Narayan- 
rao v. Niate. It is suggested that if sons who are heirs have no ‘sons of 
their own the coparcenary ceases to exist, and they are tenants in common. 
With respect, this is not true. They are tenants in common in respect of their 
inherited fractions, but their birthrights lie undisturbed by their father’s death. 


NOTES ON RECENT SUPREME COURT DECISIONS.* 


[NOTE 88] 


Civil Procedure Code (Act V of 1908), Sec. 20—JIndian Contract Act (IX of 1872), Sec. 28-—~ 
Whether expression “corporation? in s. 20 Explanation IT includes company registered under 
Companies Act—Whether parties by agreement can confer jurisdiction on Court which it does not 
possens tinder Code. 

The Code of Civil Procedure uses the expression ‘‘corporation” in Eaplanation II tos. 20 of 
the Code as meaning a legal person and includes a company registered under the Indian Companies 
Act. 

Tt is not open to the parties to confer by their agreement jurisdiction on a Court whieh 
it does not possess under the Civil Procedure Code, 1908. But where two Courts or more have 
under the Code jurisdiction to try a suit or a proceeding, an agreement between the parties 
that the’ disputes. between them shall be tried in one of such Courts is not contrary to publie 
policy. Such an agreement does not contravene s. 28 of the Indian Contract Act. 


(Hakam Singh v. M/s. Gammon India Lid. Civil Appeal No. 646 of 1967, 
from Allahabad, decided on January 8, 1971). 


[ NOTE 89] 


Civil Procedure Code (Act V of 1908), O. XLI, r. 4—Power of Court io vary or modify decree 
where only one of several against whom ii iz passed files appeal. 

Competence of the appellate Court to pass a decree appropriate to the nature of the dispute 
in an appeal filed by one of several persons against whom a decree is made on a ground which js 
common to him and others is not lost merely because of the person who was jointly interested 
in the claim has been made a party-respondent and on his death his heirs have not been brought 
on the record. Power of the appellate Court under O. XLI, r. 4 to vary or modify the decree 
of a subordinate Court arises when one of the persons out of many-against whom a decree or an 
order had been made on a ground which was common to him and others has appealed. That 
power may be exercised when other persons who were parties to the proceeding before the sub- 
ordinate Court and against whom a decree proceeded on a ground which was common to the 
appellant and to those others persons are either not impleaded as parties to the appeal or 
are impleaded as respondents. 

Where in a proceeding a party dies and one of the legal representatives is already on the 
record in another capacity, it is only necessary that he should be described by an appropriate 
application made in that behalf that he is also on the record, as an heir and legal representative. 
Even if there are other heirs and legal representatives and no application for impleading them 
is made within the period of limitation prescribed by the Limitation Act the proceeding will 
not abate. 

(Mahabir Prasad v. Jage Ram. Civil Appeal No. 609 of 1967, from Punjab, 
decided on January 6, 1971). 


| NOTE 90) 
Civil Services (Classification, Control and Appeal) Rules. Rule 55—Requiremernis of. 


Under Rule 55 of the Civil Services (Classification, Control and Appeal) Rules, the grounds 
on which it is proposed to take action have to be reduced to the form of a definite charge or 
charges which have to be communicated to the person charged together with a statement of 
the allegations on which eech charge is based and any other circumstance wich it is proposed 


81 Mrs. Manohar rightly disagrees: (1966) 82 [1971] A.LR. Bom. 158. 
68 Bom. L.R.,J., 60-62. Critique (cited above), *Based on printed eee issued by the 
§ 275. Supreme Court Registry. | 
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. to bo taken into consideration in passing orders has also to be stated. This rule embodies a 
principle which is one of the basic contents of a reasonable or adequate opportunity for de- 
fending oneself. If a person is not told clearly and definitely what the allegations are on 
which the charges preferred against him are founded he cannot possibly, by projecting his own 
imagination, discover all the facts and circumstances that may be in the contemplation of the 
authorities to be established against him. 


(Surath Chandra Chakravarty v. The State of West Bengal. Civil Appeal No. 
1258 of 1966, from Calcutta, decided on December 14, 1970). 


[NOTE 91] 


Constitution of India. Art. 16—Reservation of appointments under art. 16 (4) when can 
be struck down. f 

The extent of reservation to be made under art. 16 (£) of the Constitution of India is pri- 
marily a matter for the State to decide. The decision of the State is however open to judicial 
review, The reservation must be only for the purpose of giving adequate representation in 
the services to the Scheduled Castes, Scheduled Tribes and Backward Ciasses. The ex- 
ception provided in art. 16 (£) shou'd not make the rule embodied in art. 16 (7) meaningless. 
But the burden of establishing that a particular reservation made by the State is offensive to 
art. 16 (1) is on the person who takes the plea, The mere fact that the reservation made may 
give extensive benefits to some of the persons who have the benefit of the reservation does 
not by itself make the reservation bad. The length of the leap to be provided depends upon 
the gap to be covered. Reservation of appointments under art. 16 (4) cannot be struck down 
on hypothetical grounds or on imaginary possibilities. - 


(The State of Punjab v. Hira Lal. Civil Appeal No. 1218 of 1968, from Pun- 
jab, decided on December 18, 1970). 


[ NOTE 92] 

Customs Act (XXX of 1962), Secs. 129, 128—-Whether appellate authority competent to 
reject appeal for non-compliance with provisions of 8. 129 (1). 

If a party does not comply either with sub-section (1) of 8..129 of the Customs Act, 
1962, or with any order that may be passed under the proviso to that sub-section, the appel- 
late authority is fully competent to reject the appeal for non-compliance with the provisions 
of s. 129 (7) of the Act. 


(Navin Chandra Chhotelal v. The Central Board of Excise and Customs, New 
Delhi. Civil Appeal No. 105 of 1967, from Punjab, decided on January 18, 1971), 


[NOTE 93] 


Indian Income-tax Act (11 of 1922), Sec. 64—-Whether assessment orders produced by 
assesses admissible in evidence. 


Assessment orders produced by an asseasee or his representative-in-interest are admissible 
in evidence. 

Emperor v. Osman Chotani', Suraj Narain v. Seth Jhabhu Lal and Buchtbat v. Nagpur 
Universtiy, approved. 


(Tulsiram Sanganaria. v. Shrimati Anni Bai. Civil Appeals Nos. 1001 to 
1008 of 1965, from Orissa, decided on January 7, 1971). 


[ NOTE 94] 


Land Acquisition proceedings—Dispute as to tiile to reetive compensation referred to Court 
—-Decree when renders question of title res judicata. 


Where a dispute as to title to receive compensation amount in land acquisition proceed- 
ings, has been referred to a Court, a decree thereon not appealed from renders the question of 
title res judicata in a suit between the same parties to the dispute. A party in such circumstances 
cannot be heard to say that the value of the subject matter on which the former decision was 
pronounced was comparatively so trifling that it was not worth their while to appeal from it. 
The test of res judicata is the identity of title in the two litigations and not the identity of 


1 (1942) 10 LT.R. 429. 8 (1945) 15 LT.R. 180. 
a (1944) 18 TR. 18. 
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the actual property involved in the two cases but the previous decision must be one on a title 
in respect of which a dispute has been raised and which dispute was heard and finally decided by 
the Court. 

(Ram Gobinda Daw v. Smt. H. Bhakta Bala Dasi. Civil Appeals Nos. 486 and 
487 of 1967, from Calcutta, decided on January 8, 1971). 


[NOTE 95] 


Prevention of Corruption Act (II of 1947), Secs. &, @,—Public servant charge-shected after 
dismissal from union service—Appeal filed by public servant to President of India—Thether 
sanclion to prosecute him necessary. 


Sub-sections (a) and (b) of s. 6 of the Prevention of Corruption Aot, 1947, contemplate 
that the person must be employed in connection with the affairs of the Union or the State and 
not that he was employed with the affairs of the Union or the State. 

Where after the dismissal of a public servant a charge sheet was filed against him udder 
s. § (2) of the Act and thereafter he filed an appeal to the President of India, it was held that 
previous sanction for his prosecution under s. 6 of the Act was not required as he had ceased 
to bea public servant after his dismissal and his pending appeal did not make him one. 

(C. E. Bansi v. The Siate of Maharashira. Criminal Appeal No. 88 of 1965, 
from Bombay, decided on December 15, 1970). 


[NOTE 9] 


Press and Registration of Books Act (26 of 1867), Sec. 19 D(b)—Hvidentiary value of Annual 
Report of Press Registrar. 

The annual report of the Press Registrar is only for the information of the Government 
and a mere summary in the annual report, to which the Legislature has not attached any 
importance and which is not made under any statutory provision, cannot be regarded as 
displacing tho effect of a statutory provision made under s. 19D (b) of the Press and Registration 
of Books Act, 1867. The annual report is secondary evidence of the contents of the return. 

(D. P. Mishra v. Kamalnarayan Sharma. Civil Appeal No. 1788 of 1969, 
from Madhya Pradesh, decided on December 18, 1970). 





BOOKS AND PERIODICALS. 


A critique of Modern Hindu Law. By J. Duncan M. Derrerv, D.0.L. (Oxon.). 
PH.D. (Lond.). Boarmay-2: N. M. Tripathi Private Ltd., 164 Samaldas 
Gandhi Marg. Demi octavo. Pages 460. Price Rs. 35. 


‘THis is a type of book which is the specialist’s delight and the lay re- 
viewer’s despair. The specialist may find here much to argue about and in- 
terest him but the lay reviewer is at a loss to know how or where to begin 
its appraisement. In such a quandary one can do worse than follow in the 
footsteps of the author and indicate his object, as stated by him, in writing 
the book and the method by which he has attained it. The book, according 
to the author, is a criticism, based upon fundamental principles, of a growing 
and living system of law with a view to paving the way for a uniform Civil 
Code as envisaged in art. 44 of the Constitution of India. By ‘‘Modern 
Hindu Law” he means the system of personal law of the Hindus actually 
administered in India today which is an amalgam of the relics of dharma- 
shastra, judicial decisions, the statutes and their judicial interpretations. After 
stating the fundamental principles adopted by the author in critically exa- 
mining modern Hindu law as administered by the Courts in India, he deals 
with the various topies of Hindu law, such as the joint Hindu family, adoption, 
partition, marriage, divorce etc. The decisions of the Courts relating to these 
topics are subjected to a close scrutiny and here we have some caustic com- 
ments on the Indian judicial approach. 


“What judges frequently give us are rationalisations of a situation which they think desirable 
in the case before them; they are then completely careless about the effect of the decision on pro- 
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blems which are intellectually and practically adjacent to their immediatė task. The result is 
chaos and this operates to the public’s disadvantage. It brings the law into contempt almost as 
effectively as the equally notorious faot that, if a case is taken through three appeals, we may 
have solemn statements ofthe law in contrary senses, each superior court reversing the decision 
of the one immediately below.” 


This book is replete with trenchant observations and one finds it difficult to 
resist the temptation to quote. There is a perceptive observation on the Hindu 
mind which runs thus: 


“Whatever may go on upon the surface and however people may direct thelr lives, the old 
laws of duty in their essence, the old tensions between the desire to be righteous and the tempta- 
tion to be unrighteous, the pull upward, of the commandment to act without desire and to know 
and seek absorption in the Self, these remain; the more India’s miseries and frustrations become 
the stronger these will grow and the more pervasive will be their call.” 

In suggesting a radically different approach to law, this is what he says: 

“Some, brought up in the Anglo-Indian tradition (and proud of it) may disagree with me. 
To them to be aloft, in an airy chariot named Foreign Jurisprudence, floating somewhat disdain- 
fully above the heads of the “ignorant peasants” of India, isa prestige-certificate. They make 
trips to England (called “the U. K.”) and tell our judges ‘‘We are highly obliged to you for the 
legacy of the British legal system”. English judges make trips round India and write in the 
visitore’ book before they leave, “We are happy to say that the Rule of Law flourishes in India”, 
and al! is smiles. American “jurists” visit India and are told, “Next to the debt we owe you for 
enabling us to obtain our freedom from our former foreign rulers we owe a great debt of gratitude 
to you for American jurisprudence. It is your example and inspiration which enables us to create, 
here for the first time, a real system of legal education, so that our nation may be educated in 
justice from the grass roots upwards. This will be a process to which we are committed heart 
and soul, with youraid: unfortunately a considerable amount of funds are required, in these back- 
ward regions, to makeany impression...”. I look forward tothetime when even the LL.M. (Lond.), 
J.S. D. (somewhere inthe U. S. A.), will think first and foremost notof what was taught by wes- 
tern jurists, in language suited to a western environment and western conditions, but of their 
own country’s traditions and needs, of the factual environment, and what really goes on in India. 
I want professors to stop writing articles on the Ancient Indian Judicial System, and the shasiric 
law of marriage and, instead, show how the spirit and methods of the indigenous civilisation can 
still be used to revitalise Indian law.” 


There are commentaries galore on Hindu law but this is perhaps the first 
germinal study which has appeared in recent years which critically examines 
the working of the Hindu Code along with the uncodified law on the subject. 
The book is controversial and the author has not minced his words when cri- 
ticism is called for and as he states: ‘‘One cannot please everybody, and if 
I ever set out to please, I have obviously missed my path in life’. He has 
definitely not: so far as India is concerned. 


The Law of Parliamentary Privileges in U.K. and in India. By P.S. PAOHAURI, 
M.A., LL.M. Issued under the auspices of the Institute of Constitutional and 
Parliamentary Studies, New Delhi. Bompay 2: N.M. Tripathi Private 
Limited, 164 Samaldas Gandhi Marg. Royal octavo. Pages 507. Price Rs. 45. 


THe incidents which led to the Reference made by the President of India 
to the Supreme Court and the advisory opinion of that Court which is charac- 
terised by the author as ‘‘an opinion which may go down’as a unique exercise 
in the art of polemics in the legal history of parliamentary privilege’’, has 
brought to the fore the question of parliamentary privileges in India. For 
lack of any reliable book on the subject in India recourse is had to May’s classic 
Parliamentary Practice though its utility is cireamseribed as parliamentary 
privilege in the Indian context varies to some extent from that adopted in the 
U.K. This scholarly, well documented and eminently readable treatise is a 
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comparative study of the law and custom of parliamentary privilege in the 
U.K. and in India. The introductory part of the book explains what parlia- 
mentary privilege is and its raison d'etre. A major portion of the book is 
given over to an examination in detail of the operation of the law of parlia- 
mentary privilege in the U.K. The latter portion deals with the main pro- 
visions relating to privilege, powers and immunities of the Indian Parliament 
as contained in the Constitution of India and the application of the privilege 
of the House of Commons by the Indian Courts and the Houses of Legislatures. 
There is a full discussion on Special Reference No. 1 of 1964 and a concluding 
section on the question of the statutory codification of the law of parliamentary 
privilege. This analytical and critical study of a subject which affects not 
only the Legislature and the Judiciary but also the citizen at large will be wel- 
comed as a pioneering effort to lay bare the principles underlying it. 


The Bank Nationalisation Case and the Constitution. By R. S. Gar. BOMBAY 2: 
N. M. Tripathi Private Ltd., 164 Samaldas Gandhi Marg. Royal octavo. 
Pages 346. Price Rs. 30. 


In the words of the author, who is Law Secretary to the Government of 
India, this book 
“ig aimed at setting out the salient features of the majority judgment [in the Bank 
Nationalisatton Case] and the law bearing on the related issues, and also at examining and analys- 
ing from the purely academic and critical point of view important issues left open, considered 
or decided by the Court. The approach is essentially constructive in nature and is not aimed 
at giving support simpliciter to one view or the other on any subject”. 


Twelve important questions arising from the decision of the Supreme Court 
in the above case are considered in separate chapters. Some of these are, 
Ordinance-making power of the President, the legislative competence of Parlia- 
ment to enact the Banking Companies (Acquisition and Transfer of Under- 
takings) Act, 1969, the relationship between arts. 19(7)(f), 19(5), 31(7) and 
81 (2) of the Constitution and the guarantee under art. 31(2) and compen- 
sation for acquisition of property. The concluding chapter deals with the 
right to property, the Golak Nath decision and the remedies to meet it. The 
chapter ends with an appeal for mutual accommodation of the three branches 
of the Union, wherein it is observed: 

“As an effective organ of the Union, one of the primary functions of the Supreme Court 
is to educate the people to inspire confidence in the minds of the public by a balancing of 
conflicting interests, having due regard to the social, economic and political developments of the 
country, retaining at the same time its detachment as the highest Court of the country. 
Though Judges would insist that they reach their conclusions only on the basis of ‘legal’ analysis 
Justice Cardozo’s reminder that ‘‘The great tides and currents which engulf the rest of men do 
not turn aside in their course and pass the judges by”, regarding the political and social 
context in which Judges must perform their unique duties, is as appropriate for India as for 
the United States of America”. 


Notwithstanding the fact that the author is an official in the Ministry of 
Law of the Union, his approach is purely objective and critical and he has 
given an excellent analysis of the judgment of the Supreme Court in the 
Bank Nationalssation Case and has discussed important questions of the Con- 
stitution arising therefrom as well as some questions left open and not ans- 
wered by the Supreme Court, namely, the questions whether Parliament can 
compulsorily acquire property for a public purpose other than a purpose 
of the Union and the validity of the retrospective operation of the impugned 
Act. This notable exegesis of some of the unresolved problems of constitu- 
tional law will be read with interest and profit by every student of the Con- 
stitution of India. 


—, 
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| Development of Judicial System wm India under the Hast India Company: 
1833-1858. By RAMESH CHANDRA SRIVASTAVA, M.A, LL.M., PH.D. LUOKNOW: 
Lucknow Publishing House, 37 Cantonment Road. Demi octavo. Pages 2382. 
. Price Rs. 45. - 


InpIAN legal historians in their survey of the Indian judicial system have 
not dealt in detail with its origins. The author of this very informative and 
interesting treatise who with exemplary patience has delved into much un- 
published material has given an extensive account of the system as set up 
-by the East India Company. In studying the period from 18383 to the liqui- 
dation of the Company in 1858 many hitherto unknown aspects of the British 
Indian judicial system are brought to light. Among these are the factors 
which led to the inclusion of Indians in the judicial administration of the 
country, the functions and duties of law officers like the Legal Remembrancer, 
the Advocate-General and Registrars whose offices exist till the present day, 
how the Court language which was Persian gave way to the use of English 
and the rise of the Indian Bar as a result of the passing of Regulation VII 
of 17938. An engrossing account is given of the origin of the three major 
Codes, two criminal and one civil, especially the drafting of the Indian Penal 
Code under the direct supervision of Macaulay and the vicissitudes through 
which it passed till it was enacted in 1860. This original work of research 
into an unexplored region of Indian legal history will oceupy a permanent 
place in the scanty literature available on the subject. l 


The new frontiers of Company Law. By S. C. Sen, Barrister-at-Law. CAL- 
ouTTA-13: Eastern Law House Private Ltd., 54 Ganesh Chunder Avenue. 
Royal octavo. Pages 423. Price Rs. 40. 


THE main object of this book, in the words of its author, is to focus attention 
of corporation lawyers on the modern developments in corporation law in the 
U.S.A., the Soviet Union and some Western countries. In doing so he has 
sought ‘‘to survey the escape route from the prison of outdated ideas to freedom 
of the new world of modern realities’’. A start in this direction was made in 
the author’s Company actions in the modern set-up and it has been brought 
to fruition in the present book. The opening chapters deal with the newer 
concept of the structure of modern corporations in the light of studies on the 
subject by Berle and Means, Drucker, Galbraith and others. This is followed 
by a chapter on the doctrine of ‘‘lifting of the veil’’ and ‘‘cracking the cor- 
porate shell’’, i.e. where inroads have been made by Courts and by the Legis- 
latures respectively in the juridical entity of a corporation. Then follow 
chapters which consider such varied aspects of corporate law as the appli- 
eability of the doctrine of ultra vires where a company acts beyond its powers; 
changing pattern of the directors’ functions, liabilities and duties; forfeiture of 
and lien on shares and workers’ participation in the management of a com- 
pany. <A final chapter deals with the recently enacted Monopolies and Res- 
trictive Trade Practices Act, 1969, and gives a summary of similar legislation 
in U.S.A., Canada, U.K., New Zealand, Australia and various European 
countries. There is a plethora of books on Company Law but the present one 
is off the beaten track and as a pioneering study of the fundamental changes 
in the nature of modern corporations will be of much interest and profit to 
company executives and corporation lawyers. 


Indian Constitutional Law. By M: P. JAIN, LL.M. (DEL.), J.8.D. (YALE). 
2nd edition. Boarpay-2: N. M. Tripathi Private Ltd., 164 Samaldas Gandhi 
Marg. Royal octavo. Pages 816. Price Rs. 40. 

Since the first edition of this book was published in 1962, a large number 
of important decisions including the controversial Golak Nath caso and the 
Bank Nationaltsation case were rendered by the Supreme Court and this has 
necessitated a considerable amount of re-writing in the present edition. As 
an academician and teacher of constitutional law the author is alive to the 
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needs of the sindeni and ihis book eminently supplies the desideratum as ii 
clearly explains the principles of constitutional law in a narrative form, judi- 
ciously utilising the voluminous case law as source material. This method 
of presentation, as the author observes, gives a coherent and integrated picture 
of the Constitution as a whole, of the inter se relation of the various Articles 
and of the working and practice of Governmental machinery. The entire 
constitutional law is exponnded under four principal heads, namely, the Cen- 
tral Government, the State Government, the Federal System and Political and 
Civil Rights, and each of these is considered under different sub-headings. A’ 
concluding section deals with constitutional interpretation and amendment 
wherein the author observes: 


“Because of the fact that inconvenient judicial pronouncements touching the Fundamental 
Rights could be nullified rather easily through the process of constitutional amendment, the 
institution of judicial review has not been able to play that pervasively creative role in shap- 
ing and moulding the Constitution as the U. S., Supreme Court has been able to play. But, if 
formal amendments of the Constitution become difficult to accomplish under Art. 368, the 
judiciary may be able to make its impact felt more and more on the development of the 
Constitution to meet the contemporary socio-economic exigencies”, 


The New Jurisprudence. By the Hon’ble Mr. Justice P. B. MURHARJI. 
CaLourra-18; Eastern Law House Private Ltd., 54 Ganesh Chunder Avenue. 
Royal octavo. Pages 490. Price: Rs. 35. 


Ir is in the fitness of things that this eminent jurist and Judge should take 
his place in the galaxy of distinguished legal luminaries who have graced the 
Tagore Law Professorship since its foundation. Explaining in his Tagore Law 
Lectures, now presented in a book form, what the New Jurisprudence means, 
he states: 


“I am one of those who hold the view that jurisprudence includes whatever law thinks, 
says and does in any field of human society. It includes all concepts of human order and human 
conduct in State and society, Anything that concerns order in State and society is a subject 
of jurisprudence, It includes political, social, economic and cultural ideas. Basically I hold 
the view that jurisprudence covers Ithe study of man in relation to State and Society.” 


The opening chapters deal with the new Jurisprudence, the different Schools 
of Jurisprudence and theories of law and the author’s New Thesis which boils 
down to: ‘“‘Law is a habit of life. Jurisprudence is the knowledge and study 
of these habits of life, their origin, growth, evolution, aspirations and their 
application’’. This leads to a consideration of the various facets of Jurisprud- 
ence, such as Constitutional Jurisprudence, Common Law Jurisprudence, 
Equity Jurisprudence ete. The concluding chapter deals with the scope and 
limitations of the judicial process. In the course of this discussion this is what 
the author says about the essentials of a judgment of a Court: 


“A good judgment should contain a precis of relevant and material facts, a clear-cut enun- 
ciation of the issues, a reasoned discussion of the relevant arguments, decisive conclusion on each 
point at issue and above all, a proper sequence and perspective, first thing coming first, and a 
conscious restraint about obiter dicta, which a very learned English Judge once said, have the 
unpleasant habit of ‘coming home to roost’. Although logic is an important part of a good judg- 
ment, passion is not altogether out of its ambit. But it must be the ‘judicial passion’ with 
a clear flame and with (as) little a moke as possible. The greatest judgment of courts has an 
impassioned appeal and an inspiring undertone. The model judgment should attempt to hitch 
the waggon to the stars but not be careless of terra firma on which the judge has to tread, the 
‘type of the wise who soars but never roams””’, 


The book is interspersed with relevant case law bearing on the points under 
discussion and liberal extracts are given from judgments and the works of some 
recognised authorities. Though heavy going in parts the book is thought pro- 
voking and those interested in the higher reaches of legal philosophy will find 
it very rewarding. 
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Principles of Admimstrative Law. By M. P. JAIN, LL.M. (DEL.), J.8.D. 
(YALE) and S. N. JAIN, LU.M., 8.J.D. (NORTHWESTERN). BoMBAY-2: N. M. 
Tripathi Private Ltd., 164 Samaldas Gandhi Marg. Royal octavo. Pages 539. 
Price: Rs. 30. 

Ever since the study of Administrative Law has been included in the law 
curricula of some universities in India there has been a spate of books by 
academicians on the subject. The present authors, one of whom is a pro- 
fessor of law and the other a research professor, practically cover the same 
beaten track as their predecessors but they deal with the subject in greater 
detail and have touched on some fringe topics like the institution of Ombuds. 
man. The case law is fully dealt with and for better understanding of a parti- 
cular proposition laid down in a decision the facts out of which it has emerged 
are set out in brief. Moreover, where they have found law on a topic In a 
fluid state, they have given their own point of view on the question involved. 
This comprehensive survey of a fast developing law expressed in clear language 
will serve the students as a text book for extended study of the subject. 


Law of Trade & Merchandise Marks in a nut-shell. By Rustom R. DADACHANJL, 
Advocate, High Court. Second edition. BomsBay: Published by the Author at 
Dhun Building, 23/25, Ghoga Street. Crown quarto. Pages 274. Price Rs. 50. 
In this new edition of a handy book on the law of trade and merchandise 

marks both the English and Indian case law is brought up-to-date. The book 

is in the form of a running commentary on the various topics relating to the 
law with special reference to the Indian statute which is reproduced at the 
end together with its Rules as amended to date. With commendable lucidity 
and thoroughness the author has expounded the law on the subject which bristles 
with many technicalities. Apart from its usefulness as a ready reference book 
to the lawyers who have to deal with this branch of the law it will be of much 
practical help to the commercial community. The general reader with a pen- 
chant for legal niceties will be interested in the author’s discussion on some 
topics like registrable trade marks and passing-off actions. The book has an 
appreciative Foreward by the Hon’ble Mr. Justice Q. N. Vaidya of the Bombay 
High Court. 


The Monopolies and Hestrictwe Trade Practices Act, 1969. By D. J. 
GanaTra, Advocate. Boarpay-2 BR: N. M. Tripathi Private Ltd., 164 
Samaldas Gandhi Marg. Royal octavo. Pages 258. Price: Rs. 25. 

THis Act came into force on June 1, 1970 and perhaps this is the first ade- 
quate commentary to appear on it. One can appreciate the difficulties en- 
countered by a commentator when he has to deal with a newly enacted statute 
which has hardly received any judicial interpretation and the author of this 
book has done well in referring to a number of decisions of foreign Courts 
which had to interpret provisions of statutes similar to the Indian Act. Apart 
from this he has given relevant extracts from the Reports-of the Monopolies 
Inquiry Commission and the Joint Committee of both the Houses of Parlia- 
ment with a view to arriving at the meaning of some important provisions of 
the Act by tracing their genesis in these Reports. The Appendix contains 
some relevant sections of the Companies Act, 1956, Rules made under the 
Monopolies Act and a summary of the provisions of the Act specially prepared 
for the trade and industry. This book which contains much useful material 
on the subject will be of practical use to lawyers and others who have to deal 
with matters arising under the Act. 


The Customs Act, 1962. By B. C. MITRA, B.A., LL.B., Barrister-at-Law. CAL- 
cura: Eastern Law House (P) Ltd., 54 Ganesh ‘Chander Avenue, Royal 
octavo. Pages 335. Price Rs. 25. 

THe Sea Customs Act, 1962, which replaces the Act of 187 8, snagitintes 
the provisions relating to sea customs, land customs and air customs, In this 
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book the author after reproducing the Act of 1962 and incorporating the 
amendments made till 1969 considers its provisions under separate chapters as 
appearing therein. The comments which refer to the relevant case law are 
lucid and to the point. Wherever necessary to elucidate the text, extracts from 
judgments are included. A notable feature of the book is a very useful Ap- 
pendix which contains the text of the Act of 1878, relevant extracts from 
statutes germane to the Act and Rules, Regulations and Orders pertaining to 
customs. This comprehensive exposition of the law of customs within the 
eovers of a handy book, apart from its utility to lawyers, will be of much prac- 
tical use to business men and others who are affected by it. 


Society and the Criminal. By M. J. SETHNA, PH.D., Barrister-at-Law. Third 
edition by JpHanam M. J. Smrena, LL.M, (HARVARD). BompBay-2 BR: N. M. 
Tripathi Private Limited, 164 Samaldas Gandhi Marg. Demi octavo. Pages 
508. Price: Rs. 24. 


“Society must realize that the criminality of the human being, but not the humanity of 
the criminal, should be uprooted. The criminal should be cured, helped and rehabilitated so 
that he becomes a useful and harmless member of the net of society in which he is like an essen- 
tial thread”. 


TH is the lest-motty underlying the many problems of crime and its pre- 
vention which the author has discussed in his seminal treatise. Much labour 
and learning have gone into its preparation wherein the sociological aspects of 
crime are studied against the background of the entire field of human know- 
ledge, namely, theology, ethics, psychology and history, politics and economy 
as well as the arts and the sciences. In this edition the scheme of the pre- 
vious editions is retained but recent developments in criminology have neces- 
sitated the re-writing of chapters dealing with the nature of crime and its 
' causes and remedies. A new chapter on war crimes and their prevention is 
added as well as a Four-Point Formula regarding the correction of the offender, 
the latter presumably by the editor. This comprehensive study of the various 
aspects of criminology from the Indian point of view is now recognised as a 
distinct contribution to the subject. 


Central Excise Law and Practice in India. By F. L. BEBARWALLA, M.A. 
LL.M. (BomM.). Bompay-2: Vora & Co. Publishers Private Ltd., 3 Round 
Building, Kalbadevi Road. Royal octavo. Pages 243. Price: Rs. 35. 


Tas law on the subject of Central excise duties and the procedure for the 
levy and collection thereof are the despair of the business community, as the 
rules relating to it change ever so often and from time to time fresh notifica- 
tions and orders are issued by the Central Government and the Excise Collec- 
torate. This book which is a section-wise commentary on the Central Excises 
and Salt Act, 1944 and the Rules framed thereunder amply meets the need 
for a reliable guide through the intricacies of this law and its procedure. The 
Act and some of its important Rules are clearly explained in the light of 
decided cases. The inclusion inter alia of the latest Notifications, model writ 
petition and affidavit in support and model form of departmental appeal en- 
hance the practical utility of the book. 


Company Meetings and Resolutions. By ©. R. DATTA, M.A, LL.B. (OAL), 
A.T.I.J. (BNG.), D.I.4. (LOND.), Barrister-at-Law. Caucurra-13: Eastern 
Law House Private Ltd., 54 Ganesh Chunder Avenue. Royal octavo. Pages 
878. Price: Rs. 30. , 


THis book deals exhaustively with the law and practice of about a dozen 
different. kinds of company meetings. The relevant provisions of the Com- 
panies Act, 1956, which set out the necessary requirements in relation to these 
meetings and the Regulations of Table “A” are reproduced in the text. 
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English and Indian case-law bearing on the subject is fully dealt with. To 
add to its utility the book includes forms of notices, agenda, poll papers, re- 
port of scrutineers, resolutions, report of chairman and minutes of proceedings. 
This book will be of much practical use to company officers, shareholders and 
others who have to deal with company affairs. 


Lectures on Company Law. By SHANTILAL MOHANLAL SHAH, Barrister-at-Law, 
16th ed. Bompay-2: N. M. Tripathi Private Ltd., 164 Samaldas Gandhi 
Marg. Royal octavo. Pages 460--eceliil. Price: Rs. 24. 


SincE the last edition of this book was published the Companies (Amend- 
ment) Act, 1969, was passed which inter alia abolished the system of manage- 
ment of companies by managing agents and prohibited companies to make 
contributions to political parties. As regards the latter, the author who is a 
former member of the higher judiciary, has this to say: 


“It is perhaps too audacious to hope that the- political life which has been dreadfully de- 
moralised due to corruption, defections and hypocrisy during the nine years of the life of the 
old section, [s. 298A] can be ensured a clean bill and the democracy in the country which has 
woefully deteriorated into virtual mobocracy, thanks to the attitude and unprincipled beha- 
viour of politicians, can be ensured a healthy growth as a result of the operation of the new 
section alone, in the midst of a system of licences and controls steadfastly persisted in, in the 
name of n developing economy and avoiding regional imbalances !” 


Apart from this gloomy prognosis, the author with his usual clarity and 
thoroughness has revised the text in the light of the recent amendment to the 
Act. English and Indian decisions reported till the end of 1970 are included 
in the text and the Addenda. This excellent text-book well merits the popula- 
rity it has gained among students and others who need a reliable guide to 
grasp the import of this cumbersome statute. : 


B. B. Matra’s The Transfer of Property Act, 1882, 12th ed. by ASOKA 
CHANDRA SEN, M.A, LL.M. Canourra 13: Eastern Law House (P) Ltd., 
54 Ganesh Chunder Avenue. Royal octavo. Pages 1156. Price: Rs. 45. 


THE present edition of an authoritative treatise on the law of transfer of 
property is prepared by a retired Judge of the Calcutta High Court. The pre. 
vious edition of the book appeared about a decade and half ago and the editor 
has incorporated all the important decisions of the Supreme Court and the 
High Courts rendered during this period. To curtail the size of the volume 
much outdated and unnecessary material has been omitted. In dealing with 
new case law the editor has adopted the method of stating in brief the salient 
facts of each case so as to bring out in what context a particular principle 
had been laid down. The legal profession is indebted to the learned editor for 
having made available to it an up-to-date edition of one of the standard com- 
mentaries on the Transfer of Property Act. 


Secularism and the Constitution of India. By P. B. GAJENDRAGADKAR. Bom- 
pAy-32: The Registrar, University Building, Fort. Demi octavo. Pages 182. 
Price: Rs. 18. 


Taws book comprises the text of six lectures delivered by the author in 1970 
under the Kashinath Trimbak Telang Lectureship Endowment for the year 
-1965. After describing the main features of secularism, the author proceeds 
to state the basic philosophy of Indian secularism against the back-ground of 
Indian history, culture and philosophy. In considering the position of Indian 
secularism under the Constitution of India, he states: 


“The Indian Constitution unequivocally provides for a secular state and has enjoined upon 
Indian democracy the task of creating a new social order where social equality will prevail, 
political and economio justice will be the order of the day, and secularism will govern the 
relations of all the citizens infer se and those of the citizens with the State.” 
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After referring to the Hindu Code which the author states constitutes an 
important step in the process of secularising a large part of the Indian com- 
munity and deploring the fact that the Indian Parliament has failed to im- 
plement the directive principles of the Constitution relating to the enactment 
of a common civil code, he discusses some other problems germane to his thesis. 
These lectures retain on the printed page the accents of the spoken word inas- 
much as they are couched in a simple and easy style notwithstanding their 
erudite content. 


Secretarial Practice in India. By J. ©. BAHL, B.A., M.COM., B.E.S. (RETD.) 
9th ed. Bompay-2: N. M. Tripathi Private Ltd., 164 Samaldas Gandhi Marg. 
Demi octavo. Pages 676. Price: Rs. 16. 

Apart from its inherent merits the fact that the book has run through nine 
editions in two decades speaks for its popularity among students of commerce 
and those connected with company secretarial work. The present edition is 
completely revised and some fresh material is added in the chapter on Corres- 
pondence and Reports by the inclusion of some original specimen circulars 
issued by companies. A new chapter dealing with secretarial practice in rela- 
tion to foreign companies in India is also added. Undoubtedly this is one of 
the best books on the law, practice and procedure of company secretarial work. 


ee Ae ieee AANA aN 


The Proposed Indian Ombudsmen. By S. K. AGRAWALA, M.A., LL.M. (LucK- 
NOW), LL.M. (HARVARD), LL.D. (LUCKNOW). Bompay-2 BR: N. M. Tripathi 
Private Ltd., 164 Samaldas Gandhi Marg. Demi octavo. Pages 81. Price: 
Rs. 12.50. 


Ten institution of Ombudsman is of Swedish origin and by 1962 the other 
Scandinavian countries had adopted it. It is now in operation in more than 
a dozen countries throughout the world and is under discussion and adoption 
in many more, including India where a bill known as the Lokpal and Lokyuktas 
Bul was introduced in the Lok Sabha in 1968. The main provisions of this 
Bill are to a certain extent based on similar statutes enacted in New Zealand 
and the U.K. In this brochure the author has made a comparative study of 
this institution proposed to be.set up under the Bill with the institutions of 
Ombudsman and Parliamentary Commissioner in New Zealand and the U.K. 
respectively and has indicated some shortcomings in the Bill. The Bill having 
been passed by the Lok Sabha is now pending before the Rajya Sabha and in 
the meantime the author’s suggestions merit consideration. 


- 


Veterinarian and the Law. By Dr. H. K. Laru. DELHI-6: Metropolitan Book 
Co. (Pvt.) Ltd., 1 Netaji Subhash Marg. Royal octavo. Pages 488. Price: 
Rs. 35. 


THIS 1s perhaps the first compilation of its kind which between the covers 
of a single book brings together the various enactments pertaining to livestock 
in India and: which have a direct bearing on the day to day work carried on 
by veterinarians. A chapter is devoted to thé service conditions of veterina- 
rians and their codes of conduct laid down by the Government or the Veteri- 
nary Councils. Post-graduate studies open to veterinarians in India are set out 
for the benefit of neophytes in the profession. This highly informative book 
will be indispensable as a reference book to veterinarians and as a text-book 
to veterinary students. 


The meeting of extremes in Indian legal philosophy. By Rat RAJESHWARI 
Prasap, Advocate. Bompay-2 BR: N. M. Tripathi Pvt. Ltd., 164 Samaldas 
Gandhi Marg. Demi octavo. Pages 79. Price: Rs. 15. 


Aocorpine to the author legal philosophy as distinguished from jurisprud- 
ence is concerned more with the deeper inter-relation between law and life. 
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© But before a study of such inter-relation can be taken in hand, he thinks it 


necessary to have a clear idea of the problem and nature of law. This he 
proceeds to do by discussing the problem of law in some schools of law like 
the historial, the sociological and the Soviet schools. The nature of law is 
studied from the social and individual standpoints. Here an interesting section 
deals with the Indian approach to the notion of law in which he examines the 
implications of law in the narrower sense as conveyed by the term Niti and 
gives some apt quotations from ancient Indian treatises. 





The Bombay Sales Tax Act, 1959. By C. È. ANAJWALLA, B.A. (HONS.), LL.B. 
Bompay-2: C. Jamnadas & Co., 146C, Princess Street. Royal octavo. Pages 
3820. Price: Rs. 15. 


Conveyancing. By ©. C. ANAJWALLA. Bompay-2: C. Jamnadas & Co. Royal 
. octavo. Pages 487. Price: Ra. 24.75. 


Tue author who has already published a number of popular hand-books . 
on different laws has now brought out the above new editions of two of these 
books. The one on the Bombay Sales Tax Act contains a lucid commentary 
on the Act with the relevant case-law. The Rules framed under the Act are 
reproduced in full and the various Notifications issued by the Finance Minis- 
try in 1970 are also included. Like its predecessor the book will prove useful 
to Sales-tax practitioners and the business community for its clear and concise 
elucidation of the law., In the book on Conveyancing the author has added 
some new topics and model forms and has brought the case-law up-to-date. 
The student of law and the layman will find this book a reliable guide through 
the mazes of this intricate branch of the law. l 


A guide to disciplinary proceedings for the executive in industry. By E. F. 
EpulwwsEn Bomspay 2 BR: N. M. Tripathi Private Ltd., 164 Samaldas Gandhi 
Marg. Demi octavo. Pages 187. Price Rs. 15. 


\ 

Tos book is mainly prepared. for thé guidance of the management of in- 
dustrial concerns who have to take disciplinary action against their employees 
for misconduct. It sets out in extenso the correct procedure to be followed 
in such a case. The important topic of the procedure to be followed during 
the pendency of an industrial dispute is also dealt with. The relevant case 
law is referred to in appropriate places. The appendices contain some useful 
material like draft notices’ in cases of misconduct and notices to be used when 
punishing a worker during the pendency of an industrial dispute. The book 
should prove useful to executives in industry in avoiding the risk of having 
their orders made in disciplinary proceedings set aside for non-observance of 
some technicality. 


Introduction to the Constitution of India. By Durea Das Basu. Fifth edi- 
tion. CaLcurta 12: S. O. Sarkar & Sons (Private) Ltd. 1-C College Square, 
Pages 383. Price Rs. 19. l i 


Tms new edition of a well-known text-book for law students and under- 
graduate and post-graduate students is brought up-to-date. It need hardly 
be stated that it is an authoritative interpretation of the Constitution by an 
eminent jurist. 


The Secretarial Primer. Edited by R. N. SENGUPTA, F.0.1.8. Cancurra 18: 
Eastern Law House Private Ltd., 54 Ganesh Chunder Avenue. Demi octavo. 
Pages 390. Price: Rs. 18. 


Ters book is sponsored by the Chartered Institute of Secretaries in India 
and deals with secretarial practice in relation to companies from their in-- 
corporation to their winding-up. It is primarily prepared for students going 
up for the examinations conducted by the Institute. The various aspects of 
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Company Management are considered in different chapters which, it is stated, 
are contributed by ‘‘senior secretarial and other executives of leading com- 
panies in India with wide academic and professional knowledge and expertise 
in Company Law and Secretarial Practice’’, Notwithstanding this array of talent 
it is somewhat disconcerting to find a.statement on the right of speech of a 
proxy at a company meeting (on p. 294) which is not borne out by s. 176 of 
the Companies Act, 1956, which categorically states that a proxy ‘‘shall not 
have any right to speak at the meeting’’ of a company i.e. either public or 
private and moreover this prohibition does not apply to a company not having 
a share capital unless its articles otherwise provide and also to a private com- 
pany in the circumstances mentioned in s. 170(/) (44) of the Act. 


Supplementary Book to Annotated Supreme Court Rules, 1966. Part I. By 
GANPATRAI, B.A., (pb.), LL.B. (B.H.U). New Denai-l: Published by the 
author at 51, Panchkuni Road. Pages 20. Price Rs. 3. 


THe Annotated Supreme Court Rules, 1966 contained amendments upto Feb- 
ruary 26, 1968. The present Supplement brings it up-to-date by reproducing 
the amendments of the Rules by the Court upto May 8, 1971. 


The Rice Milling Indusiry (Regulatson) Act, 1958. By S. PARAMESHWARAN, 
M.SO., LL.B., A.M.B.I.M. CocHin-ll: Smt. Rajalekshmy Parameshwaran, 
M.A., Subbalakshmi Enterprises, Chittur Road. Pages 46. Price Rs., 2. 


Tue Act with the relevant case law and the text of the Rules made thereunder. 


Maharashtra Bar Council Journal. A quarterly journal. Vol. I Parts 1 & 2. 
Edited by D. R. DHANUKA, LL.B. and B. C. JOSHI, B.COM., LL.B. BomBay-32: 
The Bar Council of Maharashtra, High Court Extension. Annual subscrip- 
tion Rs. 12. 


Tis is the first Journal of its kind published by a Bar Council in India 
and, as stated by its editors, is devoted to law, lawyers and to the academic 
pursuits in the field of reforms of law and betterment of the profession of 
lawyers. The first two issues contain articles contributed by some members 
of the judiciary and the Bar. As a house journal of the Council it includes 
notes on disciplinary cases and important resolutions passed by the Council. 
This Journal which is very well produced fulfils a long felt want by providing 
a forum to the profession to ventilate its views on the manifold problems 
facing it. 


The Review. No. 6. April-June 1971. Edited by Nurt Mac Dermot. IXth 
Congress of the ILA.D.L. Published by the International Association of De- 
eee Lawyers, 49 Avenue Jupiter, 1190 Brussezs (Belgium). Price 
2$ each. 


Tse 9th Congress of the International Association of Democratic Lawyers 
was held in Helsinki in July 1970 which was attended by 321 lawyers. from 
55 countries. The second publication noted above contains reports and papers 
presented at the Congress. 


Accidents Claims Journal, 1970. Edited by Nrrva Nanp DuAawan, Advocate. 
DenHI-7: 12 Malka Gang. Pages 468. 


Tris volume contains decisions on this special branch of law (reported in 
the monthly journal in 1970) of the Supreme Court and the High Courts in 
India as well as of the higher Courts of a number of foreign countries. Will 
be indispensable to those who have to deal with claims arising out of accidents. 


96 THE BOMBAY LAW REPORTER. [VOL. LXXIII. 


BOOKS RECEIVED. 


The Induste qal Law. By P. L. Maur. Luoxnow: Eastern Book A 
34 Lalbagh. Royal octavo. Pages 1134. Price Rs. 832.50.. 
A useful collection of 37 Central Acts pertaining. to Industrial Law with the 
relevant case-law. Amendments made. by the different States to the Payment 
of Wages Act, 1936 are also included. 


Supreme Court on Industrial Labour Laws (Uncodifted): 1950-1970. Vols. I é Il. 
By G. C. AGARWALA and DINESH CHANDRA. ALLAHABAD: Law ` Publishing 
House, 39 Sheo Charan Lal Road. Royal octavo. Pages 1297. Price Rs. 70 
for two volumes. 

Tus book deals with topics on labour laws which are not covered by legis- 
lation and are to be found in judgments of the Supreme Court. A topic- 
wise digest of cases is followed by a summary of Supreme Court judgments 
‘from the year 1950 to the year 1970. 


Reminiscences of a Judge. By N. Q. SHauat. AHMEDABAD: Gujarat Law Re- 
‘porter Office, 57/2 Gandhi Road. Demi octavo. Pages 282. Price Rs. 20. 


GLEANING. 


BLACKSTONE 

IN some ways Blackstone’s Commentaries can be said to be the most important 
book ever to have been published in the long history of English law. Im the 
first place, they cover the whole field of English law—-no small achievement 
in itself. One has only to look at the forty volumes of Halsbury’s Laws of 
England today to appreciate what an intellectual effort was needed on the part 
of Blackstone to set out in his four vohimes the main principles of law as they 
were in the middle of the 18th century. If we take the starting point of 
English law as the reign of Henry II (1154-1189) we can say that Blackstone 
in his great work summed up for his age—and for posterity—the results of 
the developments of English law over a period of six centuries. It is not with- 
out interest that Maitland said that ‘‘twice in the history of English law has 
an Englishman had the motive, ‘the courage, the power to write a great read- 
able reasonable book about English law as-a whole’’. One was Blackstone; 
the other was Bracton. The latter’s book, written in the 18th century, stated 
the main principles of English law pee to the Spang developments of the 
reign of Edward I (1272-1807). 

In similar fashion, it was Blackstone’ s achievement to -state the principles 
of English law as they had. been developed down to his day before they became 
radically altered and changed by the legislative reforms of the 19th century. 
Had Blackstone not written his work, English law might—in imitation of 
French law—have been codified’ (to its detriment—let it be said) in the 19th 
century. The fact that Blackstone expounded the principles of English law 
so clearly, both for lawyers and laymen, made it unnecessary for English law 
to be confined within the four corners of. a code—as in the continental systems 
of law. It will be remembered that codification was advocated by Blackstone’s 
great critic, Jeremy Bentham, whose ideas on the reform of the law so strong- 
ly influenced the legislative changes in English law during the 19th century. 

Possibly the most valuable of all Blackstone’s. achievements was his services 
to the cause of legal education. Before his time it is true to say there was 
no legal education. Ever since the decline of the system of readings in -the 
Inns of Court in the 17th century, English law had ceased to be taught in 
England. Blackstone changed all that, first by his lectures at Oxford Uni- 
versity, then by his occupany of the Vinerian chair of English law at the 
University, and finally by the publication of the Commentaries. His book be- 
came the basis of all future legal study by the students of English law both 
at home and abroad—and particularly America—throughout the remainder 
of the 18th and the greater part of the 19th century. JAmESs WELLWOOD in 
New Law Journal (London). 


Bombay Law Reporter. 


REPORTS. 


ORIGINAL APPELLATE. 


Before the Hon’ble Mr. S. P. Kotoal, Chief Justice, and Mr. Justice Nain. 


THE TRUSTEES OF THE PORT OF BOMBAY v. THE PREMIER 
AUTOMOBILES LTD.* 


Bombay Port Trust Act (Bom. VI of 1879), Secs. 61B, 87, 70—Docks By-laws, Nos. 80, 82, 93 
— Scope and effect of s. GIR and 8. 87, para. 2—By-laws 80, 93, oalidtty of. 


Where the claim against the Trustees of the Port of Bombay is founded upon the breach 
of the statutory duty prescribed under s. 61B of the Bombay Port Trust Act, 1879, they 
cannot claim exemption under. 8. 87, para 2, of the Act. 

The expression ‘“‘subject to the other provisions of the Act’ in s. 61B of the Bombay 
Port Trust Act implies that it is subject to such othe: provision» of the Act as are relevant for 
consideration and applicable having regard to the subject-mstter of s. 61B. Section 618 is 
concerned with breach of statutory duties whereas 8. 87, para. 2, is concrened with 
commission of a civil wrong or a turt. The area of the two provisions do not overlap. 
Setticn 87, para. 2 does not contr ls. 61 B. 

When para. 2 of s. 8? of the Bombay Port Trust Act says that the Board shall not be res- 
ponsible for any misfeasance, malfeasance or non-feasance of any employee eto. it means that 
the Board shall not be resporsible for any misfeasance, malfeasance or non-feasance of any 
employee eta. to the same extent that the common law prescribe-. 

Gulam Hussain v. Trustees, Port of Bombay", reasoning in, not agreed with. 

Barwick v. English Joint Stock Bank", George Wimpy & Co. Lid. w. British Overseas Airways 
Corporation? and Sanjeevayya v. Election Tribunal, A. P.4, referred to. 

By-laws 80 and 98 of the Docks by-laws made under s. '78 of the Bombay Port Trust Act, 
1879, ere inconsistent with s. 61 B of the Act and are, therefore, invalid. 

Under by -law 82 the remarks to be passed are not binding or conclusive as to the factum 
of damage. Therefore, if it is proved that the goods were not broken, chafed or damaged, 
the mere remarks cannot carry the matter any further nor will by-law No. 82 ap; ly only 
upon those remarks. 


Tue Premier Automobiles Ltd. (plaintiffs) had ordered from Italy some machinery 
and spare parts, including one internal grinding machine. The goods, along 
with other cargo, arrived in the Port of Bombay by the steamer s. s. Jalsilton 
Hall belonging to the Scindia Steam Navigation Co. Ltd. The goods ordered 
by the plaintiffs were discharged from the steamer on February 21, 1960 and 
were taken in charge by the officers of the Board namely the Trustees of the 
Port of Bombay (defendants). The internal grinding machine referred to above 
was contained in Case No. 249. The plaintiffs in a suit filed by them against 
the defendants alleged that after Case No. 249 was landed on the quay and was 
taken charge of by the Board’s officers, it was put on a trolly for being taken 
towards a shed in the docks, that the case fell down from the trolly on account 
of careless handling by the Board, and that the internal grinding machine was 
severely damaged on that account, At the instance of the plaintiffs a ship 
survey of the damage was conducted by Messrs. Ericson and Richards on February 
27,1960. Delivery of the machine was obtained by the plaintiffs on February 


*Dectded, July 17, 1970. O.C.J. Appeal 2 (1867)L.R.2 Ex. 259. 
No. 40 of 1965: Suit No. 277 of 1960. 8 ied A. C. 169. 
1 (1962) 64 Bom. L. R. 670. 4 [1967]A.1. B.S. C. 1211, 
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_ 29,1960. The internal grinding machine was subsequently examined by Messrs. 
Machine Tools (India) Private Ltd. who reported that the machine was damaged 
beyond repair and could not be used at all. A notice of the intended suit was 
given to the Board. According to the plaintiffs, the machine was purchased 
for Rs. 65,000 and odd. They valued the damaged machine at Rs. 10,000, and 
claimed the balance of Rs. 55,000 and odd by way of damages. 

The Board claimed that they were not liable for the alleged damages by reason 
of the provisions of s. 87 of the Bombay Port Trust Act, 1879, 


“as the plaintiffs’ cause of action in the suit is based on the alleged failure on the part of 

the defendants to exercise due care and caution in respect of the case No, 249 referred to in 
the plaint, which of necessity must mean failure on the part of the employee or employees of the 
defendants to exercise due care and caution in handling and removing the said case.” , 
The Board further claimed that they were not liable for the ‘alleged damages by 
reason of the provisions of bye-laws Nos. 82, 98 and 80 of the Docks Bye-laws 
made under s. 78 of the Bombay Port Trust Act, 1879. On the merits the Board 
admitted that they had taken charge of cåse No. 249 but claimed that the case 
was remarked for as “broken” at the time of landing, that it was thereafter 
put on a four-wheeled trolly and was secured with extra ropes and slings, and 
that it accidentally fell down to the ground while it was being hauled to the 
storage yard. The Board denied that the plaintiffs had suffered the alleged 
damage. 

At the hearing of the suit issues were framed on these pleadings, and some 
witnesses on behalf of the plaintiffs were examined and cross-examined. On 
October 7, 1964 “Interim Consent Terms” signed by counsel for the plaintiffs 
and the Board were handed in. The parties agreed that all future proceedings 
relating to the suit would be restricted to certain issues reproduced in the Consent 
Terms, and the parties also agreed to a statement of facts on the basis of which 
those issues were to be decided by the Court. One of the consent terms said 
that if issue No. 18 was answered in favour of the plaintiffs (i.e. if the plaintiffs 
were found entitled to any relief), the defendants were to pay Rs. 85,000 to the 
plaintiffs. Another consent term provided that, apart from the facts mentioned 
in the Consent Terms, “no other evidence hitherto recorded has to be taken 
into consideration in the further proceedings in the suit or for the decisions on 
the said remaining issues in the suit.” The Consent Terms left the question 
of costs to be decided by the Court. 

The suit was heard by Tarkunde J. who in his judgment delivered on March 
8/4, 1965, observed as follows :— 


TARKUNDE J. The first issue is whether the defendants (the Board) are not 
liable to the plaintiffs by reason of the provisions of s. 87 of the Bombay Port 
Trust Act as alleged in para. 1 of the Written Statement. In support of this 
part of their defence the Board relied on para. 2 of s. 87 which lays down : 


“ The Board shall not be responsible for any misfeasance, malfeasance or non-feasance of 
any employee appointed under this Act;” 
The second issue relates to the alleged inconsistency of this part of s. 87 with 
art. 14 and/or art. 19 (1) (b) of the Constitution. According to the Interim 
Consent Terms, issues Nos. 1 and 2 are 

“ to be derided on the assumption that some misfeasance, malfeasance or ron-feasance of 
the persons handling the said case — who according to the Defendants sre their employees ap- 
pointed under the said Act, whilet who according to the Plaintiffs are the employees as also the 
Agents of the Defendants—~were responsible for the damage to the cortents of the said case”. 

In ascertaining the effect of the second paragraph of s. 87 quoted above, it is 

necessary to notice the provisions contained in ss. 61A and 61B of the Act. 
Clause (J) of s. 61A provides that the Board shall, immediately upon the landing 
of any goods, take charge thereof, except as may be otherwise provided in the 
bye-laws, and store such as are liable in their opinion to suffer from exposure in 
any shed or warehouse belonging to the Board. We are not concerned with 
cl. (2) of s. 61A which provides that goods not stored in licensed warehouses 
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are to remain at the risk and expense of the owner if they are not removed 
within seven days. Section 61B says: 


** Responsibility of Board for loss, otic., of goods. i 

The responsibility of the Board for the loss, destruction or deterioration of goods of which 
it has taken charge sball, subject to the other provisions of this Actand subject also in the case of 
goods received for carriage by railways to the provisions of the Indian Railways Act, 1890 (9 of 
1890) be that of a baileee under sections 151, 152 and 161 of the Indian Contract Act, 1872, (D of 
1872), omitting the words ‘in the absence of any special contract’ in section 152 of the last- 
mentioned Aot”. 

In Gulam Hussain v. Trustees, Port of Bombay}, a Division Bench of this Court 
held that the second para. of s. 87 of the Bombay Port Trust Act does not limit 
the liability of the Board under s. 61 B of the Act, The judgment in that case 
says (p. 678): 


“When a cause of acticn is solely based upon a tort committed by an employee of 
the board, the aggrieved party is precluded by the second para. of s. 87 from suing the Board on 
the ground that they are vicariously liable for the tort committed by their employee in the course 
of his employment, The responsibility, however, for the loss, destruction or deterioration of 
goods, which has been referred to in s. 61B of the Act, is the direct responsiblity of the Board itself 
and not that of any of its employees. It will be be noticed that under s. 61 A (1) the duty of taking 
charge of the goods after they are landed is also the duty of the Board. In the normal course, 
the duties of taking charge of the goods after they are landed and of taking care cf those goods 
are performed by the Board’s employees; but since these duties are tle duties of the Board, the 
employees in so far as they are called upon to discharge these duties must be regarded as the agents 
and not merely the servants, of the Board. It must follow that if the Board is sued for the loss, 
destruction or deterioration of the goods, the cause of action is the failure of the Board to take 
the requisite degree of care by itself or through its agents, and not merely a tort committed by 
an employee for which the Board is sought to be held vicariously liable”, 


The above decision is binding upon me. On the basis of the facts admitted in the 
Consent Terms, I must hold that the contents of case No. 249 (i.e. the internal 
grinding machine ) were damaged on account of the failure of the Board to take 
the degree of care which it was required to take under s. 61 B, and that the 
provision of s. 87 does not absolve the Board from their liability for that failure. 

Accordingly, the first issue will be answered against the Board. In view of 
this finding it is not necessary for the purpose of this suit to consider whether 
s. 87 of the Bombay Port Trust Act is inconsistent with art. 14 and/or art. 19 (1) (b) 
of the Constitution as alleged by the plaintiffs. 

Most of the remaining issues, but not all, have arisen from the contention 
of the Board that they are not liable for the alleged damage on account of the 
provisions of bye-laws Nos. 82, 98 and 80 of the Docks Bye-laws made under s. 78 
of the Bombay Port Trust Act. Mr. Lad, who appeared for the Board, told 
me that the above bye-laws were framed prior to the time when s. 61A and 
section 61B were added to the Bombay Port Trust Act, and that the bye-laws 
have remained unaltered after those sections were added. The validity of these 
bye-laws, or some parts thereof, was challenged before me on behalf of the 
plaintiffs. The tests on which the validity of bye-laws is to be judged are well- 
settled. To quote from Halsbury’s Laws of England : 


“Four elements are essential to the validity of a byelaw: it must be inira vires the local 
authority who makes it; it must not be repugnant to the law of England (here to the general 
law); it must be certain and positive in its terms, and it must be reasonable.” (Halsbury’s Laws 
of England, Third Edition, Volume 24, page 515, para. 048). 

It is not claimed in this case that any of the bye-laws is repugnant to the general 
law. But it is argued that portions of these bye-laws are ultra vires of the Board 
as they are inconsistent with s. 61A and 61B of the Act, and also that they 
are not certain In their terms and are not reasonable. 

Before construing the relevant provisions of these bye-laws, it is necessary 
to notice some general arguments which were advanced by Mr. Lad on behalf 
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of the Board. Mr. Lad argued that the provisions contained in s. 61B of the 
Act do not prevent the Board from making bye-laws so as to reduce or delimit 
the liability of the Board for the loss, destruction or deterioration of goods of 
which it has taken charge, or to absolve the Board for all liability for the loss, 
destruction or deterioration of such goods. This argument was based on two 
ounds. 

g the first place, Mr. Lad pointed out that the responsibility of the Board 
for the loss, destruction or deterioration of goods as defined by s. 61B has been 
made expressly subject “to the other provisions of this Act’, One of thesè 
other provisions, according to Mr. Lad, is s. 78 which empowers the Board 
to make bye-laws for various purposes, including “for the reception and removal 
of goods brought within the premises of the Board” (s. 78 (d)) and “generally 
for carrying out the purposes of this Act” (s. 78 (t)). According to Mr. Lad, 
bye-laws framed under s. 78 should be deemed to be parts of the Act itself, and 
the responsibility of the Board unders. 61B, being subject to the cther provisions 
of the Act, must be held to be subject to the bye-laws made under s. 78 of the 
Act. In my view, this argument is clearly untenable. The phrase “subject 
to the other provisions of this Act,” according to its natural connotation, means 
the other sections in the Act itself and not the bye-laws that may be framed 
under s. 78. Mr. Lad’s argument implies that the powers, which the Legislature 
has given to the Board to make bye-laws, are so wide as to enable the Board 
to nullify the provisions of s. 61B altogether. There is no reason to hold that 
the Legislature abdicated its legislative function by granting such wide powers 
to the Board. In my view, the expression “subject to the other provisions of 
this Act” has no application to bye-laws made under s. 78. 

The second argument of Mr. Lad has a relatively higher degree of plausibility. 
Section 151 of the Indian Contract Act lays down that in all cases of bailment 
the bailee is bound to take as much care of the goods bailed to him as a man 
of ordinary prudence would, under similar circumstances, take of his own goods 
of the same bulk, quality and value as the goods bailed. Jt has been held in 
several cases by this Court that the terms of s. 151 of the Contract Act do not 
prevent a bailee from contracting out of the obligations imposed by that section. 
Mr. Lad argued that the bye-laws made by the Board under s. 78 of the Bombay 
Port Trust Act, in so far as they are inconsistent with the terms ofs. 61B, operate 
as terms of contract between the Board and the shippers who land their goods 
in the docks belonging to the Board, and such bye-laws are, therefore, valid 
despite their inconsistency with the terms of s. 61B of the Bombay Port Trust. 

It was held by this Court in Bombay Steam Navigation Co. v, Vasudeo, Lakhajt 
Dollaji & Co. v. Boorugu Mahadeo Rajanna®, and Parsram Parumal v. Air-India, 
Lid.4, that a bailee can contract himself out of the obligations imposed by s. 151 
of the Indian Contract Act to take such care of the goods bailed to him as a person 
of ordinary prudence would take of his own goods in similar circumstances. Of 
these cases, the first two were decided by Division Benches. On behalf of the 
plaintiffs Mr. Cooper drew my attention to the decision of a Division Bench in 
Official Assignee, Bombay v. Madholal Sindhu’. That decision, in so far as it 
is relevant for cur present purpose, relates to the provision in s. 176 of the 
Indian Contract Act which lays down that a pawnee may sell the thing pledged 
with him “on giving the pawnor reasonable notice of the sale.” It was held in 
that case that a pawnee must give a reasonable notice of the intended sale of 
pledged goods to the pawnor despite a contract to the contrary that might have 
been arrived at between the parties. Reliance was placed by Mr. Cooper on the 
following observations in the judgment of Chagla J., as he then was, in his 
judgment in that case (p. 852): 

‘*... The scheme of the Indian Contreat Act is that it is competent to parties to incorporate , 
into ary contract any incident which is not ccntrery to or inconsistent with any provision 
contained in the Act. But they can only override a specific provision contained in the Act provi- 
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ded the particular section dealing with that provision contains a saving clause in respect of 
special contracts to the contrary.”. 

Mr. Cooper argued that no such saving clause is found in s. 151 of the Indian 
‘Contract Act, and that it is, therefore, not competent to a bailee to contract 
out of the liability imposed cn him by that section. Mr. Cooper relied on similar 
observations in the judgment of Hayward J. in Chitguppi& Co. v. Vinayak Kashi- 
nath®, which relate to the provision of s. 188 of the Indian Contract Act, to the 
effect that any variance made without the surety’s consent in the terms of a contract 
between the principal debtor and the creditor, discharges the surety as to 
transactions subsequent to the variance. There is apparently some conflict 
in the approach adopted in deciding the two cases on which Mr. Cooper has 
relied and the approach adopted in the decisions relating to s. 151 of the Indian 
Contract Act which I have mentioned earlier. Iam, however, hound by the 
decisions which directly relate to s. 151 of the Indian Contract Act and which 
lay down that a bailee is entitled to contract out of the obligations imposed by 
that section. Itis not open to Mr. Cooper to invite me to examine the correctness 
or otherwise of the approach adopted in those decisions. 

The fact, however, that a bailee can contract out of the obligation imposed 
by s. 151 of the Indian Contract Act does not necessarily lead to the conclusion 
that the Board have the liberty to contract out of the responsibility which has 
been imposed on them by s. 61B of the Bombay Port Trust Act. The liberty 
which is available to a bailee to contract out of the obligation imposed by s. 151 
of the Indian Contract Act does not arise from the wording of that section ; it 
arises from the presumption that rights and obligations defined by the Contract 
Act are normally subject to a contract to the contrary. In his judgment in 
Parsram Parumal v. Atr-India, Lid., which has been referred to above, Mr. 
Justice J. C. Shah observed (p. 947) : 

“*... If an agreement is illegal or probibited by law or is otherwise against public policy, or 

if carried out is likely to defeat the provisions of any law, it will not be recognised ; but where 
rights and obligations are sought to be created by the Contract Act, they are normally subject toa 
contract to the contrary: and in my view there is nothing in ss. 151 and 152 of the Act (the Indian 
Contract Act ) which excludes that liberty of contract”. 
Such a liberty of contracting out cannot be assumed in the case of the provisions 
of a statute like the Bombay Port Trust Act, 1879. This is because the Board 
under this Act is in a virtually monopolistic position. Goods which are imported 
into India by sea cannot be unloaded at places other than particular ports, and 
one such place is the Port of Bombay which is within the jurisdiction of the Board. 
It cannot be held to be the general policy of the Legislature to allow liberty of 
contract to: bodies which have been placed by statute in a monopolistic position. 
Moreover, the wording of s. 61B itself suggests that the Board does not have the 
right of contracting out as claimed by Mr. Lad. Section 61B says that the 
“responsibility” of the Board for the loss, destruction or deterioration of goods 
will be that of a bailee under ss. 151, 152 and 161 of the Indian Contract Act ; 
it does not say that the rights and responsibilities of the Board will be those of a 
bailee. Obviously, the right to contract out cannot be regarded as a part of the 
“responsibility” of a bailee. 

I am, moreover, of the view that, even supposing that the Board is entitled 
to contract out of its responsibility under s. 61B of the Bombay Port Trust Act, 
no such contract can be spelt out from the mere fact that the Board has adopted 
bye-laws inconsistent with their responsibility under that section. The bye-laws 
cannot be regarded as the terms of a contract between the Board and a shipper, 
because a contract can arise only out of free consent, and no such free consent is 
available to a shipper who imports his goods in the Port of Bombay. The position 
might have been different if the Board hed made a bye-law allowing a shipper 
to enter into a special contract with the Board, in consideration of reduced rates, 
to absolve the Board of their responsibility under s. 61B. If such a bye-law 
were made and if a contract were entered into under that bye-law, a question 
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would have properly arisen whether the Board could contract out of its respon- 
sibility under s. 61B of the Bombay Port Trust Act and whether such a contract 
was valid. In the present case, no contract has come into existence merely 
because the plaintiffs had arranged to unload their goods in the Port of Bombay. 
The Docks Bye-laws operate only as statutory bye-law and not as terms of a 
contract. 

For these reasons Jam unable to accept Mr. Lad’s contention that the 
Board is entitled to adopt bye-laws inconsistent with their responsibility under 
s. 61B of the Bombay Port Trust Act. I will now examine the bye-laws which 
are said to have absolved the Board of their liability for the damage caused 
to the internal grinding machine imported by the plaintiffs. 

Bye-law No. 82 is in these terms : 

“ Remarks will be passed on all goods landed from any vessel in an apparently broken, chafed 
or damaged condition, and for all such goods the Trustees will neither accept nor admit apy res- 
ponsibility o1 liability whatsoever”. 

Whether the Board are absolved of their responsibility by virtue of this bye-law 
is to be decided, according to the Interim Consent Terms, 


“ on the assumption that the claim of the defendants (the Board) is that the mere fact that the 
remark ‘broken’ was madein the Tally Sheet Entry relating to Case No. 249 is sufficient to attract 
the application of Bye-law 82 without reference to the fact whether it was so broken or not”. 


Now, it appears to me that the goods, for which the trustees are entitled under 
this bye-law to refuse any responsibility or liability, are the goods which are 
landed ‘in an apparently biokan, chafed or damaged condition” and not merely 
goods in respect of which the remark “broken” is made in the Tally Sheet. 
Bye-law No. 82 does not provide that the mere remark in a Tally Sheet that a 
particular case was broken was sufficient to absolve the Board from their lability 
even if the case in fact did not appear to be broken. I must add that it was 
conceded on behalf of the plaintiffs at the time of argument that the passage 
from the Interim Consent Terms quoted above means that in fact the remark 
“broken” was made in the Tally Sheet relating to case No. 249 in which the 
internal grinding machine was kept. Mr. Lad argued that such a remark would 
not have been made in the Tally Sheet, unless the case was apparently broken, 
and that, therefore, I should hold that bye-law No. 82 absolved the Board of 
their liability for the further damage caused to the contents of that case. In 
my view, I would be acting contrary to the Interim Consent Terms if I were 
to draw the inference as urged by Mr. Lad that the case was in fact apparently 
broken. Evidence was led before me on behalf of the plaintiff that the case 
( Case No. 249) was entirely unbroken and undamaged at the time when it 
was unloaded from the steamer on the quay. That evidence also cannot be 
taken into consideration by me. In my view, the parties are agreed that in 
deciding whether the Board are absolved from their liability by virtue of bye-law 
No. 82, I should consider the mere fact that the remark “broken” was made 
in the Tally Sheet in relation to case No. 249 and should not take into consideration 
whether in fact the case was in an apparently broken condition at the time when 
it was unloaded on the quay. I find that the mere fact that such a remark was 
made in the Tally Sheet is not sufficient to attract the provision of bye-law No. 82. 

In view of this finding it is not necessary to decide whether the plaintiffs are 
right in their contention that this bye-law is wlira vires the Board. It may be 
noticed that s. 61A (I) provides that the Board shall take charge of all goods 
immediately they are landed, ‘‘except as may be otherwise provided in the bye- 
laws”. Section 61B imposes on the Board the responsibility for the loss, 
destruction or deterioration of goods “of which it has taken charge”. The two 
provisions together make it clear, firstly, that the Board is entitled to make 
bye-laws under which it may refuse to take charge of goods which are landed 
in the port, and, secondly, that it cannot absolve itself of its responsibility for 
the loss, destruction or deterioration of goods, if it has taken those goods in 
its charge. Bye-law No. 82 would be valid, if it means that the Board may not 
take charge of goods which are landed in an apparently broken, chafed or 
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damaged condition. But it would be invalid, ifit means that the Board may take . 
such poods in their charge and are, nevertheless, absolved from any responsibility 
for the further loss, destruction or deterioration of those goods. In the 
present case, it is expressly admitted by the Board in their Written Statement 
that they had taken charge of case No. 249 after it was unloaded from the steamer. 
It follows, therefore, that the liability of the Board for the loss, destruction or 
deterioration of the goods contained in the case is unaffected by the contents of 
bye-law No. 82. Ifthe bye-law is valid, it does not apply to the goods in question, 
and if it applies, itis invalid. The result is the same in either case. 

I will next turn to bye-laws Nos. 80 and 98. The portion of aa No. 80 on 
mae the Board relied runs as follows: 


.. The Trustees will not be answerable or liable for any losses or deficiencies whatever, 
unless ascertained, pointed out to and acknowledged by the Docks Manager previous to the 
removal of the goods from Docks”. 

Bye-law No. 98 is in the following terms : 


“ The Trustees will accept no liability or responsibility whatsoever for loss of or damage to 

goods unless notice of loss or of the damage alleged shall have been received prior to shipment or 
delivery as the case may be”. 
It may be noticed that the word ‘Docks Manager” is used in the portion of 
bye-law No. 80 quoted above. Bye-law No. 2 (5) gives the interpretation of 
that term. It says that unless there is something repugnant in the subject or 
context, 

“ ‘Docks Manager’ means the Trustees’ officer for the time being in charge of any Dock or 
Docks and includes the deputies and assistants to the Docks Manager and any other officer or 
officers acting under the authority of the Docks Manager”. 

It is necessary to add that in the course of his arguments Mr. Lad, on behalf 
of the Board, agreed that the Shed Superintendent is a “Docks Manager” 
according to the extended interpretation of that term given in bye-law No. 2 (5). 


The question whether the Board are absolved of their liability by virtue of 
these two bye-laws is to be decided on the basis of the following statement of 
admitted facts occurring in paragraph II (d) of the Interim Consent Terms: 

(i) that no written notice of loss or damage to the contents of the case wes given by the 
plaintiffs prior to its clearance by or delivery to the Plaintiffs but oral notice was given by the 
Plaintiffs to the Shed Superintendent of damage to the contents of the said case No. 249 before 
its clearence and delivery. 

(i) The damage to the contents of the said case was orally brought to the notice of and poin- 
ted out to the Shed Superintendent previous to the removal of the goods from the docks and the 
Shed Supcrintendent was requested by the Plaintiffs to be present at the time of the survey before 
removal of the said goods. 

(ili) The Shed Superintendent has made report relating to the damage, being Ex. “K” in 
the suit. 

(iv) ‘The loss or damage to the goods was not pointed out to by the Plaintiffs or acknowled- 
ged by the Docks Manager previcus to the removal of the goods from the doc 
Bothithe parties agreed before me at the time of arguments that the word “Docks 
Manager” in clause (iv) above means the Docks Manager proper, and not the 
“Docks Manager” as defined by bye-law No. 2 (5), so as to include the Shed 
Superintendent in that term. 


Taking first the relevant portion of bye-law No. 80, it was not disputed before 
me that the losses or deficiencies caused to the internal grinding machine were 
“ascertained” before the goods were removed from the docks. It is also clear 
from the admitted statement of facts that the losses or deficiencies were ‘‘pointed 
out to” the Shed Superintendent who is a “Docks Manager” according to the 
interpretation of that term given in bye-law No. 2 (5). It is further clear from 
the admitted statement of facts that the losses or deficiencies were not “‘acknow- 
ledged” by the “Docks Manager” even according to the extended meaning of 
that term. The only question with reference to the relevant portion of bye-law 
No. 80, which I have to decide, is whether the provision in the bye-law, which 
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. says that the losses or deficiencies must not only be Pounga out to, but must 
also be acknowledged by, the Docks Manager, is valid. 


It seems to me clear that the responsibility, which is cast on the Board by 
s. 61B of the Bombay Port Trust Act, cannot be made to depend by means 
of any bye-law on the sweet will of an officer of the Board. It is common ground 
between the parties thatthe damage to the internal grinding machine was 
pointed out by the plaintiffs to the Shed Superintendent who is the “Docks 
Manager” according to the definition of that term. If in fact the damage was 
caused on account of the Board’s failure to take the degree of care enjoined by s. 
61B, and if that damage was actually pointed out to the “Docks Manager” 
before the machine was removed from the docks, the Board are liable for that 
damage irrespective of whether it was acknowledged by the Docks Manager 
before the goods were removed. Mr. Lad suggested that where losses or def- 
ciences are pointed out to the Docks Manager, he is bound to acknowledge them, 
and what is really implied in the relevant part of bye-law No. 80 is that before 
the goods are removed from the docks, not only the losses or deficiencies should 
be pointed out to the Docks Manager, but his written acknowledgement of the 
losses or deficiencies should be taken by the consignee. The bye-law, however, 
does not speak of any written acknowledgement, nor does it provide that the 
Docks Manager shall acknowledge in writing such losses or deficiencies as are 
pointed out to him. As the bye-law stands, the provision that the Board will 
not be answerable or liable for any losses or deficiencies unless they are ‘‘acknow- 
ledged”? by the Docks Manager is invalid, being inconsistent with s. 61B of the 
Bombay Port Trust Act, 

Turning to bye-law No. 98, it requires that notice of alleged loss or damage 
“shall have been received prior to shi ment or delivery as the case may be” in 
order that thè trustees may be liable or responsible for the alleged loss or damage. 
The bye-law does not specify the person or persons to whom the notice is to be 
given, and it does not say that the notice shall be in writing. According to 
the admitted statement of facts, “oral notice was given by the plaintiffs to the 
Shed Superintendent of damage to the contents of the said case No. 249 before 
its clearance and delivery”, but no written notice in that behalf was given by 
the plaintiffs. One of the requirements of a valid bye-law is that it must be 
certain. 

“A byelaw must provide a clesr statement of the course of action which il requires to be follow- 
ed or avoided, and must contain adequate information as to the duties and identity of those 
who are to obey, although all the information need not be apparent on the face of the byelaw. 
The language used should be certain and definite, should give all necessary details, and should 
not contain vague conditions rendering compliance dependent upon the autharity’s approval 
of the circumstances of the particular case.” (Halsbury’s Laws of England, Third Ed., Vol. 24, 
p. 617, para. 951.) 

As bye-law No. 98 purports to limit or qualify the responsibility which has been 
imposed on the Board by s. 61B of the Bombay Port Trust Act, the terms of the 
bye-law must be given a strict interpretation, and any ambiguities therein ought 
to be interpreted in favour of the shipper. I cannot hold that the bye-law 
requires a written notice when it does not say so in terms. For the same reason, 
I do not find it possible to accept Mr. Lad’s contention that the notice contemplated 
by the bye-law is to be given to “the Trustees” and not to any officer appointed 
by the trustees. The term “Trustees” in the bye-law must have the same 
interpretation as the term has in the Bombay Port Trust Act. Section 4 of the 
Act says that the duty of carrying out the provisions of the Act shall be vested 
in a Board to be called “the Trustees of the Port cf Bombay”, and such Board 
shall be a body corporate and have a permanent succession and a common seal, 
and shall sue and be sued by the name first aforesaid (i.e. “the Trustees of the 
Port of Bombay”). It is, therefore, clear that bye-law No. 98 means that the 
Board will not be liable or responsible for loss or damage to goods, unless notice 
of loss or damage ‘‘shall have beeu received prior to shipment or delivery as 
the case may be”. In the absence of any specification in the bye-law, it would 
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be proper to assume that the notice of the loss or damage is to be received by that 
officer of the Board who is in charge of the goods on behalf of the Board. The 
earlier part of bye-law No. 80 (not quoted above ) makes it clear that it is the 
Docks Manager who is in charge of the goods which are brought into the port 
either for delivery or for shipment. That is also clear from the provisions of 
bye-laws Nos. 90, 91 and 92 which immediately precede bye-law No. 98. I am 
accordingly of the view that the plaintiffs have complied with bye-law No. 98 
since, according to the admitted statement of facts, they had given an oral 
notice of the damage tothe Docks Manager beforethey took delivery of the goods. 


It was argued by Mr. Lad that the terms of bye-law No. 98 imply that the 
notice of the alleged loss or damage is to be received by the “the Trustees” 
(i.e. the Board), and that such a notice ought to be given, not to the Docks 
Manager, but to the Secretary or similar official working in the office of the 
Board. Mr. Lad urged that this interpretation is preferable, because a notice 
to the Docks Manager is already provided in bye-law No. 80, and it is not likely 
that the same provision was duplicated in bye-law No. 98. There is some force 
in this argument, but after giving it due consideration I have come to the 
conclusion that it must be rejected. In the first place, the bye-law does not 
say to whom the notice shall be given. Secondly, the other bye-laws show that 
the goods which are brought into the port for shipment or delivery are in the charge 
of the Docks Manager, and, in the absence of any specification to the contrary, 
the naturel interpretation of the bye-law No. 93 is that the notice of loss or damage 
is to be given to the person who is in charge of the goods on behalf ofthe Board. 
There is also a third reason which favours this interpretation. The bye-law 
applies not only to the goods which are to be delivered to consignees, but also 
to the goods which are received for shipment. Loading of goods for shipment 
may take place at any time during day or night. The bye-law provides that if 
any part of the goods are lost after they are received for shipment, the Board 
will not be liable or responsible for the loss unless notice thereof is received prior 
to the shipment. The loss of a part of the goods in a consignment may be 
discovered just prior to loading during any time of day or night, even when the 
office of the Board may be closed, and it appears unlikely that it is expected 
that the consignor shall give a notice to the Secretary of the Board before the 
goods are loaded for shipment if the consignor is to make a successful claim for 
the loss ‘caused to his goods. On the whole, therefore, I am inclined to hold 
that the bye-law is complied with, when notice of the loss or damage is given 
to the Docks Manager. If I were to come to the conclusion that the terms of 
bye-law No. 98 do not bear this interpretation, I would have held that the 
bye-law was invalid for uncertainty, as it fails to “provide a clear statement 
of the course of action which it requires to be followed” (From the quotation 
from Halsbury’s Laws of England, given above). 

Mr. Cooper, on behalf of the plaintiffs, urged before me that the relevant 
portion of bye-law No. 80 on which the Board relied, as well as bye-law No. 98, 
are invalid on another ground. He argued that where the loss, destruction or 
deterioration of goods has been occasioned as a result of the Board’s failure 
to perform its statutory duty under s. 61B, the loss or damage involved may 
not be apparent when the goods are delivered to the consignee or are loaded for 
shipment, as the case may be, and that, therefore, the provision contained 
in these bye-laws that the loss or damage should be pointed ‘out to the Board’s 
officers prior to the removal of the goods, amounts to a unreasonable restriction 
on the rights given to the shippers by s. 61B ofthe Act. According to Mr. Cooper, 
these two bye-laws are invalid either on the ground of unreasonableness or because 
they are inconsistent with the responsibility of the Board as defined in s. 61B 
of the Bombay Port Trust Act. In support of his argument Mr. Cooper relied 
by way of illustration on el. 6 of Article III of the Schedule to the Carriage 
of Goods by Sea Act (XXVI of 1925). The relevant portion of that clause says: 


“ Unless notice of loss or damage and the general nature of such loss or damage be given in 
writing to the carrier or his agent at the port of di. charge before a nt the time of the removal of 
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the goods into the custody of the person entitled to delivery thereof under the contract of can i- 
age, or, if the loss or damage be not apparent, within three days, such removal shall be prima 
facie evidence of the delivery by the carrier of the good: as described in the bill of lading”. 
This clause allows a notice to be given to the carrier or his agent of the loss or 
damage to goods within three days of the removal of the goods, if the loss or 
damage was not apparent at the time of the removal. It also provides that the 
failure to give such notice is only “‘prima facie evidence” of the goods having 
been delivered as described in the bill of lading. Mr. Cooper argued that this 
ere Gn shows by contrast that the provisions in bye-laws Nos. 80 and 98 are 
oth unreasonable and inconsistent with s. 61 B of the Bombay Port Trust Act. 
I am inclined to think that there is a good deal of force in this argument. But in 
view of the other finding given by me above, it is not necessary to consider whether 
these bye-laws are invalid on the above ground urged by Mr. Cooper. 


Before leaving this topic I must add that admittedly these bye-laws were 
framed prior to the time when ss. 61 A and 61 B were incorporated in the Bombay 
Port Trust Act. It seems to me that these and other bye-laws are required 
to be re-examined, and where necessary altered, in the light of these added 
sections. 


The defendants appealed. 


C. N. Daji with Y. B. Rege, for the appellants. 
A. B. Divan with A. H. Desai, for the respondents. 


KorvaL C. J. This is a defendants’ appeal against a decree for Rs. 85,000 
and interest awarded as damages eee by the plaintiffs in respect of their 
goods. The Premier Automobiles Ltd., the plaintiffs, are engaged in the 
manufacture of cars in Bombay. The trustees of the Port of Bombay are the 
defendants. The plaintiffs imported under a licence 18 cases of machinery from 
Mingantis of Italy for the purposes of their manufacturing plant. Case No. 
249 contained an internal grinding machine weighing over 8 tons (2960 kilo- 
prams). The case arrived in Bombay on February 21, 1960 by ss. Jalsilton Hall 
belonging to Messrs. Scindia Steam Navigation Co. Ltd. The goods were 
unloaded and taken charge of by the Port Trust Authorities under their statutory 
powers. 

The case No. 249 was placed on a four wheeler trolly driven by a tractor attached 
to it and was being carried to one of the sheds in the docks when the case fell 
down from the trolley, The case was broken and the internal grinding machine 
encased therein was severely damaged. Several of the employees of the Port 
Trust were in charge of the case and the trolley at that time, since it was being 
conveyed to the shed. 

On February 27, 1960 a ship survey of the damage was carried out by the 
firm of Messrs. Ericson and Richards, surveyors, at the instance of the plaintiffs. 
Thereafter the plaintiffs took delivery of the broken case on February 29, 1960. 
After carrying it to their factory they removed the machine and got it examined 
in detail by another firm of surveyors Messrs. Machine Tools ( India) Private 
Ltd. Their report at exh. B dated April 16, 1960 shows severe damage. According 
to the report the machine which was valued at Rs. 65,000 was damaged to the 
extent of Rs. 55,000. Previously on March 28, 1960 the Shed Superintendent 
of the Bombay Docks had reported ( vide exh. “K” ) to the defendants that 
whilst the case was being hauled on a four wheeled truck by a tractor in the open 
behind Shed No.1 Alexandra Dock, it accidentally slipped and fell on the 
ground with the result that the entire wooden case cover was broken exposing 
the contents. He also added that the case containing the machine and parts 
was in a damaged condition on landing. 

On receiving the report of their surveyors the plaintiffs served a statutory 
notice upon Port Trust authorities on June 5, 1960. They alleged that the damage 
resulted “‘owing to acts of negligence malfeasance and non-feasance on the part 
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of the administration at the Docks and/or acts of misconduct on the part of your ` 


employees...” and therefore the defendants were liable. In the original notice 
the full price of the machine namely Rs. 65,774.10 N.P. was claimed. The 
Bombay Port Trust replied to this notice on July 2, 1960. They alleged that 
the machinery was in a “broken” condition at the time of landing and that due 
to the damaged condition of the case the case slipped from the trolley and fell 
on the ground. They relied upon the report of the Shed Supermtendent (now 
exh. K) for this purpose. They denied that any damages had ensued in conse- 
quence of the action of the defendants or its employees and denied that they were 
liable because of s. 87 of the Bombay Port Trust Act and the Docks bye-laws, 
particularly bye-law No. 82. 


On August 19, 1960 the plaintiffs filed the present suit. They alleged that the 
damage to the internal grinding machine was due to careless handling of it by 
the defendants ; that the case had slipped from the trolley and fallen on the ground 
and as a result of the fall the wooden case containing the internal grinding 
machine was severely damaged. They alleged that the defendants moved the 
ease in their capacity as bailees thereof. They recounted the survey by Messrs. 
Ericson and Richards on February 27, 1960 and admitted that they took delivery 
on February 29, 1960. At the time of taking delivery of the machine and spare- 
‘aps they had pointed out to the Port Trust Authorities that the case was entirely 

token and the machine was severely damaged. After recounting the notice 
served by them, they denied that the bye-laws or any of them purporting to have 
been made in pursuance of s. 78 of the Bombay Port Trust Act exonerated the 
defendants from liability nor did s. 87 of thesaid Act. They specifically alleged 
that 
“*.... the said internal grinding machine was taken charge of by the defendants after the 
same was landed from the said steamer ‘“‘s.s. Talsilton Hall” as per their abovementioned 
statutory obligation and the same was removed by them as bailees thercof,’’ 


They therefore claimed the damages sustained by the machine amounting to 
Rs. 35,774.10 N. P. as per particulars in exh. D attached to the plaint. 


The original defence taken in answer to this claim of the plaintiffs was that 
the case No. 249 was already damaged when it was in the custody of the ship 
and that this was noted in the Shed Superintendent’s remarks list (exh. No. 2) 
and subsequently also noted in the Shed Superintendent’s report dated February 
21, 1960 (exh. K). They denied that any damage was caused to the grinding 
machine much less by the employees of the defendant Port Trust. The 
defendants raised a number of legal pleas in exoneration. They alleged that 
upon the allegations in the plaint the case No. 249 was damaged according to 
the plaintiffs due to the failure on the part of the employees of the Port Trust 
and therefore under s. 87, para. 2, of the Bombay Port Trust Act, 1879 they were 
not liable at all. In any event, they alleged that bye-laws Nos. 80, 82 and 91 
of the Dock’s bye-laws exonerated them. No notice of loss or damage as 
required by bye-law No. 98 had been given prior to the delivery and therefore 
the defendants had no responsibility for loss or damage to the case. The damage 
was not ascertained, pointed out to and acknowledged by the Docks Manager 
previous to the removal of the case from the Docks and therefore under bye-law 
No. 80 the responsibility of the trustees did not commence at all. Moreover, 
the case when landed was in a damaged condition and therefore the trustees 
could not accept or admit any responsibility or liability whatsoever for it. As 
regards the incident which occurred while case No. 249 was being conveyed their 
case was 


“The said case whilst it was being hauled to the storage yard with the help of a tractor 
and with mazdoors posted on all sides of the trolley accidentally slipped from the trolley and 
fell on the ground with the result that the outer pecking (casing) was entirely bioken and the 
contents thereof were exposed...” 

They denied that any damage had occurred and in any case that they were liable 
for any damages to the plaintiffs. 


io 
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Upon these pleadings issues were framed on June 28, 1964 and the parties 
went to trial and considerable evidence was also recorded but in the midst of the 
trial the parties came to certain interim consent terms whereby each party gave 
up some part of its stand, admitted some of the facts alleged by the other party 
and limited the trial to certain specific issues. Much of the difficulty experienced 
by the learned single Judge and by us in this Court upon the arguments was due 
to this “interim consent terms” because it has been a question of some difficulty 
to disentangle what were the admitted facts from the facts as originally pleaded 
by either party and what was the nature of the particular issue submitted for 
decision upon certain points. 


The interim consent terms are dated October 7, 1964 (exh. A) and it is necessary 
to advert to them here in some detail. Issues Nos. 1 and 2 are the principal 
issues which relate to the question whether the Port Trust is at all liable. 
Unfortunately Issue No.1 poses the question thus “whether the defendants 
are not liable to the plaintiffs by reason of the provisions of s. 87 of the Bombay 
Port Trust Act as alleged in para. 1 of the Written Statement”. The last clause 
of this issue brings in para. 1 of the Written Statement and when discussing the 
issue we will advert to the detailed allegations in that paragraph. Issue No. 2 ° 
raised Constitutional issues as to whether s. 87 was Inconsistent with art. 14 and/or 
art. 19 (2) (b) of the Constitution and therefore void. This point was not pressed 
before us, and therefore it will be unnecessary to deal with any constitutionalissue, 


Issues Nos, 8, 4, 5,6 and 7 deal with the question whether one or more of 
the bye-laws exonerates or exempts the Port Trust from liability. We will deal 
with each issue separately when we come to deal with the bye-laws. Lastly 
Issues Nos. 9, 10 and 11 are concerned with the question whether the statutory 
notice given by the plaintiffs on June 5, 1960 was valid or invalid. Issues No. 18 
and 19 are merely formal issues. No other issues were referred for decision. 


If these issues alone had been left to be determined, the questions arising in 
this suit and in this appeal would have been simpler but the parties chose to add 
para. 2 to the interim consent terms whereby they purported to add a gloss to 
one or more of the issues or to clarify what they wanted to be decided. In para. 
II (a) they set forth the rival contentions on the merits of the case, as to how the 
damage to the grinding machine was sustained. Then in para. II (b) there is 
an important statement with relation to the principal issue in the case and para. 
II (b) states: 


“ Issues Nos. 1 and 2 to be decided on the assumption that (sic-there was) some misfeasance, 
malfeasance or non-feasance of the persons bandling the said case - who according to the defen- 
dants are their cmployees appointed under the said Act, whilst who according to the plaintiffs 
are the employees as also the agents of the defendants were responsible for the damage to the 
contents of the said case”. 

The contents of this paragraph leaves much to be desired. But three things are 
clear from this paragraph, (1) that in deciding issue No. 1 (we ate not concerned 
with issue No. 2 now) the Court had to assume that there had been some 
misfeasance or malfeasance (there is no case of non-feasance anywhere pleaded) 
of the persons handling the case No. 249, that is to say, the employees of the 
Port Trust. In other words, the element, of negligence on the part of the 
employees of the Port Trust was admitted. (2) It is also admitted that those 
employees were appointed under the said Act. (8) The defendants merely alleged 
that they were employees while the plaintiffs alleged that they were employees 
as well as the agents of the Trust and that this side issue will have to be decided. 
In para. II (c) relating to issues Nos. 8 and 4, the Court was asked to assume 
that the claim of the defendants (the Port Trust authorities) was that the mere 
fact of a remark being made in the Tally Sheet Entry that the case was “broken” 
was alone sufficient to attract the application of bye-law No. 82 “without reference 
to the fact whether it was so broken or not”. This paragraph also was rather 
clumsily worded, but it was agreed that once the Court accepts that the word 
“broken” was written on the Tally Sheet, the question to be determined was 
whether that writing alone was sufficient to exonerate the Port Trust under 
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bye-law No. 82.(4) That whether the machine was actually broken or not need 
not be ascertained. 


Paragraph II (d) enjoins that in determining Issues Nos. 5, 6 and 7 several facts 
must be taken as admitted namely (1) that no written notice of loss or damage 
to the contents of the case was given by the plaintiffs prior to its clearance, but 
oral notice was given to the Shed Superintendent; (2) that damage to the contents 
of the case was orally brought to the notice of and pointed out to the Shed 
Superintendent previous to the removal of the goods by the plaintiffs ; (8) that 
the Shed Superintendent made a report relating to the damage which is at exh. K. 
Tt has to be noted in connection with this point that the Court is not enjoined 
to accept the contents of that report as correct; (4) that the loss or damage to 
the goods was not pointed out by the plaintiffs or acknowledged by the Docks 
Manager previous to the removal of the goods from the docks. This is so far as 
bye-law No. 98 is concerned. The fact of the notice dated June 5, 1960 being 
served on the defendants was accepted. As to damages, both the parties agreed 
- that if damages were to be awarded the amount should be Rs. 85,000. 

_ Lastly it was provided that 


“ Except as indicated above, no other evidence hitherto recorded has to be taken into consi- 
deration in the further procecding in the suit or for the decisions on the said remaining issues in 
the suit’’. 

Since no other evidence was to be led it is clear that the parties somewhat 
narrowed down the controversy by admitting certain facts and limiting it only 
to points of law and indeed the learned single Judge decided the case only upon 
those points of law. What those points of law were will appear from his Judgment, 


The learned single Judge has held the defendants liable for breach of the 
statutory duty imposed upon them under s. 61B of the Bombay Port Trust Act 
and he has negatived the exoneration which they claimed under the second para- 
graph of s. 87 of the Act. In doing this he has relied upon a Division Bench 
decision of this Court in Gulam Hussain v. Trustees, Port of Bumbay, (to which 
the learned single Judge was himself a party). He held that the contents of the 
case No. 249 were damaged on account of the failure of the Board (of trustees 
of the Port of Bombay ) to take the degree of care which it was required to take 
under s. 61B and that the provisions of s. 87 do not absolve the Board from their 
liability for that failure. As regards the bye-laws, the learned Judge held for- 
reasons which we shall analyse later, that the Docks bye-laws Nos. 80 and 82 did 
not apply and did not absolve the defendants from their liability. Moreover, 
bye-law No. 80 is invalid as it is inconsistent with the provisions of s. 61B. So 
far as bye-law No. 98 is concerned, the learned Judge has held that bye-law No. 98 
was complied with by the plaintiffs and therefore will be of no avail to the defen- 
dants. He has also remarked incidentally that he was inclined to think that 
there was a good deal of force in the argument that bye-laws Nos. 80 and 98 were 
both unreasonable and inconsistent with the provisions of s. 61B of the Bombay 
Port Trust Act. On the question of notice, the learned Judge held the notice 
valid and upon his findings decreed the claim for the admitted amount of 
Rs. 85,000. 


In the appeal before us counsel on behalf of the Bombay Port Trust ( the 
appellants ) has taken us through the provisions of the Act and particularly 
s.61B and s.87 and the Docks Bye-laws Nos. 80, 82 and 98. The principal 
point which he has stressed is that even assuming that the liability under s. 61B 
was placed upon the Port Trust authorities to take as much care of the goods 
as a bailee still the Port Trust authorities were statutorily exempt from liability 
if the damage resulted from misfeasance, malfeasance or non-feasance of the 
employees of the Trust having regard to the second para. of s. 87. He pointed 
out that in this case it was an admitted position that the employees of the Trust 
were in charge at the time that the grinding machine was being conveyed from 
the wharf to one of the sheds in the Alexandra Dock and that therefore the second ~ 
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paragraph of s. 87 will clearly apply and if it applies then there is a total and 
categorical exemption from responsibility. Secondly counsel urged that for 
want of compliance on the part of the plaintiffs with the three Dock Bye-laws 
Nos. 80, 82 and 98 the Port Trust oa be exempt or immune from liability. 
Thirdly counsel urged that the notice in this case was bad and not in compliance 
with the provisions of s. 87, para. 1. Healso urged that the cause of action as 
mentioned in the notice was different from the cause of action upon which the 
suit has been founded and that therefore no valid notice regarding the cause of 
pes in the suit having been given the suit must fail upon the same provision 
of law. 

The principal and substantial point in this appeal is as to the true scope and 
effect of s. GIB and s. 87 para. 2 of the Act and in order to understand these 
provisions it is necessary to analyse them in the light of the other provisions 
of the Act and of the provisions of the Contract Act referred to in the former 
section. Section 61B runs as follows : 


“ The responsibilily of the Board for the loss, destruction or deterioration of goods of which 
it has taken charge shall, subject to the other provisions of this Act... be that of a bailee under 
sections 151,152 and 161 of the Indian Contract Act, 1872, omitting the words ‘in the absence of 
any special contract’ in section 152 of the last-mentioned Act.” (We have quoted only the 
relevant porLion). 

The following points may be noted regarding this section : 

(1) The word “the Board” is used in the section because it is used in 8. 4 
which constitutes the “Board” called “the trustees of the Port of Bombay”. 
Section 4 says that 


“ The duty of carrying out the provisions of this Act shall, subject to such conditions and lH- 
nutations as are hereinafter contained, be vested in a Board, to be called ‘the Trustees of the Port 
of Bombay’, and such Board, hereinafter referred to as ‘the Board’, shall be a body corporate and 
have perpetual succession and a common seal, and sue and shall be sued by the name first 
aforesaid”. 

That is why the word “the Board” is used in all the subsequent sections, though 
in the course of the arguments counsel for the defendants referred to it as the 
Bombay Port Trust or the Port Trust which is the name by which the body is 
popularly known. Thus the Board is a statutory corporation and under ss. 16A 
and 18 the Board has power to contract and compound for breach of contract. 

(2) The next point which would throw light upon its provisions is to inquire 
why was it necessary to enact s. 61B? The Act was passed in 1879 and for the 
first 46 years of its existence the Act continued without any provision such as 
s. 61B. The reason why that section came to be enacted is clear if one considers 
the provisions of s. 61A, sub-s. (1). That sub-section provides that the Board 
shall, immediately upon the landing of any goods, take charge thereof, except 
as may be otherwise provided in the bye-laws, and store such as are liable in their 
opinion to suffer from exposure in any shed or warehouse belonging to the Board. 
By s. 61A (1), therefore, the Board which is a statutory corporation in saddled 
with the statutory duty to take charge of all goods as soon as they are landed 
in the Port of Bombay. It is curious that in the whole Act there is no provision 
for delivery of the goods to the proper parties and no obligation is cast upon the 
Port Trust authorities to deliver the goods of which they take charge under s. 61A. 
(1) except perhaps by implication, It is clear that s. 61A (1) was brought into 
force because it was necessary to legalise the possession of the Port Trust. 
Without s. 61A, the possession which the Port Trust take of all goods which arrive 
in the Bombay Docks would be illegal and would make them liable as trespassers 
in respect of the goods, Therefore s. 61A (Z) puts the seal of legality upon the 
possession of the goods by the Port Trust; but having given them legal 
possession it was also necessary to provide for the safety, care, protection and 
preservation of the goods while they were in the possession of the Board and 
to cireumscribe their liability. After all, the Board was in possession of something 
which belonged to third parties namely the consignecs and the law had given 
them the statutory power to take possession, compulsively. Therefore the law 
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had to provide that during the period of the statutory possession the goods should 
be safeguarded and also prescribe the limits of the Board’s duty to safeguard. 
That is why s. 61B was brought into force. 


(8) In simple terms s. 61B says that the responsibility of the Board for the 
goods shall be that of a bailee under ss. 151, 152 and 161 of the Indian Contract 
Act, Section 151 provides that in all cases of bailment the bailee is bound to 
take as much care of the goods bailed to him as a man of ordinary prudence 
would, under similar circumstances, take of his own goods of the same bulk, 
quality and value as the goods bailed. The standard of care imposed therefore 
is that of a man of ordinary prudence. Section 152 says that the bailee in the 
absence of any special contract is not responsible for the loss, destruction or 
deterioration of the thing bailed, if he has taken the amount of care described 
ins.151, Therefore, so long as he takes that care which a man of ordinary prudence 
would take, the bailee is exonerated from the liability for loss, destruction or 
deterioration of the goods bailed to him. Section 152 reaffirms the same principle 
of liability but negatively. It says that if the bailee has taken that amount 
of care of the thing bailed as prescribed by s. 151 then the bailee is not liable for 
loss, destruction or deterioration. But this limit of liability in s. 152 is subject 
to the words “in the absence of any special contract”. Thus if the section by 
itself were to operate, the bailee may make a special contract making himself 
liable, for loss, destruction or deterioration of the goods even though he may 
have taken the same care as a man of ordinary prudence would, but in imposing 
the same liability upon the Port Trust s. 61B says that the words “‘in the absence 
of any special contract” in s. 152 shall be omitted. Therefore the only meaning 
of that provision is that the Bombay Port Trust cannot make any special contract 
‘incurring greater responsibility than that of a bailee i.e. a man of ordinary 
prudence. They cannot for instance act as insurers of the goods of which they are 
enjoined to take charge. That appears to be the only effect of the last clause 
of s.61B and counsel were agreed that that would be the effect. Fortunately 
so far as the points arising in this appeal are concerned, we are not concerned 
with that clause at all except to understand the full effect of s. 61B. Sections 
151 and 152 are thus complementary. They lay down affirmatively and 
negatively the ambit of the duty of care which the bailee owes to the person 
who is the owner of the goods ( we will not use the word “bailor’’ because under 
. s. 61B there is no “‘bailor’). Section 161 of the Contract Act Jays down the 
bailee’s responsibility when goods are not duly returned and it says that if, by 
the fault of the bailee, the goods are not returned, delivered or tendered at the 
proper time, he is responsible to the bailor for any loss, destruction or deterio- 
ration of the goods from that time. This refers to the time when the bailee 
(in this case the Port Trust authorities ) will have to deliver the goods to the 
true owner and it must be within a reasonable time if no exact time is specified. 


(4) The next thing to notice is that while these ss. 151, 152 and 161 of the 
Contract Act are bodily lifted from the Contract Act and applied with a minor 
modification to the Port Trust to indicate the ambit of their responsibility to 
the consignees of the goods of which they took charge, the Bombay Port Trust 
do not thereby become bailees themselves. Section 61B does not say that s. 148, 
which defines who a “‘bailee” is, is applicable to the Bombay Port Trust. There- 
fore though for the purposes of judging the responsibility ss. 151, 152 and 161 
of the Contract Act will have to be referred to, the Bombay Port Trust is in no 
sense a bailee of the goods. Section 61 B does not say they shall be deemed to 
be bailees or that they are bailees but only that their responsibility shall be that 
of a bailee as described in the stated sections of the Contract Act. Therefore 
at the most all that can be said of their responsibility or duty towards the goods 
or the owner of the goods is that they are under a statutory duty imposed by 
s.61B and nothing more. The provisions of the Bombay Port Trust Act do 
not bring in the bailor as in the case of the Contract Act and its provisions are 
not made with reference to the owner of the goods at all. The provisions are 
unilateral and unilaterally the statute imposes on the Bombay Port Trust alone 
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the duties under s. 151, 152 and 161 of the Contract Act. Thus without making 
the Port Trust a bailee the statutory duties corresponding to the bailee are imposed 
upon them. 

(5) The further point that therefore must be noted upon this analysis of the 
provisions of s. 61B is that if these duties are not fulfilled or are broken by the 
Board, the Board can be sued for damages by the person to whom the goods 
belonged but the Board will be liable not as bailees or upon a contract but 
because a statutory duty has been imposed upon them by s. 61B and there has 
been a breach of it. The claim is thus not founded upon any provisions of the 
Contract Act nor is it founded in tort. It is founded upon the breach of a 
statutory duty. 

(6) Another and a very important point to note is that one and the same action 
whereby the statutory duty of the Port Trust imposed by s. 61B is breached, 
may give rise to more than one cause of action. For instance, we have already 
shown that it gives rise to a liability to pay damages for a breach of the statutory 
duty. It may also in given cases amount to a tort and if it amounts to a tort 
it may give rise also to a claim for damages. The same may also in certain 
circumstances give rise to a crime and may be punishable as such, but so far 
as 8, GIB is concerned, it does not speak of liability for a contract or a tort, much 
less for a crime. It only speaks of the statutory obligations which it prescribes 
and for the breach of which a suit may lie for damages. It is essential that this 
distinction must be clearly understood. It arises upon a clear provision of s. 61B 
and it is upon the understanding of this distinction that the true scope and 
effect of para. 2 of s. 87 only will become clear. 

With this analysis of the provisions of s. 61B we turn to the provisions of para. 2 
of s. 87. Unfortunately s. 87 consists of several separate paragraphs, which are. 
not numbered, because of the peculiar manner in which it is drafted, but we are 
only concerned with the following paragraph which we shall hereafter refer to 
as para. 2: 

The Board shall not be responsible for any misfcasance, malfeasance or non-feasance of 
any employee appointed under this Act;” 
The word “employee” was substituted by Act 85 of 1951 for the words “any 
officer or servant”. Now para. 2 of s. 87 speaks of misfeasance, malfeasance 
and non-feasance. It is well known that these are the three major heads under 
which all torts may be classified and it is obvious therefore that by the use of 
these words the Legislature provided for immunity of the Port Trust from torts 
committed by its employees. In this respect we may here remind ourselves 
that by paragraph II (b) of the consent terms dated October 7, 1964, the Court 
is enjoined to assume that there was some misfeasance, malfeasance or non-fea- 
sance of the persons handling the case No. 249. Therefore so far as the claim in 
tort is concerned in the present case, we have no doubt that it would fall within 
the ambit of para. 2 of s. 87 because misfeasance, malfeasance or non-feasance 
is specifically admitted. It is also admitted that it was on the part of the persons 
handling the case No. 249 and that those persons were admittedly the employees 
of the Port Trust. But as we have said that was not the only basis of the claim 
in suit. Apart from the claim in tort the plaintiff also claimed for the breach 
of the Trust’s statutory liability under s. 61 B. Though no doubt the plaintiffs 
laid their claim in tort, there is also no doubt ( and we shall presently demonstrate 
it from the pleadings ) that the plaintiffs did found their claim upon the breach 
of the statutory duty under s. 61B also. 

It was strenuously urged by counsel on behalf of the appellants that s. 61B 
in terms says that it is “subject to the other provisions of this Act” and therefore 
it is subject also to s. 87 para. 2 and if the defendants are exonerated under 
para. 2 of s. 87, they would equally be exonerated under s. 61B. No doubt, 
s. GIB is made subject to the other provisions of the Act and there are several 
provisions in the Act to which it can upon a reading of those provisions be subject, 
such as for instance ss. 62, 68, 64, 64A, 66 and 67, but when the section says 
that it is subject to the other provisions of the Act, it certainly cannot 
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mean that it is subject to every provision of the Act whether applicable or 
inapplicable. The expression ‘‘subject to the other provisions of this Act” 
must necessarily imply that it is subject to such other provisions of the Act as are 
relevant for consideration and applicable having regard to the subject-matter of 
s.61B. The provisions of s.87 para. 2 are upon a totally different subject 
with which s. 61B is not at all concerned. Therefore they cannot possibly be held 
to control s. GIB. We have already explained that, in our opinion, one and the 
same act may give rise to two liabilities one for breach of statutory duties and the 
other for the commission of a civil wrong or a tort. Section 61B provides for the 
former and s. 87 para. 2 for the latter and the area of the two provisions do not 
overlap. We are, therefore, unable to accept the contention that because of the 
use of the words “subject to the other provisions of this Act” in s. 61B, s. 87 
para. 2 controls s. 61B. It seems to us that the Board cannot claim exemption 
under s. 87 para. 2 in so far as the claim of the plaintiffs is founded upon the breach 
of the statutory duty prescribed under s, 61B. 


It remains now to deal with the contention that the plaintiffs’ claim is onl 
founded upon ‘misfeasance, malfeasance or non-feasance and that the plaintiffs 
did not claim on the basis of s breach of statutory duty. We are unable to accept 
this contention. A fair reading of the plaint makes it clear beyond doubt that 
the plaintiffs pleaded both causes of action. In para. 5 of the plaint, the 
plaintiffs first set out the facts to show how the grinding machine sustained damage 
in the following words: 


“ After the defendants completed taking charge of the said goods on the quay side the def- 
endants placed the said case No. 249 containing the said internal grinding machine on a trolly 
for removing the same to an open shed belonging to the defendants. While the said case No. 249 
was being removed as aforesaid by the defendants on a trolly, on account of careless handling by 
the defendants, the said case slipped from the trolly and fell on the ground. As a result of the 
said fall the wooden case containing the said internal grinding machine was entirely broken and 
the said internal grinding machine was severely damaged”. 


Then they set out their first cause of action in the following words: 


“ The plaintiffs say that the defendants moved the said case as aforesaid in their capacity 
as ballees thereof.” 


In our opinion, imprecise though it may be, the reference to “‘bailees” in this 
pleading is clearly to the liability of the Board under s. 61 B. We agree that it 
does not betray a correct appreciation of the provisions of s. 61-B. We have 
already shown that though only the duties of a bailee are taken out of the 
Contract Act and laid upon-the Board by s. 61 B, that section does not make the 
Board itself a bailee. All that it says in terms is that the responsibility of the 
Board shall be “that of a bailee...”, but the mention of the appellants’ capacity 
as bailees can have reference only to their liability under s.61B. Moreover for 
the reason that the pleading may be vague we do not think that we can ignore 
ra. 5 of the plaint altogether. The appellants could have clarified the position 
y asking particulars but they did not and it is now too late to complain that 
the pleading is vague. In our opinion it clearly sets out the liability of the 
appellants (defendants ) as bailees. Wheat should have been said is that their 
liability was that of bailees. In any event, the further paragraphs of the plaint 
make the position taken by the plaintiffs very clear. In para. 12 the plaintiffs 
say that 
“ the said damage to the said case and the said internal grinding machine contained therein 
was caused as a direct consequence of the failure on the part of the defendants to take necessary 
. care of the said case and in handling and removing the same. The plaintiffs say that the defen- 
dante were bound to take as much care of the sald case as a man of ordinary prudence would under 
similar circumstances take of his own goods of the same bulk quality and value as the said goods. 
The plaintiffs say that the defendants failed to take such a care as was required of them ip law”. 
The reference to the “care which a man of ordinary prudence would under similar 
circumstances take of his own goods” is a direct reference to s. 151 of the Contract 
Act and therefore the intention ofthe plaintiffs to claim under s. 61B is manifest 
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because s. 61B refers to s. 151 of the Contract Act. Similarly in para. 14 the 
plaintiffs have alleged 

“ The said machine and the said case were damaged in Bombay and the same were taken 

charge of under law and removed as bailees by the defendants in Bombay”. 
Upon these pleadings we are satisfied that the case of the plaintiffs was that 
there was a breach of the statutory duty prescribed by s. 61B of the Bombay 
Port Trust Act on the part of the defendants. Therefore there was no defect 
in the pleadings entitling the defendants to say that the pleadings do not accord 
with the findings given by the learned Judge. 

So far it will be noticed that we have assumed for the sake of disposing of the 
main point argued in tbis appeal that para. 2 of s. 87 applies to the facts of the 
present case, but in our opinion, upon a correct reading and construction of 
para. 2 of s. 87 the exoneration from liability which it confers upon the Board 
is not as wide as counsel on behalf of the Board would have it. Upon the facts 
of the present case para. 2 would not exonerate the Board. 

In order to understand the true scope and effect of para. 2 of s. 87 it is necessary 
first of all to see what was the law which was in operation prior to the enactment 
of s. 87 by the Bombay Port Trust Act, 1879. Until this enactment was brought 
into force what was operating in India was the ordinary law or the common law 
(if we may use that term for the sake of convenience only ). The common law 
prior to the enactment of s. 87 was settled by the leading case of Barwick v. 
cl Joint Stock Bank* which contains the classic statement of the law by 

ille J. 

‘*... the master is answerable for every such wrong of the servant ... as is committed in the 

course of the service and for the master’s benefit, though no express command or privity of the 
master be proved’. (See page 265 of the report). 
As regards the phrase in this quotation “for the master’s benefit” it is now settled 
law that the actual benefit need not be shown. See Salmond on Jurisprudence, 
lith Edn., p. 860. Thus a master or employer is always liable for all torts 
committed by his servant provided it is in the course of his employment. 
Whether a particular tort is committed by the servant in the course of his employ- 
ment in a given case is always a question of fact. A tort is committed in the 
course of employment if the tort consists of, or is necessarily incidental to, an 
act expressly or impliedly authorised by the master. 

The question then is how far was it the intention in para. 2 of s. 87 to abrogate 
the common law. On the other hand, it was urged on behalf of the respondents- 
plaintiffs that para. 2 of s. 87 does nothing more or less than reiterate what wes 
the common law till that date and makes it applicable to the new body corporate 
which has been created by the Bombay Port Trust Act. We are inclined to 
agree with this contention. Since a new body corporate was created by s. 4 and 
it was a peculiar body corporate in that it was a corporation and a trust at the 
same time, vide the provisions of ss. 28, 29 and 80, it was necessary to provide 
statutorily whether such a body would or would not be liable for torts committed 
by its employees in the same manner in which a person would be liable. The 
provisions of para. 2 of s. 87 merely say that the Board shall not be responsible for 
any misfeasance, malfeasance or non-feasance of any employee’ appointed under 
this Act. Now that may mean one of two things (1) that the Board is not 
responsible for any and every tort of its employees howsoever committed and 
even though the employee was directly acting under the authority of and in the 
discharge of his duties imposed by the Board or (2) it may mean that the Board 
shall not be responsible for the torts of its employees having regard to the common 
law ( which was the normal law ) till then operating. The question is, must we 
necessarily accept the first alternative and not the second? To put it more 
precisely under the common law it was only in respect of an employee acting outside 
the scope of his duties that a master was not responsible but if the employee was 
acting within the scope of his duties or in the course of the performance of his 
master’s service, the master would be liable. The important question is does 


2 (1867) L.R.2 Ex. 259. 


- 
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ara. 2 upon its plain language abolish that distinction? Does it say that the 

oard shall not be responsible for any misfeasance, malfeasance or non-feasance 
of any employee appointed under the Act, even though he may be acting within 
the course of the Board’s service ? 


Normally something much more than is stated in para. 2 of s. 87 would be re- 
quired in order to thus abrogate the common Jaw which had been operating from 
times immemorial, and give the Port Trust absolute and general immunity from 
every tortious action of its employees even though they may plainly be acting in 
the course of their master’s duty and for the benefit of the Trust. Quite apart 
from the fact that any such conclusion would lead to some absurd results and be 
disastrous for the business community whose imported goods are compulsorily 
taken charge of by the Trust, it is a cardinal principle of construction of statutes 
that there is a strong presumption against alterations in the common law and 
unless there is express or implied language in the statute to abrogate the common 
law, the Courts would not assume that the common law is altered. This is said in 
all the authorities. See Maxwell on the Interpretation of Statutes, 12th Ed. 
p. 116 where the learned author quotes with approval the statement of Lord Reid 
in George Wipsey Co. Ld. v. British Overseas Airways Corporation.’ The principle 
is thus stated : 

“ Few principles of statutory interpretation are applied as frequently as the presumption 
against alterations in the common law. It is presumed that the legislature does not intend to 
make any change in the existing law beyond that which is expressly stated in, or follows by 
necessary implication from, the language of the statute in question. It is thought to be in the highest 
degree improbable that Parliament would depart from the general system of law without 
expressing tts intention with irresistible clearness, and to give any such effect to general words 
merely because this would be their widest, usual, natural or literal meaning would be to place on 
them a construction other than that which Parliament must be supposed to have intended. 
If the arguments on a question of inierpreiation are fairly evenly balanced, that interpretation should 
be chosen which involves the least alteration of the existing law.” (italics are ours.) 

To the same effect is the rule of construction stated in Halsbury’s Laws of Eng- 
land, Vol. 86, p. 412, para. 625, 


‘*,..Except in so far as they are clearly and unambiguously intended to do so, statutes should 
not be construed so as to make any alteration in the common law”. 
From the statement in para. 2 of s. 87 it does not follow by “necessary impli- 
cation” nor is there an expression of intention with “irresistable clearness” that 
it was the intention to nullify the principles of common law till then operative and 
to exonerate the Port Trust from all torts committed by its employees even 
though they may be acting in the discharge of their duties and for the benefit of 
the Trust. Having regard to the principles of construction to which we have 
adverted above, we think that we would therefore not presume that the common 
law was being abrogated by this ambiguous statement. To put it in terms of Lord 
Reid’s dictum 

“ The arguments on this question of interpretation are so evenly balanced that we must choose 
that interpretation * which involves the least alteration of the existing law’ ”, 

Apart from that it also seems to us that to construe para. 2 of s. 87 in the manner 
in which the appellants want it to be construed would virtually render the provi- 
sions of s. 61B largely nugatory. If the construction is given that for any 
and every misfeasance, malfeasance or non-feasance of its employee, the Board 
is given complete immunity, then we do not see what is the sense of prescribing in 
s. 61B any duties at all much less the duties of a bailee namely to take care of the 
goods as a man of ordinary prudence would, because even though the employee 
may throw all prudence to the winds and act with utter negligence the Board is 
upon the contention protected under s. 87 (2). This would virtually lead to an 
abrogation of the provisions of s. 151 which are to be read into s. 61B. For instance, 
if the driver of a trolley belonging to the Port Trust knowing full well that the 
trolley has no brakes functioning starts driving the trolley full of goods belonging 


3 [1955] A. C. 168, at p. 191. 
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to third parties and being unable to stop falls into the sea and the goods are des- 
troyed, obviously he has not acted as a man of ordinary prudence would and there- 
fore it would give rise to the statutory liability unders. 61B. It would also bea 
tort, but so far as the tort is concerned, the Port Trust upon the interpretation 
pressed upon us would be completely exonerated from liability. That would 
lead to an anomalous result that under s. 61B the Port Trust would become liable 
and yet be exempt under s. 87 para. 2. If liability under s. 61B is as we have 
said separate and distinct and the Port Trust can be sued, we do not see much 
point in ea rs that they shall not be liable for torts under the normal law. 
The interpretation which the appellants want us to place upon the provisions of 
s. 87 would therefore lead to great hardship upon the public. It isa cardinal rule 
that a construction leading to gross absurdity or manifest public mischief or in- 
justice should be avoided. See Halsbury’s Laws of England, Vol. 86, p. 408, para. 
617. The Supreme Court has also accepted that rule of construction. (See 
Sanjeevayya v. Election Tribunal, A. P.*). In our opinion, therefore, a fair cons- 
truction of para. 2 of s. 87 would be that when it says that the Board shall not be 
responsible for any misfeasance, malfeasance or non-feasance of any employee 
etc. it only means that the Board shall not be responsible for any misfeasance, 
malfeasance or non-feasance of any employee ete, to the same extent that the com- 
mon law prescribes. It only shows that it was intended to state that the exist- 
ing law relating to torts would govern the statutory corporation although it is con- 
stituted under a special Act like the Bombay Port Trust Act and although it hap- 
pens to be of the nature ofa trust. This would, therefore, De an. alternative rea- 
son why the Board cannot escape liability under s. 87 para. 2. 

Then we turn to consider whether one or more of the bye-laws relied upon help 
the appellants to escape liability, The bye-laws relied on are bye-laws Nos. 80, 82, and 
98. So far as bye-law No. 80 is concerned, only the last sentence of it is relied on, 


“ The trustees will nct be answerable or liable for any losses or deficiencies whatever, unicss 

ascertained, pointed out to and acknowledged by the Docks Marager previous to the removal 
of the goods from Docks.” 
Before the learned single Judge there was some dispute as to who the Docks Mana- 
ger was but then the definition in bye-law No. 2 (5) was referred to where ‘Docks 
Manager” means the trustees, officer for the time being in charge of any Dock 
or Docks and includes the deputies and assistants to the Docks Manager and any 
other officer or officers acting under the authority of the Docks Manager. That 
is a very wide definition and includes any officer acting under the authority of the 
Docks Manager. The Shed Superintendent was present when the goods in the 
present case were unloaded from the ship and re-loaded on to the trolley for con- 
veyance to the shed. Admittedly several other employees were also present. 
There is nothing to show who were officers and who were not. It is not disputed 
that the Shed Superintendent is an officer. They were all acting under the autho- 
rity of the Docks Manager and therefore they would be included in the definition 
of “Docks Manager” within the meaning of bye-law No. 80. The question only 
is whether the bye-law No. 80 is otherwise complied with. 

The learned Judge held that the provision of the bye-law that the Board will 
not be answerable or liable for any losses or deficiencies in the goods unless they 
are acknowledged by the Docks Manager is inconsistent with the provisions of 
s. GIB and therefore invalid. In that view the learned Judge did not consider 
whether the plaintiffs had or had not complied with the provisions of the bye-law 
No.80. In our opinion, the view which the learned Judge took upon the point 
he decided was corrrect because there is no point in s. 61B making the trustees 
answerable for the loss, destruction or deterioration of goodsif they donot take the 
same care that a bailee does namely the standard of care of an ordinary prudent 
men and the bye-law protecting them by saying that they will not be answerable 
or liable for any losses or deficiencies unless (1) ascertained, (2) pointed out to 
and (8) acknowledged by the Docks Manager previous to the removal of the goods 
from the Docks. These are additional conditions put upon the liability created 


4 [1967] A. I. R. S. C. 1211, at p. 1218, col. 2. 
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by s. 61B. Obviously the bye-law lays down limitations to the parent section. 
To the extent that the liability under the section is being limited by the bye-law 
it must necessarily be declared inconsistent with s. 61B and therefore invalid. 


But in our opinion, even assuming that the words of the bye-law No. 80 were 
consistent with s. 61B we are unable to see how having regard to the facts in the 
present case the bye-law has not been complied with. The words we have quo- 
ted do not require that the pointing out should be in writing. The plaintiffs have 
alleged that they had orally pointed out the damage before removal of the goods. 
Thefact is alsoadmitted in para. II (c) and II (d) (1) of the interim consent terms 
namely that oral notice was given by the plaintiffs to the Shed Superintendent of 
damage to the contents of the said case No. 249 before its clearance and delivery. 
Therefore pointing out was complied with. When it was so pointed out spvionsly 
it was pointed out with reference to the damage which could be seenand therefore 
we do not see how it can be said that the damage was not ascertained. To asertain 
means to find out the fact of damage. It is not necessary for asertainment of da- 
mage that en evaluation should be made. Lastly there is the term “acknowledged 
by the Docks Manager”. In para II (d) (iii) of the interim consent terms, the 
admitted fact has been stated that the Shed Superintendent had made a re- 
port relating to the damage being exh. K. in the suit. In the body of the report 
(we are for the time being not taking into account the addendum in the margin) 
it is said “It accidentally slipped from the 4 wheeler tractor and fell on the ground 
with the result that the entire wooden case cover was broken exposing the con- 
tents”. This report was made by the Shed Superintendent who, we have already 
said, would be included in the definition of Docks Manager. Therefore it is clear 
from the manner in which the accident occurred and before the goods were remo- 
ved, delivered or cleared the Docks Manager himself has referred to the damage and 
acknowledged it. It is not necessary, in our opinion, that the ascertainment or 
the acknowledgment must be of the precise valuation of the damage. In our op- 
inion, therefore, the bye-law No. 80, assuming that it is legal and valid, has been 
complied with, by the respondent. 


So far as the bye-law No. 82 is concerned, itissomewhat curiously worded. It says 


“ Remarks will be passed on all goods landed from any vessel in an apparently broken, chafed 

or damaged condition, and for all such goods the Trustees will neither accept nor admit any 
responsibility or liability whatsoever”. 
Upon the argument this bye-law exonerates the Board the moment a remark is 
passed. Who is to pass that remark is not specified. It can be a petty official or 
employee but if he makes the remark then the Board is discharged from liability 
or responsibility. Moreover theremark has to be passed upon “all goods... in an 
apparently broken, chafed or damaged condition.” What is the significance of 
“apparently”? “Apparently” means “seemingly” in contrast with “really”. There- 
fore even if the goods are only seemingly broken, chafed or damaged, though, not 
really so, a remark has to be made and the Board is exonerated unless the consignee 
shows the remark to be false. The bye-law does not insist on the real state of effairs 
being looked at, at alfnor does it require that the remark must be correct or 
truthful. Thus read the bye-law will make nonsense of s. 61B. 

We therefore very much doubt having regard to the nature of this bye-law 
that it is anything more than a bye-law for the guidance of the trustees themselves. 
On the other hand ifit be argued that it binds the importer we cannot see how it 
can legally alterso radically the liability of the Board under s. 61B. Section 61 B 
places the responsibility for the loss, destruction or deterioration of the goods upon 
the Board, where the Board has not taken care of the goods as a bailee should 
but the bye-law according to the argument would exonerate the Board even if 
an incorrect remark is made that the goods on landing were damaged and subsequent- 
ly it is found that the goods were really not dameged. Such an interpretation 
would immediately bring the bye-law into conflict with s. 61B. As between two 
interpretations, one leading to a bye-law being ulira vires of a section of the Act 
and the other giving it validity, that interpretation is to be preferred which makes 
it valid. It really seems to us that bye-law No. 82 was made in order to give gui- 
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dance to individual trustees or a certain number of trustees against acknowledg- 
ing liability or responsibility on behalf ofthe Board. 

The bye-law can only be understood if one turns to the parent provision under 
which it could at all be made namely the provisions ofs. 78. There does not appear 
to be any clause in s. 78 under which such a bye-law can be made except perhaps 
cl. (a) which speaks of the making of bye-laws “for the guidance of persons emplo- 
yed by them under this Act”, but even the trustees would not fall under cl. (a) be- 
cause they are not employed by the Board under this Act. We wonder therefore un- 
der what power or provision of the law this bye-law could be framed. [f it is non- 
theless framed and forms part ofthe Docks bye-laws it can only be justified because 
it is an internal instruction to the trustees and nothing more. So far as third 

arties are concerned, it does not affect their rights at all. If on the other hand 
it is held to be binding on third parties it would be difficult to find the power to 
make such a bye-law in s. 78. 

Another consideration which militates against the applicability of bye-law No. 82 
is even more telling. As its opening words show bye-law No. 82 only refers to 
remarks re: “goods landed from any vessel in an apparently broken, chafed or da- 
maged condition...” In other words, it refers toall such goode as may first have 
been damaged in the hands of the carrier, that is to say, in the present case until 
they were placed on the wharf from s.s. “Jalsilton Hall”. No doubt in the pre- 
sent case at the inception the defendants suggested that the case and the machine 
were broken before they were landed on the wharf from the ship. No doubtalso 
that that was their stand in reply to the notice given by the plaintiffs and also in 
their written statement but when it came to submitting the case upon the consent 
terms, to the learned single Judge, it seems to us that the defendants abandoned 
the stand. There is nothing in the consent terms to show whether the internal 
grinding machine was in fact broken or not prior to its landing. In fact they 
abandoned the issue to such an extent that they did not even want the issue to be 
decided whether it was at all broken and this is clear from the submission made in 
clause IT (c) of the consent terms. We have already referred to it. Precisely 
with reference to the applicability of bye-law No. 82 they stated that it should be 
determined whether only the remark “‘ ‘broken’ made in the Tally Sheet Entry 
relating to case No. 249 is sufficient to attract the application of bye-law 82 
without reference to the fact whether it was so broken or not’’. (Italics are ours). 
Therefore the fact whether the machine was at all broken had not to be tried by the 
learned single Judge. All that had to be assumed was that an entry that it was 
broken was made. But the bye-law No. 82 though it refers to “remarks passed on 
all goods” does not bring it into operation even upon false or incorrect remarks 
but the fact that the goods are landed in a broken, chafed or damaged condition 
has to be taken into account. We do not think that it was intended by bye-law 
No. 82 to make the remarks, so to say, binding or conclusive as to the factum of a 
damage. Therefore, if it is proved that the goods were not broken, chafed or 
damaged, the mere remarks cannot carry the matter any further, nor will bye-law 
No. 82 apply only upon those remarks. 

The submission in para IJ (c) of the consent terms moreover merely says that 


“ issues Nos. 8 and 4 should be decided on the assumption that the claim of the defendants is 
that the mere fact that the remark ‘broken’ was made in the Tally Sheet Entry relating to case 
No. 240 is sufficient to attract the application of bye-law 82”, 

It does not enjoin upon the Court that it must not consider whether the remark 
is correct or not. It was specifically argued before us that the remark is false if 
it was intended to convey that the case or the goods were damaged prior to their 
landing on the wharf, and that if the remark is false then no question of the appli- 
cability of any bye-law on its basis can arise. While we are not entitled to go into 
the question whether the goods were damaged or not, by virtue of the consent 
terms, we think that we are not precluded from considering whether the remark 
was true or false so far as para. II (c) of the consent terms is concerned. 

A glance at exh. K. which is the report of the Shed Superintendent made on 
the very day the goods were landed namely February 21, 1960, would show the 
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very dubious nature of the remark. In the body of the report there is no statement 
that the grinding machine was damaged before the landing. Although there is a 
statement that it accidentally slipped from the 4 wheeler tractor and fell on the 
ground with the result that the entire wooden case cover was broken and the 
contents exposed, long after this statement was made on February 21, 1960 an 
asterisk was put after the passage we have referred to and by way of interpolation 
the remark was alleged to be made “The case was remarked for as broken at the 
time of landing. C.C.M/s. Scindia Steam. This Dept. cannot accept any liabi- 
lity in the above incident.” This remark was added On March 14, 1960—by 
whom it is difficult to find,—but the manner in which this interpolation was made 
speaks volumes against the genuineness of the remark. An attempt was made 
to buttress its genuineness by reference to what is known as the Tally sheet (exh. 2) 
but then again the original tally sheet is not before us and all that is to be found 
is the remark in the “remarks column”, “broken”. The Tally Sheet is dated 
February 21, 1960. Now this may imply as well that it was broken when landed 
or that it was broken in the incident that took place. Nothing is made clear. We 
can see no reason why the Tally Sheet should be read only to mean that it was 
broken before landing. Moreover, the report of the Shed Superintendent militates 
against the entry in the Tally Sheet because the report made on February 21, 
1960 is completely silent as to the damage It is the subsequent remark in- 
terpolated on March 14, 1960 that may support the tally sheet. The last column 
of the Tally Sheet can be entered at any time. There is no guarantee that all this 
was written on the very day namely February 21, 1960. The whole entry in our 
opinion is so suspicious upon such material as has been placed before us that we 
cannot accept that there was any genuine remark made. For these reasons we do 
not think that bye-law No. 82 is at all attracted. We affirm the findings of the 
learned single Judge as to bye-law No. 82. 


i Then we turn to bye-law No. 98 and it is couched in language reminiscent of bye- 
aw 82. 

“ The Trustees will accept no liability er responsibility whatsoever for loss of or damage to 

goods unless notice of loss or of the damage alleged shall have been received prior to shipment or 
delivery as the case may be”, 
The learned single Judge also declared this bye-law ultra vires on the same 
reasoning that he adopted in the case of bye-law No. 80. They both placed 
additional conditions to the liability created by s. 61B and to the extent that that 
liability is thereby restricted it virtually amounts to restricting s. 61B itself. We 
are in agreement with the findings of the learned single Judge so far as bye-law 
No. 98 is concerned. 


We may further make two points in relation to these bye-laws Nos. 80, 82 
and 93. Firstly that s. 61B itself makes it subject to the other provisions of “the 
Act’. When it says “Act” we do not for a moment suppose that it was intended to 
apply the bye-laws made under the Act. The whole argument invoking the 
bye-laws to whittle down the liabilities of the Board under s. 61B is based upon 
a cardinal misconception ag to the rule of construction. No bye-law made under 
an Act can claim to nullify or modify any provision of an Act unless the Act itself 
so prevides and there is no such provision in the Bombay Port Trust Act nor was 
any other provision pointed out. All these bye-laws are made under s. 78 of the 
Act and nowhere is there any power given to modify or limit any provision of the 
Act by making of the bye-laws. We do not therefore think that upon the sort of 
liability that we have found proved in this case (i.e. under s. 61B) any provision 
of any of the bye-laws can help to get over that liability. Secondly we may also 
add that having had our attention drawn to the provisions of s. 78 and its cls. 
(a) to (g), we have experienced considerable difficulty in finding under which clause 
of s. 78 one or more of the bye-laws invoked were made unless they were made 
under the power under cl. (a) of s. 78 in which case they would be for “guidance” 
only. In our opinion upon a plain reading of the bye-laws they do not 
affect the lability of the defendants in the slightest degree. We hold thet none 
of the bye-laws invoked exonerates the appellant defendant from the liability. 
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The learned single Judge relied strongly upon a decision of the Division Bench 
in Gulam Hussain v. Trustee, Port of Bombay, for the view which he took and since 
it has been referred to in the arguments before us we may deal with that deci- 
sion. We think we have said enough upon the provisions of s. 61B and s. 87 to 
show what we think is the correct interpretation of the two sections. We have 
shown that s. 61B merely creates artificially with the aid of statute a liability 
compareble to that of a bailee under ss. 151, 152 and 161 of the Contract Act, 
but those sections are referred to only in order to delineate the nature of the res- 
ponsibility of the Board and the reference to these sections does not make the 
Board a bailee. We have also shown that s. 61B has nothing whatsoever to do with 
any malfeasance, misfeasance or non-feasance, that is to say, with the subject of 
torts at all, although one and the same act may happen to be a breach of a statutory 
duty under s. 61B and the commission of a tort under s. 87 para.2. Upon this we 
must confess that many of the reasons which impelled the decision of the Division 
Bench in Gulam Hussain v. Trustees, Port of Bombay do not commend themselves 
tous. At page 673 the learned Judges who decided Gulam Hussain’s case stated 


“ ,..The scope and the cffect of the second para. of s, 87 is to protect the Board from the 

vicarious liability which they might have otherwise incurred for the torts committed by their 
emloyees tn the course of employment”. (the italics are ours). 
With great respect, we are unable to accept the words underlined in the statement 
above, for the reasons which we have already given that in our view para. 2 was 
not intended as a positive enactment of any new law but was incorporated in 
s. 87 merely to indicate that the norma] liability for torts in common law will con- 
tinue to operate so far as the Board is concerned after its incorporation and in 
spite of the fact that they havethe character of trustees i.e. that the Board will not 
be liable for the torts of its employees acting beyond the scope of their duties. We 
cannot, therefore, accept that the second paragraph includes cases where vica- 
rious liability may be incurred for torts committed by employees in the course of 
employment. Paragraph 2 exempts the Board from liability to the extent 
that the common Jaw so exempts it. For all acts done in the course of employment 
the Board would be liable for the acts of its employees and that it seems to us is the 
correct position so far as para. 2 is concerned. Secondly in the latter part of the same 
para. the learned Judge has distinguished between direct responsibility of the 
Board itself and the responsibility of any of its employees, in order to show the 
distinction between s, 61B on the one hand ands. 87 para.2. Weare unable to find 
any warrant for that distinction upon the terms of s. 61B or para. 2 of s. 87. On 
the other hand, it seems to us that though no doubt by reason of para. 2 of s. 87 
it is the responsiblity only nf employees, that is being dealt with so far as s. 61B 
is concerned it includes the responsibility both of the Board as well as of its 
employees and there is nothing to compel us to make the distinction between the 
employer and his servants or agents so far as s. GIB is concerned. As regards 
s. 87 we are also unable to accept the following observation (p. 674) : 


** .., As stated above, this provision (section 87) is intended to meet a very different situation. 
The second para. of s. 87 does not say that the Board shall not be responsible for any loss or damage 
caused by any misfeasance, malfeasance or non-feasance of any employees appointed under the 
Act: ...””. 
With great respect, we are unable to find this distinction upou the terminology 
of para. 2 of s. 87. 

We may, however, say that upon the facts of that case, were we to decide 
Gulam Hussain’s case, we would have reached the same conclusion. We say this 
here precisely because in the course of the arguments before us when we indicated, 
our views upon the interpretation of s. 61B and s. 87 counsel urged that the matter 
may be referred to a larger Bench because of the view which we have taken as to the 
reasoning in Gulam Hussain’s case. We might have considered doing so provided, 
in our opinion, Gulam Hussain’s case, upon the view which we have taken, can he 
considered to have been wrongly decided, but, in our opinion, it has not been wrongly 
decided. It has been decided correctly and we say so with greatest respect, but 
for reasons with which we are unable to agree. Itis not necessary therefore to 
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refer this case to a larger Bench merely because a subsequent Division 
Bench does not agree with one or more of the reasons therein. The conclusion 
reached in Gulam Hussain’s case is binding upon us and with respect we follow it 
subject to what we have said above. 


Then there remains the last point raised in the appeal and that is as regards the 
notice in this case. It was urged that having regard to the provisions of sub-s. (J) 
of s. 87 a notice is an essential pre-condition to the institution of a suit against 
the Board. The issue whether, if the Board acts in breach of a statutory duty it 
is still doing or purporting to do something in pursuance of this Act, has not been 
raised before us. We will assume, therefore, that the present was a suit of the 
nature which fell under sub-s. (1) of s. 87. A notice has actually been given. The 
defendants in their written statement have challenged the notice and stated 
that “the said notice dated 5th June 1960 purporting to be under section 87 of the 
said Act does not comply with the provisions of the said Act and is invalid”. 
(See para. 18). This charge is extremely vague and it is impossible to ascertam 
what was intended. But Issues Nos. 9, 10, and 11 submitted for the decision of 
the learned single Judge by the interim consent terms poses the question whether 
the plaintiffs were bound to give a notice under s. 87 and whether the notice was 
invalid as elleged in para. 18 of the written statement. We have already reprodu- 
ced that part of para 18. In the arguments before us counsel elaborated what 
was left in doubt in the written statement. He urged that the notice relies exclu- 
sively upon the liability for tort against the Board whereas in the plaint the liabi- 
lity is founded exclusively on the breach of the statutory responsibility 
under s. 61B as we have found. Therefore the notice did not give any indication 
of the claim as it has been actually put forward in the plaint and the plaint 
is liable to be dismissed on that short ground. A minor point which was raised 
in the course of the arguments before us may be disposed of here. In indicating 
what are the requirements of the notice s. 87 para. 1 uses the words ‘‘and of the 
cause thereof” and also the words “from the accrual of the cause of such suit or 
other proceeding”. It was doubted whether the word ‘‘cause” means the same 
thing as cause of action as is commonly understood in law and as is referred to in the 
Code of Civil Procedure in s. 20 for instance, but it is unnecessary in our opinion 
to decide this issue because whether it is a cause of the suit or cause of action for 
the suit it seems to us that having regard to the actual notice given in this case the 
notice stated both very clearly. 

The gravamen of the complaint is that the notice does not mention the statu- 
tory liability of the defendants under s. 61B and therefore does not support the 
cause or the cause of action pleaded in the suit. We cannot accept this contention. 
In the third para. at the end of the notice the facts of the claim are clearly 
stated as 

“I am further instructed to stale that whilst the said case was being hauled by the Port Trust 
Dock authorities on a four-wheeled truck by tractor in the open behind shed No. 1 Alexandra Dock 
it slipped and fell on the ground with the result that the entire wocden case was completely bro- 
ken exposing the contents thereof, and owing to damages so caused the machinery wrapped in 
the said case had become useless as stated above”. 

It may be that s. 61-B is not in terms mentioned, but at least it can be said in fa- 
vour of the plaintiffs that neither is s. 87 mentioned. The plaintiffs, however, 
alleged negligence, malfeasance and non-feasance on the part of the administration 
and it is that which has been seized upon to say that the notice was founded in tort. 
But counsel has also stated “and/or acts of misconduct on the part of your employee 
and therefore it is submitted that the Bombay Port Trust is bound to pay the value 
of the said machinery...” Now misconduct does mean conduct contrary to duty, 
though it may also include misfeasance, malfeasance or non-feasance. Therefore 
when acts of misconduct are charged it seems to us that counsel intended to imply 
breach of duty imposed upon the Board and as we have said vis-a-vis the goods 
of third parties-in their possession the duty is that prescribed by s. 61B. There- 
fore the cause or cause of action for the suit was sufficiently stated in the notice. 
It is a settled rule of construction of notices that notices are to be construed ut res 


26 THE BOMBAY LAW REPORTER. [VOL. LXXII. 


magis valeat quam pereai, that is to say with a view to make sense out of them and 
not with a view to find fault with them, and having regard to the totality of this 
notice we are satisfied that a “cause” or cause of action has been set out in the plaint 
and which has ultimately been found by the learned single Judge in favour of 
the plaintiffs. We hold that the notice was in compliance with para. 1 ofs. 87 and 
was a good and valid notice. 


These were all the contentions raised in this appeal and in our opinion the con- 
tentions fail. The appeal is dismissed with costs. The amount of Rs. 500 depo- 
sited by the appellants may be withdrawn by the attroneys for the respondents 
towards their costs. 


Appeal dismissed. 


SUPREME COURT. 


Present: Mr. Justice S. M. Sikri, Mr. Justice G. K. Mitter and Mr. Justice P. Jaganmohan Reddy. 
JAFFER HUSAIN DASTAGIR v. THE STATE OF MAHARASHTRA.* 


Indian Evidence Act (I of 1872), Sec. 27—Applicability of s. 27—-Discovery of the fact deposed to, 
what constiiutes. 


In order that s. 27 of the Indian Evidence Act, 1872, may apply the prosecution 
must establish that tle information given by the accused led to the discovery of some fact 
deposed to by him. The discovery must be of some fact which the police had not previously 
learnt. from other sources and that the knowledge of the fact was first derived from informa- 
tion given by the accused. Therefore, where an accused charged with a theft of articles or 
receiving stolen articles, within the meaning of s. 411 of the Indian Penal Code states to the 
police, ‘ I will show you the articles at the place where I have kept them” and the articles are 
actually found there, there can be no doubt that the information given by him led to the 
discovery of the fact, i. e, keeping of the articles by the accused at the place mentioned. 
The discovery of the fact deposed to in such a case is not the discovery of the articles but 
the discovery of the faot that the articles were kept by the accused at a particular place. 

Pulukuri Kotayya v. King-Emperor' and K. Chinnaswamy Reddy v. State of Andhra 
Pradesh*, referred to. 


A. S. R. Chart, with T. H. Sardar and M. I. Khowaja, for the appellant. 
B. D. Sharma, for the respondent. 


Mrrrer J. The appellant along with two other persons were prosecuted on a 
charge under s. 879/84 of the Indian Penal Code for committing theft of a valuable 
parcel of diamonds from the person of one Wadilal C. Mchta in a railway train 
between Masjid Bunder and Byculla railway stations on November 9, 1965, in 
furtherance of their common intention. One of these two accused persons (here- 
inafter described as accused No. 2) was acquitted by the Chief Presidency Magistrate 
but the appellant and accused No. 8 were each sentenced to undergo rigorous 
imprisonment for 12 months. In appeal to the High Court the conviction of the 
appellant was altered to one under s. 411 and the sentence was reduced to one of 
nine months’ rigorous imprisonment. The appellant has come up tc this Court 
by special leave, his main contention being that a statement ascribed to him as 
having been made to the police was artificial and false and in any event there was 
no discovery of any fact made as a result cf that statement to render it admissible 
in evidence against him under s. 27 of the Indian Evidence Act. 

The case of the prosecution was as follows. Mehta who had about 215 pieces 
of diamonds in paper packets wrapped in a silk handkerchief in the inside breast- 
pocket of his garment got into a local train at Masjid Bunder along with a companion 
at about 8 p.m. on November 9, 1965. As the compartment which they wanted 

*Decided, September 11, 1969. Criminal 508, r.c. 


Appeal No. 84 of 1968. 2 [1968| 8 S.C.R. 412, 
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to board was already full of passengers, he and his companion had to stand in the 
passage outside the compartment where there were many other persons already 
standing including accused Nos. 2 and 8. Taking exception to the posture of 
accused No. 2 who was in close contact Mehta asked him to stand erect and at 
the same time happened to notice a piece of his silk handkerchief lying on the floor 
of the compartment. Feeling his garment he realised that his pocket had been 
picked and the packet of diamonds had disappeared. Mehta and his companion 
caught hold of accused Nos. 2 and 8 and searched their persons but to no purpose. 
At Byculla railway station they were dragged out of the train on to the platform 
by Mehta and his companion but the former managed to get free and slip back 
into the train. On shouts being reised the train was brought to a halt but the two 
accused could not be found. Mehta went on to Victoria Terminus Railway station 
and lodged a complaint there about the happening. He was shown a number of 
photographs kept at the police station and he pointed out therefrom three of the 
ersons erica, tek suspects concerncd in the theft of bis diamonds. The police 
ummedistely got busy and on the basis of some information received started 
looking for the appellant but were nct able to trace him that night. The next 
morning (November 10, 1965) the complainant went to the V. T. Railway station 
once more and identified the photographs of accused No. 2. The appellant was 
arrested at 12.80 p.m. on November 10, 1965 and accused No. 2 was apprehended 
very shortly thereafter. Both of them were brought to the C.I.D. office for interro- 
gation. Apparently being familiar with the modus operandi of pick pockets 
the police went round the offices of several newspapers in Bombay and at the office 
of Bombay Samachar Press S. I. Gaud was told by Pawri, the advertisement 
manager of the Bombay Samachar, that two perrons bad come to their office 
on that day at about 11 a. Įm. for the purpose of putting in an advertisement about 
the recovery of a packet of diamonds. S. I. Gaud learnt from Pawri the name 
and address of one D. S. Parekh as one of the two persons who had earlier inter- 
viewed Pawri for the insertion cf the advertisement. Attempts to contact Parekh 
by S. I. Gaud were however unsuccessful. On the morning of November 11, 1965 
the appellant made a statement before Inspector Mokasi and S. I. Gaud and this 
was recorded in the presence of panchas. The portion oï the statement with 
which we are concerned reads : 
“I will point out one Gaddi alias Ramsingh of Delhi at Bombay Central Railway Station at 
III Class Waiting Hall to whom I have given a packet containing diamonds of different sizes 
more than 200 in number.” 

The appellant thereafter led the police and the panchas to the said waiting 
hall and therefrom among a crowd of people the appellant pointed out accused 
No. 8 to the police. D. 5. Parekh was also there. The appellant is alleged to 
have repeated there the same statement which he had made earlier at the police 
station. Accused No. 8 produced a handkerchief containing a packet in which 
211 diamonds were found. Both accused No. 8 and D. S. Parekh were put under 
arrest. The diamonds were identified by Mehta as a portion of those which he 
had lost on the night of November 9. An identification parade was held by a 
Justice of the Peace at 4.15 p.m. at which Mehta and his companion identified the 
appellant as also accused Nos. 2 and 8 as being persons who were standing in the 
passage outside the first class compartment of the local train when Mehta’s pocket 
was picked. 

The High Court came to the conclusion that the complicity of the appellant 
with the crime alleged rested only on two pieces of evidence brought forward at 
the trial. The first was his identification by Mehta and his companion at the 
identification parade to the effect that he was present in the train on the material 
date and at the material hour. By itself this means nothing because there were 
a number of other persons who were standing in the passage at the same time and 
there is no suggestion——and indeed there could be none—that any of these persons 
were connected with the crime. To fasten the guilt on the appellant the 
prosecution had to rely on the evidence furnished by the statement alleged to have 
been made by the appellant to the police and the panchas in consequence whereof 
he was said to have led the police party to the Bombay Central railway station 
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waiting hall and to the discovery of the diamonds from accused No. 8. As the 
statement of the accused recorded above was in the nature of a confession it would 
come under the embargo of s. 26 of the Evidence Act unless it can be brought 
within the ambit of s. 27 of the Evidence Act which reads: 

“Provided that, when any fact is deposed to as discovered in-consequence of information 
received from a person accused of any offence, in the custody of a police officer, so much of such 
information, whether it amounts to a confession or not, as relates distinctly to the fact thereby 
discovered, may be proved.” 7 
In order that the section may apply the prosecution must establish that the 
information given by the appellant led to the discovery of some fact deposed 
to by him. Itis evident that the discovery must be of some fact which the police 
had not previously learnt from othcr sources and that the knowledge of the fact 
was first derived from information given by the accused. If the police had no 
information before of the complicity of accused No. 8 with the crime and had no 
idea as to whether the diamonds would be found with him and the appellant had 
made a statement to the police that he knew where the diamonds were and would 
lead them to the person who hed them, it can be said that the discovery of the 
diamonds with the third accused was a fact deposed to by the appellant and 
admissible in evidence under s. 27. However, if it be shown that the police already 
knew that accused No. 8 had got the diamonds but did not know where the said 
accused was to be found, it cannot be said that the information given by the 
appellant that accused No. 8 had the diamonds and could be pointed out in a large 
crowd at the waiting hall led to the discovery of a fact proving his complicity 
with any crime within the meaning of s. 27. The fact deposed to by him would 
at best lead to the discovery of the whereabouts of accused No. 8. 

Under s. 25 of the Evidence Act no confession made by an accused to a police 
officer can be admitted in evidence against him. An exception to this is however 
provided by s. 26 which makes a confessional statement made before a Magistrate 
admissible in evidence against an accused notwithstanding the fact that he was 
in the custody of the police when he made the incriminating statement. Section 
27 is a proviso to s. 26 and makes admissible so much of the statement of the 
accused which leads to the discovery of a fact deposed to by him and connected 
with the crime, irrespective of the question whether it is confessional or otherwise. 
The essential ingredient of the section is that the information given by the accused 
must lead to the discovery of the fact which is the direct outcome of such infor- 
mation. Secondly, only such portion of the information given as is distinctly 
connected with the said recovery is admissible against the accused. Thirdly, 
the discovery of the fact must relate to the commission of some offence. The 
embargo on statements of the accused before the police will not apply if all the 
above conditions are fulfilled If an accused charged with a theft of articles or 
receiving stolen articles, within the meaning of s. 411, Indian Penal Code states to 
the police, ‘I will show you the articles at the place where I have kept them’ and 
the articles are actually found there, there can be no doubt that the information 
given by him led to the discovery of a fact, i.e., keeping of the articles by the 
accused at the place mentioned. The discovery of the fact deposed to in such 
a case is not the discovery of the articles but the discovery of the fact that the 
articles were kept by the accused at a particular place. In principle there is no 
difference between the above statement and that made by the appellant in this 
case which in effect is that “I will show you the person to whom I have given the 
diamonds exceeding 200 in number.” The only difference between the two state- 
ments is that a “named person” is substituted for ‘the place’ where the article is 
kept. In neither case are the articles or the diamonds the fact discovered. 

The section was considered by the Judicial Committee of the Privy Council in 
Pulukurit Kotayya v. King-Emperor'. A question there arose as to what part of 
a statement of the accuscd leading to the recovery of a knife in a murder case 
was admissible in evidence. The statement read ; 

“About 14 days ago, I, Kotayya and people of my party lay in wait for Sivayya and others 
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at about sunset time at the corner of Pulipad tank. We all beat Boddupati China Sivayya 
and Subayya to death. The remaining persons, Pullayya, Kotayya and Narayana ran away. 
Dondapati Ramayya who was in our party received blows on his hands. He had a spear in his 
hands. Hegaveittomethen. I hid it and my stick in the rick of Venkatanarasu in the village. 
I will show if you come. We did all this at the instigation of Pulukuri Kotayya.” 


The Board held that the whole of the statement except the passage “I hid it (a 
spear) and my stick in the rick of Venkatanarasu in the village. I will show 
if you come” was inadmissible. Holding that the extent of the information admi- 
ssible must depend on the exact nature of the fact discovered to which such 
information was required to relate the Judicial Committee pointed out that 
“the fact discovered embraces the place from which the object is produced and the 
knowledge of the accused as to this, and the information given must relate distinctly 
to the fact.” The Board was careful to observe that “information as to past user, 
or the past history of the object produced was not related to its discovery in the 
setting in which it was discovered.” 

This Court had to consider the scope of s. 27 of the Evidence Act in K. Chinna- 
swamy Reddy v. State of Andhra Pradesh’. There the appellant was convicted 
under s, 411, Indian Penal Code by an Assistant Sessions Judge. He was tried 
along with another person who was convicted under ss. 457 and 880, Indian Penal 
Code. A house had been burgled.and valuable articles stolen. During the course 
of investigation the police recovered 17 ornaments on the information given by the 
appellant. The other accused had also given information on the basis of which 
another stolen ornament was recovered. The Assistant Sessions Judge came to 
the conclusion that the other accused had actually committed house breaking 
and had removed the ornaments from the house burgled and had handed over 
17 of them tothe appellant. He also came to the conclusion that the 17 ornaments 
recovered at the instance of the appellant were in his possession and he therefore 
found him guilty under s. 411, Indian Penal Code. On appeal, the Sessions Judge 
held that the appellant had not been proved to be in possession of the 17 ornaments 
which were recovered at his instance from a garden. According to the Sessions 
Judge the full statement of the appellant that “he would show the place where he 
had hidden them (the ornaments)’ was not admissible against him. The 
Sessions Judge held that the part of the statement of the appellant which related 
to his having hidden the ornaments was inadmissible. There was a criminal 
revision to the High Court and retrial was ordered and it;was against that order 
that the appeal to this Court was directed. Overruling tne interpretation of the 
Sessions Judge, this Court held that the whole of the statement related distinctly 
to the discovery of the ornaments and was admissible under s. 27 of the Evidence 
Act. It was said: 


“These words (namely, where he had hidden them) having nothing to do with the past his- 
tory of the crime and are distinctly related to the actual discovery that took place by virtue of 
that statement.” 

The contention that in a case where the offence consisted of possession even the 
words “where he had hidden them” would be inadmissible as it amounted to an 
admission by the accused that he was in possession of them was rejected on the 
ground that if the statement related distinctly to the fact thereby discovered it 
would be admissible in evidence irrespective ofthe question as to whether it amounted 
to a confession or not. There can be no doubt that the portion of the alleged 
statement of the appellant extracted by us would be admissible in evidence. 
The question still remains as to whether the said statement was really a discovery 
of a fact deposed to or whether there was no discovery within the meaing of s. 27 
of the Evidence Act because the police was already in possession of the fact that 
accused No. 8 was a person who had the diamonds. In order to find out the extent 
of the knowledge of the police as to the whereabouts of the diamonds it is necessary 
to look at the testimony of S. I. Gaud and Pawri, the advertisement manager, 
of the Bombay Samachar. Gaud stated at the trial that he had taken up the 
investigation at about 11 p.a. on the night of November 9, 1965, and after going 


2 [1968] 8 S.C.R. 412. 


80 THE BOMBAY LAW REPORTER. [VoL. LX XIII. 


to V. T: Railway station he had gone to Kamathipura 6th lane to trace the appellant 
on the besis of some information received at the railway station. He learnt the 
next day about the identification of the photograh of accused No. 2 by the 
complainant and arrested the appellant.at 12.80 p.m. and accused No. 2 at 1 p.m. 
onthesameday. The same afternoon he visited different newspaper establishments 
including that of the Bombay Samachar Press and received information from the 
advertisement manager, Pawri, in consequence whereof he went to find D. S. Parekh. 
He did not succeed in tracing him and continuing the interrogation of the appellant 
and accused No. 2 he called panchas on the morning of November 11 to have 
the statement of the appellant recorded. Thereafter he went to the Bombay 
Central railway station and there found the diamonds with accused No. 8 pointed 
out to him by the appellant. In cross-examination he said that he had contacted 
Pawri at 8 p.m. on November 10, but he had not asked Pawri to produce the 
advertisement material nor was the same shown to him. His testimony was that 
he had only asked for the name and address of the person who had given him the 
advertisement material and Pawri had done so from memory. He denied having 
seen any letter or any advertisement material at Pawri’s office. He also denied 
that he had told Pawri not to publish the advertisement. It is to be noted that 
Police Inspector Mokashi examined before S. I. Gaud at the trial had stated in his 
examination-in-chief that at 2.80 p.m. on November 10, 1965, he had asked Gaud 
to visit different newspaper establishments including the Bombay Samachar to find 
out whether the appellant had sent anyone there to surrender the diamonds as 
unclaimed. 

Pawri’s evidence was that two persons had come to see him on November 10, 
1965 for the purpose of putting in an advertisement relating to the finding of a 
packet of diamonds. According to Pawri the two persons had given him a text 
of an advertisement to be published along with a covering letter signed by one and 
counter-signed by the other and that accused No. 8 was one of the persons who 
met him at his office and that the covering letter as well as the advertisement ` 
material had been signed by both the persons who had met him. The charges 
for advertisement amounting to Rs. 40 had been paid by one of them and a receipt 
taken. One of the two persons had also produced a card of Dawood Suleman 
attached to the covering letter in response to a request for identification. The 
letter dated November 10, 1965 shows that it was addressed to the manager, 
the Bombay Samachar signed by Ramsingh Santram and Dawood Suleman Ghanchi 
and the text of it : 


“We have found diamond packets on (platform) No. 8 of Masjid Bunder station at eight 
o’clock at night on the date 9th November, 1965. A public Notice in respect thereof is sent 
herewith. Please publish the same on the first page of the issue dated llth November, 1965,. 
Thursday.” 


The text of the statement meant for insertion in the newspaper ran : 


“A diamond packet has been found at Bombay Central Railway station on 9th November, 
1965. Please contact Bombay Samachar by proving identity and paying the charges for the 
public notice.” 

Below the above were the words: 


“Care of Anand Savarorup Samma, 

Market, West Malad. 

Ramsingh Santram 

Dawood Suleman Ghanchi 

Goghari Mohalla 

186, Niaz Building Ground Floor, Bombay - 8. |” 


Pawri stated that Bombay Central railway station had been written by him after 
scoring out Masjid Bunder. In cross-examination he said that the two persons 
had brought the diamonds and wanted to leave the same at the newspaper office 
but this was declined. They had come to the office at about 11 a.m. and seen a 
director before meeting the witness. The advertisement was to be published 
on the morning of 11th but this was not done because the police had given instruc- 
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tions to the contrary. The police had gone to their office in the afternoon when 
he had told them what had taken place in the morning. 

In view of the evidence of Pawri and Mokashi it is not possible to accept the 
testimony of Gaud. It is incredible that Gaud who had gone to the newspaper 
office specially for the purpose of finding out whether anybody had approached 
the newspaper people to surrender the diamonds would not ask Pawri in detail 
about the persons who had met him or what they had told him or what they had 
done about the publication of the finding of the diamonds. Pawri’s definite 
statement was that he had told the police all that had happened in the morning. 
Inour view, Pawrimust have shown Gaud the advertisement material, the covering 
letter with the card and the names of the two persons and the address of one of them. 
He could not possibly have failed to tell Gaud that the two persons who had come 
to him had even offered to hand over the diamonds. There is no positive evidence 
as to whether Gaud had asked the Bombay Samachar people not to insert the adver- 
tisement on the morning of the 11th. But nothing turns on that. It was 11 
o’ clock in the morning when Parekh and accused No. 8 had gone to the newspaper 
office and it was about 8 in the afternoon that Gaud met Pawri for the e 
of making enquiries. Gaud’s statement that Pawri had given him Pare a) 
address from memory cannot be accepted. Besides it is absurd to suggest that 
Gaud would not have asked Pawri to show him the documents made over by Parekh 
and accused No. 8 or that there would have been any reluctance on the part of 
Pawrito tell Gaud about it when he knew that the police were making investigations 
about a packet of diamonds picked from the pocket of someone who had lodged a 
complaint with the police. 

In our view Gaud must have learnt that Parekh and/or accused No. 8 had the 
custody of the diamonds. Therefore the statement of the appellant that accused 
No. 8 had the custody of the diamonds would not be something unknown to the 

lice so as to constitute “a fact deposed to as discovered in consequence of the 
information received” from the appellant. The discovery, if any, merely related 
to the whereabouts of accused No. 8. There was no discovery of any fact deposed 
to by the appellant within the meaning of s. 27. Ifthe police had not gone to the 
office of the Bombay Samachar and had not learnt of the complicity of accused No. 8 
with the crime, the statement of the appellant would amount to information 
received from him relating to the discovery of the diamonds in the custody of 
accused No . 8. 

In the result although the statement might otherwise have been admissible in 
evidence, there was no discovery of a fact connecting the appellant with the receipt 
of the diamonds which were stolen within the meaning of s. 27 of the Evidence 
Act because the police already knew that accused No. 8 and/or accused No. 4 
had the diamonds. The appeal must be allowed and the appellant directed to be 


set at liberty. ee 
ppeal allowed. 


Present: Mr. Justice J. C. Shah and Mr. Justice K. N. Hegde. 
KANATYALAL MANEKLAL CHINAI v. THE STATE OF GUJARAT.* 
Bombay Provincial Municipal Corporations Act (Bom. LIX of 1949), Secs. 77, 78—Land Acquisti- 

tion Act (I of 1894), Sec. 4—Whether Commissioner of Municipality can move Government 
for acquisition of land under s. 78 (1) only if he is unable to purchase tt under s. 77—~Acqutst- 
tion of land for setting up memorial to Mahatma Gandhi at place associated with him whether 
a ‘public purpose.” 

The opening clause of s. 78 (1) of the Bombay Priovincial Municipal Corporations Act, 
1949, merely indicates an alternative and not a condition. Even if no attempt is made 
under s. 77 of the Act to acquire the land by agreement, it is open to the Commissioner of 
of the Municipal Corporation, with the approval of the Standing Committee and subject 


*Decided, October 17, 1969. Civil Appeal Gujarat High Court. 
No. 1102 of 1967, from the judgment of the 
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to the other provisions of tho Act, to move the Provincial Govornment to take steps for 
acquisition of the land. 

Acquisition of land for setting up a memorial to Mahatma Gandhi at a place asso- 
ciated with him is for a public purpose within the meaning of the expression in 8.4 of the 
Land Acquisition Act, 1894. Once land is acquired for such a purpose for a Municipality, 
no further inquiry need be made whether the municipal funds are to be utilized, for in 
setting up the memorial, after the land is vested in the State Government after acquisition, 
the Municipality will be acting within the limits of its authority. 


S. V. Gupte, with M. H. Chhatrapati and B. Datta, for the appellants. 
N.S. Bindra, with S. P. Nayar, for respondents Nos. 1 to 8. 
B. Sen, with M. N. Shroff, for respondent No. 4. 


Smam J. The appellants are owners of “China Baug” situated on the southern 
bank of the river Ša barmati within the limits of the Municipal Corporation of 
Abmedabad. The Ahmedabad Municipal Corporation resolved to move the State 
Government to acquire a part of the land of the appellants for setting up a Samadhi 
of Mahatma Gandhi. On September 10, 1959, the Commissioner, Ahmedabad 
Division, in the State of Bombay, issued a notification undcr s. 4 of the Land 
Acquisition Act, stating : 

“Whereas it appears to the Commissioner, Ahmedabad Division, that the lands specified 
in the schedule hereto are likely to be needed for public purposo viz., for ‘The Memorial of 
Rashtrapita Mahatma Gandhi’; 

It is hereby notified under the provisions of Section 4 of the Land Acquisition Act, 1894 
(1 of 1894) ‘that the said lands are likely to be needed for the purpose specified above.’ ” 
Enquiry was made under s. 5A of the Land Acquisition Act and after receiving 
the report of the Collector, the Commissioner, Baroda Division of the State of 
Gujarat (who by virtue of the Bombay Reorganization Act, 1960, was the appro- 
priate authority) issued a notification under s.6 of the Land Acquisition Act 
on August 81, 1961, that the lands were required for the public purpose specified 
in column 4 of the schedule to the notification i.e., “Memorial of Mahatma Gandhi.” 
The appellants moved a petition in the High Court of Gujarat for a writ quashing 
the proceeding under the Land Acquisition Act and the two notifications 
daed September 10, 1959 and August 81, 1961 and for a writ restraining the 
Commissioner, Baroda Division, and the Government of the State of Gujarat 
from enforcing the notifications. The High Court rejected the petition. With 
certificate granted by the High Court under art. 188 (J) (c) of the Constitution 
this appeal is preferred by the appellants. 

Counsel for the appellants contended : 

(1) that the Commissioners of Divisions Act 8 of 1958 pursuant to which the 
Commissioners of Divisions were vested with authority to discharge statutory 
functions vested in the State Commissioner was ultra vires the Legislature; 

(2) that in any event the Commissioner, Baroda Division, State of Gujarat 
was incompctent to issue the notification under s. 6 without issuing a fresh 
notification under s. 4; 

(8) that since the land was notified for acquisition for the purposes of the 
Municipal Corporation the provisions of ss. 77 and 78 of the Provincial Municipal 
Corporations Act, 1949, should have beencomplied with. In any event acquisition 
of land for “a Memorial to Mahatma Gandhi” was acquisition for a Municipal 
purpose and the notifications were without the authority of law ; 

(4) that the “instrumentality” which was to carry out the purpose not having 
been set out in the notifications under ss. 4 and 6 the notifications were illegal and on 
that account unenforceable ; and : 

(5) that the Commissioner, Baroda Division, in issuing the notification under 
s. 6 did not apply his mind to the evidence before him and on that account the 
notification was liable to be struck down. 

To appreciate the two branches of the first contention, it is necessary to set 
out the relevant statutory provisions. Bys. 4 of the Land Acquisition Act, as 
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amended by the Adaptation of Laws Order, 1950, it was enacted that whenever 
it appears to the appropriate Government that land in any locality is needed or is 
likely to be needed for any public purpose, a notification to that effect shall be 
published in the Official Gazette, and the Collector shall cause publie notice of the 
substance of such notification to be given at convenient places in the said locality. 
Section 6 (Z), in so far as it is relevant, provided : 


“Subject to the provisions of Part VII of this Act, when the appropriate Government is 
satisfied, after considering the report, if any, made under section SA, sub-section (2), that any 
particular land is needed for a public purpose or for a Company, a declaration shall be made to 
that effect under the signature of a Secretary to such Government or of some officer duly au- 
thorized to certify its orders...” 

The Legislature of the State of Bombay enacted the Commissioners of Divisions 
Act 8 of 1958. Bys. 8 of that Act it was provided : 

“(1) For the purposes of constituting offices of Commissioners of divisions and conferring 
powers and imposing duties oh Commissioners and for certain other purposes, the enactments 
specified in column 1 of the Schedule to this Act shall be amended in the manner and to the 
exteut specificd in column 2 thereof, 

(2) The Commissioner of a division, appointed under the law relating to land revenue as 
amunded by the said Schedule, shall exercise the powers and discharge the duties conferred and 
imposed on the Commissioner by any law for the time being in force, including the enactments 
referred to in sub-section (7) as amended by the said Schedule. 

(3) az 
(4) The State Government may confer and impose on the Commissioner powers and duties 
under any other enactment for the time being in force and for that purpose may, by a notifica- 
tion in the Official Gazeite, add to or specify in the Schedule the necessary adaptations and modi- 
fications in that enactment by way of amendment; and thereupon— - 

` (a) every such enactment shall accordingly be amended and have effect subject to the 
adaptations and modifications so made, and 

(b) the Schedule to this Act shall be deemed to be amended by the inclusion therein of the 
said provision for amending the enactment”. 

The Government of the State of Bombay issued on September 5, 1958 a noti- 
fication under s. 3 (4) of the Commissioners of Divisions Act, conferring and imposing 
on the Commissioners concerned the powers and duties under the enactments 
ee therein and for that purpose added to and specified in the Schedule to 
that Act certain adaptations and modifications in those cnactments by way of 
amendment. In the Land Acquisition Act in s. 4(1)afterthe words “appropriate 
Government” the words “‘or the Commissioner” were inserted, and in s. 6 (1) (a) 
after the words “appropriate Government” the words “or, as the case may be, 
the Commissioner” were inserted. 

It is unnecessary to consider the elaborate arguments which were presented 
before the High Court that ss. 8 (3) and 8 (4) of the Commissioners of Divisions 
Act 8 of 1958 constituted excessive delegation of legislative power to the State 
Government resulting in abdication of the functions of the State Legislature, and 
were on that account invalid. This Court has in Rodricks v. Maharashtra’ by 
majority held that the powers conferred by s. 8 (4) on the State Government are 
not unguided and that the State Legislature has by enacting s. 8 (4) not abdicated 
its powers in favour of the executive, for it has laid down the legislative policy 
and has left it to the State Government to reorganise the administration consequent 
on. the setting up of Commissioners Divisions. The challenge to the vires of the 
Commissioners of Divisions Act 8 of 1958 must. fail. 

. The notification under s. 4 of the Land Acquisition Act was issued by the 
Commissioner, Ahmedabad Division, exercising powers as an officer of the State 
of Bombay. But after the notification was issued, the State of Bombay was 
reorganized and the area in which the land is situated was included in the new State 
of Gujarat. The Commissioner of Baroda Division was compctent to exercise 
the powers under the Commissioners of Divisions Act which continued to remain 
in force in the new State of Gujarat in respect of the Land Acquisition Act and had 


1 [1066] 8 S.C.R. 885. 
3B.L.R.~8 
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on that account power to issue a notification under s. 6 ofthe Act. The notification 
under s. 4 was issued by the Commmissioner, Ahmedabad Division, who was 
competent to issue it in the set-up then in existence and the Commissioner 
competent to issue the notification under s. 6 had issued that notification. The 
authority of the Commissioner of the State of Gujarat to issue the notification 
under s. 6 not being open to challenge, there is nothing inthe Land Acquisition 
Act or the Commissioners of Divisions Act, which requires that to invest the 
notification under s. 6 with validity, the Commissioner of the State of Gujarat 
had in the first instance to issue a notification under s. 4 of the Act declaring that 
the land was needed or was likely to be needed for any public purpose. 

Turning to the second contention, the relevant statutory provisions may first 
be read. Section 77 of the Provincial Municipal Corporations Act, 1949 insofar 
‘as it is relevant, by sub-s. (J) provides : 

“Whenever it is provided by this Act that the Commissioner may acquire, or whenever it 
is necessary or expedient for any purpose of this Act that the Commissioner shall acquire, any 
immovable property, such property may be acquired by the Commissioner on behalf of the 
Corporation by agreement on such terms end at such rates or prices or at rates or prices not 
exceeding such maxima as shall be approved by the Standing Committee either generally for 
any class of cases or specially in any particular case. ” 

Section 78 (7) provides : 


“Whenever the Commissioner is unable under section 77 to acquire by agreement any 

immovable property... the Provincial Government may, in its discretion, upon the application 
of the Commissioner, made with the approval of the Standing Committee and subject to 
the other provisions of this Act, order proceedings to be taken, for acquiring the same on behalf 
of the Corporation, as if such property... were land needed for a public purpose within the 
meaning of the Land Acquisition Act, 1894”. 
There is nothing in ss. 77 (1) & 78 (1) which supports the contention that before 
initiation of a proceeding for acquisition cf land which it is neccessary or expedient 
for any purpose of the Municipal Act to be acquired, the Commissioner of the 
Municipality must start negotiations for purchase by private agreement, and if 
he is unable to so purchase the land the State Government may be moved for 
acquiring the land for the Municipality and not ctherwise. 

Exercise of power to move the State under s. 78 of the Provincial Municipal 
Corporations Act, to acquire land is not conditioned by any such limitation as 
suggested by counsel for the appellant. The opening clause of s. 78 (1) merely 
indicates an alternative and not a condition. Even if no attempt is made under 
8. 77 to acquire the land by agreement, it is open to the Commissioner of the 
Municipal Corporation, with the approval of the Standing Committee and subject 
to the other provisions of the Act, to move the Provincial Government to take 
steps for acquisition of the land. By statutory provision, it is expressly enacted 
that where the purpose is one for which the Commissioner of the Municipality 
may require the land under the provisions of the Provincial Municipal Corporations 
Act, 1949, or is a purpose of the Act for which it is deemed necessary or expedient 
by the Commissioner of the Municipality to acquire the land, such a purpose shall 
be regarded as a public purpose within the meaning of s.4 (1) of the Land Acqui- 
sition Act, even if it does not fall within the expression “public purpose” as 
normally understood. 


The High Court was of the view that setting up of a memorial to Mahatma 
Gandhi falls within cl. (42) of s. 66 of the Provincial Municipal Corporations 
Act, and therefore within the competence of the Municipal Corporation. Section 
66 (42) uuthorises the Corporation, in its discretion, to provide from time to time 
either wholly or partly, in the matters, inter alia, of any measure likely to promote 
public safety, health, convenience or instruction, and in the view of the High Court 
“setting up a Samadhi or memorial of the type could be fairly regarded as incidental 
to the right and power to give public instruction which is a matter within the 
competence of the Municipal Corporation under cl. (42) of s.66”. It is not necessary 
for us to express any opinion on this part of the case, for, we are clearly of the view 
that the notification under s, 4 of the Land Acquisition Act does not refer to any 


é 
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purpose of the Ahmedabad Municipal Corporation, nor is the acquisition for a 

urpose for which the Commissioner is required by the provisions of the Provincial 

unicipal Corporations Act, 1949, to acquire the land. The land is needed for 
setting up a memorial to Mahatma Gandhi at a place associtated with him, and 
we regard, because of the universal veneration in which the memory of Mahatma 
Gandhi is held in our country, that the purpose was a public purpose. Counsel 
for the appellants has not attempted to argue that acquisition of land for setting 
up a memorial to Mahatma Gandhi at a place which has some association with 
him is not a public purpose. He merely argued that setting up of a memorial to 
Mahatma Gandhi is not a purpose for which the Commissioner is required by the 
Provincial Municipal Corporations Act, 1949, to acquire the land, nor is it a 
purpose of the Municipality under the Municipal Corporations Act. The purpose 
of acquisition being one which falls within the normal connotation of the expression 
“public purpose” within the meaning of s. 4 of the Land Acquisition Act, it is 
unnecessary to rely upon the extended meaning of the expression ‘“‘public purpose”’ 
as provided by s. 78 (1) of the Provincial Municipal Corporations Act, 1949. 


It was urged that municipal funds were, contrary to the provisions of the Pro- 
vincial Municipal Corporations Act, 1949, intended to be utilised for setting up a 
memorial to Mahatma Gandhi. But we are not concerned in the present case to 
determine whether if the funds are utilised, they will be lawfully utilised ; that 
is a matter which is not within the periphery cf the inquiry in this appeal. The 
land is being acquired for a purpose which is a public purpose, and once that condi- 
tion is fulfilled no further inquiry need be made, whether if the municipal funds 
are to be utilised for setting up a memorial to Mahatma Gandhi, after the land is 
vested in the State after acquisition, the Municipality will be acting within the 
limits of its authority. We may observe that a notification issued under s. 6 is 
by sub-s. (3) conclusive evidence that the land is needed for a public purpose. 


The Land Acquisition Act does not provide that the instrumentality which is 
to carry out tne purpose must be set out in the notifications under ss, 4 and 6 of 
the Act. The Gujarat High Court in Special Civil Application No. 800 of 1961: 
Chandulal Patel v. The State of Gujarat—held that if the public purpose for which 
land is notified for acquisition is to be executed through “an instrumentality other 
than the State Government”, failure to specifically mention ‘“‘the instrumentality” 
in the notifications renders the notifications invalid. But in Ramji Popatbhai v. 
Jamnadas? a Full Bench of the High Court has overruled that earlier judgment. 
In Vishnu Prasad Ramdas Gohil v. The State of Gujarat? we have held, agreeing 
with the view of the Full Bench of the Gujarat High Court, that failure to specify 
the instrumentality which is to execute the public purpose does not affect the validity 
of the notification either under s. 4 or under s. 6. of the Land Acquisition Act. 


There is no substance in the argument that the Commissioncr, Baroda Division, 
did not apply his mind in issuing the notification under s. 6. The land notified 
for acquisition under s. 4 was 8428 sq. yards 8 sq. ft. out of Survey No. 848B, 
and 494 sq. yards 5 sq. ft. out of Survey No. 849, The area of the land notified 
under s. 6 was stated to be 8562 sq. yards out of Survey No. 848B and 387 sq. 
yards out of Survey No. 849, Even though the area of land out of Survey No. 
848B exceeded the area originally mentioned in the notification under s. 4, the 
Commissioner stated in the impugned notification that “the remaining area of the 
the said lands notified under section 4...is hereby abandoned”. It was urged 
that there was no “remaining area” of the land out of Survey No. 848B which 
could be abandoned and the recital indicated that the Commissioner did not apply 
his mind to the relevant materials on which the notification was to be issued. 
It is, however, to be noticed that the entire Survey No. 848B was not notified 
for acquisition ; only a part of the land was notified for acquisition under the 
notification under s.4. Under that notification 8428 sq. yards 8 sq. ft. were 
notified, but in the notification under s. 6 the declaration related to 8562 sq. yards. 


2 oes 10 G.L.R. 164, F.B. decided on October 9, 1969 (Supreme Court). 
3 (1969) Civil Appeal No. 1988 of 1966, 
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Under the notification under s. 6 it was recited that the remaining area of the 
land out of Survey No. 848B was declared ‘as not likely to be needed for a public 
p e. The use of the expression “the remaining area of the said lands notified 
under section 4...1s hereby abandoned” does not justify an inference that the 
Commissioner did not apply his mind. It may be reasonably infcrred that it 
was intended to be conveyed thereby that a part of the land out of Survey No. 848B 
which was not necded for a public purpose was excluded from the notification. 


The appcal fails and is dismissed. Having. regard to the circumstances of the 
case, there will be no order as to costs. 
Appeal dismissed. 


Present : Mr. Justice S. M. Sikri and Mr. Justice P. Jaganmohan Reddy. 
KANTILAL C. MEHTA v. THE STATE OF MAHARASHTRA.* 


Criminal Procedure Code (Act V of 1898), Secs. 423, 435—Power of Court to alter or amend charge, 
when can be exercised. 


The Criminal Procedure Code, 1898, gives ample power to the Courts to alter or amend a 
charge whether by the trial Court or by the appellate Court provided that the accused has 
not to face a charge for a new offence or is not prejudiced elther by keeping him in the 
dark about that charge or in not giving a full opportunity of meeting it and putting 
forward any defence open to him, on the charge finally preferred against him. 

Thakur Shah v. Emperor’, referred to. 


A.S. R. Chari, with S. S. Khanduja and Miss Maya Rao, for the appellant. 

M. C. Bhandare and S. P. Nayar, for respondent No. 1 

V. M.Tarkunde, with Janendra Lal and B. R. Agarwal of Gagrat & Co., for 
respondent No.2. 


P. JaGANMOHAN REDDY. This appeal is by special leave against the order of 
the High Court of Bombay dated October 18, 1968 allowing the oral application 
of the loarned advocate for the respondent for the amendment of the cbarge in 
terms of the draft submitted by him and directing the Chief Presidency Magis- 
trate to assign the case to some Court for holding a new trial in respect of the 
amended charge. This order was made in the following circumstances : 

The appellant was one of the partners of a firm Chandulal Kanji and Company 
along with his brother Chandulal K. Mehta. By and under an agreement 
called the Packing Credit Agreement entered into between the firm and respon- 
dent No.2, the Union Bank of India, the appellant obtained 75 per cent. of the 
value of groundnut extraction to be purchased by the firm and exported to the 
United Kingdom and other European countries from the Bank on the condition 
that immediately after the purchase of the goods and its export the shipping 
documents would be sent to it. This arrangement required the firm while sen- 
ding a letter requesting the credit to be given to it, to enclose the contract of sale 
of groundnut extraction entered into between it and the foreign firm. On re- 
ceipt of this letter and the agreement the bank would advence 75 per cent. of the 
money required to purchase the groundnut extraction. After the amount was 
received, goods had to be purchased from the mills and shipped for export and 
the shipping documents sent to the Bank within a month from the date of such 
advance. It appears that under this arrangement the second respondent Bank 
had advanced under the Cash Credit Agreement and the Packing Credit Agreement 
nearly rupecs 4 lacs on several dates the first of which was March 27, 1965 which 
was for the purchase of 200 tons of groundnut extraction and with which we are 
now concerned. The Cash Credit Agreement, the Packing Credit Agreement 
and the letter requesting the advance of Rs. 60,000 were all signed on the 
same date. The advance, as requested, was also made on the March 27, 1965. 


*Decided, October 10, 1969. Criminal Appeal 1 wee 46 Bom. L.R. 518, P.C., B.C. 
No. 260 of 1968, [1948] A.I.R. P.C. 192, - 
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Goods were purchased but could not be shipped within a month from the 
date of the advance because, as stated in the letter of the appellant dated April 27, 
due to change in the schedule of departure of the ships it was not possible 
to export the goods on March 24 or 25, as originally planned and as such he un- 
dertook to ship the goods within a week thereafter. On the same day, the appel- 
lant further sent a declaration that the firm had purchased 800 tons from the 
advance made to it and is holding the stock. On May 6 the Bank requested 
the firm to forward the shipping documents in respect of the seven agrcements 
of which one related to ‘he agreement of 27th March. When the shipping 
documents were not sent to it in conformity with the several documents 
the bank made certain enquiries from its branch in Veraval, a port in Kathiawar 
and received certain information as to the dates on which the various quantities 
were exported and the ships in which they were sent. As the shipping documents 
were not sent to respondent No 2 as required under the agreements entered into 
with it, it again called on the firm on May 24 to hand over the documents 
to it in respect of the groundnut exported. When this request was not complied 
with, it filed a complaint against the appcllant who alone was the active partner 
of the firm, in the Court of the Presidency Magistrate on May 26 alleging 
against him misappropriation of moneys and goods contrary to the agrcement. 
In suppert of this complaint the manager of the Bank gave evidence and at the 


_ stage of framing the charge the Magistrate heard the lawyers for both sides. He 


- framed only one charge against the accused for misappropriation of the moneys 


4 


under s. 406, Indian Penal Code advanced by the Bank in respect of which the 
Magistrate ultimately convicted him on August 81, 1966 and sentenced him to 18 
months R. I. Against this conviction the appellant appealed to the High Court 
and when the case came up for bearing and had been argued for a considerable 
length, the advocate for the complainant, respondent No.2, appears to have made 
an oral application for amending the charge framed by the Magistrate as per 
the draft handed over to the learned Judge which was to be added as an alter- 
native charge to the charge already framed. It was contended that the 
Mogistrate had framed a charge merely in respect of the entrustment of the 
moneys that were advanced by the Bank to the appellant but even so the evi- 
dence had been led on behalf of the complainant at the trial to show that apart 
from the money with which the appellant was said to have been entrusted with, 
even the goods that were purchased by the appellant with the moneys so advanced 
had also been entrusted to him and which he had agreed to hold on account of 
the Bank. This prayer was opposed by the learned advocate for the appellant 
who contended that it was open to the complainant to have urged the Magistrate 
at the time when the charge was being framed to have an alternate charge simi- 
lar to the one now required to be added. In fact it was stated by the learned 


‘advocate that the charge was actually framed by the Magistrate after substan- 


tial evidence of the complainant had been recorded by him and after the complai- 
nant’s advocate in the lower Court had discussions on the question of the framing 
of charge, but in spite of it only one charge was framed against the appellant 
for breach cf trust in respect of moneys said to have been entrusted to the appel- 
lant by the Bank. The charge relating to goods was omitted and not framed. 
It was also pointed out that the altering or amending of charge at this stage would 
really amount to the framing of a totally new charge in regard to altogether a 
new subject matter, namely, alleged entrustment of goods, which if permitted 
would prejudice the accused in his defence. The learned Judge, however, 
after hearing these arguments thought that a charge which would include entrust- 
ment of moneys as well as entrustment of goods ought to have been framed by 
the Magistrate but having regard to the materials which have already been 
brought on record by the complainant at the trial he thought that it was desi- 
rable in the interest of justice to allow the amendment. The following direc- 
tions given by the learned Judge are relevant for the determinaton of the con- 
tention urged before us : 

_ “I direct that the charge as framed by the learned Magistrate be altered and amended in 
terms of the draft amendment submitted and send the case back for a new trial on this amended 
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charge s9 as to onable the appellant to have full oppoitunity to meet this case, till which time 
this appeal is kept pending. 

I direct that the papers be sent to the learned Chief Presidency Magistrate forthwith and 
the learned Chief Presidency Magistrate ia further directed to assign the case to some Court 
for holding the new trial. I further direct that the new trial should be expeditiously comple- 
ted and preferably within two months from the receipt of the papers by the Court to which the 
ease would be assigned by the learned Chief Presidency Magistrate. 


The other two appeals being Criminal Appeals Nos. 1162 and 1168 of 1966 should also be 
adjourned as part-heard matters and to be put up along with Criminal Appeal No. 1161 of 1966 
after the record and the proceedings of the new trial is received by this Court.” 


Mr. Chari on behalf of the appellant construing the above order as a direction 
for a new trial without disposing of the appeal contends that it is unwarranted, 
unfair, inequitable and unsupported by any of the provisions of the Code of Cri- 
minal Procedure. The learned advocate further submits that it is grossly pre- 
judicial to the accused, for the prosecution to wait till the end of the trial and then 
say that the charge should be amended. It could have easily insisted at the 
stage of framing the charge itself that an additional charge should be framed 
and if the prayer was not accepted it could have come in revision, The prose- 
cution having let the trial proceed to the end without insisting on any additional 
charge cannot now before an appellate Court ask for its amendment nor should 
the said amendr ent be permitted. Secondly, he submits that the learned 
Judge did not consider the question whether there was or was not a prima facie 
case of entrustment of goods. In fact it is the contention that the cumulative 
effect of the agreement and the transaction between the appellant and respon- 
dent No. 2 Bank does not disclose entrustment of moneys to sustain the charge 
for which the appellant was convicted and if there can be no question of any en- 
trustment of moneys there can be no entrustment of goods. The learned 
Judge, it is stated, should have adverted his mind to this aspect of the case 
before he permitted the framing of additional charge and directed the Magis- 
trate to hold a newtrial. In fact the learned advocate urged that before the 
Magistrate ondent No. 2’s advocate had specifically stated that the trial 
should Rate only on one charge relating to entrustment of moneys as a test 
case and having taken up this position no prayer for the addition of another 
‘charge can be made or pple to have been granted. But Shree Tarkunde appear- 
ing on behalf of respondent No. 2 denies that there was any such submission 
and contends that in fact Tulzapurkar J. did not direct a new trial as sug- 
gested by the advovate on behaif of the appellant though the use of the words 
“new trial’ has unhappily given rise to such a contention. What in fact 
the learned Judge did was to send the case back to the Magistrate to ena- 
ble the appellant to have full opportunity to meet the case and return the 
record to the Court to enable it to dispose of the appeal on both the charges. 
The learned advocate submits that there is no illegality in the order of the learned 
Judge because what the appellate Court could have done itelf it is directing the 
Magistrate to do, namely, to give an opportunity to the accused to call the pro- 
secution witnesses it he so desires, obtain his statement under s. 842 in respect 
of the additional charge and to allow him to record any evidence on his behalf 
if he is so desirous. It appears to us that the contention of Shri Tarkunde 
is amply justified by the following observations of the learned Judge allowing 
the application for amendment made by Mr. Patel on behalf of respondent 
No. 2: 

“T have therefore askcd Mr. Khambata as to whether the appellant wou'd like to have 
an opportunity of a new trial where he could meet this case and Mr. Khambata has stated that 
the proper course for the court, after allowing amendment of the charge in the manner sought 
by the complainant, would be to order a new trial. Mr. Patel for the complainant, however, 
has stated before me that even during such new trial that would be ordered by the court, no 
fresh evidence would be led on behalf of the complainant and the complaivant would be relying 
upon the self same material that has already been brought on record by the complainant at the 
trial, which is already concluded. 
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Mr. Khambata also urged before me that if I were inclined to allow the application of Mr. 
Patel, I should dispose of the appeal which deals with the alleged entrustment of the monies 
and either accept the findings or set aside the findings and thereafter order a new trial in regard 
to the alleged entrustment of the goods. I feel that it would be desirable and proper to keep 
this pending till the opportunity that is being given to the appellant-accused No. 2 to meet this 
new case is fully availed of by him and the record of such new trial is received by this court. 

I accordingly allow the application of Mr. Patel for amendment of the charge in terms of 
` the draft submitted by him.” 

From the above observations it would be clear that the learned Judge did not 
intend that the trial should be a new trial in the sense that the Magistrate would 
record the evidence afresh, see whether there was a prima facie case for framing 
a charge and if there was, to frame a charge, then permit the complainant to 
lead evidence, record the statement of the accused under s.842 and adduce evi- 
dence on his behalf after which he would pronounce judgment of conviction or 
acquittal. Ifhe had so intended and had directed a totally new trial as is 
alleged, he could not have rejected the contention of Shri Khambata for the 
appellant that he should dispose of the eppeal and order a new trial on the additi- 
onal charge nor would he bave directed that the appeal should be kept pending 
till the record of the new trial is received back in his Court which could only be 
after giving the accused appellant an opportuinty to meet the case on the addi- 

tional charge. 
- On this interpretation of the order the question is whether what has been di- 
rected by the learned Judge is in conformity with the provisions of the Code of 
Criminal Procedure. In our view the Criminal Proccdure Code gives ample 
power to the Courts to alter or amend a charge whether by the trial Court or by 
the appellate Court provided that the accused has not to face a charge for a new 
offence or is not prejudiced either by keeping him in the dark about that charge 
or in not giving a full cpportunity of meeting it and putting forward any defence 
open to him, on the charge finally preferred against him. The power of the ap- 
pellate Court is set out in s. 423, Criminal Procedure Code and invests it with very 
wide powers. A particular reference may be made to cl. (d) cf sub-s. (I) as em- 
powering it even to make any amendment or any consequential or incidental order 
that may be just or proper. Apert from this power of the appellate Court to alter 
or amend a charge, s. 585, Criminal Procedure Code further provides that no find- 
ing or sentence pronounced or passed shall be deemed to be invalid merely on 
the “fdas that no charge has been framed unless the Court of appeal or revision 
thinks that the omission to do so has occasioned failure of justice and if in the 
opinion of any of these Courts a failure of justice has been occasioned by an 
omission to frame a charge, it shall order a charge to be framed and direct that 
the trial be recommenced from the point immediately after the framing of the 
charge. The wide and extensive power which an appellate or revisional Court 
can exercise in this regard has also the support of the Privy Council. Lord Por- 
ter who delivered the opinion of the Judicial Committee in Thakur Shah v. Em- 
peror! had occasion to point out that while the history of the growth of criminal 
law in England, its line of development and the technicalities consequent thereon 
would bave made it more difficult and may be impossible to justify a variation 
of the charge, Indian law was subject to no such limitation but is governed so- 
lely by the Penal Code and Criminal Procedure Code. In that case the Privy 
Council was called on to decide whether the alteration of the charge and the con- 
viction from one of abetment of forgery by known person or persons to abetment 
of forgery by an unknown person or persons vitiated the conviction. It was 
held that it did not because an Appellate Court had wide powers conferred upon 
it by s. 428 and in particular by sub-s. (7) (a) of that section, which is 
“always of course subject to the limitation that no course should be taken by 
reason of which the accused may be prejudiced either because he is not fully 
aware of the-charge made or is not given full opportunity of meeting it and 
putting forward any defence open to him on the charge finally preferred.” 
1 (10948) 46 Bom. L.R. 518, P.C., 8.c. [1948] A.LR. P.C, 192, 
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In this case Shri Chari contends that (1) what the High Court should have 
done if it found that interest: of justice required it either to have recorded 
the evidence itself or to have asked the trial Court to record it and send 
it back, but it cannot refuse to give a finding on the charge for which he was 
convicted and (2) that the prosecution having proceeded with the trial on the 
charge framed and not having asked for an amendment at that stage cannot ask 
the appellate Court to amend or add to the charge. It appears to us that both 
these contentions are based on a misreading of the order of the High Court. As 
already pointed out the learned Judge of the High Court did not intend nor did 
he direct a new trial in the sense that it is contended he had done. There was 
in fact no retrial directed, but only an opportunity was given to the accused to 
safeguard himself against any prejudice by giving him an opportunity to recall 
any witnesses and adduce any evidence on his behalf. That the appellant has also 
understood the order not as a retrial is clear from ground (f) of the Special 
Leave Petition filed before us. It is, therefore, not necessary for us to examine 
the scope and extent of the power or circumstances in which a retrial should 
be ordered. The complainant’s advocate Shri Tarkunde in fact said and even 
now submits before us that he does not want to lead any evidence and would be 
satisfied on the same evidence to sustain a conviction on the amended charge, 
nor does the alternative charge now framed requires him to answer a charge 
against him of a new offence which would cause prejudice. The offence with 
which he is now charged alternatively is the same namely under s. 406 but as 
the entire transaction was one and indivisible he is not only required to answer 
the charge of misappropriation of money but in the alternative misappropriation 
- of goods which the complainant Bank contends became theirs as soon as the 
accused purchased them with the moneys it advanced. In our view no preju- 
dice is caused or is likely to be caused to the accused by the amendment of the 
charge as directed by the High Court. 

It was again contended that the High Court ought to have considered whether 
there was a prima facie case against the accused to justify the framing of the 
amended charge particulerly when it took the view that the first charge could 
not be sustained. We do not think the learned Judge expressed any view as to 
the maintainability or othcrwise of the conviction, but thought there should have 
also been framed an alternate charge in respect of the goods. It is true that the 
Court did not give any reasons as to why it thinks there was a prima facte case, 
but being an appellate Court perhaps it was anxious to avoid giving an impress- 
ion that it has taken any particular view on the evidence. The accused raised 
no ground on this account in the Special Leave Petition, nor do we think on this 
account we should interfere with the judicial exercise of discretion of the learned 
Judge in framing the charge and in giving the accused an opportunity to recall 
any witnesses or adduce fresh evidence on his behalf. If no objection could be 
taken to the trial Court in framing the original charge it is difficult to see 
how an objecton can be taken at this stage to the framing of an alternate charge 
on the same allegation in the complaint. 

The appeal is accordingly dismissed. Appeal dismissed. 


CRIMINAL APPELLATE. 
[NAGPUR BENCH] 


Before Mr. Justice Bhole. 
STATE OF MAHARASHTRA v. GAMBHIRDAS AMARCHAND.* 
Bombay Shops and Establishments Act (Bom. LXXIX of 1948), Secs. 18, 62—Owner of shop keeping 
shop open on weekly closed day and working therein alone—Whether owner liable to conviction 
under s. 18. 
Where only the owner of ashop was found working in his shop which he had kept open 
on a weekly closed day notified by him under the Bombay Shops and Establishments Act, 


*Decided, March 16, 1970. Criminal Appeal No. 279 of 1968). 
No. 263 of 1068 (with Criminal Appeal 
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1948, it was held that he could be convicted for the offence punishable under s. 18 read with 
s. 52 of the Act. i 


State v. Hiralal Surajkaran!, and Mohanlal v. Corporation of the Cuy of Nagpur?, explained. 


r 


THE facts are stated in the judgment. 
M. M. Qazi, Assistant Government Pleader, for the appellant. 


Buorz J. One is an appeal by the State of Maharashtra and the second is the 
appeal by the Municipal Committee, Akola. Both are aggrieved by an order of 
acquittal passed by the Judicial Magistrate, First Class, Akola. 

The accused in this case was charged with an offence punishable under s. 18 
read with s. 52 (b) of the Bombay Shops and Establishments Act, 1948 (herein- 
after called “Shops Act.’’). It was alleged that he was found on or about July 5, 
1967 to have kept his shop open in spite of that day being a weekly closed day. 
The Inspector of the Shops and Establishments of the Municipal Committee, Akola, 
visited the brass shop of the accused at Tilak Road, Akola, on that day. He 
found the accused who is the owner of the shop present and working there at about 
9.55 P.M. The Shop Inspector, therefore, after the necessary sanction prosecuted 
the accused. 

The learned Magistrate relied upon the decisions in Stale v. Hiralal Surajkaran* 
and Mohanlal v. Corporation of the City of Nagpur? and, therefore, was of the 
view that the owners are exempted from the operation of the provisions of s. 18 
of the Shops Act. According to him, therefore, the accused being the employer 
could render service on a weekly holiday for his shop and that he was exempted. 
He, therefore, acquitted him of the offence punishable under s. 18 read with s. 52 
of the Shops Act. This order of acquittal is challenged here by the State as well 
as by the Municipal Committee, Akola. 

Section 18 of the Shops Act deals with the holiday in a weck in shops and 
commercial establishments. Under it every shop and commercial establishment 
shall remain closed on one day of the week, except where the day is fixed under 
the provisions of sub-s. (IB); the employer has to prepare a calendar or list of 
such closed days at the beginning of the year, notify such calendar or list to the 
Inspector and specify it in a notice prominently displayed in a conspicuous place 
in the shop or commercial establishment. It appears that the accused did notify 
a closed day and the accused was found to be working on that closed day of 
the week. Under s. 52 (b) of the Shops Act, if in any ctablishment there is any 
contravention of any of the provisions of s. 18 and some other sections mentioned 
there, the employer and the manager shall on conviction, each be punished 
with fine which shall not be less than twenty-five rupees. Therefore, if either 
the employer or the manager does not keep his shop or commercial establishment 
closed on the weekly closed day he is penalised under s. 52 of the Act. 

Section 4 of the Shops Act deals with the exemption. Under it notwithstanding 
anything contained in the Shops Act, the provisions of the said Act mentioned 
in the third column of Schedule IT shall not apply to the establishments, employees 
and other persons mentioned against them in the second column of the said Schedule. 
The State Government is allowed by a notification published in the Official Gazette 
to add, omit or alter any ofthe entries inthe said Schedule. We arehere concerned 
with entry No. 17 inthe If Schedule. Entry No. 17 was added along with entries 
Nos. 18, 19, 20 and 21 by G. N., Lab. D. No. 8/48-II, dated April 14, 1949. 
Under this entry, the employers of commercial establishment so far as concerns 
their own. attendance and the attendance of the staff are exempted from s. 18. 
Therefore, the exemption was only to the employers of commercial establishments 


1 (1956) 58 Bom. L. R. 48), s.c. [1956] 1 (1956) 58 Bom. L.R. 481, s.c. [1956] 
A.ILR. Bom. 478. A.ILR. Bom. 478. 

2 (1966) Criminal Revision Application 2 (1966) Criminal Revision Application 
No. 257 of 1965, decided by Paranjape J.,on No. 257 of 1965, decided by Paranjape J., on 
January 10, 1966 (Unrep.): [1967] LJ. aed 10, 1966 (Unrep.) : [1967] LJ. 
Note 8. ote 8. 
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and not to the ae “Commercial Establishment” is defined in s. 2 (4) of 
the Shops Act and “shop” is defined in s. 2 (27) of the Shops Act. Commercial 
Establishment, therefore, is quite different to a shop. What was exempted by 
entry No. 17 in Schedule II was “Commercial Establishment” and not “Shop.” 
We are here concerned not with a commercial establishment but with the shop 
of the accused. He had a brass shop which he had kept open on a closed weekly 
holiday. Although entry No. 17 and a few other entries were added on April 14, 
1949 that entry No. 17 was later on deleted by G. N. I. & L. D. No. BSE, 2067- 
B-5452-Lab, III dated January 9, 1969. Therefore, by this deletion neither 
- the employers of commercial establishments nor the employers of the shops are 
at present exempted from the provisions of either s. 18 or s. 18 of the Shops Act. 
We are, however, concerned with an offence of July 5,1967. On that day, 
entry No. 17 was in existence. We have seen that this entry No. 17 is only as 
regards the employers of commercial cstablishment and not asregardsthe employers 
of the shop. “The Shop” and “The commercial establishment”’ are different. 


The learned Magistrate when he relied on State v. Hiralal Surajkaran as well 
as Mohanlal v. Corporation of the City of Nagpur thought that that decision 
-~ was not only as regards shop but also commercial establishment. He has observed 
that the employer or his femily members can render services on weekly holiday 
at the shop or commercial establishment, in his judgment. Evidently, he is 
under the impression that entry No. 17 of Schedule II not only exempts the 
employer of a shop but also the employer of the commercial establishment. That 
impression, however, is not correct. Both the decisions cited above, viz., 
State v. Hiralal Surajkaran as wellas Mohanlal v. Corporation of the City of 
Nagpur deal not with a “Shop” but with a “commercial cstablishment’”’. The 
learned Magistrate, therefore, was in error by misreading the decisions above cited. 


The order of acquittal passed by the learned Magistrate, thercforc, is erroneous 
and illegal. I, therefore, set side the order of acquittal passed by the learned 
Magistrate and convict the accused for the offence punishable under s. 18 rcad 
with s. 52 of the Bombay Shops and Establishments Act, 1948 and sentcnce him 
to pay a fine of Rs. 25 or in default to suffer two weeks simple imprisonment. 
The appeals are thus allowed. Appeals allowed. 


APPELLATE CIVIL. 
[NAGPUR BENCH] 


Before Mr. Justice Natn and Mr. Justice Bhole. 


SANTDAS MOOLCHAND JHANGIANI v. SHEODAYAL GURUDASMAL 
MASSAND.* 


Bombay Stamp Act (Bom. LX of 1958). Secs. 5, 2 (c) (ii), Schedule I, Arts. 47, 18—Indian Partner- 
ship Act (IX of 1932)—Agreement of dissolution of partnership containing matters arising directly 
out of fact of dissolution—Stump duty payable on such instrument—‘Distinct matters”, 
meaning of expression tn 8. 5. 


Article 47 of Schedule I of the Bombay Stamp Act, 1958, contemplates an agreement of 
dissolution of partnership which also covers othe: matters which arise directly out of the fact 
of dissolution, such as settlement of accounts, payment of amounts found due on such 
settlement, closing down or continuation of business, collection of outstandings and payment 
of liabilities. 

For the purposes of the Bombay Stamp Act, 1958, an instrument must be read as a whole to 
find out its dominant object. It is not permissible to divide it into several parts and to look 
atit piecemeal and then to assign each one of such parts to some other Article of Schedule I of 
the Act. Section 5 of the Act does not apply to a document which embodies different cove- 
nants relating to the same transaction. ‘Distinct matters” in s. 5 means mattors which are 

‘separate transactions. An instrument stamped for its leading and principal object covers 


"Decided, February 3, 1970. Civil Revision Application No. 556 of 1969. 
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everything accessory to that object and is not to be charged with any furtherduty by 
reason of the inclusion of provisions which are merely ancillary to the leading object. 
Separate duty is payable where a provision in not merely ancillary to the main object but is 
a separate and distinct transaction. 

Board of Revenue v. A.P.Benthall', Ram Swarup v. Joti?, L. H. Sugar Factory v. Moti®, 
Secretary to the Commer. of Salt, dbkari and Separate Revenue, Madras (Referring Officer)*, 
Tej Ram v. Maqbul Shah®, The Bombay Co. Ld. v. The National Jute Mills Co. Ld.*, In the 
Matter of Hamdard Dawakhana’ and In re C. C. Stamp Authority®, applied. 

Chinmoyee v. Sankari Prasad, Hiralal Navalram, In The Matter of Board of!* and Board 
of Rev. v. T. M. M. Nadar", referred to. 


Tue facts appear in the judgment. 


M. B. Mor, for the applicants. 
G. S. Padhye and S. M. Samudra, for the opponent. 
M. M. Qazi, Assistant Government Pleader, for the State. 


Nain J. This is a revision application against an order dated December 2, 1969 
passed by the léarned Civil Judge, Senior Division, Nagpur. By this order he 
has decided a preliminary issue, being issue No. 8 in the suit, as to whether the 
document which the parties described as a deed of dissolution and which was the 
instrument sued upon was merely a deed of dissolution of partnership, or, in so 
far as it pertained to payment of certain amounts of money by the continuing 
partner to the outgoing partners, it was also a bond within the mcaning of s. 2 
(c) (ii) and art. 11 of Schedule I of the Bombay Stamp Act, 1958. 

The two plaintiffs and the defendant entered into a partnership under a deed 
of partnership dated June 11, 1960 and carried on partnership business in Nagpur 
and Bhopal in the name and style “Messrs Orichtal Engineering Company”. 
They decided to dissolve this partnership with effect from April 1, 1966, settle the 
accounts of the partnership, and provide for the defendant continuing the 
partnership business, payment of amounts found due to the outgoing partners 
and several other matters. On July 5, 1966 they reduced what they called “the 
terms of dissolution” to writing. The interpretation of this writing which has 
been described by the parties as a deed of dissolution is the subject-matter of 
this revision application. 

It appears that the plaintiffs to whom ccrtain amounts were payable under 
this document filed a suit for recovery thereof in the Court of the learned Civil 
Judge, Senior Division, Nagpur. After the issues were framed—and one of 
them being as to the proper stamp payable on this document—the learned trial 
Judge decided that it was not only a deed of dissolution but also a bond and should ` 
be stamped as such. He impounded the document under s. 88 of the Bombay 
Stamp Act, 1958, and asked the plaintiffs to pay the deficit stamp duty and penalty 
under s. 84 of the said Act before the said document was admitted in evidence. 
It is against the said order that the present revision application has been filed. 

In order to appreciate the contentions of the parties, a reference tothe terms of 
the document itself will be necessary. The parties to it are the two plaintiffs 
who are the outgoing partners and the defendant who is the continuing partner. 
The document provides that the partnership subsisting between the partics was 
dissolved by mutual consent with effect from April 1, 1966 and the plaintiffs 
had retired from it and the said business with its goodwill, trade name, benefit 
of all the contracts, engagements, agencies, quota rights, tenancy rights ete., 
and the assets and liabilities, books of accounts and outstendings would belong 
to the defendant and thence-forward the said business would be his sole pro- 
prietory business. This term in effect amounted to a transfer of the right, title 


1 [1956] A.LR. S.C. 85. 7 [1968] A.IL-R. Delhi 1, F.B. 

2 [1988] ALR. All. 821, F.B. 8 [1962] ALR. AP. 145, Fn. 

8 [1941] ALR. All. 248, £.B. 9 [1955] A.I.R. Cal. 561, 

4 (1920) LLL.R. 43 Mad. 865, F.B. 10 (1908) I.L.R. 82 Bom. 505, s.c. 10 
5 [1928] A.LR. Lahore 870. Bom. L.R. 780. 

6 (1012) LL.R. 89 Cal. 669. 11 [1958] ALR. Mad. 254, F.B. 
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and interest of the plaintiffs in the said business to the defendant. The document 
recites that accounts of the partnership had been settled and a sum of Rs. 80,104.58p. 
had been determined to be payable to plaintiff No 2. In addition, she was also given 
a sum of Rs. 10,000 as what is described as a “solatium”. It appears some friends 
and relations of plaintiff No, 1 had advanced sums aggregating Rs. 88,986.60p. 
` to the partnership. The document provides that at the written request 
of those creditors who had advanced these amounts, the said amount had to be 
paid to plaintiff No. 1. In addition, plaintiff No. 1, was also given a sum of Rs. 
15,000 as a “solatium.” We may assume that the word “solatium” stands for 
the price of the goodwill which was included in the transfer to the defendant. 
It has been contended that in so far as this document provides for payment of the 
several amounts to plaintiff No. 1 and plaintiff No. 2, it is a bond. Clause 8 of 
this instrument provides that in consideration of the settlement of accounts and 
the provisions with, regard to the payment of amounts found due to the two plain- 
tiffs, the plaintiffs assigned to the defendant all their share and interest in the 
partnership and in the business, goodwill, trade name, import and export licences, 
tenancy rigbts, quota rights, property, land assets, book debits and outstandings 
of the firm to hold the same absolutely. This, as we have stated above, may be 
construed as a transfer or conveyance of the plaintiffs’ right, title and intcrest 
in the partnership to the defendant. It appears that execpt for sums aggregating 
Rs, 88,986.60p. brought in by friends and relations of plaintiff No. 1, the firm 
had other liabilities which were being taken over by the continuing partner. 
Clause 9 provides that the defandant would indemnify each of the plaintiffs in 
respect of those liabilities of the firm. Clause 10 provides that income-tax and 
sales tax liabilities would be discharged by all the parties in accordance with their 
shercs. Clause 1] provides a negative covenant prohibiting the plaintiffs from 
carrying on busincss in the name and style of Messrs Oriental Engineering 
Company at Nagpur and Bhopal or elsewhere. In order to enable the defendant 
to collect the outstandings of the partnership, cl. 12 provides for a power of 
attorney being granted by the plaintiffs to the defendant to enable him to collect 
those assets and also to discharge the liabilities of the firm. Clause 18 provides 
that as the partnership had been dissolved with effect from April 1, 1966, the 
document would be deemed to be a ratification of the terms on which the firm 
was dissolved. 

It would appear from the aforesaid terms of the deed of dissolution that in so 
far as it provided for the dissolution of the partnership with effect from April 
1, 1966, 1t would be a deed of dissolution of partnership. In so far as it conveyed 
the interest of the plaintiffs to the defendant in the partnership, it may be argued 
that it was a transfer or conveyance. In-so far as it provided for payment of 
- certain amounts to each of the plaintiffs, it may be argued that the document was 
a bond. In so far the defendant indemnified the plaintiffs in respect of liabilities 
other than certain specific liabilities, the document contained an indemnity bond. 
In so far as it provided that income-tax and sales tax liabilities would be shared 
equally, it is possible to argue that it was an agreement. In so far as it 
restricted the plaintiffs from carrying on the business in the name and style of 
Messrs Oriental Engineering Company in Nagpur, Bhopal and elsewhere, it may 
amount to a negative covenant. In so far as the defendant was constituted a 
lawful attorney of the plaintiffs for the purpose of recovering outstandings and 
paying liabilities, the document contained a power of attorney. It is, however, 
contended before us that the document amounted only to a bond, in addition to 
being a deed of dissolution in so far as it pertains to payment of certain amounts 
to each of the plaintiffs. No contention has been raised before us that the deed 
of dissolution also constitutes several other documents referred to by us herein- 
above and that the said document must bear a separate stamp for each of the 
clauses which pertain to the several matters refe to by us hereinabove. 

Where several matters are contained in one instrument, what stamp is payable 
thercon in England has been dealt with in Halsbury’s Laws of England, third ed., 
vol, 88, para, 492,pp. 274-275. It is not necessary to set out the said paragraph in 
its entirety, but it will be sufficient to state the principles therein enunciated 
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so far as they pertain to the matter before us. The said paragraph provides that 
except where there is statutory provision to the contrary, every instrument con- 
taining or relating to several distinct matters. is to be separately charged, as if 
it were a separate instrument, with duty in respect of each of the matters, and 
an instrument made for consideration liable to ad valorem duty, and algo for 
other valuable consideration is separately chargeable in respect of each of the 
considerations. It secms that distinct matters means for this purpose matters 
which either fall under separate heads of charge or are separate transactions. 
There is authority for the principle that an instrument, stamped for its leading 
and principal object, covers everything accessory to that object. There are, 
further, a number of cases in which various instruments, which, in respect of 
their leading characteristic, were either not liable to duty, or if liable were properly 
stamped, have been held not to be chargeable with any further duty by reason of 
the inclusion of provisions considered to be merely ancillary to the leading ob- 
ject, Further stamp duty has been attracted where a provision has been held 
not to be merely ancillary to another main provision but separate and distinct. 


In order to determine what is the leading and principal object of the instrument 
which we are asked to construe, whether the other clauses which it is possible 
to argue attract separate stamp duty are accessory to that object or not and 
whether these clauses are ancillary to the leading object or are separate and dis- 
tinct, must in India depend upon the provisions of the Indian Partnership Act, 
1982, and the Bombay Stamp Act, 1958. 


Chapter VI of the Indian Partnership Act, 1982, deals with “dissolution of a 
firm”. Section 89 provides that the dissolution of partnership between all the 
partners of a firm is called the “dissolution of the firm”. ‘“‘Dissolution of the 
firm” has been defined in some text books as the breaking up or extinction of the 
relationship which subsisted between all the partners of the firm. Section 40 
provides that the firm may be dissolved with the consent of all the partners or 
in accordance with a contract between the partners. This is the dissolution by 
agreement. Section 41 provides for compulsory dissclution and s. 42 provides 
for dissolution on the happening of certain contingencies. Section 48 provides 
for dissolution of NER ta at will by a notice given by any party thercto and 
s. 44 provides for dissolution by the Court in certain events. Those sections 
provide for dissolution as such. Sections 45 to 55 which also occur in the same . 
Chapter pertaining to dissolution of a firm provide for certain other matters 
which, in our opinion, are ancillary to, arising from or dependent on the dissolu- 
tion of partnership. For example, s. 45 provides for liability for acts of partners 
done after dissolution. Section 46 provides for the right of parteners to have 
business wound up after dissolution. Section 47 provides for continuing authority 
of partners for purposes of winding up. Section 48 provides for the mode of set- 
tlement of accounts between partners and states that losses shall be paid first 
out of profits, next out of capital, and lastly, if necessary, by the partners indi- 
vidually in the proportions in which they were entitled to share profits, and that 
in winding up the assets of the firm are to be utilised first in paying the debts 
of the firm to third parties, next in paying to each partner rateably what is due 
to him from the firm for advances as distinguished from capital contribution, 
then in paying to each partner rateably what is due to him on account of capital, 
and lastly, the residue is to be divided among the partners in the proportions in 
which they were entitled to share profits. Section 49 provides for payment of 
firm debts in priority to separate debts of the partners out of the assets. Sections 
58 and 54 provide for restraint on the outgoing partners from using the firm name 
or the firm property. Section 55 provides for transfer of goodwill after dissolution 
and the consequent agreements in restraint of trade. 

It will be noticed from the above arrangement of Chapter VI of the Indian 
Partnership Act that matters pertaining not only to the fact of dissolution and 
fixing the date thereof but also matters arising out of the fact of dissolution which 
pertain to the winding up of the partnership, settlement of accounts, taking over 
of the goodwill and assets of the partnership, restrictions on the outgoing partners 
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carrying on business in case of transfer of goodwill to one of them, are all matters 
dealt with under the subject of “dissolution of a firm”. This would at least 
indicate that m the Indian Partnership Act, the winding up of a partnership has 
been treated as a part and parcel of the dissolution of partnership and has not 
been treated as a distinct, separate or independent matter or transaction. In 
fact, the fact of winding up is so much dependent on the preceding fact of disso- 
lution that but for dissolution the question of winding up and making other pro- 
visions consequent to it, would not arise. 


A brief reference to some of the provisions of the Bombay Stamp Act, 1958, 
would be necessary. The learned trial Judge has referred to s. 6 of the Bombay 
Stamp Act which pertains to instruments coming within several descriptions in 
Schedule I and the stamp duty being paid on that description which attracts 
the highest stamp duty. We are in fact not concerned with the section. The 
-learned trial Judge has nct held that between a deed of dissolution and a bond 
the stamp duty paid should be the highest which is chargeable. What he has 
decided is that apart from Rs. 80, the stamp duty paid on the deed of dissolu- 
tion, the instrument is also liable to be charged as a bond. This would fall under 
s. 5 of the Bombay Stamp Act which provides that any instrument comprising 
or relating to several distinct matters shall be chargeable with the aggregate 
amount of the duties with which separate instruments, each comprising or 
relating to onc of such matters, would be chargeable under this Act. We shall 
later on proceed to consider how s. 5 has been interpreted by the Supreme Court 
of India and by the other Indian High Courts, and where an instrument is stamped 
according to its leading and principal object, whether separate stamp duty would 
be attracted in respect of matters that are accessory or ancillary to the leading 
object, if these accessory and ancillary matters arise out of one and the same 
transaction. Section 2 (c) (ti) gives one of the definitions of the word ‘‘bond”’ 
and provides that “bond” includes any instrument attested by a witness and 
not payable to order or bearer, whereby a person obliges himself to pay money 
to another. The contention of the defence in this case is that in so far as the 
deed of dissolution before us obliges the defendant to pay a certain amount of 
money to each of the plaintiffs and as the deed of dissolution is attested by witnesses, 
it would fall within the definition of a bond in the above provision. Article 18 of 
Schedule I to the Bombay Stamp Act provides ad valorem stamp duty on bonds, 
whereas art. 47 of the said Schedule provides a fixed stamp duty of Rs. 80 on an 
instrument of dissolution of partnership. 


The distinction between ss. 4, 5 and 6 of the Indian Stamp Act, 1899, which 
correspond in terms to ss. 4, 5 and 6 of the Bombay Stamp Act, 1958, has been 
brought out in the judgment of the Supreme Court in the case of Board of Revenue 
v. A. P. Benthall.! It is observed in the said judgment that the object and scope 
of ss. 4 to 6 are not the same. Section 4 deals with a single transaction completed 
in several instruments, and s. 6 with a single transaction which might be viewed 
as falling under more than one category, whareas s. 5 applies only when the ins- 
trument comprises more than ong transaction, and it is immaterial for this pur- 
pose whether those transactions afe of the same category or of different categories. 
The test laid down by the Supreme Court is that m order to attract the appli- 
cation of s. 5, the whole question is whether the instrument comprises more than 
one transaction. In the case before us, we will have to determine whether the 
fact of dissolution of partnership and matters provided for in the instrument as 
a result of the winding up of the said partnership constitute one transaction or 
separate transactions, or whether the transaction consists of the dissolution of 
partnership, and the other matters such as those providing for payment of amounts 
due to outgoing partners on settlement of accounts, transfer of interest of out- 
going partners, taking over of liabilities and goodwill, indemnity clause, power 
of attorney and other agreements contained in the said instrument are separate 
transactions or are merely matters flowing from, dependent on, or accessory to the 
main object of the dissolution of partnership and ancillary to that leading object. 


1 [1956] AIR. S.C, 85. 
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In Ram Swarup v. Jotit a Full Bench of the Allahabad High Court has 
reiterated the well established principle that in interpreting a fiscal enactment 
like the Stamp Act, an interpretation which is for the benefit of the subject 
must be accepted. We think this principle is unexceptionable. This judgment 
further goes on to state that the expression “distinct matters” in s. 5 is equiva- 
lent to distinct transactions. 

In snother Full Bench decision of the Allahabad High Court in L.H. Sugar 
Factory v. Moti,’ it has been held that in deciding the question whether an 
instrument does or does not fall within the purview of bond as defined by s. 2 
(5) of the Indian Stamp Act, the instrument must be considered as a whole and it 
is not permissible to divide it into several parts and look at it piecemeal and then 
to assign each one of such parts to some other article of Schedule I of the Act. 
In the case in hand, if we were to divide what has been described by the parties 
as a deed of dissolution into several parts and hold seperately that one part amo- 
unts to agreement of dissolution of partnership and another part which provides 
for payment of certain amounts to outgoing partners is a bond, and to hold that 
the indemnity, power of attorney and agreement clauses would each attract a 
separate stamp duty under a separate Article of Schedule of that Act, and to 
hold that in so far as the interest of outgoing partners is transferred to the conti- 
nuirg partner, it is a conveyance, we would be doing exactly what this Full Bench 
decision of the Allahabad High Court prohibits us from doing. We are in res- 
pectful agreement with the principle laid down in that judgment, and in deciding 
whether the deed of dissolution serves its principal object or whether we should 
divide the document into several parts and look at it piecemeal and then to assign 
each one of these parts to some other Article of the Stamp Act, weshould indeed 
follow the rule laid down in this judgment. 


In the case of Secretary to the Commsr. of Sali, Abkarit and Separate Revenue, 
Madras (Referring Officer), a Full Bench of the Madres High Court held that 
a sale deed in which the vendor mortgages lands not included in the sale as se curity 
for the due performance of his covenants need not be stamped beth as a sale and 
a mortgage. At first sight, it would appear that where lands are mortgaged for 
the due performance of covenants, say for example, covenant for title contained 
in the sale deed, the transaction would appear to be a distinct and independent 
transaction and not ancillary to a sale deed. Such a provision is quite unusual 
in sale deeds. Even so, the Madras High Court decided that the stamp duty 
would be payable on the sale deed because the sale is the leading object of the 
instrument. 


A Division Bench of the Lahore High Court decided in the case of Tej Ram v. 
Maqbul Shah® that s. 5 does not apply to a document which embodies different 
covenants relating to the same transaction. The test is not whether the instrument 
embodies distinct contrects, but whether it comprises distinct matters. Where 
the transaction is one and one cnly, the subject-matter of the agreement being 
the repayment cf the amount advanced, the mere fact that there are two co- 
venants in the deed, the first making certain properties chargeable in the first 
instance, and the second providing that in the event of the sale proceeds of the 
aforesaid properties being found insufficient, the mortgagees would be entitled 
to proceed against certain other properties, does not in any way affect the question. 
In that case, it was urged from the Bar that in reality the document embodied 
two distinct contracts; one by all the three executants mortgaging a house and 
its site for Rs. 6,000, and the other by two of them whereby they agreed to make 
one-half share in some shops ligble as collateral security for the mortgage debt. 
Notwithstanding the tact that all the parties were not parties to the second 
covenant, the Division Bench of the Lahore High Court held that it was one transac- 
tion, and it did not matter if all the parties to the first covenant were not parties 
to the second covenart, and the test was whether the instrument related to the 
same transaction or whether it embodied distinct contracts. 


2 [1988] AJR. All. 821, F.B. 4 (1920) LL.R. 43 Mad. 868, F.B. 
8 [1941] ATR. All, 248, F.B. 5 [1928] A.LR. Lahore 370. 
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In the case of The Bombay Co., Ld. v. The National Jute Mills Co., Ld.8, Mr. 
Justice Chitty of the Calcutta High Court had to decide whethẹr an agreement to 
refer disputes to arbitration contained in a broker’s note is required to þe se- 
parately stamped as an agreement, apart from the stamp payable on the broker’s 
note. It was argued by the counsel before the-learned Judge that the arbitration 
was not a part of the same proceeding. The learned Judge, however, held that 
in his opinion, the agreement to refer any dispute whatever arising out of the 
contract to arbitration is a part of the ćontract itself, and not a “distinct matter” 
within the meaning of s. 5 of the Indian Stamp Act. He, therefore, came to the 
conclusion that no scparate-stamp ‘on an agreement was payable. 

In the matter of Hamdard Dawakhana’ a Full Bench of the Delhi High Court 
held that for finding out the true character of an instrument, one has to read the 
instrument as a whole, and then find out its dominant purpose. A single instru- 
ment may embody several purposes, but what is relevant for the purpose of the 
Act is the dominant purpose of the instrument. 

In In re C. C. Stamp Authority®, a document which was a lease deed but was 
termed by the partics as a rental deed came up for interpretation before a Full 
Bench of the Andhra Pradesh High Court. The lease deed contained a guarantee 
by a third party for the purpose of the terms of the loase by the tenant. This 
would at first sight appear to be a distinct matter. But the Full Bench held 
that the covenant entered into by the surety was incidental and ancillary to the 
contract between the lessor and the lessee and formed part of the consideration 
‘for operating the lease. The surety clause was an additional term of the lease 
and formed an integral part of it. The lease and the covenant did not relate to 
two distinct matters but only to the terms on which the lessor let the building 
and the lessee took it. 

Thus the lease and the guarantee formed parts of a single transaction and the 
document in question was not a multifarious instrument relating to several 
distinct matters. 

In interpreting a fiscal enactment like the Bombay Stamp Act, 1958, an in- 
terpretation which is for the benefit of the subject must be accepted. An ins- 
trument must be read as a whole to find out its dominant object. It is not 
permissible to divide it into several parts and to look at it piecemeal and then 
to assign each one of such parts to some other article of Schedule I of the Bombay 
Stamp Act. Section 5 of the said Act does not apply to a document which embo- 
dies different covenants relating to the same transaction. “Distinct matters” 
in s. 5 means matters which are separate transactions. An instrument stamped 
for its leading and principal object covers everything accessory to that object 
and is not to be charged with any further duty by reason of the inclusicn of pro- 
visions which are merely ancillary to the leading object. Separate duty is payable 
where a provision is not merely ancillary to the main object but is a separate 
and distinct transaction. 

Applying the principles laid down by the Supreme Court and the several 
Indian High Courts as stated hereinabove, we have to ask ourselves the question 
whether on a true interpretation the dominant purpose of the document which 
hes been described by the parties as a deed of dissolution, and which description 
is certainly not binding on us, was to record the fact of dissolution of partner- 
ship and to provide for matters which were accessory to that object and ancil- 
lary to the leading object, or whether the several clauses pertaining to conveyance 
of interest of outgoing partners, taking over of liabilities by the continuing part- 
ner, indemnificatioa of the outgoing partners in respect thereof, power of attorney 
to the continuing partner to realise the outstandings, payment of amounts found 
duc on settlement of accounts etc. are separate a distinct matters or they 
are accessory to the principal object of the instrument. Taking into considera- 
tion the fact that the Lagislature itself in the Indian Partnership Act has treated 
the winding up of partnership as a part of its dissolution and the principles laid 


6 (1912) I.L.R. 89 Cal. 669. 8 [1962] ALR. A. P. 145, F.B. 
7 [1968] A.LR. Delhi 1, £.B. 
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down which are set ‘out hereinabove, we have no hesitation in coming to the 
conclusion that the dominant purpose and the leading and principal object of the 
deed of dissolution was not only to record in one sentence that the partnership 
was dissolved with effect from a particular date but also to provide for matters 
which flowed out of the severance of the nexus of partnership and the other things 
provided are accessory to that object and ancillary to the leading object of the 
instrument. Reading the document as a whole, we find that the dominant pur- 
pose was to provide for the dissolution of partnership and the ancillary pur- 
poses were to provide for matters depending on the dissolution or flowing out of 
it. In our opinion, the deed of dissolution bears the correct stamp duty according 
to its principal purpose and ils various covenants do not attract the separate 
stamp duty which they would have attracted if they have been contained in 
separate documents. We have also come to the conclusion that the clauses with 
regard to payment of amounts to the plaintiffs are not required to be stamped 
as a bond. 

As against the view above propounded, on behalf of the defendants Mr. 
Padhye invited our attention to the case of Chinmoyee v. Sankari Prasad’, This 
was a case of an agreement for dissolution of partnership. The document pro- 
vided that in lieu of the diesolution Rs. 20,000 was to be paid by one of the part- 
ners to the other out of which Rs. 10,000 was paid at the time of the execution 
of the deed of dissclution and the balance of Rs. 10,000 was to be paid within 
three months from that date. The document further provided that the colliery 
property of the mother was kept in charge as security for payment of the above 
sum of Rs. 10,000, It was contended that the document was not only a deed of 
dissolution but in so far as it pertained to payment of Rs. 10,000 it was also a 
bond. The Division bench decided in the judgment of Renupada Mukherjee 
J. as follows (p 561) : 


“The above contention of Mr. Das cannot be accepted, because on an examination of the 

deed of dissolution I find that it is not simply a deed for dissolution of a partnership business. 
It is a composite instrument comprising two distinct matters one matter being the dissolution 
of a partnership business and the other matter being an obligation entered into by Anandamoyee 
to pay Rs.10,000 to the plaintiff for which she kept her colliery property under charge. This 
latter element invests the deed with the character of a bond as defined in S. 2 (5) (a) of the 
Stamp Act.” 
Great reliance was placed on this judgment and it was argued on behalf of the 
defendant that this judgment divectly covered the case in hand We, however, 
do not think so. It is not merely that the amount found on scttlement of ac- 
counts was agreed to be paid, but in addition certain property which was not part- 
nership property was charged with the payment of the suit property. This was a 
matter wholly extraneous to the partnership or its dissolution. The judgment 
proceeds to define a bond as defined by the Indian Stamp Act and comes to the 
conclusion that the clause for payment of Rs. 10,000 creating a charge amounted 
to a bond. We do not know whet the Division Bench would bave decided in the 
absence of a clause creating a charge. We, however, take the view that this was 
not lost sight of by their Lordships of the Calcutta High Court and this fact in- 
fluenced them greatly in coming to the conclusion that the provision with regard 
to payment of Rs. 10,000 was bond. We, therefore, think that this judgment 
does not come to the help of the defendant. 

Another ease relied upon by the defendant was a Full Bench decision of the 
Bombay High Court, Hiralal Navalram, In the Matter of2° In that case, by a 
document the executing party, p rting to be entitled to a share in a going 
pressing factory, transferred absolutely the whole of that share to the other 
person interested in the factory in consideration ofa certain sum. The High Court 
held that the document was a conveyance on sale of property. It must be remem- 
bered that in that case there was no question of dissolution of partnership involved. 
It was not that on dissolution of partnership and settlement of accounts some 


9 [1955] ALR, Cal. 561, 10 (1908) LL.R. 82 Bom. 505, 8.c. 10 Bom. 
L.R. 780. 
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partners were going out and anotber partner was continuing the business and 
there was a transfer by the outgoing partner to the continuing partner, but it was 
a transfer of a share during the subsistence of the partnership and the question 
of dominant purpose of the dissolution did not arise in that case and not to 
be decided. We, therefore, hold that the decision in that case has no bearing 
on the controversy before us. 

Similarly, in the case of Board of Rev. v, T. M. M. Nadar? two persons were 
carrying on business in partnership. The total capital of the partnership was 
Rs. 76,000 out of which Rs. 44,000 had been contributed by one and Rs. 82,000 
by the other, and Icng before the dissolution, the latter had received this amount 
of Rs. 82,000, his capital contribution, and thereafter he entered into the deed of 
dissolution by which the partnership relation between himself and the former was 
severed. It was held by the Full Bench of the Madras High Court that the 
payment of Rs. 82,000 was made not under the deed but during the time when the 
partnership was in esse. There were, therefore, no elements to render this deed 
one of conveyance. The document was properly stamped as a deed of dissolution. 
In that case, the question of certain amounts being found due to the outgoing 
partner on settlement of accounts and being paid to him and in consideration 
thereof his transferring his interest in the partnership to the continuing partner 
neither arose nor was decided, and, therefore, the question whether a clause 
pertaining to transfer would or would not amount to a conveyance was unnecessary 
to decide. This decision has also no bearing on the controversy before us. 


On behalf of the defendant, Mr. Padhye further argued that the relationship 
of partners had become extinct by an oral agreement on April 1, 1966 and the 
deed. of dissolution was executed much later on July 5, 1966 and it provided for 
matters other than the mere dissoluticn of partnership or extinction of the relation- 
ship of partners. The intention of the document was, therefore, not to provide 
for dissolution of the partnership but to secure payment of monies. e also 
pointed out that what was being paid to plaintiff No. 1 was not merely the amount 
found due to him on settlement of accounts but at the request of some of the 
ereditors of the partnership who had se brought in monies at the instance 
of plaintiff No. 1, the amount of those liabilities was being paid to plaintiff No. 1 
and, therefore, this matter was not ancillary to the dissolution. We are afraid 
we are unable to accept this contention. We do not think that the intention in 
writing the deed of dissolution was to secure payment of money. On a reading 
of the document as a whole, the dominant purpose appears to be dissolution and 
winding up. Winding up is by itself dependent on and a part of dissolution. 
The liabilities of the partnership were divided in this case in two parts. Some were 
taken by the defendant and those that were due to friends and relations of plaintiff 
No. 1 were taken over by plaintiff No. 1 and in lieu thereof he wasto be paid those 
amounts. The providing for two kinds of liabilities in the deed of dissolution 
stands on the same footing. It does not matter if some of the liabilities were taken 
over by an outgoing partner and some were taken over by the continuing partner. 
This is a matter of agreement and arrangement between the parties. The fact 
that some of the liabilities were taken over by the continuing partner and others 
by an outgoing partner would not any the less make it a deed of dissolution. 

Mr. Qazi, the learned Assistant Government Pleader, contended that in Chapter 
VI of the Indian Partnership Act, ss.89 to 45 stood apart and were distinct from 
ss. 46 to 55. He contended that ss. 89 to 45 referred in terms to dissolution of 
partnership in various ways therein provided, whereas ss. 46 to 55 related to winding 
up and not to dissolution. We, however, find that the entire Chapter VI of the 
Indian Partnership Act from s. 89 tos. 55 has been included in the chapter heading 
“Dissolution ofa firm”. The Legislature obviously intended to make no distinction 
between dissolution as such and winding up which must necessarily arise from such 
dissolution. We do not think that art. 47 of Schedule I of the Bombay Stamp 
Act, 1958, which provides a stamp duty for a deed of dissolution of partnership 
merely contemplates a one sentence agreement of dissolution providing that the 


11 [1958] A.LR. Mad. 254, F.B. 
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partnership was dissolved and fixing the date of dissolution. We think that such 
an agreement must of necessity cover other matters which arise directly out of the 
fact of dissolution, such as settlement of accounts, payment of amounts found 
due on such settlement, closing down or ccntinuation of business, collection of 
outstandings and payment of habilities. For this purpose, a power of attorney 
and an indemnity clause would also ordinarily be necessary. These are matters 
that depend upon the fact of dissolution and arise out of that fact and are ancillary 
thereto. Experience also shows that in deeds of dissolution the mere fact of 
dissolution of partnership and fixing the date of dissolution are not provided for, 
but the other matters which are provided in the instrument before us are matters 
normally provided for in a deed of dissolution. If we were to read each clause of 
the deed of this instrument separately and to try to find out what stamp duty it 
attracts under the several Articles of Schedule I of the Bombay Stamp Act, it 
would work not only a great hardship but would be violating the principle that a 
fiscal statute must be interpreted in a manner which is beneficial to the subject. 


For the above reasons, we hold that the deed of dissolution in this matter is not 
liable to be stamped as a bond, and that its having been stamped as a deed of 
dissolution is sufficient. The revision application is, therefore, allowed. The 
rule is made absolute. In the circumstances of the case, each party shall bear 
its own costs. 


Rule made absolute. 


SUPREME COURT. 


Present : The Hon'ble Mr. M. Hidayatullah, Chief Justice, Mr. Justice A. N. Grover, Mr. Justice 
A, N. Ray, Mr. Justice Jaganmohan Reddy and Mr. Justice I. D. Dua. 


SMT. JASODABAI v. THE STATE OF MAHARASHTRA.* 


Constitution of India. Arts. 1338, 226-——High Court to state briefly why certificate to appeal to 
Supreme Court refused— Practice. 


It is desirable for the High Court to state briefly why the certificate to appeal to the 
Supreme Court under art. 188 of the Constitution is refused, since much depends on whether 
the civil rights of the parties are passed on or not by the judgment proposed to be appealed 
against. If the Court refuses to exercise jurisdiction under art. 226 of the Constitution 
without deciding the civil rights claimed, it is better to say so while refusing the certificate. 


Tue facts are stated in the judgment. 


G. L. Sanghi and D. N. Misra, and J. B. Dadachanji, O. C. Mathur and 
Revinder Narain, of J. B. Dadachanji and Co., for appellants in both the 
appeals. 

M. S. K. Sastri and S. P. Nayar, for respondents in both the appeals. 


HmpayvaroLLANS C. J. This order will govern the disposal of Civil Appeals 
Nos, 1554 and 1555 of 1966. 

The two appellants, seeking to appeal against the common judgment and 
order of the Bombay High Court (Nagpur Bench), September 10, 1965, in pro- 
ceedings under art. 226 of the Constitution, applied tothe Division Bench of the High 
Court for a certificate under arts. 182 and 188 (7) (a) or (6) and jor (c) of the Constitu- 
tion. Their applications were summarily dismissed on December 6, 1965. The 
present two appeals (consolidated for hearing) are by special leave and are against 
the order refusing certificate. The appellants contend that they were entitled 
to a certificate as of right as laid down in Ramesh v. G. M. Patnit. The other 
side opposes. 

The appellants and three others had, by their several petitions under art. 226 of 
the Constitution asked that certain notices issued under s. L7 (2) ofthe Act for decla- 


«Decided, November 26,1969. Civil Appeal 1 [1966] 8 S.C.R. 198. 
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ration of lands in excess of the ceilings as surplus and requiring that they be sur- 
rendered, be quashed on the ground that the Maharashtra Agricultural Lands 
(Ceiling on Holdings) Act, 1961 (XXVII of 1961) offended arts. 14, 19 and 81 and 
was therefore void under art.18, The Divisional Bench disposed of the five petitions 
by acommon judgment and order on September 10, 1965 dismissing them. It was 
held that barring s. 28, the Act was already held to be validly enacted in a deci- 
sion of the High Court in another petition decided on October 25, 1968. The 
earlier case had laid down that the Act was saved by art. 81-A. The Divisional 
Bench also pointed out that the Act was included in the 9th Schedule to the 
Constitution and enjoyed protection of art. 81-B. That too was held in yet ano- 
ther petition. The learned counsel attempted to urge some new grounds but 
was nct allowed to do so. The petitions were dismissed but without costs. 


In pressing the applications for certificate the petitioners pointed out that 
1976 acres of dry crop lands were involved and were likely to be declared surplus 
and asked to be surrendered and that at a valuation of Rs. 1,000 per acre, 
the value of the subject matter in the High Court and on appeal to this Court 
was well over the mark. They claimed a certificate as of right. The High Court 
refused the certificate but gave no reasons for the refusal. 


In these appeals it is submitted that in view of the decision of this Court in 
Ramesh v. È. M. Patni the certificate ought to have been granted because the 
order was made in the exercise of extraordinary original jurisdiction in a civil 
proceeding and the valuation of the claim was well over Rs. 20,000. It is 
submitted that the appeals satisfied all the tests laid down by this Court in 
the earlier case. 


There is considerable force in the submissions. As pointed out in the earlier 
case, art. 188 is wide enough to take in civil proceedings decided in the High 
Court in the exercise of the extraordinary jurisdiction provided some civil right 
of the party is decided. The appellants before the High Court were attempting 
to save their property by challenging the validity of the Act and the decision of 
the Court that the Act was valid directly affected the civil rights of the parties 
in properties well over the mark in value. In these circumstances, the High Court 
could not refuse the certificate. We would have, therefore, seriously considered 
remanding the case to the High Court for the grant of a certificate but for two 
things. Special leave was granted on May 5, 1966. Since then on April 10, 
1968, in Maharashtra v. Patilchand’ this Court has held the Act to be intra 
vires and the Act is also included in the 9th Schedule and is protected by art. 81-B 
of the Constitution. It will be an exercise in futility to ask the High Court to: 
certify the cases when the appeals that will follow must necessarily and mevitably 
fail, It is better to save circuity of action and to dismiss the appeals before us. 
We order accordingly but make no order about costs. 

We may say here that it is desirable to state in‘ brief why the certificate is 
refused since much depends on whether the civil rights of the parties are passed 
on or not by the judgment proposed to be appealed against. Again, if the Court 
refuses to exercise jurisdiction under art. 226 without deciding the civil rights 
claimed, it is better to say so while refusing the certificate. 


Appeals dismissed. 


2 [1968] 8 S.C.R. 712, s.c. 71 Bom. L.R. 141. 
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Present : Mr. Justice V. Bhargava, Mr. Justice K. 8. Hegde and Mr. Justice A. N. Ray. 


GOSWAMI SHRI MAHALAXMI VAHUJI v. SHAH RANCHHODDAS 
KALIDAS.* 
Temple—Temple originating as private temple or tis origin lost in ankiqutly—Such temple whether 
public temple how d termined. 

If a temple is proved to have originated as a publie tope ncthing more is nec ssary to 
be proved to show that It is a publio temple but if a temple is proved to have originated as 
a private temple or its origin is unknown or lost in antiquity then there must be proof to 
show that it is being used as a public temple. In such cases the true character of the 
particular temple is decided on the basis of various circumstances. In those cases the 
Courts have to address themselves to various questions such as—-(1) Is the temple built 
in such imposing mannor that it may prima facie appear to be a public temple? (2) Are the 
members of the public entitled to worship in that temple as of right? (8) Are the temple 
expenses met from the contributions made by the public? (4) Whether the sevas and ut- 
savas conducted in the- temple are those usually conducted in -public temples? (5) Have 
the management as well as devotees been treating that temple as a public temple? 

Though the appearance of a temple is a relevant circumstance, it is by no means a 
decisive one. The architecture of temple differs from place to place. The circumstance 
that the public or a section thereof have been regularly worshipping in the temple as a matter 
of course and they can take part in the festivals and ceremonies conducted in that temple 
apparently as a matter of right is a strong piece of evidence to establish the public character 
of the temple. If votive offerings are being made by the public in the usual course and if 
the expenses of the temple are met by public contributions, it is safe to presume that the 
temple in question is a public temple. In brief, the origin of the temple, the manner in 
which its affairs are managed, the nature and extent of gifts received by it, rights exercised 
by the devotees in regard to worship therein, the consciousness of the manager and the 
consciousness of the devotees themselves as to the character of the temple are factors that 
go to establish whether a temple is a public temple or a private temple. 

The usage prevailing in a temple that the public are asked to enter the temple only after 
the Maharaj (Vahiwatdar) has finished his worship is not inconsistent with that temple 
being a public temple. 

Lakshmana v. Subramania, Mundancheri Koman v. Achuthan Nair," Deoki Nandan v. 
Murlidhar? and Narayan Bhagwantrao Gosavi Balajiwale v. Gopal Vinayak Gosavi,‘ referred to. 


Tue facts are stated in 64 Bom. L.R. p. 982. 


D. Narasaraju and A. K. Sen, with Balkrishan Acharya and S. S. Shukla, for 
the appellant. 

S. T. Desai, with M. N. Shroff, for I. N. Shroff, for respondents Nos. 8 and 4. 

K. K. Jain, M. K. Garg and H. K. Purti, for respondents Nos. 18 (a) to 18 (f). 


HeepE J. The main question for decision in this appealis whether the Haveli 
at Nadiad in which the idol of Sbree Gokulnathji is instaJled as well as the 
other properties detailed in plaint schedules A & B are the properties of a public 
religious trust created by the followers of Vallabha cult residing at Nadiad. 

The history of the suit institution and its management as also the various 
pleas taken by the parties have been elaborately set out by the High Court in a 
well considered judgment. Hence we shall refer only to such pleas as are nece- 
ssary to decide the contentions advanced before us. 

The plaintiffs are the residents of Nadiad. They ere Vaishnavites. They 
belong to the Vallabha Sampradaya. They sued for a declaration that the pro- 
perties mentioned in Schs. A & B-of the plaint are properties of the ownership 
of the trust mentioned earlier. They are suing on behalf of the Vallabha Sam- 
pradaees residing at Nadiad. According to their case as finally evolved 
even during the last quarter of the 18th century, the Mandir of the Gokulnathji 
existed at Nagarwad in Nadiad Prant, but in about 1821, a new Mandir was 
constructed by the followers of the Vallabha school at Santh Pipli, Nadiad and 

*Decided, September 9, 1969. Civil Appeal 2 (1984) L.R. 61 LA. 405. 
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the idol of Gokulnathji which was previoulsy worshipped at Nagarwad was taken 
and consecrated there. In about 1881 they invited Goswami Mathuranathji, a 
direct descendant of Shri Vallabhacharya to come over to Nadiad and take up 
the management of the Mandir as its Maha Prabhu. According to the plaintiffs 
the Mandir in question was constructed by the Vallabha Sampradaces and the 
expenses of the sevas as well as the utsavas performed in the Mandir were contri- 
buted by them. They further say that the properties belonging to the trust were 
purchased from the contributions made by the devotees of that temple. They 
assert that the persons belonging to the Vallabha Sampradaya have a right to 
have darshan of the deities in the Mandir, according to usage, as of right. In 
short, their case is that the Mandir in question is a place of public religious wor- 
ship by the persons belonging to the Vallabhe Sampradaya and the Maha Prabhu 
is only a trustee. He has a right to reside in the upstairs portion of the Mandir 
and further he can utilise a reasonable portion of the income of the trust, after 
meeting the requirements of the trust for his maintenance as well as the main- 
tenance of the members of his family. They contend that the suit properties 
were dedicated to Shree Gokulnathji and the Maha Prabhu has no independent 
right of his own in those properties. Itis further said that the management of 
the temple was carried on efficiently by Mathuranathji and his descendants till 
about the time Annirudhalalji became the Maha Prabhu in Samv. 1955. Anniru- 
dhalalji under evil advice sought to secure the Jamnagar Gadi and for that pur- 
pose spent enormous sums of money from out of the funds belonging to the suit 
temple. He also incurred considerable debts in that connection. He died in 
Samv. 1992. Thereafter defendant No. 1, his widow, took over the manage- 
ment of the suit temple and its properties. During ber management she began 
to assert that she was the absolute owner of the suit properties including the suit 
temple. She alienated several items out of the suit properties. Hence they were 
constrained to bring the suit under appeal for the declaration mentioned earlier 
and also for a further declaration that the alienaticns effected by her are ille- 
gal, improper and unauthorised and not binding on the deity. They also sought 
a mandatory injunction against defendants Nos. 2, 7 to 14 to restore lot No. 2 
property in Sch. A to defendant No. 1 for the benefit of the deity Shree Gokul- 
nathji after declaring that the sale-deed dated April 19, 1958, passed by defen- 
dant No. 1 to defendant No. 2 in respect of it is illegal, improper, unauthorised 
and without consideration and the same is not binding on the deity. They have 
also asked for a permanent injunction against defendants Nos. 8, 4, 5, and 6 
restraining them from enforcing the mortgages, dated March 14, 1989, January 
27, 1942, January 12, 1942 and December 17, 1941, passed by defendant No. 1 in 
their favour. The suit was mainly contested by defendant No. 1. According to 
her Goswami Mathuranathji Maharaj was the owner of the idol Shri Gokulnathji. 
It is he who established the Haveli at Nadiad and founded his Gadi there; 
he was not only the owner of the Haveli but he was also the owner of the 
deities that were being worshipped in that Haveli. She further pleaded that as 
per the tenets and usages of the Vallabha School, it is not possible for the 
members of that cult to found a temple. They can only worship through 
Acharya (Maha Prabhu) in his house kaown es Haveli. According to their 
cult the Goswami Maharaj otherwise -known as Maha Prabhu is the emblem 
of God-head and the living representative of divinity. She went further and 
took up the plea that according to the Vallabha Sampradaya no deity can 
own any property. She further averred that Mathuranathji Maharaj and his 
descendants received from time to time presents and gifts made by his 
followers. Those presents were made to them asa mark of reverence and 
respect to them and with a view to receive their grace. They were the 
absolute owners of the idols they worshipped, the presents and gifts made 
to them and of the properties acquired by them. She denied that the Haveli 
in which Shri Gokulnathji is worshipped is a public temple. She olso denies 
that the Vallabha Sampradaees were entitled to have the darshan of that 
deity in that Haveli as ofright. She denied the plaint averments that all or any 
portion of the suit properties were acquired from the funds raised by the devo- 
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tees or that the sevas or festivals were conducted from out of the contributions 
made by them. She justified the impugned alienations mainly onthe ground 
that she had absolute right to deal with the suit properties as she pleased. The 
other defendants supported the defence taken by defendant No. 1. They fur- 
ther pleaded that the alienations effected in their favour were supported by con- 
sideration and they were bona fide alienees and therefore those alienations are 
not open to challenge. 

The trial Court dismissed the plaintiff's suit principally on the ground that 
as per the tenets and usages of Vallabha School it is impermissible for Vallabha 
Sampradayees to found a public temple and, therefore, it is not possible to uphold 
the pleas advanced on behalf of the plaintiffs. In appeal, the High Court rever- 
sed the judgment and decree of the trial Court. It accepted the plaintiffs’ case 
that suit properties were the properties of a public religious trust and the aliena- 
tions impeached were not valid and binding on the trust. This appeal has been 
brought by defendant No. 1. The alienees have not appealed against the de- 
aree of the High Court. In this Court they merely supported the pleas taken by 
defendant No. 1. 

In this case voluminous evidence, both oral and documentary, has been led 
by the parties. Fifty-one witnesses were examined in Court and two on commi- 
ssion. The oral evidence mainly relates to the tenets and beliefs of the devotees 
of the Vallabh cult and the usages that prevail in their places of worship ... 

We shall now proceed to assess the evidence adduced in this case to find out 
whether the plaintiffs have succeeded in establishing that the suit temple and the 
properties annexed thereto constitute a public trust. Before doing so, it is 
necessary to examine certain basic contentions advanced on behalf of the appel- 
lant. It is the case of the appellart that Vallabha Sampardaees cannot worship 
in a public temple; according to their cult they can have the Darshan of one 
or the other swaroops of Lord Krishna in the house of their Maharaj. In other 
words, their cult prohibits public worship. They can only worship through their 
Maharaj and that too in his Haveli. In support of this contention great deal of 
reliance was placed in the High Court and the trial Court on the views expressed 
by Dr. Bhandarkar in his works on ‘Vaishnavism, Saivism and Minor Religious 
Systems’. The views expressed by Dr. Bhandarkar had greatly weighed with 
the trial Court and it is mainly on the basis of those views, the trial Court rejec- 
ted the plaintiffs’ suit. The High Court after examining the doctrines of Valla- 
bha School, its tenets and usages as well as the views expressed by eminent wri- 
ters like Dr. Radhakrishnan and Dasgupta came to the conclusion that it would 
not be correct to say that worship in public temple is prohibited by the Vallabh cult 
though in the absence of any positive evidence it may be taken that the place where 
the Vallabha Sampardaees worship is a private temple. It is not necessary for us 
to go into that controversy in view of the decision of this Court in Tilkayat Shri 
Govindlalji Maharaj v. State of Rajasthan!. In that case this Court was called 

n to consider whether Nathdwara Temple in Udaipur, a temple founded by 
the Vallabha Sampardaees is a public templeor not. After examining the vari- 
ous treatises on the subject including Dr. Bhandarkar’s book on ‘Vaishnavism, 
Saivism and Minor Religious Systems’ this Court observed (at p. 585) : 

‘*,..Therefore, we are satisfied that neither the tenets nor the religious practices of the 
Vallabha school necessarily postulate that the followers of the school must worship in a private 
temple. Some temples of this cult may have been private inthe past and some of them 
may be private even today. Whether or not a particular temple is a public temple must 
necessarily be considered in the light of the relevant facts relating to it. There can be no 
general rule that a public temple is prohibited in Vallabha School.” 

In view of this decision Mr. Narasaraju, learned counsel for the appellant did 
not press forward the contention that the Vallabha School prohibits worship in 
public temple. 

Yet another contention taken on behalf of the appellant is that the architec- 
ture of the building in which Gokulnathji is housed and the nature of that build- 

l 1 [1964] 1 S.C.R. 561. 
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ing is such as to show that it is not a public temple. It has urged that that build- 
ing does not possess any of the characteristics of a Hindu temple. It has not 
even a dome. This contention again has lost much of its force in view of the deci- 
sion of this Court referred to earlier. Evidence establishes that Vallabha’s son 
and his immediate successor Vithaleshwar had laid down a plan for the construc- 
ticn of temples by the Vallabha Sampradaees. He did not approve of the idea of 
constructing rich and costly buildings for temples. Evidently he realised that 
religious temple buildings were not safe under the Mahomedan rule. For this 
reason he advised his followers to construct temples of extremely simple type. 
The external view of those temples gave the appearance of dwelling houses. It 
appears to be a common feature of the temple belonging to the Vallabha Sampra- 
daees that the ground-floor is used as the place of worship and the first floor as 
the residence of Goswami Maharaj. Therefore, the fact that Gokulnatbji temple 
at Nadiad had the appearance of a residential house does not in any manner mili- 
tate against the contention that the temple in question is a public temple. 

It was said that according to the usage prevailing in that temple, the public 
are asked to enter the temple only efter the Maharaj had finished his worsbip. 
This circumstance again is of no consequence. Each sect nay each temple has its 
own customs. The usage pleaded by the appellant is not inconsistent with that 
temple being a public temple. The appellant attempted to prove that on two 
occasions certain individuals were forbidden feom entering the temple. In the 
first place this plea has not been satisfactorily established. Further, according to 
the evidence adduced on behalf of the appellant, those individuals were kept out of 
the temple because of some act of indiscipline on their part. The power to ma- 
nage a temple includes within itself the power to maintain discipline within the 
precincts of that temple.... 

We shall now see how far the plaintiffs’ have succeeded in establishing that 
Gokulnathji Mandir is a public Mandir. The burden of establishing ‘that fact is 
undoubtedly on them. 

Though most of the present day Hindu public temples have been founded 
as public temples, there are instances of private temples becoming public tem- 
ples in course of time. Some of the private temples have acquired great deal 
of religious reputation either because of the eminence of its founder or because 
of other circumstances. They have attracted large number of devotees. Gra- 
dually, in course of time, they have become n temples. Public temples 
are generally built or raised by the public and the deity installed to enable the 
members of the public or a section thereof to offer worship.: In such a case 
the temple would clearly be a public temple. Ifa ane is proved to have origi- 
nated as a public temple, nothing more is necessary to be proved to show that it 
is a public temple but if a temple is proved to have originated as a private temple 
or its origin is unknown or lost in antiquity then there must be procf to show that 
it is being used as a public temple. In such cases the true character of the parti- 
cular temple is decided on the basis of various circumstances. In those cases 
the Courts have to address themselves to various questions suck as — 

(1) Is the temple built in such imposing manner that it may prima facte 
appear to be a public temple ? 

(2) Are the members of the public entitled to worship in that temple as 
of right ? 

(8) Are the temple expenses met from the contributions made by the public? 

(4) Whether the sevas and utsavas conducted in the temple are those usually 
conducted in public temples ? 

(5) Havethe management as wellas the devotees been treating that temple 
as a public temple? 

Though the appearance of a temple is a relevant circumstance, itis by no 
means a decisive one. The architecture of temples differs from place to place. 
The circumstance that the public or a section thereof have been regularly wor- 
shipping in the temple as a matter of course and they can take part in the festi- 
vals and ceremonies conducted in that temple apparently as a matter of .right 
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is a strong piece of evidence to establish the public character of the temple. If 
votive offerings are being made by the public in the usual course and if 
the expenses of the temple are met by public contribution, it is safe to presume 
that the temple in question is a public temple. In brief the origin of the temple, 
. the manner in which its affairs are managed, the nature and extent of gifts recei- 
ved by it, rights exercised by the devotees in regard to worship therein, the con- 
sciousness of the manager and the consciousness of the devotees themselves as 
to the character of the temple are factors that go to establish whether a temple is 
a public temple or a private temple. In Lakshmana v. Subramania® the 
Judicial Committee was dealing with a temple which was initially a private tem- 
ple. The Mahant of this temple opened it on certain days in each week to the 
Hindu public free to worship in the greater part of the temple, and on payment 
of fees in one part only. The income thus received by the Mahant was utilised 
by him primarily to meet the expenses of the temple and the balance went to support 
the Mahant and his family. The Privy Council held that the conduct of the 
Mahant showed that he had held out and represented to the Hindu public that the 
temple was a public temple at which all Hindus might worship and the inference 
therefore was, that he had dedicated it to the public. In Mundancheri Koman v. 
Achuthan Nair® the Judicial Committee again observed that the decision of 
the case would depend on the inferences to be derived from the evidence 
as to the way in which the temple endowments had been dealt with and from 
the evidence as to the public user of the temples. Their Lordships were satisfied 
that the documentary evidence in the case conclusively showed that the propert- 
ies standing in the name of the temples belonged to the temples and that the posi- 
tion of the manager of the temples was that of atrustee. Their Lordships further 
added, that if it had been shown that the temples had originally been private 
temples they would have been slow to hold that the admission of the public in 
later times possibly owing to altered conditions would affect the private charac - 
ter of the trusts. In Deoki Nandan v. Murlidhar* this Court observed that 
the issue whether a religious endowment is a public or a private one is a mixed 
question of law and fact, the decision of which must depend on the application 
of legal concepts of a public and private endowment to the facts found. Therein 
it was further observed that the distinction between a public end private endow- 
ment is that whereas in the former the beneficiaries, which mean the worshippers 
are specific individuals and in the latter the general public or elass thereof, In 
that case the plaintiff sought to establish the true scope of the dedication from the 
user of the temple by the public. In Narayan Bhagwantrao Gosavi Balajiwale v. 
Gopal Vinayak Gosavi? this Court held that the vastness of the temple, the mode 
of its construction, the long user of the public as of right, grant of land and cash 
by the Rulers taken along with other relevant factors in that case were 
consistent only with the public nature of the temple. 


[The rest of the’ judgment is not material to this report.] 
i Appeal dismissed. 


Present : Mr. Justice J. C. Shah, Mr. Justice V. Ramaswami and Mr, Justice A. N. Grover. 


PERSPECTIVE PUBLICATIONS (P) LTD. v. THE STATE OF 
MAHARASHTRA.* 
Contempt of Couri—Principles to be followed by Courts in coniempt proceedings. 

The principles which should govern cases of contempt by scandalising the Court are as 
follows : (1) It will not be right to say that committals for contempt by scandalising the 
Court have become obsolete, (2) The summary jurisdiction by way of contempt must be 
exercised with great care and caution and only when its exercise is necessary for the proper 
administration of law and justice. (8) It is open to anyone to express fair, reasonable and 


2 [1924] A.LR. P.C. 44. 5 [1960] I S.C.R. 778. 


8 (1984) L.R. 61 LA, 405. “Decided, November 19, 1968. Crimina 
4 [1956] 5.C.R, 756. Appeal No. 159 of 1866. 
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legitimate criticism of any act or conduct of a Judge in his judicial capacity or even to make 
a proper and falir comment on any decision given by him because “‘justice is not a cloistered 
virtue and she must be allowed to suffer the scrutiny and respectful, even though 
outspoken, comments of ordinary men.” (4) A distinction must be made between a mere 
libel or defamation of a Judge and what amounts to a contempt of Court. The test ineach . 
case would be whether the impugned publication is a mere defamatory attack on the Judge 
or whether it is calculated to interfere with the due course of justice or the proper 
administration of law by his Court. It is only in the latter case that it will be punishable 
as contempt. (5) Alternatively the test will be whether the wrong is done to the Judge 
personally or it is done to the public. To borrow from the language of Mukherjea J. in 
Brahma Prakash Sharma v. The State of Uttar Pradesh1, the publication of a disparaging 
statement will be an injury to the public if it tends to create an apprehension in the minds 
of the people regarding the integrity, ability or fairness of the Judge or to deter actual or 
prospective litigants from placing complete reliance upon the Court’s administration of 
justice orifit is likely to cause embarrassment in the mind of the Judge himself in the 
discharge of his judicial duties. 

Bathina Ramakrishna Reddy v. The State of Madras*, In re The Editor, Printer and 
Publisher of © The Times of India”*, Brahma Prakash Sharma v. The State of Uttar Pradesh*, 
In re Hira Lal Divi’, State of Madhya Pradesh v. Revashankar*, In the matter of a Special 
Reference from the Bahama Islands’, McLeod v. St. Aubyn*, Reg. v. Gray’, Debi Prasad 
Sharma v. The King-Emperor!®*, Rew v. Editor of the New Statesman", Ambard v. Attorney- 
General for Trinidad and Tobago! and Reg. v. Comr. of Police of Metropolis, Ex parte 
Blackburn, (No, 2) referred to. 


S. C. Agarwala, of Ramamurthi and Co., for the appellants. 
M.S. K. Sastri and S. P. Nayar, for the respondent. 


Grover J. This is an appeal from the judgment of the Bombay High Court 
passed in exercise of ordinary original civil jurisdiction by which the appellants 
were found guilty of having committed contempt of Mr. Justice Tarkunde in 
his judicial capacity and of the Court. Appellant No. 2 D. R. Goel, who 
is the Editor, Printer and Publisher of Perspective Publications (P) Ltd. 
Opp an No. 1), was sentenced to simple imprisonment for cne month together 
with fine amounting to Rs. 1,000, in default of payment of fine he was to undergo 
further simple imprisonment for the same period. The appellants were alsc 
directed to pay the costs incurred by the State. On behalf of appellant No. 1 
it has been stated at the bar that the appeal is not being pressed. 


The beckground in which the impugned article was published on April 24, 
1965, in a weekly periodical called “Mainstream” which is a publication brought 
out by appellant No. 1 may be set out. In the year 1960 a suit was filed by one 
Krishnaraj Thackersey against the weekly newspaper “Blitz” and its Editor 
and others claiming Rs. 8 lacs as damages for libel. . The hearing in that suit 
commenced on the original side of the Bombay High Court on June 24, 1964. 
The delivery of the judgment commenced on January 19, 1965 and continued till 
February 12,1965. After Junè 24, 1964, that suit was heard from day to day 
by Mr. Justice Tarkunde. The suit was decreed in the sum of Rs. 8 lacs. An 
appeal is pending before a division bench of the High Court against that judg- 
ment. 

The impugned article is stated to have been contributed by a person under 
the name of “Scribbler” but appellant No. 2 has taken full Res reared for its 
publication. Its heading was “‘ STORY OF A LOAN and Blitz Thackersey 
Libel Case”. It is unnecessary to reproduce the whole article which appears 


1 [1958] S.C.R. 1169. 8 Coed A.C. 549. 

2 1082 S.C.R. 425. 9 [1900] 2 Q.B. 86. 

3 [1958] S.C.R. 215. 10 aod L.R. 70 LA. 216. 
4 [1958] S.C.R. 1169. 11 (1928) 44 T.L.R. 801. 
5 [1985] I S.C.R. 677, 12 [1986] A.C. 822. 

6 [1959] S.C.R. 1867, 13 [1968] 2 W.L.R. 1204. 
7 {1893] A.C. 188. 
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verbatim in the judgment of the High Court. The article hes been ingeniously 
and cleverly worded. The salient matters mentioned in that article are these : 
after paying a tribute to the Indian judiciary the writer says that according to 
the report in “Prajatantra’ a Gujarati paper, architects Khare-Tarkunde 
Private Limited of Nagpur, hereinafter called ‘““Khare-Tarkunde”’ (which is des- 
cribed as a Firm in the article) got a loan facility of Rs. 10 lacs from the Bank of 
India on December 7, 1964. The partners of Khare-Tarkunde included the 
father, two brothers and some other relations of Justice Tarkunde who awarded 
a decree for Rs. 8 lacs as damages against Blitz and in favour of Thackersey. 
It is pointed out that the date on which Rs. 10 lacs loan facilily was granted by 
the Bank of India was about five and a half months after the Thackersey-Blitz 
libel suit had begun and just over six weeks before Justice Tarkunde began deli- 
vering his “marathon judgment” on January 19, 1965. It is then said that for 
Rs. 10 lacs loan fecility granted to Khare-Tarkunde, the New India Assurance 
Co. stood guarantee and that the two Directors of the Bank of India who voted 
in favour of the credit of Rs. 10 lacs being granted to Khare-Tarkunde were 
Thackersey and Jaisinh Vithaldas (believed to be a relative of Thackersey). 
Next it is stated that one of the Directors of the New India Assurance that stood 
guarantee for the loan facility was N. K. Petigara, who was also a senior partner 
of M/s. Mulla and Mulla and Craigie Blunt and Caroe, Solicitors of Thackersey in 
the Blitz-Thackersey Libel Case before Justice Tarkunde. Emphasis is laid on the 
fact that Khare-Tarkunde had a capital of Rs. 5 lacs only and the balance sheet 
of the firm of June 1964 revealed indebtedness to various financiers to the tune of 
Rs. 14 lacs. Thus Khare-Tarkunde is stated to be “lucky to get against all this 
a handsome loan of Rs. 10 lacs from the Bank of India.” The writer refers to 
the Code among college teachers and university professors of not examining 
papers when their own children and near relatives sit for examination and adds 
that Justice Tarkunde himself will recognize the rightness of such a Code. 
Referring to the unimpeachable integrity and reputation of Judges of the Bombay 
High Court, the writer proceeds to say ‘‘ there must not be allowed to be raised 
even the faintest whisper of any misgiving on that score.” Paragraph 24 deserves 
to be reproduced :— 


“Tf Sri Krishna Thackersey did not lay it bare at the time of the suit that he was one of the 
sponsors of a contract of which the Judge’s relations were the beneficiaries, it is up to the Chief 
Justice of the Supreme Court and the Bombay High Court including Justice Tarkunde as also 
the ever vigilant members of the Bar to consider all the implications of these disclosures which 
have distressed a common citizen like me, so that the finest traditions of our judiciary may be 
preserved intact.” 

A petition was filed before the Bombay High Court by the State of Mahara- 
shtra pointing’ out that the aforesaid article contained scandalous allegations and 
was calculated to obstruct the administration of justice and constituted gross 
contempt of Court. The article purported to state certain facts relating to the 
transaction between Khare-Tarkunde and the Bank which were false and there 
were several misstatements and suppression of facts some of which were: | 

(a) The article wrongly stated that the father of Mr. Justice Tarkunde was 
a partner in Khare-Tarkunde; and 

(b) The article falsely described the transaction as a ‘loan’ by the Bank to 
Khare-Tarkunde. In fact the said transaction was only a guarantee given by the 
Bank which undertook to pay to the Government any amount not exceeding Rs. 10 
lacs in the.event of Khare-Tarkunde being unable to perform its obligations. 
The Bank was secured by a further guarantee given by ne New India Assurance 
Co. Ltd. undertaking to secure the Bank in the event of the Bank having to pay 
the said amount or any part thereof. 

Appellant No. 2 who also happens to be a Director and Principal Officer of 
appellant No.1, filed a reply raising some objections of a legal and technical nature 
and took up the position that the impugned article was based on a report publi- 
shed in “‘Prajatantra” from which all the facts stated in the article were incorpora- 
ted. It was asserted that certain ‘major facts’ had been verified by the appel- 
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‘lant and found to be true. It was admitted that upon reading the petition for 
- taking contempt proceedings it was found by appellant No. 2 that there were 
certain incorrect statements in the article. It was claimed that the article had 
been published in a bona fide belief that whatever .was stated in the article in 
“Prajatantra”? was true. The intention was to convey to the public at large 
that it was incumbent on the plaintiff Thackersey and Petigara, cne of the part- 
ners of Mulla & Mulla ete., his attorneys, to inform Justice Tarkunde that the 
_ plaintiffs had voted fora resolution of the Board of Directors of the Bank ‘of 
India which, without reasonable doubt, would help Khare-Tarkunde in which 
‘Tarkunde happened to be a brother of the Judge. l 
The High Court analysed the implications of the facts stated in each para- 
graph of the impugned article in great detail and observed :— 


‘‘... reading the article as a whole, taking care not to read into it anything more than its 
plain language implies and making every allowance for literary style and rhetorical flourish ex- 
pressions which were often used in the arguments for the respondents it is impossible to avoid 
the conclusion that this article exceeds the bounds of fair and reasonable criticism. In so far 
as it suggests that there is some sort of causal connection between the granting of the loan to 
M/s. Khare Tarkunde Pvt. Ltd., and the judgment of Mr. Justice Tarkunde in the Blitz-Tha- 
ckersey case, it clearly attempts to lower the learned judge in his judicial capacity not to mention 
the fact that it would also tend-to shake the confidence of the lay, public in the High Court 
and impair the due administration of justice in that Court. In so far as there is a suggestion 
made, be it ever so faint that Mr. Justice Tarkunde knew or must have known of the loan to his 
brother’s firm before he delivered the judgment in the cage, the article is malicious and not in 
good feith”. 

The High Court also examined the mis-statements and inaccuracies inthe impugned 
article and held that there was no foundation for suggestion that Khare-Tarkunde 
was an impecunious concern and therefore was “lucky” to get the hand- 
some loan nor for the suggestion that either Thackersey and his co-Directors 
in the Bank of India or Thackersey’s solicitor and his co-Directors in the New 
India Assurance Co. went out of their way to t accommodation to Khare-Tar- 
kunde. The High Court found no basis for the insinuation that there was any 
connection between the loan and the judgment in the Blitz-Thackersey case or 
that Justice Tarkunde knew or might have known about any loan having been 
granted to his brother’s firm. No attempt was made to justify these suggestions 
in the return or in the argument before the High Court and allthat was urged was 
that the words used by the contemnor did not give rise to the said imputations 
or innuendos and that the contemnor wes only trying to communicate to the 
public at large what has been stated before. It is needless to refer to the other 

oints raised before and decided by the High Court because none of them has 
pean argued before us. 

In this appeal, counsel for appellant No. 2 has made some attempt to estab- 
lish that no aspersion was cast on the integrity of Justice Tarkunde in the 
article nor was any imputation of dishonesty made. His second contention 15 
that proceedings for contempt for: scandalising a Judge have become obsolete 
and the proper remedy in such a situation is for the Judge to institute action for 
libel. Thirdly, it is said there was no evidence before the High Court that Justice 
Tarkunde did not know about the transaction or the dealings between the firm 
in which his brother was a partner and the bank of which Thackersey was a dircc- 
tor. If, it is submitted, the allegations made in the article were truthful or had 
been made bona fide in the belief that they were truthful, the High Court ought 
not to have found appellant No. 2 guilty of contempt. At any rate, apap fee 
counsel, the statements contained in the article only made out a charge of bias 
against the Judge, and, if such a charge is made, it cannot be regarded as contempt. 

On the first point our attention has been invited to the paragraphs in the 
article containing expression of high opinion held by the writer of the judiciary 
in India. It is suggested that his attempt was only to make a fair and 
legitimate criticism of the proceedings in the Thackersey suit against the “Blitz” 
weekly. It has been emphasised in the article that the damages which were 
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awarded to the tune of Rs.- 8 lakhs were almost punitive and that it was a rare 
phenomenon that the plaintiff (Thackersey) did not step into the witness box ' 
and also a permanent injunction had been granted preventing Blitz from print- 
ing anything based on the subject-matter of litigation. The law involving free- 
dom of press fully warranted such criticism of a judgment or of the proceedings 
in a suit in a Court of law. 


It is true that the writer of the article could exercise his right of fair and 
reasonable criticism and the matters which have been mentioned in some of the 
paragraphs may not justify any proceedings being taken for contempt but the 
article, read as a whole, leaves no doubt that the conclusions of the High Court 
were unexceptionable. It was a skilful attempt on the part of the writer to impute 
dishonesty and lack of integrity to Justice Tarkunde in the matter of Thacker- 
sey-Blitz suit, the imputation being indirect and mostly by innuendo that it was 
on account of the transaction and the dealings mentioned in the article that the 
suit of Thackersey was decreed in the sum of Rs. 8 lakhs which was the full 
amount of damages claimed by Thackersey. It may be thst the article also 
suggests that Thackersey and his attorneys were to blame inasmuch as they did 
not inform the Judge about the transactions of Khare-Tarkunde with the Bank 
of India with which Thackersey was associated in his capacity as a director but 
that cannot detract from the obvious implications and insinuations made in 
various paragraphs of the article which immediately create a strong prejudicial 
impact on the mind of the reader about the Jack cf honesty, integrity and impar- 
tiality on the part of Justice Tarkunde in deciding the Thackersey-Blitz suit. 


On the second point counsel for appellant No. 2 hes relied a great deal on 
certain decisions of the Privy Council and the Australian and American Courts. 
In In the matter of a Special Reference from the Bahama Islands', a letter was 
published in a colonial newspaper: containing sarcastic allusions to a refusal by 
the Chief Justice to accept a gift of pineapples. No judgment was given by 
the Privy Council but their Lordships made a report to Her Majesty that the 
impugned letter though it might have been made subject of proceedings for 
libel, was not, in the circumstances, calculated to obstruct or interfere with the 
course of justice or the due administration of law and, therefore, did not consti- 
tute contempt of Court. In that case there was no question of scandalising the 
Court nor had any imputation been made against the Chief Justice in respect 
of any judicial proceedings pending before him or disposed of in his Court. It 
is the next decision of the Privy Council in McLeod v. Si. Aubyn®, on which 
a great deal of argument has been built up before us that the Courts, at least in 
England, have stopped committing anyone for contempt for publication of scan- 
_dalising matter respecting the Court after adjudication as well as pending a case 
before it. That case came by way of an appeal from an order of the Acting 
Chief Justice, St. Aubyn ofthe Supreme Court of St. Vincent committing one 
McLeod to prison for 14 days for alleged contempt of Court. It was said inter alia 
in the impugned publication that in Mr. Trifford the public had no confidence 
and bis locum tenens, Mr. St Aubyn was reducing the judicial character to 
the level of a clown. There were several other sarcastic and libellous remarks 
made about the Acting Chief Justice. While recognizing publication of scanda- 
lous matter of the Court itself as a head of contempt of Court as laid down by Lord 
Hardwicke in Re Read and Huggonson®, Lord Morris proceeded to make the 
oftquoted observation : ‘‘Committals for contempt of Court by itself have become 
obsolete in this country even though in small colonies consisting principally 
of coloured population committals might be necessary in proper cases.” Only 
a year later Lord Russel of Killowen C. J., in Reg. v. Gray? reaffirmed that any act 
done or writing published calculated to bring a Court or a Judge of the Court 
in contempt, or to lower his authority, was a contempt of Court. The learned 
Chief Justice made it clear that Judges and Courts were alike open to criticism 
and if reasonable argument or expostulation was offered against any judicial act 


1 11898] A.C. 188. 8 (1742) 2 Atk. 471. 
2 B091 A.C. 549. 4 [1900] 2 Q.B. 386. 
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as contrary to law or the public good, no Court could or would treat that as con- 
tempt of Court, but it was to be remembered that the liberty of the press was not 
greater and no less than the liberty of every subject. In that case it was held 
that there was personal scurrilous abuse of a Judge and it constituted contempt. 
All the three cases which have been discussed above were noticed by the Privy 
Council in Debt Prasad Sharma v. The Ktng-Emperor® where contempt proceed- 
ings had been taken in respect of editorial comments published in a newspaper 
based on a news item that the Chief Justice of Allahabad High Court in his admi- 
nistrative capacity had issued a circular to judicial officers enjoining on them to 
raise contributions to the war fund and it was suggested that he had done a 
thing which would lower the prestige of the Court in the eyes of the public. 
This is what was said (p. 224): 


“‘...In In rea Special Reference from the Bahama Islands the test applied by the very 
strong Board which heard the reference was whether the words complained of were in the circum- 
stances calculated to obstruct or interfere with the course of justice and the due administration 
of the law. In Reg. v. Gray it was shown that the offence of scandalizing the court itself was not 
obsolete in this country. A very scandalous attack had been made on a judge for his judicial 
utterances while sitting in a criminal case on circuit, and it was with the foregoing opinions on 
record that Lord Russell of Killowen C. J., adopting the expression of Wilmot C, J. in his opinion 
in Rex v. Almon™ , which is the source of much of the present law on the subject, spoke of the 
article complained of as calculated to lower the authority of the judge.” ; 


It is significant that their Lordships made distinction between a case where 
there had been criticism of the administrative act of a Chief Justice and an impu- 
tation on him for having done or omitted to have done something in the admi- 
nistration of justice. It is further noteworthy that the law laid down in McLeod 
v. St. Aubyn was not followed and it was emphasised that Reg. v. Gray showed 
that the offence of scandalising the Court itself was not obsolete in England 
In Rew v. Editor of the New Statesman? an article had been published in the New 
Statesman regarding the verdict by Mr. Justice Avory given in a libel action 
brought by the Editor of the “Morning Post” sgainst Dr. Marie Stopes ( the well- 
known advocate of birth control) in which it was said, inter alia, “ the. serious 
point in this case, however, is that an individual owning to such views as those 
of Dr. Marie Stopes cannot apparently hope for a fair hearing ina Court 

resided over by Mr. Justice Avory—-and there are so many Avorys’”. On 
behalf of the contemnor McLeod v. St. Aubyn was sought to be pressed 
into service. The Lord Chief Justice in delivering the judgment of the Court 
said that the principle applicable to such cases was the one stated in Reg. vV. 
Gray and relied on the observations of Lord Russell at p. 40. It was observed 
that the article imputed unfairness and lack of impartiality to the Judge in the 
discharge of his judicial duties. The grevamen of the offence was that by 
lowering his authority it interfered with the performance of his judicial 
functions. Again, in Ambard v. Attorney-General For Trinidad and Tobago’ 
the law enunciated in Reg. v. Gray by Lord Russell of Killowen was applied 
and it was said (p. 885): 


“But where the authority and position of an individual judge, or the due administration 
of justice, is concerned, no wrong is committed by amy member of the public who exercises the 
ordinary right of criticising, in good faith, in private or public, the public act done in the seat 
of justice. The path of criticism is a public way : the wrong headed are permitted to err therein : 
provided that members of the public abstain from imputing improper motives to those taking 
part in the administration of justice, and are genuinely exercising a right of criticism, and not 
acting in malice or attempting to impair the administration of justice, they are immune. Jus- 
tice is not a cloistered virtue: she must be allowed to suffer the scrutiny and respectful, even 
though outspoken, comments of ordinary men.” 

It was, however, held that there was no evidence upon which the Court could find 
that the alleged contemnor had exceeded fair and temperate criticism and that he 
5 (1948) L.R. 70 I.A. 216, s.c. 46 Bom. 6 (1928) 44 T.L.R. 801. 


L.R. 11. 7 [1986] A.C. 822. 
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had acted with untruth or malice and with the direct object of bringing the ad- 
ministration of justice into disrepute. 

Lord Denning M. R. in Reg. v. Comr. of Police of the Metropolis, Ex parte 
Blackburn No. (2)§ made some pertinent observations about the right of every 
man, in Parliament or out of it, in the Press or over the broadeast, to make fair 


and even outspoken comment, on matters of public interest. In the words of 
the Master of Rolls, 


‘*.,. Those who comment can deal faithfully with all that is done in a court of justice. They 

can say that we are mistaken, and our decisions erroneous, whether they are subject to appeal 
or not. All we would ask is that those who criticise us will remember that, from the nature of 
our office, we cannot reply to their criticisms. We cannot enter into public controversy. 
Still less into political controversy. We must rely on our conduct itself to be its own 
vindication.” (p. 1206) 
In that case Mr. Quintin Hogg had written an article in “Punch” in which 
he had been critical of the Court of Appeal and had even made some erroneous 
statements. But reading of the article, the salient passage of which is set out 
in the judgment of the Master of the Rolls, makes it quite clear that there was 
no attempt to scandalise the Court and impute any dishonourable or dishonest 
motives or to suggest any lack of integrity in any particular Judge. 


Oswald in his book on the Contempt of Court has expressed the view that it 
would be going a great deal too far to say that commitments for contempt of Court 
by scandalising the Court itself have become obsolete, and that there does not 
seem to be any good reason for ignoring the principles which govern the numerous 
early cases on the subject. 


The American and the Australian cases viz., Pennekamp v. Florida? and 
Bell v. Stewar#® to which reference has been made on behalf of appellant No. 2 
can hardly be of much assistance because in this country principles have become 
crystallized by the decisions of the High Courts and of this Court in which the 
principles followed by English Courts have been mostly adopted. 


We would now advert to the decisions of this Court. It was held in Bathina 
Ramakrishna Reddy v. The State of Madras that the fact that the defama- 
tion of a Judge of a subordinate Court constitutes an offence under s. 499 of the 
‘Indian Penal Code did not oust the jurisdiction of the High Court to take 
cognizance of the act as a contempt of Court. In that case in an article in a 
Telugu weekly it was alleged that the Stationary Sub-Magistrate of Kovvur 
was known to the people of the locality for harassing litigants in various ways etc. 
Mukherjea J., (as he then was), who delivered the judgment, described the arti- 
cle as a scurrilous attack on the integrity and honesty of a judicial officer. It 
was observed that if the allegations were false, they could not but undermine the 
confidence of the public in the administration of justice and bring the judiciary 
into disrepute. The appellant there had taken the sole responsibility regarding 
the publication of the article and was not in a position to substantiate by evidence 
any of the allegations made therein. It was held that he could not be said to 
have acted bona fide, “even if good faith can be held to be a defence at all in 
a proceeding for contempt”. The decision in In re The Editor, Printer and 
Publisher of “The Times of India”??? is very apposite and may be next referred 
to. In a leading article in “The Times of India” on the judgment of this Court 
in Aswini Kumar Ghosh v. Arabinda Bose? the burden was that ifin a singu- 
larly oblique and infelicitous manner the Supreme Court had by a majority 
decision tolled the knell of the much maligned dual system prevailing in the 
Calcutta and Bombay High Courts by holding that the right to practise in any 
High Court conferred on advocates of the Supreme Court had made the rules in 
force in those High Courts requiring advocates appearing on the Original Side 

8 [1968] 2 W.L.R. 1204. 11 [1952] S.C.R. 425. 


9 thee 828 U.S. 831. 12 [1958] S.C.R. 216. 
10 (1920) 28 Com. L.R. 419. 18 [1958] S.C.R. 1. 
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to be instructed by attorneys inapplicable to them. This is what was said by 
Mahajan J., (as he then was); speaking for the Court (p. 217) : 


“No objection could have been taken to the article had it merely preached to the courts of 
law the sermon of divine detachment. But when it proceeded to attribute improper motives to 
the judges, it not only transgressed the limits of fair and bona fide criticism but had a clear 
tendency to affect the dignity and prestige of this court. The article in question was thus a 
gross contempt of court. Itis obvious that if an impression is created in the minds of the 
public that the judges in the highest court in the land act on extraneous considerations in 
deciding cases, the confidence of the whole community in the administration of justice is bound 
to be undermined and ho greater mischief than that can possibly be imagined’. 


The Editor, Printer and Publisher of the newspaper rendered an apology which was 
accepted ; but this Court concurred in the expression of views in Ambard 
vV. Attorney General of Trinidad, a passage from which has already been 
extracted. The guiding principles to be followed by Courts in contempt 
proceedings were enunciated in Brahma Prakash Sharma v. The State of Uttar 
Pradesh*4, The judgment again was delivered by Mukherjea J., (as he then was), 
and the English decisions including those of the Privy Council were. discussed. 
It is necessary to refer only to the principles laid down for cases of the present 
kind z.e. scandalising the Court. It has been observed that there are two 
primary considerations which should weigh with the Court when it is called upon 
to exercise summary power in cases of contempt committed by “‘scandalizing”’ 
the Court itself. In the first place, the reflection on the conduct or character of 
a judge in reference to the discharge of his judicial duties would not be contempt, 
if such reflection is made in the exercise of the right of fair and reasonable criti- 
cism ‘which every citizen possesses in respect of public acts done in the seat of 
justice. Secondly, when attacks or comments are made on a Judge or Judges 
disparaging in character and derogatory to their dignity, care should be taken 
to distinguish between what is a libel on a Judge and what really amounts to 
contempt of Court. If, however, the publication of the disparaging statement 
is calculated to interfere with the due course of justice or proper administration 
of law by such Court, it can be punished summarily as contempt. 


“It will be an injury to the public if it tends to meate an apprehension in the minds of the 
people regarding the integrity, ability or fairness of the judge or to deter actual and prospective. 
litigants from placing complete reliance upon the court’s administration of justice, or if it is likely 
to cause embarrassment in the mind of the judge himself in the discharge of his judicial duties. 
It is well established that it is not necessary to prove affirmatively that there has been an actual 

. interference with the administration of justice by reason of such defamatory statement; it is 
enough if it is likely, or tends in any way, to interfere with the proper administration of law”, 


In that case it was held that the contempt was of a technical nature. This 
was based apparently on the reason that the members of the Bar who had 
passed a resolution attributing incompetency, lack of courtesy eto. and had refer- 
red to complaints against two officers, one a Judicial Magistrate and the other 
a Revenue Officer, and had sent those complaints to the District Magistrate, 
Commissioner, and the Chief Secretary in the State and secondly because very 
little publicity had been given to the statement. 


In In re Hira Lal Digit! the above principles were applied and reaffirmed. In 
that case words which had been used in a poster which was published had the 
necessary implication that the Judges who decided in favour cf the Government 
were rewarded by the Government with appointments to this Court. Although 
the case was not one of scandalizing of the Court but the question that was 
posed was whether the offending passage was of such character and import 
or made in such circumstances as would tend to hinder or obstruct or interfere 
- with the due course of administration of justice by this Court and it was ans- 
wered in the affirmative and the contemnor was held guilty of contempt of Court. 
In State of Madhya Pradesh v. Revashankar® an application was made under 


14 [1958] S.C.R. 1169. 16 [1959] S.C.R. 1867. 
18 [1955] 1 S.C.R. 677. 
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s. 528 of the Code of Criminal Procedure in certain criminal proceedings contain- 
ing serious aspersions against a Magistrate, Mr. N. K. Acharya. Reliance was 
once again placed on Brahma Prakash Sharma’s case andthe principles laid therein. 
It was held that the aspersions which had been made amounted to some- 
thing more than a mere intentional personal insult to the Magistrate; they scan- 
dalised the Court itself and impaired the administration of justice and that 
proceedings under the contempt of Court could be taken against the contemnor. 

‘There can be no manner of doubt that in this country the principles which 
should govern cases of the present kind are now fully settled by the previous de- 
cisions of this Court. We may restate the result of the discussion of the above 
cases on this head of contempt which is by no means exhaustive. 

(1) It will not be right to say that committals for contempt by scandali- 
zing the Court have become obsolete. 

(2) The summary jurisdiction by way of contempt must be exercised with 
great care and caution and only when its exercise is necessary for the proper 
administration of law and justice. 

(8) Itis open to anyone to express fair, reasonable and legitimate criticism 
of any act or conduct cf a Judge in his judicial capacity or even to make a i 
per and fair comment on any decision given by him because “‘justice is not a clois- 
tered virtue and she must be allowed to suffer the scrutiny and respectful, even 
though outspoken , comments of ordinary men.” 

(4) A distinction must be made between a mere libel or defamation of a 
Judge and what amounts to a contempt of the Court, 

The test in each case would be whether the impugned publication is a mere 
defamatory attack on the Judge cr whether it is calculated to interfere with the 
due course of justice or the proper administration of law by his Court. It is only 
in the latter case that it will be punishable as contempt. 

(5) Alternatively the test will be whether the wrong is done to the Judge 
personally or it is doneto the public. To borrow from the language of Mukherjea 
J., (as hethen was), in Brahma Prakash Sharma’s case, the publication of a dispara- 
ging statement will be an injury to the public if it tends to create an apprehen- 
sion in the minds of the people regarding the integrity, ability or fairness of the 
Judge or to deter actual and prospective litigants from placing complete reliance 
upon the Court’s administration of justice or if it is likely to cause embarrass- 
ment in the mind of the Judge himself in the discharge of his judicial duties. 

As regards the third contention no attempt was made before the High Court 
to substantiate that the facts stated in the article were true or were founded on 
correct data. It may be that truthfulness or factual correctness is a good defence 
in an action for libel, but in the law of contempt there are hardly any English or 
Indian cases in which such defence has been recognized. It is true that in 
the case of Bathina Ramakrishna Reddy there was some discussion about 
the bona fides of the person responsible for the publication but that was apparently 
done to dispose of the contention which had been raised on the point. It is 
quite clear that the submission made was considered on the assumption that good 
faith can be held to be a defence in a proceeding for contempt. e words “even 
if good faith cannot be held to be a defence at all in a proceeding for contempt” 
show that this Court did not lay down affirmatively that good faith 
ean be set up as a defence in-contempt proceedings. At any rate, this point is 
merely of academic interest because no attempt was made before the High 
Court to establish the truthfulness of the facts stated in the article. On the 
‘other hand, it was established that some of the material allegations were altoge- 
ther wrong and incorrect. 

Lastly, the submission that the statements contained inthe article made out 
y a rnd of bias against the Judge and this cannot constitute contempt has 
to be stated to be rejected. It is a new point and was never raised before the 
High Court. Moreover the suggestion that the charge in the article was of legal 
bias which meant that Justice Tarkunde had some sort of pecuniary interest 
in Khare-Tarkunde which had transactions witk the bank of which Thackers- 

B.L,.R.—5 
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ey was a Director is wholly baseless. Counsel had to agree that Justice 
Tarkunde was neither a shareholder nor was there anything to show that he 
had any other interest in Khare-Tarkundé. The mere fact that his brother 
happens to have a holding in it cannot per se establish that Justice Tarkunde 
would also have some financial or pecuniary interest therein. It is not possible to 
accept nor has such an extreme position been taken by the counsel for appellant 
No. 2 that there was any bar to a brother or a near relation of a Judge from 
Carrying on any business, profession or avocation. The entire argument on this 
point is wholly without substance. 

Appellant No. 2 showed no contrition in the matter of publication of the im- 
pugned article. He never even tendered an unqualified apology. The High 
Court, in these circumstances, was fully justified in punishing him for contempt 
of Court and in awarding the sentence which was imposed. In the impugned 
article there was a clear imputation of impropriety, lack of integrity and oblique 
motives to Justice Tarkunde in the matter of deciding the Thickersey-Blitz suit 
coe on the principles already stated, undoubtedly constituted contempt of 

ourt, | 

The appeal fails and is' hereby dismissed. Appeal dismissed. 


Present : Mr, Justice S. M. Sikri, Mr. Justice G. K, Miter and Mr. Justice 
P. Jaganmohan Reddy. 


SHANKAR KERBA JADHAV v. THE STATE OF MAHARASHTRA*. 


Criminal Procedure Code (Act V of 1898), Secs. 423 (1) (a), 31°(1) — Order of acquittal passed by 
lower appellate Court preceded by order of conviction by trial Court—Whether High Court 
hearing appeal from acquitial can impose sentence greater than what trial Court could have 
imposed, 


In disposing of an appeal from an order of acquittal under s. 428 (2) (a) of the Crimina! 
Procedure Code, 1898, the High Court is competent to pass a sentence which the trial Court 
was empowered to pass. Where, therefore, an order of conviction by the Magistrate is set 
aside by the Sessions Judge on appeal, the High Court hearing an appeal therefrom is com- 
petent to pass any sentence which the Magistrate is empowered to pass. 

The expression ‘‘authorised by law” used in s. 81 (2) of the Code means sanctioned by law, 
while the expression “according to law” in s. 428 (T) (a) means ip conformity with law. 

Where however the appeal is from an order of acquittal the matter is at large. There is 
no sentence binding on a person who was once an accused. He comes before the Court 
with the presumpcion of innocence. If the Court finds that the acquittal was not justified 
and that he was guilty of the offence, it is for the appeal Court to order punishment to fit the 
crime. If the appeal is from an order of acquittal with no prior order of sentence, the 
punisbment must be commensurate with the gravity of the offence. But if the order 
of acquittal is preceded by an order of conviction, the Court hearing the appeal from acqui- 
ttal should not impose a sentence greater than what the Court of first instance could have 
imposed. 

Ramasami Chetty*, Muthiah Chetti v. Emperor®, Sitaram v. Emperor’, Maung E Maung 
v. The King’, Emperor v. Muhammad Yakub AK‘, Lakshminarayana v. Appa Rao‘, 
Emperor v. Abasalli?, Public Prosecutor v. Annamalat*, In re Tirumal Raju’, and Jagat 
Bahadur v. M. P. State?®, referred to. ' 

Where the accused is given notice of appeal under s, 428 (T) (a) of the Code and actually 
takes part in the hearing before the High Court, it would be superfluous to give him notice 
to show cause why a sentence within the competence of the trial Magistrate should rot be 
passed. The absence of such a show cause notice does not violate any known principle of 
natural justice, 


*Decided, September 8,1969. Criminal Appeal 5 (1928) LL.R. 45 All. 694, 

No. 79 of 19869. 6 T1059] ATR. A. P. 580, 
1 (1902)2 Weir 487, i 7 985] A.I.R. Nag. 189. 
2 aot LL.R. 29 Mad. 190. 8 955} A.LR. Mad. 608. 
8 (1911)7 N.L.R. 109,11 Indian Cases 788. 9 947] A-IL.R. Mad. 368 
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R. V. Pillai and Subodh Markandeya, for the appellants. 
H. R. Khanna and B. D. Sharma for 8. P. Nayar, for the respondent. 


MitrEer J. The six appellants in this appeal were charge-sheeted for having com- 
mitted offences Sanihable under ss. 147, 447 and 825 read with s. 149 of the 
Indian Penal Code in the Court of the Judicial Magistrate, First Class, Deglur, 
District Nanded. Considering the evidence on record the Magistrate held that 
the accused were members of an unlawful assembly on September 27, 1965 at 
the village school Chctwadi with the common object of causing injuries to the 
complainant. He also found that the accused had committed house trespass into 
the compound of the school and actually caused grievous hurt to the complsinant, 
a school teacher, in pursuance of the common object of their unlawful assembly. 
He convicted the accused for offences under ss. 147, 447 and 825 read with 
s. 149, Indian Penal Code and sentenced each of them to suffer rigorous imprison- 
ment for 15 days and to pay a fine of Rs. 50 and in default of payment of fine to 
suffer further rigorous imprisonment for 15 days on the first count under s. 447 
read with s. 149, Indian Penal Code and sentenced each of them to suffer rigorous 
imprisonment for six months and to a fine of Rs. 200 or in default of payment of 
fine to suffer further rigorous imprisonment for one month on the second count 
under s. 825 read with s. 149, Indian Penal Code. He did not pass any fresh 
sentence on the third count under s. 147, Indian Pensl Code. Hedirected that the 
substantive sentences of imprisonment passed against accused on both counts 
should run concurrently. He also directed that in case the amount of fine was 
recovered, Rs. 200 should be paid to the complainant Murlidhar as compensation 
for the injury sustained by him under s. 545 (1) (b) of the Code of Criminal Pro- 
cedure. The accused went. up in appeal which was heard by the Additional 
Sessions Judge at Nanded. The Sessions Judge allowed the appeal and set 
aside the orders of conviction and directed the accused to be set at liberty. , The 
order for payment of fine also was set aside. The State went up in appeal against 
the order of acquittal to the High Court. The appeal was allowed by the High 
Court and the order of acquittal was set aside. e High Court convicted all 
the six accused under ss. 147, and 447 and 825 read with s.149, Indian Penal Code 
and taking the view that the assault on the village teacher was wanton and un- 

rovoked proceeded to deal with the culprits more firmly than the trying 
Magistrate, It passed sentence on accused, No. 2 holding him to be responsible for 
the blow which caused the fracture of the left ulna of the complainant, to one 
year’s rigorous imprisonment and a fine of Rs. 800 and two months’ further rigorous 
imprisonment in default under s. 825 read with s. 149 of the Indian Penal Code. 
It also held that the remaining accused had played a comparatively minor part 
and injuries inflicted by them were simple. The sentence passed on each of 
them was six months’ rigorous imprisonment and a fine of Rs. 100 and one month's 
further imprisonment in default under s. 825 read with s. 149, Indian Penal Code. 
A further sentence of three months’ imprisonment was passed on all the accused 
for the offence under s. 447 read with s. 149. No separate sentence was passed 
under s, 147. This Court granted special leave to appeal to the accused “limited 
to the question of legality of sentence passed by the High Court.” 


Counsel on behalf of the appellants put forward his argument in a two-fold 
manner. . His first contention was that it was not open to the High Court exer- 
cising appellate jurisdiction under s. 428 (Z) (a) of the Code of Criminal Procedure 
to enhance the sentence passed by the trial Magistrate. The second branch of 
his argument was that even if the High Court was competent to do so, the appel- 
lants should have been asked to show cause why the sentence imposed on them 
by the Magistrate should not be enhanced and in the absence of such an oppor- 
tunity, no enhancement of sentence was competent. As the trial was by a Ma- 
gistrate of the First Class the maximum sentence which could have been imposed 
on the accused was under s. 82 of the Code limited to a term of imprisonment not 
exceeding two years and a fine not exceeding Rs. 2,000. Under the Indian Penal 
Code the limit of punishment for an offence under s. 447 is imprisonment for a 
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term which may extend to three months or with fine which may extend to Rs. 500 
or with both, but an offence under s. 825 can be punished with imprisonment of 
either description for a term which may extend to seven years besides a fine. 


Under s. 417 (Z) of the Criminal Procedure Code an appeal against acquittal 
lies only to a High Court. Under s. 418 an appeal lies on a matter of fact as well 
as on a matter of law except in cases where the trial is by a jury. Sections 419 
and 420 deal with the procedure for lodging an appeal and s. 421 gives the ap- 
pellate Court the power to dismiss the appeal summarily on receiving the petition 
of appee] if it considers that there is no sufficient ground for interfering with the 
impugned order. Under s. 422 it is obligatory on the appellate Court if it does 
not dismiss the appeal summarily to cause notice to be given to the appellant or 
to his pleader of the time and place at which the appeal will be heard and alike 
notice to be given to the accused. 


The powers of the appellate Court in disposing of the appeal are contained in 
8. 428 of the Code. The Court after giving the notice of appeal under s, 422 has 
to send for the record of the case and after perusing such record and hearing the 
appellant or his pleader if he appears and the Public Prosecutor if he appears 
and in case of appeal under s, 417 the accused if he appears, it may dismiss the 
appeal in case it is satisfied that there is no sufficient ground for interfering. 
Where the appeal is from an order of acquittal it may under s. 428 (1) (a) reverse 
such order and direct that further enquiry be made or that the accused be re-tried 
or committed for trial as the case may be and find him guilty and pass a sentence 
on him according to law. No limits are here set to the sentence which may be 
passed by the appellate Court except that it must be “according to law’. This 
power may be contrasted with the power under cl. (b) of s. 423 (1) dealing with 
appeals from a conviction. For such appeals the Legislature specified the powers 
of the appellate Court with a good deal of precision. nder sub-el. (b) a 
Court can— 


‘1) reverse the finding and sentence and acquit or discharge the acoused or order him to 
be tried by a court of competent jurisdiction subordinate to such appellate court or committed 
for trial, or 

(2) alter the finding, maintaining the sentence, or with or without altering the finding 
reduce the sentence, or 

(8) with or without such reduction and with or without altering the finding, alter the 
neture of the sentence but subject to the provisions of s. 106 sub-s. (8), not so as to enhance 
the sentence,” 


It would appear from the above that wide though the powers of the appellate 
Court be in dealing with an appeal from a conviction, it has no jurisdiction to 
enhance the sentence even if it alters the finding, or without altering the finding 
takes the view that greater punishment than what was meted is called for. 

Sub-clause (1) (b) however is not the last word for el. (14) introduced in the 
seotion in the year 1965 expressly provides that a High Court exercising jurisdiction 
under cl. (1) (b) may enhance the sentence notwithstanding anything inconsistent 
therewith contained in the said clause provided the accused has had an opportunity 
of showing cause against such enhancement. l 

Section 428, cl. (1) (b) is based on the principle that where it is the convicted 
person who complains against the punishment given to him, he should not be put 
in peril of a greater punishment if the State takes no exception to the order impugn- 
ed by the convicted person. The insertion of cl. (14) makes it clear that although 
the powers of Court subordinate to the High Court are limited under cl. (1) (0) 
the High Court may in a proper case enhance the sentence after giving an 
opportunity to the accused to show cause against the proposal. 

Apart from the powers under Chapter XX XI of the Code (containing ss. 404 to 
481) which principally deal with appeals, the High Court has powers inter alia of 
revision under Chapter XXXII of theCode. Unders. 485 not only the High Court 
but even Courts subordinate to it may call for and examine the record ofany proceed- 
ing before any inferior criminal Court for the purpose of satisfying itself as “to the 


1969.] SHANKAR KERBA V, THE STATE (8.C.)—Mitter J. 69 


correctness, legality or propriety of any finding, sentence or order recorded or passed. 
and as to the regularity of any proceeding of such inferior court”. Section 489 
deals exclusively with the High Court’s powers of revision. Underthis section the 
High Court is empowered in the case of any proceeding the record of which has 
been called for by itself or which has been reported for orders or which otherwise 
comes to its knowledge, to exercise the powers conferred on a Court of appeal by 
$8. 428, 426, 427 and 428 or on a Court by s. 888 (power to direct tender of pardon) 
and may enhance the sentence but sub-s. (2) of the section lays down that such 
an order is not tc be made to the prejudice of the accused unless he has an oppor- 
tunity of being heard either personally or by a pleader in his own defence. T- 
ther when an accused is called upon to show cause why his sentence should not 
be enhanced he has a right to challenge his conviction under sub-s. (6). 


Referring to the above provisions of the Code counsel for the appellants argued 
that in all cases where it was considered necessary the Legislature was careful 
to provide that the accused should never be subjected to a greater punishment 
by a superior Court unless be was asked to show cause against the proposed en- 
hancement. As there was no such provision in s. 428 (1) (a) the Legislature must 
be taken to have contemplated that in any case of an appeal against acquittal 
the accused should not be subjected to a punishment greater than what had been 
meted out to him by the punishing Court. It was also argued that the words 
in s. 428 (1) (a) empowered the appellate Court (the High Court in this case) to 
pass sentence on the accused according to law which is in contrast to the words 
used in s. 81 (7) of the Code under which a High Court may pass “any sentence 
authorised by law”. It was argued that s. 428 (7) (a) thus cuts down the power 
which the High Court might otherwise have had under s. 81 (1). 

In our view the difference in the wording of s. 81 (1) and s. 428 (1) (a)isa matter 
of no moment. The expression ‘‘authorised by law’? means sanctioned by law 
while “according to law” means in conformity with Jaw. The question remains 
as to what would be a sentence according to law when a High Court sets aside an 
order of acquittal when the same is preceded by s sentence of an inferior Court. 
Is the High Court empowered to award any sentence which the law allows 
under the relevant section of the Indian Penal Code, or is its jurisdiction limited 
to such a sentence as was within the competence of the Court punishing the 
offenders or again, is it to restore the sentence originally passed ? 

Let us look at the question apart from the authorities. An appeal is a crea- 
ture of a statute and the powers and jurisdiction of the appellate Court must be 
circumscribed by the words of the statute. At the same time a Court of appeal 
is a “court of error” and its normal function is to correct the decision appealed 
from and its jurisdiction should be co-extensive with that of the trial Cowt. It 
cannot and ought not to do something which the trial Court was not competent 
- todo. There does not seem to be any fetter to its power to do what the trial Court 

could do. In this case the trial Magistrate was competent to pass a sentence of 
imprisonment up to two-.years and the High Court’s suriedietion hearing an 
appeal would therefore be limited to a sentence up to that period and no more. 

A special provision for asking the accused to show cause when the appeal is 
from an order of conviction or when the High Court exercises its revisional juris- 
diction, is not in derogation of the above rule. As already indicated, when the 
accused, prefers an appeal and the State is satisfied with the punishment meted 
out it is only logical to hold that the appellant should not stand in peril of some 
thing to his further detriment unless heis put on notice that the power of enhance- 
ment may be exercised. The same applies to the High Court’s power of revision 
under s. 489. The Legislature felt that when the High Court is exercising powers 
in this regard, it should be given all the powers cf a Court of appeal including the 
power to enhance the sentence. Sub-section (2) of s. 489 is only meant to give 
an opportunity to the accused so that he be not condemned unheard and sub-s. 
(6) is only an amplification ofthat principle and gives him a rigbt to challenge his 
conviction if he is put in peril of enhancement of sentence. 

Where however the appeal is from an order of acquittal the matter is at large. 
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There is no sentence which is binding on a person who was once an accused. He 
comes before the Court with the presumption of innocence. If the Court finds 
that the acquittal was not justified and that he was guilty of the offence with 
which he was charged, it is for the appeal Court to order punishment to fit the 
crime. If the oppeal is from an order of acquittal with no prior order 
of sentence, the punishment must be commensurate with the gravity of 
the offence. But if the order of scquittal is preceded by an order of con- 
viction the Court hearing the appeal from acquittal, should not impose a sentence 
greater than what the Court of first instance could have imposed inasmuch as if 
the trial Court had given him the maximum sentence which it was competent to 
give and no appeal was preferred by the accused, the State could not have app- 
roached the High Court under any provision of the Code for enhancement of the 
sentence. The interposition of the order of an intermediate Court of appeal and 
acquittal of the accused by it should not put the accused in a predicament worse 
than that before the trial Court. 

We may now proceed to examine the earlier authorities. In Ramasami 
Chetty: the action ofthe appellate Magistrate enhancing a fine of Rs. 50 to Rs. 65 
was held to be illegal by the Madras High Court. In Muthiah Cheiti v. Emperor? 
it was said that an appellate Court has not an unlimited power but was only 
empowered to do which the lower Court could and should have done. In Sita- 
ram v. Emperor? which went up tothe Nagpur Judicial Commissioner’s Court 
by way of revision, the appellants had been convicted under s. 324, Indian 
Penal Code and sentenced to rigorous imprisonment for a term of four 
months each by a Magistrate of the Second Class. On appeal the District Ma- 
gistrate maintained the convictions but altered the sentences on each of the 
accused to one of fine only; and in default rigorous imprisonment was ordered for 
four months. Before the Judicial Commissioner it was contended that the sen- 
tence of fine imposed on the applicants was illegal so far as it exceeded the maxi- 
mum fine which could have been inflicted by the Magistrate by whom they were 
tried. The Court held that when the District Magistrate decided that the casewas 
one punishable with fine only he should have inflicted a fine whick was ‘within the 
jurisdiction of the trying Magistrate. The learned Judge relied on the decisions 
in Mahmudi Sheikh v. Aji Sheikh‘, Muthiah Chetti v. Emperor (supra), 
Paramasiva Pillai v. Emperor® and observed that alike in civil and in cri- 
minal cases the power of the appellate Court was measured by the power of the 
Court from whose judgment or order the appeal before it had been made. 

The decisions in Maung E Maung v. The King*, Emperor v. Muhammad 
Yakub Alt’, Lakshminarayana v. Appa Rao® and Emperor v. Abasalli® are on 
the same lines. A different note was however struck in Public Prosecutor 
y. Annamalai!®*, This was a case of an appeal preferred by the State against the 

uittal of two accused by a Magistrate. The High Court finding the accused . 
uty took the view that “passing sentence according to law”? meant passing any 
sentence that could be given for the offence. According to the learned single Judge 
the powers of an appellate Court in hearing an appeal against acquittal were not 
‘in any way restricted or limited to the powers of the trial Court. He said (p.610): 
“Though there is no such limitation or restriction, still there is one circumstance which alto- 
gether cannot be ignored and which must indeed be considered before imposing the sentence 
and that is, what is it thet the accused would have got if he was convicted by the Magistrate. He 
would not have got more than six months, the maximum the Second Class Magistrate who tied 
him can give. ` 
The fact that he has been acquitted should not place him in a more disadvantageous 
position than if he were convicted, The sentence should not therefore be more severe than 
what he would have got in a case of conviction.” 


1 (1902) 2 Weir 487. 6 [1940] A.LR. Rang. 118. 
2 (1905) LL.R.29 Mad. 190. 7 (1928) LL.R. 45 All. 594. 
3 Ort) 7 N.L.R. 109, 11 Indian Cases 8 [1950] ALR. AP. 530. 

788. 9 [1935] A.LR. Nag. 189. 
4 (1804) LL.R. 21 Cal. 622. 10 ri A.LR. Mad. 608. 
5 (1906) LL.R. 80 Mad. 48. 
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Accordingly the accused were sentenced to six months’ rigorous imprison- 
ment. In an earlier decision of the same High Court in In re Tirumal Raju 
another learned single Judge though disposed to accept the contention that the 
appellate Magistrate had no jurisdiction to enhance the fine beyond the powers 
of the trial Magistrate, maintained the order sought to be revised by exercising 
power under s. 489 (3) of the Code. Running through the web of the above deci- 
sions the principle almost universally accepted is that in exercise of its appellate 
powers the High Court should not award a sentence which is beyond the jurisdiction 
of the trial Court and in our opinion this is the principle which should be adopted. 

Our attention was however drawn to certain observations in Jagat Bahadur 
v. M. P. State™ where a good many of the above authorities were taken 
note of by this Court. Referring inter alia to the cases of Emperor v. Abasalls, 
Mehi Singh v. Mangal Khandu,!3 Emperor v. Muhammad Yakub Als (supra), 
Maung E Maung v. The King (supra) and In re Tirwmal Raju (supra) it was 
said that these cases laid down the correct law. The Court also added (p. 827): 

t“... both on principle and authority it is clear that the power of the appellate court to pass 
a sentence must be measured by the power of the court from whose judgment an appeal has 
been brought before it.” : 

The question is, can this observation be pressed into service by the appellants 
on the ground that as the Sessions Judge hearing the appeal from the order of the 
Magistrate could not have enhanced the sentence, it was not open to the High 
Court to do so when hearing an appeal from the order of acquittal by the Sessi- 
ons Judge. In other words, could the High Court have done what the Sessions 
Judge was not empowered to do ? In our opinion, the answer must be in the affir- 
mative. When the order of the Magistrate was set aside by the Sessions Judge 
the matter became one at large and tke High Court hearing an appeal therefrom 
was empowered under s. 428 (1) (a) to pass a sentence according to law. It could 
therefore pass any sentence which the Magistrate trying the case was empowered 
to pass and the High Court in tis case did not exceed that limit, A strange 

t would follow if we were to accept the contention. If the accused had been 
acquitted by the Magistrate and the State had filed an appeal against the order 
of acquittal, the High Court would no doubt have power to impose any sentence, 
which the Magistrate would have been entitled to impose. But if the accused 
is acquitted on appeal by the Sessions Judge, the power of the High Court 
would be limited. Surely the Code does not contemplate this difference in the 
appeals under s. 417, Criminal Procedure Code. 

Further the Sessions Judge would have been entitled to recommend enhan- 
cement of sentence to the High Court if he had maintained the conviction. And 
the High Court could suo motu have issued notice for enhancement. If we were 
to accept the contention, finality is attached to the sentence given by the Magis- 
trate. We do not think this is the scheme of the Code. On the other hand, the 
scheme of the Code seems to be to confer final authority on the High Court. The 
first contention therefore fails and we hold that in disposing of an eppeal from an 
order of acquittal the High Court is competent to pass a sentence which the trial 
Court was empowered to pass. 

The second branch of the argument is without any merit. Where the accused 
is given notice of appeal and. actually takes part in the hearing before the 
High Court, it would be superfluous to give bim notice to show cause wł y a sen- 
tence within the competence of the trial Magistrate should not be passed. The 
accused knows or ought to know that the High Court was bound to form its own 
conclusions on the material before it and award a sentence which the merits of 
the case demanded within the limit of the trial Court’s jurisdiction. The absence 
of a show cause notice does not violate any known principle of natural justice. 

On the facts of the case, we are of the view that the sentence imposed by the 
High Court should be reduced to that originally imposed by the trial Magistrate. 
The appeal is.allowed in part to this extent. Appeal Allowed an part. 


11 [1947] ALR. Mad. 868. 18 (1911) LL.R. 89 Cal. 157. 
12 [1966] 2 S.C.R. 822. 
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Present: Mr. Justice J. A. Shelat, Mr. Justice C. A. Vaidtalingam and Mr. Justice I. D. Dua. 
OSMAN FAKIR MAHOMED DIVECHA v. ALI AKBAR JAVED SADAKYA.* 


Bombay Rents, Hotel and Lodging House Rates Control Act (Bom. LVII of 1947), Secs. 6 (1), 
5 (8), 18 (1)—Land’ leased for construction thereon of buildings of every description how- 
soever—Whether s. 18 (1) applicable to such lease. 

Section 6 (7) of the Bombay Rents, Hotel and Lodging House Rates Control Act, 1947, 
means that in order that Part II of the Act may apply the premises in question must be let 
out for the purpose of residence, education, business, trade or storage and then only the 
leased premises would be subject to and governed by the provisions of Part II. The appli- 
cation of that part does not depend upon what a lessee may do or may not do. It is the 
purpose of the lease and not any future choice of a lessee which determines the application 
of Part IT. 

Where a clause in the lease in respect of open land, in clear terms provided that the les- 
sees were to be at liberty at all times and from time to time to construct and erect upon 
any part of the demised land buildings of every description howsoever, it was held that 
the land thus demised, though premises within the meaning of s. 5 (8) of the Bombay 
Rents, Hotel and Lodging House Rates Control Act, was not premises ‘‘let for residence, 
education, business, trade or storage” within the meaning of 8.8 (J) of the Act and therefore 
the provisions of s. 18 (1) of the Act were not attracted by the lease, 

Mrs. Dossibai N. B. Jeejeebhoy v. Khemchand GorumaP, referred to. 


H. R. Gokhale, with Janendra Lal and B. R. Agarwala, of Gagrat and Co., 
for the appellant. 

S. T. Desat, with A. G. Parikh and P: C. Bhartari, for J.B. Dadachanji and 
Co., for the respondents. 


SHELAT J. In or about 1951, certain portions of plots Nos. 254 and 255, si- 
tuate at Bandra in Greater Bombay, were let out to the appellant by their owner, 
Louis Fernandes. The oy sen thereafter constructed on those portions cer- 
tain structures wherein he has since been residing and carrying on business. By 
an Indenture of Lease dated December 5, 1958 the said Louis Fernandes demi- 
sed the whole of the said plots in favour of the respondents for a period of 99 
years commencing from December 1, 1956 on a monthly rent of Rs. 401 and on 
the terms and conditions contained in the said Indenture. Clause 2 (c) of the said 
Indenture provided that the lessees thereby covenanted with the lessor ‘not 
to assign, mortgage or charge the demised premises or the building or buildings 
or any structures to be hereafter erected without first obtaining the consent of 
the lessor and such consent shall not be refused by the lessor if it is bona fide.” 
The said sub-clause, however, permitted the lessee to take construction loans 
from prospective tenants of a building he may erect on the said demised land 
and to execute in favour of, such tenant or tenants agreement or 
agreements in form prescribed by the Rent Control Act. No such form, we were 
informed, has been provided by the Act. Clause 4 provided that on or before 
the execution of the said Indenture the lessee should advance to the lessor a sum 
of Rs. 10,000 “for the observance and performance of the covenants and stipu- 
lations on the part of the lessees hereinbefore contained and which amount shall 
be a charge on the said Jand and premises hereunder mentioned and the lessor 
shall allow the lessees to deduct every month a sum of Rs. 100 (Rupees one hun- 
dred) out of the rent payable by the lessees to the lessor and credit the same to- 
wards the liquidation of this deposit amount till the whole of this deposit amount 
is fully paid of”. Clause 8 empowered the lessees ‘‘ at all times and from timeto 
time hereafter to construct and erect upon any part of the land hereby demised 
buildings of every description howsoever but subject to the rules and regulations 
of the Municipality-and Government...” 

The respondents thereafter filed two suits in the Small Causes Court at 
Bombay for eviction of the appellant and for possession of the said portions of 


“Decided, August 28, 1969. Civil Appeal 1 [1962] 8 S.C.R. 928, s.c. 64 Bom. 
No. 1649 of 1967. L.R. 256. 
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the said two plots relying ons. 18 of the Bombay Rents, Hotel] and Lodging 
House Rates -Control Act, 57 of 1947 (hereinafter referred to as the Act) whic 

entitles a landlord to recover possession of the premises let out to a tenant where 
the premises are land and suck land is reasonably and bona fide required by the 
landlord for the erection of a new building. The appellant resisted the suits 
inter alia on the ground (which is the only ground which now survives in this 
appeal) that part of the consideration payable under the said lease wes prot ibited 
under s. 18 of the Act, that the lease was, therefore, illegal and void and could 
not be the basis for the respondents’ right to recover possession under s. 18 (1). 


The trial Court, as also the Appellate Bench of the Smal] Causes Court, ne- 
gatived this contention on three grounds: (1)thatthe said lease did not fall within 
the scope of Part II of the Act which contains s. 18, (2) that assuming that it did, 
the advance payment of Rs. 10,000 did not fall within tke mischief of s. 18 (1), 
and (8) that even assuming that the lease fell within Part II of the Act and further 
assuming that the said Rs. 10,000 were within the mischief of s. 18 (1), the 
provisions of s. 18 (1) affected the lessor but did not make the lease invalid. 
Agerieved by this decision the appellant went to the High Court by way of a 
writ petition under art. 227 of the Constitution. The High Court dismissed the 
writ petition agreeing with the Appellate’ Bench on the first and the second 
grounds, but leaving the third ground undetermined as in its opinion it was 
unnecessary to decide it in the view it took on the first and second grounds. 
Hence this appeal by special leave. 


Mr. Gokhale raised the very same contention which the appellant raised un- 
successfully in the Small Causes Court and the High Court. The question, 
therefore, for determination is, whether the said lease falls within the scope of 
Part I of the Act, for, if it does not, obviously it would not attract the provisions 
of s. 18 (1) which is contained in that Part. 


The leased premises being land, admittedly not used for agricultural purpose 
and being situated in the Bombay Suburban District, are clearly premises under 
s. 5 (8) of the Act. But so far as Part II is concerned, s. 6 (1) provides that this 
Part shall apply only to premises “‘let for residence, education, business, trade 
or storage’. As the lease was not for any of the purposes set out ins.6 (1), 
Part I of the Act, and therefore, s. 18 (1) would obviously have no operation. 


In Mrs. Dossibai N. B. Jeejeebhoy v. Khemchand Gorumal'! the appellant 
had taken on lease, as in tle present case, an open land and the question was 
whether, when such land is being leased not to be used for the purpose of residence 
in its condition of open land but to be used for the purpose of residence after 
putting up structures thereon, the letting of land can be said to be letting for 
residence. The leases there mentioned that the lessee will construct buildings 
suitable for residential, business, industriel or office purpose. It was held that 
the leases fell under s. 6 (1), and therefore, were within the ambit of Part 
II of the Act, and consequently, the Small Causes Court at Bombay, as the Rent 
Court under the Act, and not the ordinary civil Court, had jurisdiction to try a 
suit for possession. Thus, the question whether Part II of the Act applies to 
particular premises or not depends on the purpose for which such premises are 
leased. 

In the present case no difficulty arises, for, cl. 8 of the lease in clear terms pro- 
vides that the lessees were.to be at liberty at all times and from time to time to 
construct and erect upon any part of the demised land buildings of every 
description howsoever. Though the lease was in respect of open land except to 
the extent thereof on which the appellant had built structures, the purpose for 
which it was demised clearly was for constructing buildings of any description 
howscever and not for constructing buildings for residence, education, business, 
trade or storage. The land thus demised, though premises within the meaning 
of s. 5(8), was not premises “let for residence, education, business, trade or storage” 
within the meaning of s. 6(1), and therefore, s. 18 (1)wceuld not apply as was the 


1 [1962] 8 S.C.R. 928, s.c. 64 Bom. L.R. 256. 
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case in Mrs. Dossibat N. B. Jeejeebhoy v. Khemchand Gorumal (supra) where the 
open land was let out for the purpose of putting up structures for residence. 


Mr. Gokhale’s contention, however, was that s. 6 (1) would apply because 
the expression “‘buildings of every description howsoever” would include buil- 
dings for residence, and therefore, tle lessees were at liberty under cl. 8 of the 
lease to construct residential buildings also. That may be so, but then the le- 
ssees may choose not to put up any structure fcr any of the Pal ay set out in 
s. 6 (J) in which case if Mr. Gokhale were to be right Part II would still apply. 
That cannot possibly be the meaning of s. 6 (I). Properly construed, s. 6 (1) 
must mean that in order that Part II may apply the premises in question must 
be let out for the purposes of residence etc. and then only the leased premises 
would be subject to and governed by the provisions of Part II. The application 
of that Part cannot have been intended to depend upon what a lessee may do or 
may not do. It is the purpose of the lease and not any future choice of a lessee 
which determines the application of Part II. That is the clear and obvious mean- 
ing of the words “let for” in s. 6 (1). 


The next argument of Mr. Gokhale was that even though cl. 8 uses the expre- 
ssion “building of every description howsoever”, the real purpose for which the 
lease was taken by the lessees was to construct structures for residence. In 
support of his argument he relied on cl. 2 (c) of the lease which permits the le- 
ssees to take construction loans from prospective tenants of the buildings to 
be erected by the lessees and urged that since under s. 18 (3) the only construc- 
tion loans permitted are for financing the construction of residential buildings, 
the purpose of the lease must necessarily be for erecting residential building 
or buildings only. This argument also cannot be upheld, firstly, because the 
operation of cl. 2 (c) relied on by Mr. Gokhale does not deal with nor is con- 
cerned with the purpose for which the land was leased, and secondly, because the 
question of taking construction loans can arise only if the lessees were to decide 
to put up building or buildings for residential purposes and not otherwise, as 
8. 18 (3) of the Act permits advances from tenants for constructing such buildings 
only. Clause 2 (c) in the Lease was put in the Indenture to provide for such a 
contingency and as an exception to the covenant against the lessees mortgaging, 
charging or assigning the demised land and/or the buildings which may be erec- 
ted thereon, and not for laying down the purpose for which the land was demised. 
It is, therefore, neither right nor proper to construe the purpose of a lease by 
depending upon such an exception toa covenant restricting the lessees from 
mortgaging, charging or assigning the land or the buildings which might be put 
up thereon. There is, therefore, no reason to hold that because s. 18 (3) permits 
construction loans in respect of residential buildings only, it must follow that 
the purpose of the lease must be held to be one for erecting residential buildings. 


In the view that we take that the leased premises are not premises contem- 
plated by s. 6 (1), and therefore, Part II of the Act cannot apply, the second 
question decided by the High Court, : namely, that the advance amount of 
Rs. 10,000 was not a payment falling under s. 18 (1) would not arise. For that 
reason, the third question also which was in the further alternative need not be 
gone into. 

In the result, the appeal is dismissed with costs. The appellant will not be 
dispossessed of the premises in appeal till November 28, 1969 when he shall hand- 
over to the respondent quiet and vacant possession. 


Appeal dismissed. 
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Present : Mr. Justice J. C. Shah, Mr. Justice G. E. Mitter, Mr. Justice K. S. Hegde 
and Mr. Justice A. N. Grover. 


THE STATE OF MAHARASHTRA v. HIMMATBHAI NARBHERAM RAO.* 


Bombay Municipal Corporation Act (IIT of 1888), Secs. 372 (g), 385—Constitution of India. 
Aris, 19, 81—Validity of ss. 372 (g) & 885. 


Sections 872 (g) and 885 of the Bombay Municipal Corporation Act, 1888, aro not invalid: 

A law declaring extinction of the right of the owner in moveable property not with a view 
to use it fora public purpose but to destroy it for abating nuisance and preventing 
danger to public health and vesting it in the Corporation entrusted with power to take steps 
to maintain public health is not a law for acquisition of property for a public purpose. In 
any event the law is not, because of the exemption contained in al. (5) (b) (ii) of art. 81 of the 
Constitution, invalid even if it does not provide for payment of compensation for the depri- 
vation of the right to property. 

A law designed to abate a grave nuisance and for protection of public health is prima 
facie one enacted for the protection of the interests of the general public. But that alone 
is not sufficient : the restriction imposed by law must be reasonable, i.e., the restriction 
must not be arbitrary or excessive, and must not place upon the right of the citizen a limita- 
tion which is not calculated to ensure protection of the interests of the general public. 

Reasonableness of restriction imposed by a law has to be adjudged in the light of the 
nature of the right, danger or injury which may be inherent in the unbridled exercise of the 
right and the necessity of protection against danger which may result to the public by the 
exercise of the right. In each the test is whether the restriction is commensurate with the 
need of protection of the interest of the public against the exercise of the right. 

Reasonableness of the restriction imposed upon the right to acquire, hold and dispose of 
property must be evaluated in the light of the nature of the commodity and its capacity 
to be detrimental to the public weal. The power of the State to impose reasonable restric- 
tions may extend to prohibiting acquisition, holding or disposal of a commodity if the 
commodity is likely to involve grave injury to the health or welfare of the people. 

Under the Constitution of India a proper balance is intended to be maintained between 
the exercise of the right conferred by art. 19 (7) (f) and (g) and the interests of a citizen in the 
exercise of his right to acquire, hold or dispose of his property or to carry on occupation, 
trade or business, In striking that balance the danger which may be inherent in permitting 
unfettered exercise of right in a commodity must of necessity infiuence the determination 

of the restrictions which may be placed upon the right of the citizen to the commodity. 

Where possession of moveable property is under the authority of law taken with a view 
to destroy it in the interest of the general public Le. for prevention of grave danger to life 
or property, the guarantee of art. 81 (2) of the Constitution is not attracted. 

Clason v. Indiana’, State of Madras v. V. G. Row, Chintaman Rao v. The State of 
Madhaya Pradesh”, Kavalappara Kottarathil Kochuni v., State of Madras‘, Sitabati Debi 
v. West Bengal’ and Dy. Commr., Kamrup v. Durganath*, referred to. 


Tue facts are stated in the judgment. 


C. K. pte Attorney-General for India, and N. S. Bindra, with R. Gopala- 
krishnan and S. P. Nayar, for the appellant (In C. A. No. 1654 of 1966). 

Niren De, Solicittor-General of India, with G. L. Sanghi, and J. B. Dadachanji, 
of J. B. Dadachanji and Co., for the appellants (In C. As. Nos. 1019 and 1020 of 
1967) and respondents Nos. 3 and 4 (In C. A. No. 1654 of 1966). 

B. Sen with I. N. Shroff, for respondents Nos. 1 and 2 (In C. A. No. 1654 of 
1966). 

K. K. Singhvi with S. C. Agarwala, R. K. Garg and D. P. Singh, of Ramamurthi 
and Co., and A. K. Gupta, for the respondents (In C. A. No. 1020 of 1967). 


Suan J. The High Court of Bombay has declared s. 872 (g) and a part of 
s. 885 of the Bombay Municipal Corporation Act III of 1888 as amended bv Act XIV 


“Decided, October I5, 1968. Civil Appeal 8 [1980] S.C.R. 759. 
No. 1654 of 1966. soo 8 S.C.R. 887. 
1 (1989) 88 L. Ed. 858. 1967] 3 S.C.R. 949. 
2 [1052] 8.C.R. 697. [1968] A.LR. S.C. 894. 
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of 1961 ultra vires because in their view these provisions infringe the guarantee of 
arts. 19 (1) (f) and (g) of the Constitution. The State of Maharashtra and the 
Municipal Corporation of Greater Bombay have appealed to this Court. 


Respondent No. 1 in Appeal No. 1654 of 1966 is a society registered under the 
Societies Registration Act, 1860, and carries on, within the limits of Greater 
Bombay, the business of skinning carcasses of dead animals and utilising the 
products for industrial uses. Respondent No. 2 is an owner of a stable of milch- 
cattle at Andheri within the limits of Greater Bombay. By Act XIV of 1961 the 
Legislature of the State of Maharashtra amended, amongst others, ss. 867, 872 
and 885 of Act JIT of 1888 enacting that an owner ofthe carcass of a dead animal 
shall deposit it at the place appointed in that behalf by the Corporation, and 
entrusted the Corporation with power to arrange for disposal of the carcasses. 
On October 1961 the Assistant Head Supervisor of the Municipal Corporation called 
upon respondent No. 1 to stop removing carcasses from the “K” Ward of the 
Corporation. On November 27, 1961, the Corporation published a notification 
inviting the attention of the public concerned to the provisions of s. 885 and 
other provisions of the Act and warned the persons concerned that violation of the 
provisions was liable to be punished. On January 10, 1962, the Corporation 
resolved to grant a contract authorising removal and disposal of carcasses under 
s. 885 of the Act in respect of Wards, H, K, L, M, E, P, B & T to the Harijan 
Workmens’ Co-operative Labour Society Ltd., and declared that no other person 
or agency was authorised to remove and dispose of carcasses under the provisions 
of s. 885 of the Act. 


Respondents Nos. 1 and 2 to this appeal moved a petition in the High Court of 
Bombay for an order cancelling or setting aside the notice dated October 14, 1961, 
and the notification dated November 27,1961; for an order restraining the 
Corporation from demanding fee for removal of such carcasses, from taking any 
steps or proceedings against the respondents for enforcement of the provisions 
of ss. 866, 867 (c), 872 (g) and 885 of the Act and from claiming ownership in 
the carcasses of the dead animals of private owners. The State of Maharashtra 
was later impleaded as a party-respondent to the petition. 


Kantawalla J. dismissed the petition. He held that ss. 866, 867 (c) and 885 
of the Act were “enacted for the promotion of public health and for the prevention 
of danger to life of the community and in the larger interest of the public,” and 
that the restrictions upon the rights of the owners of cattle and persons carrying 
on business in carcasses were, because of the special protection granted by art. 
81 (4) (b) (ii) not inconsistent with or repugnant to the fundamental rights 
guaranteed under art. 81 (2) of the Constitution, and since the impugned 
provisions were protected, respondent No. 2 could not claim that his fundamental 
right guaranteed by art. 19 (1) (f) of the Constitution was infringed. The learned 
Judge also held that the restrictions imposed by the impugned provisions were 
reasonable and in the interest of the general public and were on that account not 
within the protection of art. 19 (Z) (g) of the Constitution. 


In appeal under the Letters Patent, the High Court modified the order passed 
by Kantawalla J., and declared s. 872 (g) and a part of s. 885 of the Act invalid. 
The High Court did not pass any order consequential on the declaration. Against 
that order the State of Maharashtra has preferred this appeal with certificate 
granted by the High Court. 


Section 8 (z) defines ‘nuisance’: it includes any act, omission, place or thing 
which causes or is likely to cause injury, danger, annoyance or offence to the sense 
of sight, smelling or hearing, or which is or may be dangerous to life or injurious 
to health or property. Section 61 sets out the obligatory-and discretionary duties 
of the Corporation. It is thereby incumbent upon the Corporation to make 
adequate provision, inter alta, for scavenging, removal and disposal of excremen- 
titious and other filthy matters, and of all ashes, refuse and rubbish, reclamation 
of unhealthy localities, removal of noxious vegetation and generally the abatement 
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of all nuisances. By ss. 865, 866, 867, 868, 872 and 885 it was provided that— 


S. 865.—‘For the purpose of securing the efficient scavenging and cleansing of all streets 
and premises, the Commisisoner shall take measures for securing— 

(a). 
(b) the removal of the contents of all receptacles and depots and of the accumulations at 
all places provided or appointed by him under section 867 or 868 for the temporary deposit of 
any of the matters specified in the said sections.” 


: S. 866.— “AIl matters collected by municipal servants or contractors in pursuance 
of the last preceding section and of section 869 and carcasses of dead animals deposited in any 
public receptacle, depot or place under section 867 shall be the property of the corporation.” 

S. 867.—‘‘The Commissioner shall provide or appoint in proper and convenient situations 
public receptacles, depots and places for the temporary deposit or final disposal of— 

(a) dust, ashes, refuse and rubbish; 

(b) trade refuse; 

(c) carcasses of dead animals and excrementitious and polluted matter ; 

Provided that— 

(t) the said matters shall not be finally disposed of in any place or manner in which the 
same have not heretofore been so disposed of, without the sanction of the corporation or in any 
place or manner which the State Government think fit to disallow ; 

(i) any power conferred by this section shall be exercised in such manner as to create 
the least practicable nuisance,” 

S. 868.—<‘‘(7) It shall be incumbent on the owners and occupiers of all premises to cause 
all dust, ashes, refuse, rubbish and trade refuse to be collected from their respective premises and 
to be deposited at such times as the Commissioner, by public notice, from time to time prescribes 
in the public receptacle, depot or place provided or appointed under the last preceding section 
for the temporary deposit or final disposal thereof: ...” 

“8. 872.—‘‘No person— 

(a) who is bound, under section 868 or section 870 to cause the removal of dust, ashes, 
refuse, rubbish and trade refuse or of excrementitious or polluted matter, shall allow the same to 
accumulate on his premises for more than twenty four hours or neglect to cause the same to 
be removed to the depot, receptacle or place provided or appointed for that purpose ; ... 

(g) shall deposit the skin or otherwise dispose of the carcass of any dead animal at a place 
not provided or appointed for this purpose under section 867”. 

8. 885.—‘(1) It shall be the duty of the Commissioner to provide for the removal of the 
carcasses of all animals dying within Greater Bombay ; 

(2) The occupier of any premises in or upon which any animals shall die or in or upon 
which the carcass of any animal shall be found, and the person having the charge of any animal 
which dies in the street or in any open place, shall within three hours after the death of such 
animal, or if the death occurs at night, within three hours after sunrise, report the death of such 
animal at the municipal health department office of the division of the Greater Bombay in which 
the death occurred or in which the carcass is found and shall not unless authorised by the Commi- 
ssioner in this behalf, remove or permit to be removed the carcass of any animal dying in or 
upon any place within Greater Bombay. 

(3) For every carcass so removed by municipal agency a fee for the removal of such amount 
as shall be fixed by the Commissioner, shall be paid by the owner of the animal or, if the owner 
is not known, by the occupier of the premises in or upon which, or by the person in whose charge, 
the said animal died.” 

The provisions are manifestly enacted with the object of ensuring expeditious 
removal of carcasses cf dead animals which, if allowed to remain, are likely to 
constitute a grave nuisance and are likely to endanger public health. The carcass 
of a dead animal is a noxious thing, which in the hot and humid climate of Bombay 
putrifies within a short time after the death of the animal and defiles the place 
and atmosphere with foul smells, and is likely to spread disease if immediate and 
proper steps for removal and disposal are not taken. The Municipal Corporation 
is entrusted with authority to take steps to protect the health of the residents 
within the Municipal area. To ensure against a grave nuisance to the residents, 
duty is imposed by the Act upon the owner of the animal or occupier of the premises 
in or upon which the animal dies or the person having charge of the animal to 
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remove the carcass with the permission of the Commissioner in that behalf at his 
own expense, or to have it removed through the agency of the Corporation. If 
it is removed by the Corporation, the owner is required to pay the prescribed fee 
for such’ removal. After it is deposited by the owner or by the Corporation in a 
receptacle, depot or place which is set apart for that purpose, the carcass may be 
disposed of by the Corporation in a manner which is likely to cause the least public 
nuisance, For that purpose the carcass is at the disposal of the Corporation. 
The Act does not make any provision relating to the manner in which the Corpo- 
ration is to dispose of the carcass, but it is implicit in the scheme of the Act ‘that 
the Corporation will provide a place removed from the inhabitated localities where 
the carcasses may be disposed of without involving any danger to public health. 
To facilitate this object it is enacted by the Legislature that the carcasses of dead 
animals deposited in any public receptacle, depot or place shall be the property 
of the Corporation. Unquestionably it is in the interest of the Municipal 
Corporation and for promotion of public health and for prevention of danger to 
the community that carcasses of the dead animals shall be removed expeditiously 
and shall be disposed of in a manner which is likely to cause the least nuisance. 

The carcass of a dead animal is private property and belongs to the owner of the 
animal, and the carcass on sale by the owner, when it is of a bull, cow or buffalo, 
fetches a small price. Counsel for respondent No. 2 urged tbat the provisions 
of the Act which place restrictions upon the right of the owner to dispose of the 
carcass and compel him to incur expenditure for removal or pay a fee for that removal 
to the appointed place, and extingvish his ownership in the carcass when it is 
deposited in the place appointed, infringe the fundamental right to property 
guaranteed under art. 19 (1) (f) and art. 81 (2) cf the Constitution. Counsel 
for respondent No. 1 urged that by the impugned provisions respondent No. 1 
is deprived of his right to carry on business, and on that account infringe the right 
guaranteed by art. 19 (Z) (g) of the Constitution. 

Counsel for the Corporation conceded that a carcass is property which is capable 
of being owned. Counsel, however, submitted that a carcass is not commercial 
property and respondent No. 1 could not claim to carry on business in disposal 
of carcasses. The judgment of the Supreme Court of the United States in Clason 
v. Indiana? on which reliance was placed by counsel for the Corporation merely 
decided that a State statute requiring the owner of a dead animal not slaughtered 
for fued to bury or burn such body on his premises or to deliver it to the represen- 
tative of a disposal plant licensed to do business within the State, and prohibiting 
transportation over the highways of the State of the body of such animal except 
to a licensed disposal plant and with certain sanitary precautions, did not unduly 
discriminate against and burden interstate commerce. The judgment does not 
support the plea that a citizen carrying on the business in the disposal of the carcasses 
is not entitled to the constitutional protection against unreasonable restrictions 
on the carrying on of any lawful business or occupation. Respondent No. 2 is 
not a dealer in carcasses. He has a right of A in the carcass. He claims 
that before the enactment of the impugned provisions he was accustomed to sell the 
carcass of an animal dying in his stable for a price : he is under the Act enjoined to 
deposit the carcass in an appointed place and for that purpose to incur expenditure 
for removal of the carcass or to pay a fee to the Corporation for arranging for its 
removal. On account of the impugned provisions he says that he cannot sell the 
carcass, and when he deposits the carcass in the appointed place his ownership 
in the carcass ceases and he has to pay for removal of the carcass, 

Article 19 (1) (f) of the Constitution confers upon all citizens the right to acquire, 
hold and dispose of property. Carcass of an animal belonging to a person is his 
property and he has the right of disposal of the carcass. But that fundamental 
right, like all other rights in art. 19 (1), is not absolute : it is subject to reasonable 
restrictions. By cl. (4) it is enacted that : 


“Nothing in sub-clauses (d), (©) and (f) of the said clause shall affect the operation of any 
existing law inso far as it imposes, or prevent the State from making any law imposing 


1 (1989) 88 L. Ed. 858. 
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reasonable restrictions on the exercise of any of the rights conferred by the said sub-clauses, 
either in the interests of the general public or for the protection of the interests of any 
Scheduled Tribe.” 


A carcass being in its very nature a noxious thing, if allowed to remain on the 
premises of the owner or occupier, is likely to cause serious harm to the health 
and well-being of the residents and other persons in the neighbourhood. The 
law which imposes on the owner or the occupier of the place in which the carcass 
is found, duty to remove the carcass or to get it removed through the Municipal 
agency with the least practicable delay is conceived in the interests of the general 
public and no serious argument to the contrary was advanced before us. 


A law designed to abate a grave nuisance and for protection of public health 
is prima facie one enacted for the protection of the interests of the general public. 
But that alone is not sufficient: the restriction imposed by the law must be reasonable, 
4. €., the restriction must not be arbitrary or excessive, and must not place upon 
the right of the citizen a limitation which is not calculated to ensure protection 
of the interests of the general public. 


In the view of the High Court the law which compels the owner to deposit the 
carcass in the appointed place and thereby prevents him from selling it, and 
involves him in expenditure for removing it, or in the payment of a fee for removal, 
imposes an unreasonable restriction. The High Court also observed that a law 
which declares that as soon as the carcass—which is a valuable property—is 
deposited, it becomes the property of the Corporation, makes an unreasonable 
provision since “it makes no difference whether the carcass is disposed of by a 
purchaser from the owner of the carcass,or by a contractor who purchased it from 
the Corporation.” But in so holding, in our judgment, the High Court ignored 
the hazard to the public health arising from adulteration of the food of the people. 
There is evidence on the record which is not controverted that meat and fat from 
the carcasses are used by unscrupulous persons for adulterating the food of the 
community. Mere imposition of an injunction to remove the carcass within the 
prescribed period abates the nuisance likely to result from the carcass remaining 
on the premises of the owner, it does not eliminate grave hazard to public health 
by the adulteration of the food of the people by the products from carcasses. By 
merely enacting that the carcass will be removed expeditiously, the second 
object cannot be served. The Corporation has control over the contractor to 
whom the carcasses are entrusted for disposal. It hasset apart a place for skinning 
and has supervision over the disposal of the products. Even by imposing stringent 
supervision upon persons carrying on the business of skinning carcasses protection 
of the community against adulteration of its food cannot be effectively secured, 
because it would not be difficult for a purchaser not subject to the control of the 
Corporation to remove the carcasses beyond the Corporation limits and then to 
bring contaminated meat and fat back into the Corporation area. The Legislature 
has designed a scheme by which reasonable restrictions are placed upon the 
right of a citizen to dispose of his property; ibility of an alternative scheme 
which might have been but has not been designed, will not justifiably expose 
the first scheme to the attack that it imposes unreasonable restrictions. 


Reasonableness of restriction imposed by a law has to be adjudged in the light 
of the nature of the right, danger or injury which may be inherent in the unbridled 
exercise of the right and the necessity of protection against danger which may 
result to the public by the exercise cf the right. In each the test is whether the 
restriction is commensurate with the need of protection ofthe interest of the public 
against the exercise of the right. But the fact that the owner is unable to sell for 
a price the carcass and is required to pay a fee for removal of the carcass does not, 
in our judgment, render a provision which is essentially conceived in the interests 
of the general public, as indicated earlier, unreasonable. The Cerporation has 
to arrange for effectively disposing of the carcass, and it would be necessary for 
effectuating that purpose to provide that the title of the owner in the carcass 
should be extinguished. Unless the title of the owner in the carcass is exting- 
uished, various complications may arise in the way of disposal of the carcass. 
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We are unable to agree with the High Court, that for the purpose of ensuring 
proper disposal, transfer of ownership to the Municipal Corporation was not necessary 
or that the provisions went “far beyond the legitimate purpose of making them.” 

In determining the extent of the right which a citizen may claim to exercise, 
the Court is concerned to deal with the reasonableness of the restriction imposed 
upon the cxercise of the right. As observed by Patanjali Sastri, C. J., in State 
of Madras v. V. G. Rou’ 


“...the test of reasonableness, wherever prescribed, should be applied to each individual 
statue impugned, and no abstract standard, or general pattern of reasonableness can be laid 
down as applicable to all cases. The nature of the right alleged to have been infringed, the under- 
lying purpose of the restrictions imposed, the extent and urgency of the evil sought to be 
remedied thereby, the disproportion of the imposition, the prevailing conditions at the time, 
should all enter into the judicial verdict.” 

As stated by Mahajan, J., iw Chintaman Rao v. The State of Madhya Pradesh 
(p. 768): 

‘“_,. The word ‘ reasonable’ implies intelligent care and deliberation, that is, the choice of 

a course which reason dictates. Legislation which arbitrarily or excessively invades the right 
cannot be said to contain the quality of reasonableness and unless it strikes a proper balance 
between the freedom guaranteed in Article 19 (7) (g) and the social control permitted by clause 
(8) of Article 19, it must be held to be wanting in that quality.” 
The High Court was of the view that looking to the object intended to be achieved 
it was not necessary to impose “such wholesale restriction on the owner of carcasses 
as also on those who carry on the trade as has been imposed”. We do not think, 
however, that the provisions incorporated by Act XIV of 1961 were arbitrary or 
excessive. Reasonableness of the restriction imposed upon the right to acquire, 
hold and dispose of property must be evaluated in the light of the nature of the 
commodity and its capacity to be detrimental to the public weal. The power 
of the State to impose reasonable restrictions may extend to prohibiting acquisition, 
holding or disposal of a commodity if the commodity is likely to involve grave 
injury to the health or welfare cf the people. In adjudging the reasonableness 
of restrictions imposed upon the holding or disposal of a carcass which is noxious, 
maintenance of public health is the paramount consideration. Restriction 
imposed upon the right of an owner of a carcass to dispose it ofin the manner 
indicated in the Act, being enacted solely in the interest of the general public, 
cannot be deemed arbitrary or excessive merely because they involve the owner 
into a small financial burden. Under the Constitution a proper halance is 
intended to be maintained between the exercise of the right conferred by art. 
19 (Z) (f) and (g) and the interests of a citizen in the exercise of his right to acquire, 
hold or dispose of his property or to carry on occupation, trade or business. In 
striking that balance the danger which may be inherent in permitting unfettered 
exercise of right in a commodity must of necessity influence the determination of 
the restrictions which may be placed upon the right of the citizen to the commodity. 
The law which compels the removal of the carcass expeditiously from the place 
where it is lying is not contended to be arbitrary or excessive. The law which 
compels removal to the appointed place and disposal of the carcass under the 
supervision of the Corporation to which is entrusted the power and duty to take 
steps to maintain the public health cannot also be regarded as arbitrary or excessive, 
merely because the enforcement of the law involves some pecuniary loss to the 
citizen. We are unable to agree that by compelling disposal of carcasses by leaving 
to the owner of the carcass to dipose it in any manner he thinks fit, danger to the 
public health could be effectively avoided. 

It was faintly argued that the levy of Rs. 20 as fee for removal of each carcass 
was excessive. But there is no evidence before the Court about the expenses which 
the Corporation is required to incur in performing the service relating to the 
removal of carcasses of all animals some of which may yield in disposal valuable 
by-products and others not. Evidently in a large and crowded metropolitan 
city it would be necessary to maintain covered wagons for removal of carcasses, to 


2 [1952] S.C.R. 597, 607. 8 [1950] S.C.R. 759. 
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maintain an inspecting staff, to make adequate arrangements for deposit of carcasses 
at certain places, and for their disposal under the supervision of the Municipal 
staff. Whether the fee levied from the owner of the carcass of an animal in 
excess of the expenditure which the Corporation will have to incur for the 
maintenance of the service is not commensurate is a matter on which no 
investigation appears to have been made and. this Court cannot enter upon that 
question for the first time. 

It was, however, urged that a provision which not only extinguishes the title 
of the owner in the carcass thereby involving him into loss of the value which he 
would have obtained by sale of the carass, but simultaneously imposes upon him 
a liability to remove the carcass at his own expense is per se unreasonable. We 
do not think so. If the carcass is likely to be deleterious to public health and its 
removal from the place where it is lying being in the interests of the public health, 
imposition of an obligation upon the owner to remove the carcass at his own 
expense or to pay for its removal, cannot be regarded as unreasonable, even if the 
charge which falls upon the owner is in addition to the loss which he suffers by 
reason of the extinction of his title in the carcass. 

If the owner’s right to dispose of his property is by the enactment ofthe impugned 
section subjected to reasonable restrictions, it must follow that the right of the 
skinner, assuming that he has a right in the carcass, is also subjected to reasonable 
restricitions, imposed in the interests of the general public. 

The impugned provisions do not infringe the guarantee of freedom under 
art. 19 (Z) fh of the Constitution. But even ifit be established that the law which 
imposes a reasonable restriction upon the right of a citizen to acquire, hold and 
dispose of property, is not on that account free from the challenge that it infringes 
the guaranteed freedom under art. 81. Article 81, after it was amended by the 
Constitution (Fourth Amendment) Act, 1955, provides : 


“ (1) No person shall be deprived of his property save by authority of law. 

(2) No property shall be compulsorily acquired or requisitioned save for a public purpose 
and save by authority of a law which provides for compensation for the property so acquired 
or requisitioned and either fixes the amount of the compensation or specifies the principles 
on which, and the manner in which, the compensation is to be determined and given; and no 
such law shall be called in question in any court on the ground that the compensation provided 
by that law is not adequate. i 

(24) Where a law does not provide for the transfer of the ownership or right to possession 
of any property to the State or to a corporation owned or controlled by the State, it shall not 
be deemed to provide for the compulsory acquisition or requisitioning of property notwith- 
standing that it deprives any person of his property. 

(8) aa. 

(2) ws 
(5) Nothing in clause (2) shall affect— 

(a) the provisions of any existing law other than a law to which the provisions of clause (6) 
apply, or 

(6) the provisions of any law which the State may hereafter make— 

D a 

(#%) for the promotion of public health or the prevention of danger to life or property, or 

po 5 
Before the Constitution (Fourth Amendment) Act, 1955, the prevailing opinion 
in this Court was that arts. 81 (7) and (2) dealt with the same subject-matter and 
were not mutually exclusive in their scope and content, and should be read together 
and understood as dealing with the same subject, namely, the acquisition or taking 
possession of property referred to in cl. (2) of art. 81, and that art. 81 (before 
amendment) is a self-contained article providing for a subject different from that 
dealt with in art. 19.- But since the enactment of the Constitution (Fourth 
Amendment) Act, 1955, cls. (2) and (24) of art. 81 and cl. (I) of art. 81 deal with 
different subjects : Clauses (2) and (2A) deal with acquisition and requisitioning of 
property :andcl. (1) with deprivation of property by authority oflaw : Kavalappara 

B.L.R.—8 
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Kotiarathil Kochuni v. State of Madras*, It was also held in that case that the 
word ‘law’ used in art. 81 (T) indicates its limitation and refers back to art. 19 
and any law made under art. 81 (J) can be sustained only if the restrictions 
it imposes are reasonable and in the interest of the general public, and 
that the correct approach should be first to ascertain the fundamental right and 
then to see whether the law infringes that right. If ew facie it does so, it has 
to stand the test of art. 19 (5). In certain circumstances, however, deprivation 
of fundamental right to property may also amount to a reasonable restriction 
under that article. It was also observed that the word ‘law’ in art. 81 (I) must 
mean a valid law, and such a law must satisfy two tests—(1) that the Legislature 
is competent to enact it; and (2) that it does not infringe any fundamental right. 
A law that deprives a citizen of his property may, therefore, be invalid if it infringes 
art. 19 (1) (f) of the Ccnstitution, unless it is protected by cl. (4) of art. 19, 

It was however ruled by a unanimous decision of this Court in Sttabati Debi 
v. West Bengal’ that the decision in Kavalappara Kottarathil Kochuni’s case 
was not concerned with a law of requisition or acquisition and a law relating to 
acquisition and requisition of property falling within the terms of art. 81 (2) of the 
Constitution need not stand the test of reasonableness under art. 19 (4). 

In the present case the restrictions imposed by the impugned law upon the 
right of the owner however, satify, for reasons already stated, the test of reasona- 
bleness under art. 19 (5). The question still remains whether the impugned law 
is void because it does not provide for payment of compensation for the loss 
occasioned to the owner of the carcass resulting from the extinction of his title 
thereto. Since the amendment by the Constitution (Fourth Amendment) Act, 
1955, cls. (2) and (2A) of art. 81 deal with the acquisition or requisitioning of pro- 

erty—movable or immovable —for a public purpose. The protection of cl. 
2) is attracted only if there is acquisition or requisitioning of the property for 
a public purpose i. e. for using the property for some purpose which would be 
beneficial to the public. The right guaranteed by art. 81 (2) is tbat property 
shall not be compulsorily acquired or requisitioned for a public purpose save by 
authority of law which provides for compensation for the property so acquired 
or requisitioned. The expression ‘“‘acquired or pecuisitioned ... for a public 
purpose” means acquired or requisitioned for being appropriated to or used for 
a public purpose. But the law which provides for extinction of the ownership 
and creation of an interest in the Corporation for the purpose of disposal of the 
carcass is not a law for acquisition of property for a public purpose : its primary 
purpose is of destruction of the carcass in the public interest, and not utilisation 
of the property for a public purpose. The case would not, therefore, fall within 
the terms of art. 81 (2). In any case the statute is squarely protected by cl. (4) 
(b) (ii) of art, 81 and on that account the owner is not entitled to compensation 
for loss of his property. The words of art. 81 (4) (b) (ii) are express and specific. 
Nothing in cl. (2) shall affect the provisions of any law which the State may here- 
after make for the promotion of public health or the prevention of danger to life 
or property. If a law is enacted directly for the promotion of public health or for 
the prevention of danger to life or property, then, notwithstanding that it may 
incidentally fall within the terms of el. (2), no compensation is payable. Where 
the State acquires property and seeks to utilise it for promotion of public health 
or prevention of danger to life or property, the State is liable to pay compensation. 
But a law which directly and immediately seeks to promote public health or to 
prevent danger to life or property falls within the exemption under cl. (5) (b) (#) 
even if thereby the interest of the owner in property is extinguished and interest 
in that property is vested in the State for destruction of that property. 

Reliance was placed by counsel for the respondents upon a recent judgment 
of this Court in Dy. Commr., Kamrup v.Durganath.4 In this case the Govern- 
ment of Assam took possession of lands belonging to a citizen. Thereafter the 
Assam Acquisition of P for Flood Control and Prevention of Erosion Ordinance 


4 H S.C.R. 887, 916, 6 [1968] A.LR. S.C. 394. 
5 [1967] 2 S.C.R. 949. 
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2 of 1955 was promulgated by the Governor which authorised the State Govern- 
ment to acquire lands for works or other development measures in connection 
with flood control or prevention of erosion. The Ordinance was with the assent 
of the President replaced by the Assam Acquisition of Land for Flood Control 
and Prevention of Erosion Act 6 of 1955. Under the Act the owner of the land 
was not entitled to the market value of the land at the date of acquisition, The 
owner of the land moved a petition in the High Court of Assam for a declaration 
that Act 6 of 1955 was invalid, and for an order directing the State Govern- 
ment to forbear from giving effect to the notices of acquisition of his land issued 
thereunder. Act 6 of 1955 was enacted before the Constitution (Fourth Amend- 
ment) Act, 1955, which came into force on April 29, 1955. The High Court 
held, inter alia that Act 6 of 1955 was a law for acquisition of property and was 
not protected by cl. (6) (b) (#) of art. 81. This Court confirmed the order passed 
by the High Court. It was observed by this Court (p.402): 


“It is to be noticed that Cl. (5) (b) (ii) saved laws for the promotion of public 
health or the prevention of danger to life or property. It did not save laws for the acquisi- 
tion of property. We are satisfied that cl. (5) (b) (ii) was not intended to except laws 
for the acquisition of property from the purview of Cl. (2) ... A law for promotion of publio 
health or for prevention of danger to life or property sometimes has to provide for destruction 
and impairment of value of private property and the taking of temporary possession of the 
property by the State. It may be necessary to destroy contaminated food or to bum down 
plague-infested buildings for the promotion of public health, to pull down a building to prevent 
a fire from spreading and consuming other buildings in the locslity, to demolish a buill- 
ding in a ruinous condition endangering the safety of its occupants and other persons in its 
vicinity. The destruction and the temporary taking of property for such purposes, though 
necessary for promoting public health or preventing danger to life or property, amounted to 
taking of property within Cl. (2). But for Cl. (5) (b) (ii), a law authorising such a taking 
of property would have been invalid unless it provided for compensation. Clause (5) (b) (ii) 
saved laws from the operation of Cl. (2) and those laws were not invalid because they 
authorised such a taking without payment of compensation. A law authorising the abatement 
of a public menace by destroying or taking temporary possession of private properties if 
the peril cannot be abated in some other way can be regarded as a law for promotion of public 
health or prevention of danger to life or property within the purview of Cl. (5) b) (ii.” 
Counsel for respondent No. 2, however, invited our attention to the following 
passage in the judgment of the Court (p. 408): 


‘*...Clause 5 (b) (ii) will protect laws providing for requisitioning or temporary occupation 
of property strictly necessary for promotion of public health or prevention of danger to life or 
property. The law may authorise the State to requisition the property temporarily for aba- 
ting the public menace without payment of compensation if the menace cannot be abated in 
some other recognised way.” 
and contended that cl. (5) (b) (ts) only applies where there is “temporary occupa- 
tion of property”; where there is deprivation of property with a view to destroy 
it, cl. (5) (b) (ii) has no application. But evidently the expression is used in 
dealing with the claim to compensation for acquisition of immovable property. 
Where possession of moveable property is under the authority of law taken with 
a View to destroy it in the interest of the general public ¢. e. for prevention of grave 
danger to life or property, the guarantee of art. 81 (2) is not attracted. 


The law enacted by the Legislature extinguishing the interest of the owner in the 
carcass and creating an interest in the Corporation being a law directly enacted 
for prevention of grave danger to the health of the community fell within the 
terms of cl. (5) (b) (ïi) and no compensation was payable in respect thereof, art. 
81 (2) notwithstanding. We may observe that this Court, in Deputy Commissioner, 
Kamrup’s case proceeded to observe that even though since the amendment by 
the Constitution (Fourth Amendment) Act, cls. (1) and (2) of art. 81 dealt with 
separate subject-matters, since cl. (5) (b) (iż) of art. 81 has not been amended, 
its connotation could not be deemed to have been altered : if originally it was 
intended to be a restriction on the right to property as delineated by cls. (Z) and 
(2) of art. 81, it continued to have the same operation. In Deputy Commissioner, 
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Kamrup’s case, however, the Court was not directly called upon to declare the 
precise inter-relation between cl. (5) (b) (#) and cl. (2) as amended, for the 
impugned Assam Act was enacted before the amendment of the Constitution 
(Fourth Amendment) Act. 


It is sufficient for the purpose of this case to hold that a law declaring extinc- 
tion of the right of the owner in moveable property not with a view to use it for 
a public purpose but to destroy it for abating nuisance and preventing danger to 
public health and vesting it in the Corporation entrusted with power to take 
steps to maintain public health is not a law for acquisition of property for a 
public pu pose In any event the law is not, because of the exemption contained 
in el. (5) (b) (##) of art. 81 of the Constitution, invalid even if it does not provide 
for payment of compensation for deprivation of the right to property. The 
owner of the carcass 1s, therefore, unable to sustain his plea that art. 19 (Z) (f) or 
art. 81 (2) were infringed by the impugned provisions. 

‘ The claim of respondent No. 1 who would, but for the law, have been able to 
purchase carcasses from respondent No. 2 does not require any elaborate discussion. 
Respondent No. 1 is carrying on business as a skinner of carcasses and claims pro- 
tection -of its fundamental right under art. 19 (1) (g) of the Constitution. Evi- 
dently it has no right in the carcass until it purchases the carcass. Restriction 
upon the right of the owner to sell the carcass does not directly infringe the funda- 
mental right of the purchaser, who, but for the restriction, may have been able 
to purchase it. Assuming, however, that the imposition by law of the restriction 
upon the owner of the carcass involves also a restriction upon the right of respon- 
dent No. 1, we are of the view, having regard to the character of the legislation 
and its avowed object that it imposes reasonable restrictions upon the right to 
carry on occupation or business within the meaning of art. 19 (6) of the Consti- 
tution. Respondent No. 1 cannot claim the protection of art. 81 (2) of the 
Constitution, because until it purchases the carcasses from the owner it has no 
right in the property, and it cannot set up a grievance for loss of property which 
it does not own. 


It was.urged that the Corporation instead of disposing of the carcasses- under 
its own supervision had given contracts to the rivals in business of respondent 
No. 1 and the law which authorised the Corporation, by exercise of legislative 
authority, to destroy the business of respondent No. 1 must be regarded as im- 

osing unreasonable restrictions upon the right of respondent No.1 to carry on 
a. The Act, however, contains no provisions about the manner in which 
the Corporation shall dispose of the carcasses which may come into its possess- 
ion: it leaves it to the Corporation to take adequate and effective steps for the 
purpose of disposal. Whether by virtue of the contracts given by the Corpora- 
tion to other persons who are claimed to be rivals in business of respondent No. 1 
unreasonable restrictions may be deemed to be placed upon their fundamental 
right is a matter on which no argument was advanced at any stage before the 
trial Court or the High Court, though it was strenuously urged before us. Prima 
facte, the argument has no substance : in any case, it cannot affect the validity 
of the statute or the provisions which have been declared to be invalid by the 
High Court. 


The facts which give rise to the two other appeals are the same and for reasons 
already stated the claim made by the respondent must be rejected. 


The appeals are allowed and the orders passed by the High Court set aside. 
The petitions shall stand dismissed. No order as to costs throughout. 


Appeals allowed. 
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Present : Mr. Justice J. M. Shelat, Mr. Justice C. A. Vatdialingam and Mr. Justice I. D. Dua, 


THE MAHARASHTRA STATE ROAD TRANSPORT CORPORATION v. 

BABU GOVERDHAN REGULAR MOTOR SERVICE, WARORA.* 

Motor Vehicles Act (IV of 1939), Sec. 48—Bombay Motor Vehicles Rules, 1959. Rule 80—Whe- 
ther iransport authority can reject application summarily if information or particulars referred 
to in Form prescribed not given—Form prescribed by r. 80 whether valid. 

The expression, ‘‘as far as may be,” occurring in s. 46 of the Motor Vehicles Act, 1989, means 
that an applicant must give information on the various particulars and matters referred to 
in the seation, in so far as those requirements apply to him and in respect of which it is 
possible to give information. The Act does not contain any provision giving a power to 
the transport authorities to reject an application summarily if if does not contain informa- 
tion on any matter or particulars referred to in the Form. 

Form P. St. S. A. prescribed by rule 80 of the Bombay Motor Vehicles Rules, 1959, is 
not beyond the rile making power of the State Government and is valid, 

Narayana v. S. T. Authority’, disapproved. 


Tae facts are stated in the judgment. 


S. V. Gupte, with Santosh Chatterjee and G. S. Chatterjee, for the appellant. 
B. È. L. Iyengar, with Naunit Lal, for respondents Nos. 1 to 8 and 6. 
N.S. Bindra, with S. P. Nayar, for respondent No. 7 and the Intervener. 


VAIDIALINGAM J. The appellant, the State Corporation, constituted under 
the Road Transport Corporation Act (LXIV of 1950), challenges in this appeal, 
by special leave, the order of the Nagpur Bench of the Bombay High Court, dated 
October 5, 1967 in Special Civil Application No. 770 of 1967, 

The appellant, as well as respondents Nos. 1 to 5 and 8 to 16, applied to the 
Regional Transport Authority, Nagpur, on various dates in the years 1964-65, 
under s. 46 of the Motor Vehicles Act, 1989 (Act IV of 1989) (hereinafter called 
the Act) for grant of stage carriage permits on the routes (a) nda to Chimur ; 
(b) Aroi to Manora; (c) Sakoli to Lakhandur; (d) Gondkheri to Kalmeshwar 
and (e) Chanda to Rajura. The appellant’s applications in respect of routes (a) 
and (c) were for additional trips and timings. Regarding (b), (d) and (e), the 
appellant’s applications were for grant of its over the new routes opened for 
the first time. The applications were notified by the Regional Transport Autho- 
rity under s. 57 (3) of the Act. The appellant and the other applicants filed 
objections and representations against each other’s applications. The Regional 
Transport Authority, after considering the applications and objections and hearmg 
the parties, passed orders granting the permits in favour of the appellant, in respect 
of all the routes. The order in respect of route (a) was passed on May 18, 1965, 
for routes (b) and (c) on August 19, 1965, for route (d) on October 9, 1965 and 
for route (e) on October 80, 1965. 

Respondents Nos. 1 to 5 filed appeals before the Appellate Committee of the 
Transport Authority of Maharashtra, challenging the grant of permits in favour 
of the appellant and rejecting their respective applications. Their appeals were 
Nos. 64, 82, 84, 106 and 114, all of 1965. Respondents Nos. 8 to 16 do not seem 
to have filed any appeals. All the appeals were heard and disposed of by the 
Appellate Committee by a common order dated June 9, 19686. 

Before the Appellate Committee respondents Nos. 1 to 5 raised a contention 
that the mandatory information required to be submitted in an application for 
permit under s. 46 of the Act, read with Form P. St. S.A., prescribed under 
rule 80 of the relevant rules, have not been fully and completely furnished by 
the appellant in its application. They also filed an davit pointing out 
what, according to them, were the details of information that should have been 
furnished by the appellant. The Appellate Committee, after noting that the 
appellant herein represented that the major items of information, as required 
under s. 46 and the relevant form, had been given in the application, has expressed 
the view that information regarding certain other matters, as provided in the 


*Decided, September 10, 1969. Civil Appeal 1 [1960] A.I. R. Mys. 88, s.c. [1959] 
No. 1297 of 1968. : Mys. 884, 
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form of application, had not been provided by the State Corporation, and in 
consequence there was a major defect in its application and the other operators 
had no opportunity to properly cbject and contest the claim of the State Corpo- 
ration. In this view the Appellate Committee remanded the matter to the Regional 
Transport Authority for reconsideration with a direction that the State Corporation 
should be asked to furnish complete information and, after receipt of such 
information in the prescribed form, they must be duly published and an oppor- 
tunity afforded to respondents Nos. 1 to 5 herein to be duly heard by way of 
objection and not the entire matter be re-heard and decided afresh. 


Respondents Nos. 1 to 5 challenged this order of the Appellate Committee before 
the Nagpur Bench of the Bombay High Court in Special Civil Appeal No. 770 
of 1966 under arts. 226 and 227 of the Constitution. They contended before the 
High Court that the Appellate Committee should have rejected the application 
of the State Corporation on the ground that the mandatory provisions of s. 46 of 
the Act had not been complied with. They also urged that the application, filed 
by the State Corporation, inésmuch as it lacked information on vital matters, 
as provided in s. 46 of the Act read with the form prescribed could not be considered 
to be an application under the Act and, as such, it did not deserve to be considered 
at all. The order of the Appellate Committee really amounted to allowing the 
appellant to convert a defective application so as to bring it in conformity with the 
provisions of the Act and the form, which is not permissible in law. 


Though the appellant pleaded that all the necessary particulars had been furnished 
in its application and that even in respect of all matters on which further infor- 
mation was called for, it had already been furnished-and that the authorities had 
jurisdiction to call for any additional information that may be necessary for a 
proper consideration and disposal of the applications filed by the parties, the High 
Court, in the order under attack, has taken the view that there has been no proper 
compliance, by the State Corporation, with regard to the matters dealt with, 
particularly in columns 10, 14 and 15 of the prescribed form, viz., the application 
for permit. The High Court is of the view that the information furnished by the 
appellant, under those headings, cannot be considered to be either sufficient cr 
adequate. The High Court has taken the view that withholding of information 
on vital points, constitutes a defect in the application of the appellant and that 
creates considerable difficulty to the authorities in considering the claim for grant 
of a permit. It is also cf the view that the Act does not, either expressly or 
impliedly, give power to either the Regional Transport Authority or the Appellate 
Committee to give an opportunity to an erring applicant to furnish additional or 
further particulars so as to convert a defective application intoa proper application. 
The High Court is also of the view that the provisions of s. 46 of the Act read with 
s. 48, cast a mandatory duty upon an applicant, applying for a permit, to give 
the particulars required in the several clauses of s. 46. Ifthe required particulars 
are not given, it is the view of the High Court that such applications are not 
applications within the meaning of s. 46 and the rules and therefore are liable to be 
rejected. In the end the High Court has held that after the application filed 
by the State Corporation had been held to be defective, the Appellate Committee 
had no jurisdiction to give the State Corporation a fresh opportunity to furnish 
additional particulars and, in that view, set aside the order of the Appellate 
Committee. The High Court, in consequence, remanded the appeals to the 
Appellate Committee, directing the latter to reconsider, on the materials already 
on record, the applications of all parties excepting tbat of the State Corporation 
and to decide the question of grant of permits between the rival parties afresh. 
The appellant has come up to this Court, against this order of the High Court. 


Mr. Gupte, learned counsel for the appellant, apart from contending that the 
High Court was in error in interfering in a writ petition with the order of the 
Appellate Committee, when exercising jurisdiction under arts. 226 and 227, has 
raised substantially two contentions : (1) That the form prescribed iy the State 
Government, in this case, for an application for permit, has gone beyond the 
rule-making power of the State Government under s. 68 of the Act. (2) That the 
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provisions of s. 46 of the Act are not mandatory and there is no jurisdiction in the 
authorities functioning under the Act to reject an application summarily on the 
ground that the application is not in conformity with the Act or the rules framed 
thereunder. 


It is not necessary for us to reiterate the nature of the jurisdiction exercised 
by a High Court under art. 226 or art. 227. Under art. 226 the High Court has 
power to quash an order when the error committed by a Tribunal or authority 
is one of law and that is apparent on the face of the record. Similarly, the powers 
of judicial supervisicn of a High Court under art. 227 of the Constitution are not 

ater than those under art. 226 and must be limited to seeing that the Tribunal 
netions within the limits of its authority (Vide: Nagendra Nath Bora v. The 
Commissioner of Hills Division & Appeals, Assam'.) In this case, as we have 
already pointed out, the High Court has taken the view that the application filed 
by the appellant, for lack of the necessary particulars provided in the form pres- 
cribed, cannot be considered to be an application under the Act and in respect 
of such an application, the authorities have no jurisdiction to deal with it. It 
is really the correctness of this view expressed by the High Court that arises for 
consideration, Since the impugned order of the Appellate Committee was 
cballenged on the ground of lack of jurisdiction, it is not possible to hold that the 
High Court could not have entertained the writ petition. 


Mr. B. R. L. Iyenger, learned counsel for the contesting respondents, has urged 
that in order that an application filed by a party may be considered by the 
authorities charged with the duty of granting permits, the essential condition 
precedent is that the application must conform to the requirements of the statute 
—in this case the Act. Section 46 of the Act provides various matters in res- 
pect of which an applicant will have to give full and detailed particulars. Over 
and above the requirentents contained in cls. (a) to (e) of the said section, any 
other matter that may be prescribed by the rules framed under the Act, by 
virtue of cl. (f) of s. 46 will have also to be properly and fully dealt with by an 
applicant. By virtue of the rule-making powers under s. 68 of the Act, the State 
Government have framed the Bombay Motor Vehicles Rules, 1959 (hereinafter 
referred to as the rules); and r. 80 (1) provides that every application for a permit 
in respect of a transport vehicle, including a private service vehicle, is to be in 
one of the forms mentioned therein. The oy ht pee form with which this 
Court is concerned now is the Form P. St. S, A. in respect of item 2. The form 
deals with various items, some of which may be covered by cls, (a) to (d) and 
others are over and above these particulars. The object underlying the Act, of 
an applicant being called upon to give the necessary particulars in respect of 
these matters, is obvious, viz., that the other applicants and the various other 
interested persons will be able to know the nature of the claim made by a parti- 
cular applicant and either make suitable representations against the same or 
file objections. The High Court’s view, counsel points out, that the absence of 
particulars in this case, in respect of items 10, 14 and 165 in the form is a non-com- 
pliance with the Act and is no application under the Act, is correct, Therefore 
counsel urged that the Appellate Committee’s order allowing the appellant to, 
so to say, amend the application, by giving additional particulars, was properly 
set aside by the High Court, 


Mr. Bindra, appearing for the State, while supporting the appellant that the 
Appellate Committee, in this case, acted within its jurisdiction in calling for 
particulars, urged that form prescribed under the rules was perfectly valid and 
is not beyond the rule-making power of the State Government. 


The scheme of the Act has been considered in several decisions of this Court 
and we do not propose to cover the ground over again. Chapter IV containing 
ss. 42 to 68, deals with control of transport vehicles. Section 42 emphasises the 
necessity for permits. Section 45 deals with the various authorities to whom 
the application for permits, in the circumstances stated therein, is to be made. 


1 [1958] S.C.R. 1240. 
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Section 46 provides that an application for a permit shall ‘as far as may be, con- 
tain’ the particulars mentioned in cls. (a) to (f), (a) to (e) deal with certain de- 
finite particulars, but cl. (f) refers to ‘such other matters as may be prescribed’. 
Section 2 (21) defines the expression ‘prescribed’ to mean ‘prescribed by rules 
made under the Act’. Therefore it will be seen that an application for a permit, 
apart from containing the particulars referred to in cls, (a) to (e) of s. 46, 
must also contain, under cl. (f), such other matters as may be prescribed. We 
will come to the rule-making power a little later. Section 47 provides for the 
various matters to be taken into account by the Regional Transport Authority 
in considering an application for a stage carriage permit. That section also pro- 
vides for taking into consideration any representation made by certain other 
parties referred to therein. Sub-section (2) gives power to a Regional Transport 
Authority to refuse to grant a permit if from any time table furnished it appears 
that the provisions of the Act relating to the speed at which vehicles may be 
driven are likely to be contravened; but the proviso to this sub-section casts a 
duty on the Authority to give an opportunity to the applicant to amend the 
time table before such refusal. Sub-section (3) gives power to a Regional Trans- 
port Authority to limit the number of stage carriages in a region or in any speci- 
fied area or in any specified route within the region. Section 48 empowers the 
Regional Transport Authority, on an application made to it under s. 46, to grant 
a stage carriage permit, subject to the provisions of s. 47, in accordance with the 
application or with such modifications as it deems fit. It also gives the Autho- 
rity power to refuse to grant such a permit. Section 57 deals with the procedure 
in applying for and granting permits. Sub-section (3) provides for the Regional 
Transport Authority making available an application for a permit for inspection 
at its office and also publish the application in the prescribed manner inviting 
representations within the period mentioned therein. The proviso to sub-s. (3) gives 
power to the Authority concerned to summarily refuse the application without 
following the procedure laid down in sub-s. (3), in the circumstances mentioned 
therein. Sub-sections (4), (5) and (6) read together, deal with the consideration 
of the representation received from a party and disposal of an application for a 
permit at a public hearing in which an applicant and a person who had made a 
representation are given an opportunity of being heard. Sub-section (7) casts a 
duty on the Regional Transport Authority, when refusing an application for 
permit, to give in writing to the applicant concerned, its reasons for the 
refusal. Section 68 (1) gives power to the State Government to make rules for 
the purpose of carrying into effect the provisions of Chapter IV. Sub-section 
(2) enumerates the various matters in respect of which rules can be framed with- 
out prejudice to the generality of the power contained in sub-s. (7). Clause (c) 
of sub-s. (2) deals with the ‘forms to be used for the purposes of tbis Chapter, 
including the forms of permits’. The State Government has framed the rules. 

Rule 80 (1) provides that every application for a permit in respect of a trans- 
port vehicle, including a private service vehicle shall be in one of the enumerated 
forms and the forms are mentioned as items (t) to (æ). Item (i) deals with a 
permit in respect of a service of stage carriages and the form prescribed is Form 
P. St. S. A. Sub-rule (2) provides that the application shall be addressed to the 
Regional Transport Authority or to the Regional Transport Officer, as the 
case may be, and accompanied by the fee prescribed by rule 84. In this case 
we are concerned with the Form P. St. S. A. It is seen from the judgment of 
the High Court that a copy of an application filed by the appellant in respect 
of the route Arni to Manora has been filed and it has been directed to form 
part of the record of the case. The form P. St. S. A. provides for nearly 22 items 
in respect of which a party has to fill up particulars. The particulars governed 
by item 4 may be related to s. 46 (a), those of items 5 and 7 to s. 46 (6), items 6 
and 8 to s. 46(c), item 10 to s. 46 (d) and items 11, 12, 18, to s. 46 (e). Over and 
above these particulars, the form provides several other matters on which infor- 
mation has to be given. The ground on which the High Court has regarded the 
application of the appellant as invalid is that the application did not give full 
and detailed particulars in respect of items 10, 14 and 15. 
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We will now refer to the relevant entries in the application made by the 
appellant regarding the route Arni to Manora in respect of columns 10, 14 and 
15 and also the answers given by the appellant. 


“10. Number of vehicles kept in reserve to maintain the service regularly and to provide 
for special occasions:— 

Nagpur Division which will operate this / these route (s) holds 470 vehicles against 376 
schedule, to be operated by that Division. Thus there will be 95 vehicles in reserve to main- 
tain the services regularly and to provide for special occasions. 

14. Particulars of any stage or contract carrisge permit valid in the Statc held by the 
applicant:— 

P. St. S. 4/61, 5/61, 6/61, 7/61, 8/61, 9/61, 10/61, 18/61, 89/68, 40/68, 62/68, eto. 

15. Particulars of any permit held by the applicant in respect of the use of any transport 
vehicle in any other State:— 

P. St. S. 4/52, 4/58, 7/59, 1/60, 63/63, eto.” 


According to the High Court, the information given by the appellant is not suffi- 
cient and that especially in respect of columns 14 and 16 the applicant has not 
given exhaustively the list of the permits owned by it. 


We are not inclined to accept the contention of Mr. Gupte that the form pres- 
eribed, requiring the furnishing of information on the various particulars and 
matters referred to therein, is beyond the rule making power of the Government. 


Section 46, as we have already pointed out, requires information to be given 
by an applicant for permit not only in respect of ‘all the particulars’ enumerated 
under cls. (a) to (e) but also under cl. (f). He bas to give information on such 
other matters as may be prescribed and ‘prescribed’, as defined in s. 2 (21), means 
‘prescribed by rules made under the Act’. Section 68, to which we have already 
referred, gives power to the State Government to make rules for the purpose of 
carrying into effect the provisions of Chapter IV and also, without prejudice to 
the gencrality of this power, to make rules in respect of the various matters men- 
tioned in sub-s. (2). Clause (c) of sub-s. (2) specifically gives power to prescribe 
the form to be used for the purpose of Chapter IV, including the form of permits. 
Therefore, an application filed by a party for a permit must, at any rate, sub- 
stantially conform to the requirements of s. 46, as well as to the form framed 
under the rule-making power of the State Government. We have already 
pointed out that rule 80 provides that every application for permit should be in 
the appropriate form mentioned therein. Therefore s. 46, the relevant rule 
and the form prescribed, have to be read together, and so read it follows that 
an applicant for a permit must comply, at any rate, substantially with the various 
matters mentioned therein. It must be borne in mind that s. 68 is not control- 
led by s. 46 of the Act. In fact it specifically enables the State Government to 
make rules for the eee of carrying into effect the provisions of the Chapter. 
The Chapter itself, we have mentioned, is entitled ‘Control of Transport Vehicle’ 
and if, with a view to carrying into effect the object of control of transport ve- 
hicles, the form requires information on various matters over and above those 
enumerated in els. (a) to (d) of s. 46, it cannot be stated that the State Govern- 
ment has acted beyond its rule-making powers when prescribing such .a form. 
The form so prescribed, in our opinion, forms an integral part of rule 80 which 
the State Government is authorised to make, under s. 68 of the Act. Therefore, 
we are not inclined to accept the contention of Mr. Gupte that the matters enu- 
merated in a form provided by a rule framed under the rule-making power of the 
State Government cannot be considered to be ‘such other matters as may be 
prescribed under s. 46 (fY. The further contention that in order to treat the 
matter as one prescribed under s. 46 (f), it must have been enumerated as such in 
a rule framed under the Act, has also to be rejected. Even otherwise, we have 
already pointed out that s. 68 is not controlled by s. 46, in which case also it 
follows that the form prescribed by the State Government, by virtue of a rule 
framed under its rule-making powers, must be considered to be valid. 


Mr. Gupte drew our attention to the decision of the Mysore High Court in 
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Narayana v. S. T. Authority’. One of the questions that arose for consideration 
in that decision was whether an application for a permit under the Act can be 
considered to be defective when it did not deal with certain matters provided in a 
form prescribed under r. 156 of the Rules framed by the State of Madras under 
the Act. The High Court held that such an application has to be considered 
to be defective and observed (p. 86) : 

“It is true that if by a rule properly made by the State, it was provided that further parti- 
culars, in addition to those referred to ir clauses (a) to (e) of S. 46, should be furnished im the 
application, these particulars should have to be so furnished as directed by S. 46 (£). But no 
such rule made by the State was pointed out to us. What the State did under R. 156 was to 
merely prescribe the form in which an application should be made, although that form oon- 
tained columns which referred to many matters not specified in S, 46. 

That rule, which was made under S.68 (2) (c) of the Act, presoribed only a form. It did 

not prescribe any particulars. That being the position, those additional matters for which 
oolumns were provided in the form prescribed by it, cannot merely for that reason, claim 
the status of particulars prescribed by rules under the Act, and cannot, therefore, be regarded 
as particulars referred to in S., 46 (f) of the Act.” 
We are not inclined to agree with this reasoning of the learned Judges of the 
Mysore High Court. We have already held that the form prescribed by the 
State Government under the rules becomes part of the rule itself, which the State 
Government is competent to frame. Therefore the contention of Mr. Gupte 
that in prescribing the form the State Government has exceeded its rule-making 
power, cannot be accepted. 

The further question that arises for consideration is as to whether the view 
of the High Court that the application of the appellant is defective and so liable 
to be dismissed inasmuch as columns 10, 14 and 15 in the application form have 
not been properly filled up, is correct. Here again, we are not inclined to agree 
with the reasoning of the High Court that under such circumstances the appli- 
cation filed by the appellant cannot be treated to be an application under the 
Act. It is needless to state that an applicant must furnish full and complete 
information that is within his knowledge or possession, in his application for the 
grant of a permit. The scheme of the Act is quite clear, viz., that an applicant 
must have a proper permit for operating transport services. To obtain that 
permit, certain formalities and procedure have to be gone through. Apart from 
the other applicants having an opportunity to make representations or objections 
to the claim made by a particular applicant, certain other persons and authorities, 
as will be seen under s. 57 (3), have been given a right to make representations. 
Such filing of objections or making of representations can be effective only if an 
applicant gives all the information which is in its power or control. The expression, 
‘as far as may be’, occurring in s. 46, of the Act, must only mean that an applicant 
must give information on the various particulars and matters referred to in s. 46, 
in so far as those requirements apply to him and in respect of which it is possible 
to give information. In the absence of the expression ‘as far as may be’ in the 
old s. 46 of the Act, the Mysore High Court, in two of its decisions C. K. M. Services 
v. Mys. Rev. Board? and Sethuramachar v. Hirannayya* has taken the view 
that the provisions in s. 46 must be considered to be mandatory and pon- 
compliance with those provisions will mean that there is no proper and valid 
application under the Act and that an authority would be justified in rejecting 
the same. In Sethuramachar’s case the High Court has indicated that in the 
section, as it now stands, the position may be different. 

The Madhya Pradesh H'gh Court in an unreported decision in S. H. Motor 
Transport Company v. The State Transport Appellate Authority® (a certified copy 
of which has been given to us) has held that when an applicant does not give some 
information on certain particulars required under s. 46, it must be understood 
that he does not intend to do the necessary things as mentioned therein. In 
our opinion, the matter has to be approached from a slightly different angle, 

2 [10960] A.I.R. Mys. 83, s.c. [1950] 4 een A.I.R. Mys. 90. 


Mys. 384. 5 (1969) Misc. Petition No.6 of 1969, 
3 [1960] AIR. Mys. 72. decided on March 8, 1969. 


1969.] MAH’TRA ETC, CORP. V. B. G. R. M. SERVICE (8.c.)—Vatdialingam J. = 91 


vizą whether the authorities have got the power to reject an application sum- 
marily if it does not contain information on any matter or particulars referred to 
in the form. We are unable to find any provision in the statute giving a powcr 
to the transport authorities to reject an application summarily on that ground; 
but, we have already cmphasized that the application must give the necessary 
information on the various particulars and matters.enumerated in the form prescri- 
bed for such purpose. It is to the interest of the applicant himself to give full and 
clear information because he stands the risk of the permit not bemg granted to 
him for lack of information on certain matters. But this is quite a different 
thing from the power of the authority to reject an application forthwith on the 
ground that the application is defective. The only provision where such a power 
to reject summarily is given is under the proviso to s. 57 (3). Under this 
proviso, the Regional Transport Authority, without following the procedure of 
publishing an application and inviting objections can summarily refuse the applica- 
tion in the circumstances. mentioned therein. No doubt it may be asked that if 
an application lacks information on very vital matters, the whole object of publi- 
shing the same and inviting objections could not be achieved because the parties 
entitled to make objections and representations cannot effectively make the same. 
But, as we have already pointed out, it is really in the interest of the applicant 
himself to give the information as far as it lies within his power, on all matters. 
What the High Court has done in this case, was really to reject the applicrtion 
of the appellant summarily, a power which even the Transport Authority does 
not, in our opinion, have under the Act. Probably the statute did not give 

wer to an authority to reject an application summarily in cases not coming 
within the proviso to s. 57 (3) because when considering an application for grant of 
permits on merits, it may be open to the Regional Transport Authority, after 
giving reasons, under s. 57 (7), to refuse the application for permit. In such a 
ease, as the Regional Transport Authority is bound to give reasons, the sufficiency 
and validity of the reasons given may also be canvassed before the appellate 
authority in an appeal under s. 64 of the Act. But all this can be not at an 
earlier stage, and the refusal to grant the permit will be not on the ground 
that the application is defective, but on the ground that the particulars or infor- 
mation and other matters given in the permit do not enable the Regional 
Transport Authority to take the view that a particular applicant’s claims are 
superior to those of others. 

The question can also be considered from another point of view. Section 47 
makes it obligatory on a Regional Transport Authority, in considering an 
application for stage carriage permit, to have regard to the various matters men- 
tioned therein. One of the matters about which regard must be had is contained 
in cl. (e) viz., ‘the operation by the applicant of other transport services, includ- 
ing those in respect of which applications from him for permits are pending’. 
In respect of item 10, in our opinion, the answer given by the appellant appears 
to be fairly satisfactory. In respect of items 14 and 15, the High Court’s view 
appears to be that over and above the number of permits mentioned therein, the 
appellant should have given an exhaustive list of the other permits held by 
it in the State under item 14’or in any other State, under item 15. The Trans- 
port Authorities, in our opinion, would be acting within their jurisdiction, when 
they take into account the matter governed by cl. (e) of s. 47 (1) in calling upon 
& party to give more complete details, and give an opportunity to the other par- 
ties before it to state their objections. That is exactly what had been directed to 
be done by the Appellate Committee when it sent back the proceedings to the 
Regional Transport Authority. 

ia this view, it follows that the order of the High Court treating the appellants 
applications as invalid and excluding them from the consideration of the Trans- 
port Authority, is not warranted by the provisions of the Act. The result is 
that the order of the High Court, dated October 5, 1967 is set aside and that of 
the Appellate Committee, dated June 9, 1966 is restored. Respondents Nos. 1 
to 8 and 5 will pay the costs of the appellant. Appeal allowed. 
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Present : Mr. Justice J. M. Shelat and Mr. Justice V. Bhargava. 


THE MANAGER, M/S. PYARCHAND KESARIMAL PORWAL BIDI 
FACTORY v. ONKAR LAXMAN THENGE.* 


Master and sercvanit-—Contract of service—Transfer of service and effect of such transfer to third party. 


A contract of service being incapable of transfer unilaterally, such a transfer of service 
from one employer to another can only be effected by a tripartite agreement between 
the employer, the employee and the third party, the effect of which would be to terminate 
the original contract of service by mutual consent and to make a new contract between the 
employee and the third party. Therefore, so long as the contract of service is not terminated, 
a new contract is not made as aforesaid and the employee continues to be in the employment 
of the employer. Therefore, when an employer orders him to do a certain work for another 
person, the employee still continues to be in his employment. The only thing that happens 
m such a case ig that he carries out the orders of his master. The employee has the right to 
claim his wages from the employer and not from the third party to whom his services are 
lent or hired. It may be that such third party may pay his wages during the time that he 
has hired his services, but that is because of his agreement with the employer. That does 
not preclude the employee from claiming his wages from the employer. The hirer may 
also exercise control and direction in the doing of the thing for which he is hired or even the 
manner in which it is to be done. But if the employee fails to carry out his directions he 
cannot dismiss him and can only complain to the employer. The right of dismissal vests 
in the employer. 

Mersey Docks and Harbour Board v. Coggins and Griffith (Liverpool) Ld.) Century Insu- 
rance Co. v. Northern Ireland Road Transport Board,* Quarman v. Burnet, Jones v. Scullard,* 
Nokes v. Doncaster Colliertes,5 Denham v. Midland Employers Mutual Assurance Ld,’ and 
Jeshamani Gulabrai Dholkia v. The Scindia Steam Navigation Company, Bombay," referred to. 


THE facts are stated in the judgment. 


M. N. Phadke, Nauntt Lal and B. P. Singh, for the appellant. 
D. D. Verma and Ganpat Rai, for respondent No. 1. 


SHELAT J. This appeal, by special leave, is directed against the order of the 
High Court of Bombay (Nagpur Bench) which set aside the orders of the Assistant 
Commissioner of Labour and the Industrial Court, Nagpur and remanded the case 
to the Assistant Commissioner. 

The appellant-firm conducts a number of bidi factories at various places in 
Vidharba including the one at Kamptee. Its head office is also situate there. The 
factory at Kamptee and the head office have always been treated as separate 
entities though owned by the same firm. Consequently, the head office was 
registered under the Central Provinces and Berar Shops and Establishment Act, 
1947 and the factory at Kamptee was registered under the Factories Act. The 
factory has also its own standing orders certified under the Centra] Provinces and 
Berar Industrial Disputes Settlement Act, 1947. Respondent No. 1 was originally 
employed inthe factory at Kamptee. Two or three years thereafter he was directed 
to work at the head office and worked therein for about six years prior to the im- 
pugned order of dismissal passed against him by the munim ofthe head office. Aggr- 
ieved by the order he filed an application under s. 16 of the C. P. and Berar 
Industrial Disputes Settlement Act alleging that the said order was incompetent 
and illegal. The appellant-firm contended that at the material time respondent 
No. 1 was employed as a clerk in the head office, that the head office was a separate 
entity, that the dismissal order had not been passed by the appellant-firm as the 
owner of the said factory, that the firm, as such owner, was wrongly impleaded 
and that the application was misconceived. 

The Assistant Commissioner dismissed the application holding that respondent 
No. 1 at the material time was not the employee in the factory, but was employed 
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in the firm’s head office. He relied on the fact that the head office and the factory 
had separate rules, that respondent No. 1 used tosign his attendance in the register 
of the head office, that he was being paid his salary by the head office, and lastly, 
that his name was not on the muster roll of the factory. He also found that 
whereas the staff of the head office was governed by the C. P. and Berar Shops and 
Establishments Act, the factory was governed by the C. P. and Berar Industrial 
Disputes Settlement Act. Against the dismissal of his application, respondent 
No. 1 filed a revision application before the Industrial Court, Nagpur. The 
Industrial Court Gad the application holding that the only question raised 
before it was whether respondent No. 1 was the employee o the head office 
and that that being purely a question of fact, he could not interfere with the 
finding of fact arrived at by the Assistant Commissioner. Respondent No. 1 
thereafter filed a writ petition in the High Court challenging the said orders. The 
High Court held that it was possible in law for an employer to have various establish- 
ments where different kinds of work would be done, in which case an employee in 
one establishment would be liable to be transferred to another establishment. 
But the High Court observed that unless it was established that the employment 
of respondent No. 1 in the factory was legally terminated it could not be assumed, 
merely because he was directed to work in the head office, that his employment 
was changed and the head office was substituted as his employer in place of the said 
factory. As the order passed by the Assistant Commissioner was not clear on 
this question, the High Court remanded the case for disposal according to law. 


Mr. Phadke, for the appellants, raised the following contentions against the High 
Court’s order: (1) that the High Court made out a new case for respondent No. I, 
in that respondent No. 1 had never challenged the validity of the order of dismissal 
on the ground that there was no change of employment, and that therefore, the 
head office was incompetent to order his dismissal, (2) that the facts of the case 
justified the conclusion that respondent No. 1 had ceased to be the employee of the 
factory, and (8) that in any event he must be held to have given an implied consent 
to his being treated as the employee of the head office. In support of these conten- 
tions he relied upon the fact that respondent No. 1 had worked at the head office 
for the last six years without any protest, that his name was on the attendance 
register of the head office, that it was the head office which paid his salary and 
lastly, that he worked in the head office under the direction and control of the 
munim of that office. 


As to the first contention,.it would not be correct to say that the High Court 
made out a new case for the first time for respondent No. 1 which was not pleaded 
by him before the Assistant Commissioner. In para. No.1 of his application he 
had expressly averred that about three yars after his employment in the factory 
he had been ordered to work in the head office. In teply to the application the 
appellants conceded that though respondent No. 1 was first employed in the factory 
and had worked there for about three years, he had thereafter been transferred to 
and been working as a clerk in the head office. There was, however, no averment 
in that reply that the contract of service of respondent No. 1 with the said factory 
was at any time put an end to or that when he was directed to work in the head office 
a fresh contract of service was entered into between him and the head office. 
The Assistant Commissioner in his said order held that the head office and the 
factory were two separate establishments registered under two different Acts, 
and, therefore, subject to different provisions of law. He further held that since 
respondent No. 1 was not actually working in the factory and his name did not 
figure in the factory’s muster roll and was not paid his wages by the factory, 
the applicant could not be said to be an employee ofthe said factory. In his revision 
application before the Industrial Court, respondent No. 1 made an express plea 
that when he was directed to work in the head office, he had received no notice 
from the factory that his services were terminated there or that he had henceforth 
become the employee of the head office. It is clear from these pleadings that it 
was not for the first time in the High Court that respondent No. 1 contended as 
to the incompetence of the head office to take disciplinary action against him and 
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to pass the order of dismissal. The first contention of Mr. Phadke, therefore, 
cannot be accepted. 


As regards the second and the third contentions, there is no dispute that though 
the head office and the said factory belong to the same proprietors, they were always 
treated as two distinct entities registered under two different Acts, that respondent 
No. 1 was employed first in the factory where he worked for 2 or 8 years and 
was thereafter ordered to work at the head office where admittedly he worked for 
about six years before the impugned order terminating his services was passed. 
The question, therefore, which the Assistant Commissioner and the Industrial 
Court had to decide, in view of the pleadings of the parties, was whether respondent 
No. 1 had ceased to be the employee of the factory and was in the employment of 
the head office at the time when the impugned order was passed, or whether his 
services were simply lent to the head office and he continued all along to be the 
employee of the factory ? 

The general rule in respect of relationship of master and servant is that a subsisting 
contract of service with one master is a bar to service with any other master unless 
the contract otherwise provides orthe masterconsents. Acontract ofemployment 
involving personal service is incapable of transfer. Thus, where a businessman 
joins a partnership firm and takes his personal staff with him into the firm, his 
staif cannot be made the staff of the frm without the consent ofthe other partners. 
(cf. Mersey Docks and Harbour Board v. Coggins and Griffith (Liverpool) Ld.)}, 
In certain cases, however, it is possible to say that an employee has different 
employers, as when the employer, in pursuance of a contract between him 
and a third party, lends or hires out the services of his employee to that third 
party for a particular work. Such an arrangement, however, does not effect 
a transfer of the contract of service between the employer and his employee, but 
only amounts to a transfer of the benefit of his services. (cf. Century Insurance 
Co. v. Northern Ireland Road Transport Board).* In such cases where a third party 
engages another person’s employee it is the general employer who is normally 
liable for the tortious acts committed by the employee and his liability is not 
affected by the existence of a contract between him and the third party under which 
the services of the employee are lent or hired out for a temporary period to such 
third party. In order to absolve the employer from the liability and to make the 
person who temporarily engages the employee or hires his services it is necessary 
to prove that the relationship of master and servant was temporarily constituted 
between such third party and the employee,‘ and that it existed at the time when 
the tortious act was committed by the employee. There is, however, a presump- 
tion against there being such a transfer of an employee as to make the hirer or the 
person on whose behalf the employee is temporarily working and a heavy burden 
rests on the party seeking to establish that the relationship of master and servant 
has been constituted pro hac vic between the temporary employer and the 
employee (cf. Mersey Docks and Harbour Board v. Coggins and Griffith (Liverpool) 
Ld. (supra)). Yn cases where an employer has hired out or lent the services of his 
employee for a specific work and uch an employee has caused damage to another 
person by his tortious act, the question often arises as to who of the two i.e., 
the employer or the person to whom such services are hired out or lent, is vicariously 
responsible for such damage. In cases commonly known as cranes and carriage 
cases, Courts in England evolved the rule of the employee being temporarily 
the employee of such third p to impose the responsibility on him ifit was estab- 
lished that in the matter of the act, in the performance of which the tortious 
act was committed such third party had exercised control and direction over the 
performance of the act in question and the manner in which it was to be performed. 
The classic case commonly cited and in which this rule was applied is Quarman 
v. Burnet. (cf. also Jones v. Scullard4 where Lord Russell applied the test of the 
power to direct and control the act in performance of which damage was caused 
to another person.) The position in law is, therefore, clear that except in the case 
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of a statutory provision to the contrary, a right to the service of an employee 
cannot be the subject matter of a transfer by an employer to a third party without 
the employee’s consent. Thus, in Nokes v. Doncaster Collieries" where an order 
was made under s. 154 of the Companies Act, 1929, transferring all the assets and 
liabilities of a company to another company, Viscount Simon held that such an 
order did not mean that contracts of service between the appellant and the transferor- 
company also stood transferred. The principle that even in cases where the services 
of an employee are lent to a third party temporarily for a particular work, the 
employee still remains the employee of the employer is illustrated in Denham v. 
Midland Employers Mutual Assurance Ld! There Eastwoods Ltd. employed 
Le Grands to make test borings on their property. Le Grands provided two 
skilled drillers with plant and tackle to carry out the borings and Eastwoods Ltd. 
agreed to provide one of the labourers, one Clegg, to assist those skilled men free 
of charge to Le Grands. While the said work was being carried out, Clegg was 
killed in circumstances in which Le Grands were liable to pay damagesto his widow 
on the ground that his death was caused on account of the negligence of Le Grands 
or their servants. Le Grands sought to be indemnified by their insurers against 
their said liability. They were covered by two policies, one with the Midland 
Employers Mutual Assurance Ltd. in respect of their liability to the employees 
and the other with Lloyds in respect of their liability to the public in general. 
The policy issued by the Midland Employers Mutual Assurance Ltd. provided 
that if any person “under a contract of service” with the insured were to sustain 
any personal injury by accident caused during the period of employment, and if 
the insured became liable to pay damages for such injury the association would 
indemnify the insured against all sums for which he would be so liable. The 
policy issued by the Lloyds indemnified Le Grands for any sums for which they 
might become liable to pay in respect of death or accidental bodily injury to 
persons and loss or damage to property arising in or out of the business of borings 
carried out by Le Grands. The question was whether at the time of his death 
Clegg was the servant of Le Grands and under “ a contract of service” with them 
as provided in their policy with the Midland Assurance Ltd. Dealing with that 
question, Denning L. J. observed that the difficulty which surrounded such a 
subject arose because of the concept that a servant of a general employer may be 
transferred to a temporary employer so as to become for the time being his servant. 
Such a concept was, hesaid, a very useful device to place liability on the shoulders 
of the one who should properly bear it, but did not affect the contract of service 
itself. No contract of service can be transferred from one employer to another 
without the servant’s consent and such consent is not to be raised by operation 
of law but only by the real consent in fact of the man express orimplied. He further 
observed (p. 448): 


“Ín none of the transfer cases which has been cited to us had the consent of the man been 
sought or obtained. The general employer has simply told him to go and do some particular 
work for the temporary employer and he has gone. The supposed transfer, when it takes place, 
is nothing more than a device—a very convenient and just device, mark you——to put lability 
on to the temporary employer; and even this device has in recent years been very much restricted 
in its operation. It only applies when the servant is transferred so completely that the temporary 
employer has the right to dictate, not only what the servant is to do, but also how he is to do it.” 


Applying these principles to the facts before him, he observed that he had no doubt 
that if a third person had been injured by the negligence of Clegg in the course of 
his work, Le Grands and not Eastwoods would be liable to such third person. So, 
also, when Clegg himself was killed, Le Grands were liable to his widow on the same 
footing that they were his masters and not merely invitors. These results were 
achieved in law by holding that Clegg became the temporary servant of Le Grands. 
He further observed that there was no harm in thus describing him so long as it 
was remembered that it was a device designed to cast liability on the temporary 
employer. However, on the question whether Clegg was “under a contract of 
service’ with Le Grands, he held that he was not, for his contract of service was 
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with Eastwoods. They had selected him and paid his wages and they alone could 
suspend or dismiss him. Clegg was never asked to consent to a transfer of the 
contract of service and he never did so. If he was not paid his wages or if he was 
wrongfully dismissed from the work he could sue Eastwoods, for the breach of 
contract and no one else. If he failed to turn up for work, Eastwoods alone could 
sue him. He could, therefore, see no trace of a contract of service with Le Grands 
except the artificial transfer raised by law so as to make Le Grands liable to others 
for his faults or liable to him for their own faults and that the artificial transfer 
so raised cannot be said to be a contract ofservice within thesaid policy of assurance. 
Le Grands, therefore, were not entitled to be indemnified by the Midland Assurance 
Company under the employers’ liability policy but were entitled to be indemnified 
by Lloyds under their public liability policy. 

A contract of service being thus incapable of transfer unilaterally, such a transfer 
of service from one employer to another can only be effected by a tripartite agree- 
ment between the employer, the employee and the third party, the effect of which 
would be to terminate the original contract of service by mutual consent and to 
make a new contract between the employee and the third party. Therefore, so 
long as the contract of service is not terminated, a new contract is not made as 
aforesaid and the employee continues to be in the employment of the employer. 
Therefore, when an employer orders him to do a certain work for another person, 
the employee still continues to bein his employment. The only thing that happens 
in such a case is that he carries out the orders of his master. The employee has the 
right to claim his wages from the employer and not from the third party to whom his 
services are lent or hired. Itmay be thatsuch third party may pay his wages during 
the time that he has hired his services, but that is because of his agreement with 
the employer. That does not preclude the employee from claiming his wages 
fromthe employer. The hirer may also exercise control and direction in the doing 
of the thing for which he is hired or even the manner in which it is to be done. But 
if the employee fails to carry out his directions he cannot dismiss him and can only 
complain to the employer. The right of dismissal vests in the employer. 

Such, being the position in law, it is of the utmost importance in the present case 
that the appellants at no time took the plea that the contract of employment 
with the factory was ever terminated or that the respondent gave his consent, 
express or Implied, to his contract of service being transferred to the head office, 
or that there was fresh contract of employment so brought about between him and 
the head office. Unless, therefore, it is held from the circumstances relied upon 
by Mr. Phadke that there was a transfer of the contract of service or that respondent 
No. 1 gave his consent, express or implied, to such a transfer, respondent No. 1 
would continue to be the servant of the factory. Since the case has been remanded 
to the Assistant Commissioner, we refrain from making any observations as regards 
the effect of the admissions said to have been made by respondent No. 1 and 
relied on by the Assistant Commissioner. 


Mr. Phadke, however, relied on Jestamanit Gulabrat Dholkia v. The Scindia 
Steam Navigation Company, Bombay’ in support of his contention that there was a 
transfer of the contract of employment and that it was not a mere transfer of the 
benefit of the services of respondent No. 1. In that case the appellants were 
originally in the service of the Scindia Steam Navigation Company. In 1987 
Air Services of India Ltd. was incorporated. In 1948, the Scindias purchased 
the ASI and by 1946 ASI became a full-fledged subsidiary of the Scindias. Between 
1946 to 1951 the Scindias transferred several of their employees including the 
appellants to the ASI. TheScindias had a number of such subsidiairy companies 
and it was usual for them to transfer their employees to such companies and also 
to recall them whenever necessary. In 1958, the Government of India decided 
to nationalise the airlines operating in India with effect from June 1958. On 
April 6, 1958 the appellants wrote to the Scindias to recall them to their original 
posts but the Scindias refused to do so as they were not in a position to absorb 
them. They pointed out that a Bill, called the Air Corporation Bill, 1958, was 
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pending before Parliament, that under cl. 20 thereof persons working with ASI 
on the appointed day would become the employees of the Corporation, that under 
that clause they had the option to resign if they did not wish to join the Corporation 
and that if the appellants exercised that option, the Scindias would treat them as 
having resigned from their service. The Act was passed on May 28, 1958. Section 
20 of the Act provided that every employee of an existing air company employed 
by such company prior to July 1, 1952 and still in its employment immediately 
before the appointed day, shall, in so far as such employee is employed in connec- 
tion with the undertaking which has vested in the Corporation by virtue of the 
Act, become, as from the appointed date, the employee of the Corporation 
in which the undertaking has vested. On June 8, 1958 the appellant made a 
demand that if the Corporation were to retrench any person from the staff loaned 
to ASI. within the first five years, the Scindias should take them back. The 
Scindias refused. None of the appellant had exercised the option provided by 
s. 20 (1). On August 1, 1958, ASI became vested in the Corporation and s. 20 (7) 
came into force as from that date. The appellants contended inter alia that 
the contract of service between them and the Scindia’s was not transferable. The 
contention was rejected on the ground that by reason of s, 20 (1) the contract of 
service of the appellants stood transferred to the Corporation and that though 
the appellants were not originally recruited by ASI and were transferred by the 
Scindia to the said company, they were the employees of ASI and were such 
employees on the appointed day and since they had not exercised the option under 
s. 20 (1) they became the employees of the Corporation by operation of that pro- 
vision. The Scindias, therefore, were no longer concerned with them. It is 
true that the appellants were transferred to ASI on condition that they would 
receive the same remuneration and other benefits as they were gettinginthe Scindias 
and further that it was possible to contend that Scindias alone could dismiss them. 
But the learned Judge explained that these were special terms applicable to the 
appellants. But inspite of them they still had become the employees of the ASI 
and were such employees on the appointed day. It seems that this conclusion 
was reached on the footing that since ASI was the subsidiary company of the 
Scindias like several other subsidiary companies, and it was usual for the Scindias 
to transfer any of their employees to such subsidiary companies, the appellants 
on their transfer were deemed to have consented to become the employees of ASI 
in spite of the right of the Scindias to recall them whenever necessary and further 
that the appellants continued to be and were the employees of the ASI on the 
appointed day and were, therefore, governed by s. 20 (1) of the Act. It is clear 
that this was a case of employees becoming the employees of the Corporation by 
virtue of the operation of a statute. The decision, therefore, is not an authority 
for the proposition that an employer can transfer his employee to a third party 
without the consent of such employee or without terminating the contract of 
employment with him. That being the position, the case of Jestamant v. The 
Scindia Steam Navigation (supra) cannot assist Mr. Phadke. 


In our view the High Court was right in setting aside the order of the Assistant 
Commissioner and the Industrial Court on the ground that unless a finding was 
reached on the facts of the case that the contract of service with the said factory 
came to an end and a fresh contract with the head office came into being respon- 
dent No. 1 continued to bein the employment of the factory and the head office, 
therefore, was not competent to dismiss him. The appeal, therefore, fails and is 
dismissed with costs. 


Appeal dismissed. 


B.L.R,—7 
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Preseni : Mr, Justice V. Ramaswami and Mr. Justice I. D. Dua. 
SHYAMSUNDER TIKAM SHET v. THE STATE OF MAHARASHTRA.* 
Khkoti-—Whether khoti has proprietary right over forest land in khoti village. 


In the absence of a sanad or a deed or a grant granting proprietary rights over the soil, 
a Khoti is not the proprietor of the lands constituted as reserved forest in the khoti village 
and is not entitled to any proprietary right in the uncultivated. or forest land. 


Tajubai v. Sub-Collector of Kulaba!, Ganpati v. Secretary of State?, and Sadashio v. Secretary 
of State?, referred to, 


Tue facts are stated in the judgment. 


S. T. Desat, with Naunit Lal, for the appellants. 
G. L. Sanght and S, P. Nayar, for the respondents. 


RAMASWAMI, J. This appeal is brought by special leave from the judgment 
of the Maharashtra Revenue Tribunal, Bombay in Revenue Appeal No. 40 of 
1962 whereby the Tribunal set aside the award of the Special Deputy Collector, 
(Khoti), Kolaba under s. 12 of the Bombay Khoti Abolition Act, 1949 directing 
the amount of Rs. 887.94 to be paid to the appellants for their share of Rs, 0-12-1 
1/8 share in village Kotheri, Taluka Mahal, District Kolaba and remanded the 
case for retrial stating the points for decision by the Special Deputy Collector. 


On October 9, 1950 the appellants made an application before the Collector of 
Kolaba for obtaining compensation for Khoti rights in respect of reserved forest 
and un-assessed lands in accordance with the provisions of the Bombay Khoti 
Abolition Act, 1949 (Act No. VI of 1950) (hereinafter referred to as the Act). 
In the application, the appellants stated that the village Kotheri in Taluka Mahal 
was a Khoti Village of Pat (leasehold) and that the appellants had a Khoti share 
of Rs. 0-12-14 in the village. The appellants said that the total compensation 
which they claimed for the entire village came to Rs. 17,615 and that the share of 
Rs. 0-12-1 1/8 came to Rs. 18,888-9-0. The appellants further claimed a sum 
of Rs. 7,480 in respect of ‘loss under the reserved forest (74 acres 82 gunthas)’ 
and a sum of Rs. 6,850 being the one-third share of “the price at the present market 
rate of the trees etc., that at present stand in the reserved forest”. Ön January 81, 
1962 the appellants filed before the Special Deputy Collector, Kolaba a preliminary 
statement. In that statement the appellants contended that the Khots used to 
guard the forest in their proprietary rights in about the year 1860 A.D. and that 
the said land had been taken to the reserved forest. The appellants further con- 
tended that they had a partnership with the State in respect of forest income, 
that is, in the division of agricultural produce and that the “partnership in the 
forest income has not been abolished under the Khoti Abolition Act and the 
partnership is still subsisting”. The appellants said that “the question of deter- 
mining compensation for the forest partnership cannot, therefore, arise”. On 
May 15, 1962 the Special Deputy Collector (Khoti) Kolaba made bis award granting 
asum of Rs 887.94 as compensation. Aggrieved by the award the appellants 
preferred an appeal before the Maharashtra Revenue Tribunal being Revenue 
Appeal No. REV. A. 400f1962. On September 16, 1968 the appellants submitted 
before the Tribunal their written arguments. On September 18, 1964, November 
21, 1964 and February 1, 1965 the appellants filed before the Tribunal further 
supplementary arguments in writing. On February 21, 1965 the Tribunal delivered 
its judgment holding that the oti in Kolaba cannot claim proprietary rights 
in the village or in the reserved forest unless he proves that he has separate sanad 
or grant conveying to him these proprietary rights. The Tribunal, however, 
took the view that the appellants were not bound by any compromise decree and 
the Special Deputy Collector has dealt with the matter in a perfunctory manner. 

“Decided, October 15, 1969. Civil Appeal 182. 


No. 744 of 1966. 2 (1924) 26 Bom. L.R. 754. 
1 (1866) 8 Bombay High Court Reports 8 (1917) 20 Bom. L.R. 141. 
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The Tribunal thereforc set aside the award and remanded the case for retrial 
setting out the points to be decided by the Special Deputy Collector. 

The Bombay Khoti Abolition Act, 1949 came into ae with effect from April 
12, 1959. Section 2 (1) (tv) of the Act defines.the word “Khot” as including a 
mortgagee lawfully in possession of a khotk. Section 2 (1) (vii) of the Act 
defines the words “‘khoti khasgi land” as follows : 


“(a) in the Ratnagnhi District khoti land held by and in possession of khot other than 
khoti nisbat land and land held by a privileged occupant as defined in the Khoti Act; 

(è) in the Kolaba District,— 

(i) land which is entered in the khot’s own name as khoti or in that of a co-sharer in a 
khotki in the records of the original survey; and 

(ii) land acquired since the original survey by the khot by purchase or other lawful 
transfer otherwise than in his capacity as a khot;” 
Section 2 (1) (viit) defines the words “khoti land” as follows : 


“ *khoti land’ means land in respect of which a khot had, as such, any right or interest in 
the district of Ratnagiri according to the provisions of the Khoti Act and in the district of 
Kolaba according to the custom of the tenure;’’ 

Section 8 of the Act provides for the abolition of the Khoti tenure and states : 


“3, With effect from and on the date on which this Act comes into force,— 

(1) the khoti tenure shall, wherever it prevails in the districts of Ratnagiri.and Kolaba, 
be deemed to have been abolished; and 

(2) save as expressly provided by this Act, all the incidents of the said tenure shall be 
deemed to have been extinguished, notwithstanding any law, custom, or usage or anything 
contained in any sanad, grant, kabulayat, lease, decree or order of any court or any other instru- 
ment.” 
Section 10 deals with the right to trees and states : 


‘The rights to trees specially resorved under the Indian Forest Act, 1927, or any other law 
for the time being in force except those the ownership of which has been transferred by Govern- 
ment under any contract, grant or law for the time being in force shall vest in Government.” 
Section 12 of the Act before its amendment by the Maharashtra Act XLIII of 
1968 stood as under : 


“(1) Ifa khot or any other person jis aggrieved by any of the provisions of this Act as ex- 
tinguishing or modifying any of his rights in land and if such person proves that such extinguish- 
ment or modification amounts to transference to public ownership of any land or any night m 
or over such land, such person may apply to the Collector for compensation. 

(2) Such application shall be made in the form prescribed by rules made under this Act 
onor before the 81st day of March 1952, 

(3) The Collector shall after holding a formal inquiry in the manner provided by the Code 
award such compensation as he deems reasonable and adequate; 

Provided that— 

(a) ‘the amount of compensation for the extinguishment of the right of reservation in 
lands in a khoti village in the district of Ratnagiri shall not exceed the amount calculated at 
the rate of Rs. 2 per 100 acres of euch jand; 

(b) the amount of compensation for the extinguishment of any right to appropriate any 
uncultivated and waste lands not appropriated by any khot and not entered in the revenue or 
survey records as khoti khasgi immediately before the Ist day of August 1949, shall not exceed 
the amount calculated at the rate of Rs. & per 100 acres of such land; 

Provided further that in the case of the extinguishment or modification of any other right 
of a khot or any right of any other person the Collector shall be guided by the provisions of sub- 
section (1) of section 28 and section 24 cf the Land Acquisition Act, 1894: 

Provided also that if auy question arises whether any land is dbara, khoti khasgi or khoti 
nisbat or is held by a permanent tenant or other tenant, the Collector shall after holding a formal 
inquiry in the manner provided by the Code decide the question... 

(4) Subject to the provisions of sub-section (5), the award or decision of the Collector shall 
be final, 

(5) Any person aggrieved by the award or decision of the Collector may appeal to the 
Bombay Revenue Tribune] constituted under the Bombay Revenue Tribunal Act, 1089.” 
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The Act was amended by the Maharashtra Act XLIII of 1968 by which payment 
of compensation was provided for any loss of share in the forest revenue and the 
Amending Act came into force on October 6, 1968 and it was provided that the 
claim for compensation can be entertained upto March 81, 1964. 

On behalf of the appellants Mr. S. T. Desai did not press the argument that the 
Act is ultra vires of the Constitution of India or that the Act did not apply to tke 
village of Kotheri or to the survey plots in dispute. Learned counsel said that the 
appellant should be given sufficient opportunity of proving by oral and docu- 
mentary evidence that they had oie rights in survey plots 180 and 182 
of Mauja Kctheri in the status of kothi. 

The legal position is well-established that khotis in the district of Kolaba are 
hereditary farmers of land revenue and are entitled to hold villages as khoti on 
their entering every year into the customary habulayat. According to Molesworth’s 
Dictionary ‘khot’ means : 

“a renter of a village, a farmer of land or revenue, a fermer of the customs, a contractor or 
monopolist; an hereditary officer whose duty it is to collect the revenue of the village for Gov- 
ernment, also an officer appointed for this office; a tribe of Brahmins in the Southern Konkan.” 


In Tajubai v. Sub-Collector of Kulaba! it was held by the majority of the Full 
Bench that the khotis have no proprietary right in the soil of their village but only 
hereditary right to farm the revenue and that if the ‘‘khot’s right is the hereditary 
farming of the revenue, the living principle of that right would not be property 
inherent in the khot, but a perpetually running contract with the State.” At p. 149 
Newton J. observed in the course of his judgment : 

“Do these facts establish more than is admitted, namely, that the plaintiff had an hereditary 
Tight of farming the half of the village of Pegode, as long as she continued annually to enter into 
the customary agreement? Do they prove that she as khot had any such proprietary interest 
in the village, as would authorise her to olaim restitution of the half-share unconditionally, 
after failure during several years to discharge the office of khot ? We think not. We think, 
further, that some of the above facts militate against the title alleged by the plaintiff.” 


In Ganpati v. Secretary of State? the Bombay High Court reiterated that khots 
in the district of Kolaba are hereditary farmers of the revenue and are entitled 
to hold their villages as Khoti on their entering every year into the customary 
Kabulayats. At p. 768 Macleod C. J. stated : 

**...The relationship between the Khot and the Government, to my mind, is perfectly clear. 
As stated in Mr. Candy’s report it is indubitably established that a Khot’s interest in his village 
is limited, not absolute; he possesses in some measure a proprietary right; in fact he is an occu- 
pant with all the rights and labilities affecting such a status. The Khor has to secure to Govern- 
ment the payment of the village revenue, while the village lands which he has to manage in 
accordance with the restrictions mentioned in the Kabulayat fall under three distinct classes, 
These are (1) Dharekari lands the tenants of which have a transferable and heritable right 
paying Dhara alone to the Khot; (2) Khot-nisbat lands which are either in the hands of perma- 
nent occupancy tenants or tenants with Jess permanent right paying Fayda to the Khot and 
the Government assessment; and (8) Khoti Khasgi lands, private lands, in the possession of the 
Khot of which he can make such use as he pleases.” 


It was contended on behalf of the appellants that the Sud of 1869 at p. 124-A 
of the paper book was an important document and the Tribunal has not correctly 
appreciated the meaning of the words Khalsa and Varkas. We do not wish 
to express at this stage any concluded opinion on the construction of this document. 
We wish to make it clear that it will be open to the appellants to show before the 
Special Deputy Collector how far this document has a bearing on their claim to 
proprietary right of survey plot Nos. 180 and 182. 

It is clear that in the absence of a sanad or a deed ora grant granting proprietary 
rights over the soil a Khoti is not the proprietor of the lands constituted as reserved 
forest in the khoti village and is not entitled to any proprietary right in the 
uncultivated or forest land. The legal position is correctly summarised in 
Dandekar’s Law of Land Tenures, Vol. 1, pp. 287-288 as under : 


1 (1866) 8 Bombay High Court Reports 182. 2 (1924) 26 Bom. L.R. 754. 
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“S. 41 of the Land Revenue Code declares that the right to all trees, brushwood, jungle or 
other natural product wherever growing, except in so far as the same may be the property of 
individuals capable of holding property, vesta in Government. Government proprietorship 
of all trees is the rule and private rights or proprietorship, if any, are merely exceptions to the 
rule, The question whether a Khot has got the proprietory or any other limited right to the 
trees standing or growing on lands in his khoti village depends (1) upon the khot’s interest in 
the soil, (2) upon any express grant or concession, and (3) upon the customary user, if any. 
In the first case, if the khot is the proprietor of the soil, which is very hardly the case, he is the 
proprietor of all the trees standing or growing on the lands in his khoti village. The trees upon 
the land, and the right to cut down and sell those trees is incident to proprietorship of the land. 
Tn such a case the principle is quicquid plantatur solo solo cedit. Ordinarily the khot having no 
ownership over the soil, it has been held that he is not entitled to cut timber either on uncul- 
tivated or on forest lands. Government has the right to take such lands to make a forest re- 
serve under the customary law as well as under positive enactments.” 


It is necessary in this context to refer to the presumption that forest tracts and old 
waste belong to Government unless the presumption is displaced by positive evidence 
that Government has granted rights in any particular tract or piece of land or has 
consciously allowed adverse rights to grow therein. (See Kodoth Ambu Nair v. 
Secretary of State for India.) 

In Sadashto v. Secretary of State’ the question arose whether the khots were 
entitled to recover the sale proceeds of certain teak trees sold by Government grown 
on Varkas lands. In the alternative the khots claimed one-third sbare of the sale 
proceeds relying upon the clause in the kabulayat. It was held by the Bombay 
High Court that as between the khots and the Government the matter in dispute 
was concluded by the kabulayat and the khot could not obtain more than one-third 
of the proceeds of the sale of the trees. It was held by Shah J., that the Dunlop’s 
Proclamation could apply to Varkas lands in a khoti village; but if any person 
claimed the benefit of the Proclamation he should prove that the land, on which 
the trees stood, was his in a popular sense, that is, it was sufficiently marked out 
as being in his permanent occupation in his own right so as to make it properly 
describable as his land. On the facts of that case it wes held that the khots had 
no claim to the teak trees under s. 40 of the Land Revenue Code and they had 
failed to prove that they were entitled to the benefit of Dunlop’s Proclamation 
in respect of the Varkas lands in question. 

In the present case the Maharashtra Revenue Tribunal has remanded the casc 
for retrial to the Special Deputy Collector, Kolaba for decision on the following 
points : 

(1) Whether the appellants prove that they are the proprietors of the lands in the village 
of Kotheri or in the lands attached as a reserved forest to the said village; 

(2) Whether the appellants are entitled to any compensation for the village gaothan 
lands or lands under the rivers and nallas. This claim is based on the allegation of the appellants 
that they are the proprietors of the village ; 

(8) Whether the appellants are entitled, as a customary ineldent of the Khoti, to a share 
in the forest revenues of the village; 

(4) What is the market value of the loss of such share or right, if any, in the gaothan 
and river and nalla lands. 


We affirm the above order of remand and further direct that an opportunity 
should be given by the Special Deputy Collector to both sides to adduce such 
evidence as they choose on these points, After taking such evidence the Special 
Deputy Collector will pronounce the award in the light of the law laid down in 
this judgment. Subject to these observations we affirm the order of the Maharashtra 
Revenue Tribunal dated February 25,1965 and dismiss the appeal. There 
will be no order as to costs. 

Appeal dismissed. 


8 (1024) L.R. 51 I.A. 257, s.c. 26 Bom. 4 (1917) 20 Bom. LR. 141. 
L.R. 689, r.c. 


102 THE BOMBAY LAW REPORTER. [ VOL. LXXIII. 


Present : The Hon'ble Mr. M. Hidayatullah, Chief Justice, Mr. Justice J. C. Shah, Mr. Justice 
Ramaswamt, Mr. Justice Mitter and Mr. Justice A. N. Grover. 
VENKATRAO ESAJIRAO LIMBEKAR v. THE STATE OF BOMBAY.* 
Hyderabad Tenancy and Agricultural Lands (Re-enactment, Validation and further amendment) 
Act (Mah. Act No. XLV of 1961)——-Hyderabad Tenancy and Agricultural Lands Act (XXI 
of 1950)—Hyderabad Tenancy and Agricultural Lands (Amendment) Act (III of 1954)— 

Constitution of India, Articles 19, 31—Whether above Acts contravene arts. 19 and 31. 

The provisions of the Hyderabad Tenancy and Agricultural Lands (Re-enactment, Veli- 
dation and further amendment) Act, 1961, as also of the Hyderabad Tenancy and Agricul- 
tural Lands Act, 1950 together with the Hyderabad Tenancy and Agricultural Lands (Am- 
endment) Act, 1954, are immune from any challenge on the ground of contravention of 
arts. 19 and 81 of the Constitution of India. 


Tus facts are stated in the judgment. 


A, K. Sen, with K. P. Gupta, for the appellants. 
M.S. K. Sastri and R. H. Dhebar, for the respondents. 


GROVER J. This is an appeal by special leave from a judgment of the Bombay 
High Court dismissing a petition under article 226 of the Constitution which had 
been filed by the appellants. The validity of the Hyderabad Tenancy and 
Agricultural Lands (Re-enactment, Validation and further amendment) Act, 
1961, hereinafter called the “Maharashtra Act,” was challenged. It was also 
sought to restrain the respondents from proceeding with the enquiry under s. 88 (E) 
of the Hyderabad Tenancy and Agricultural Lands Act (Act XXI of 1950) as 
amended by the Hyderabad Tenancy and Agricultural Lands (Amendment) Act 
(Act III of 1954), read with the relevant rules. 

The appellants are land owners in Pathri Taluka of Parbhani District. This 
district was originally a part of the erstwhile State of Hyderabad and the provisions 
of the Hyderabad Act XXI of 1950 were applicable there. By amending Act 
No. III of 1954 which received the assent of the President on January 81, 1954, 
a number of amendments were made. Section 88 (Æ) was inserted. By that 
section the Government could declare by notification that ownership of all lands 
held by protected tenants which they were entitled to purchase from their land- 
holders under the provisions of chapter IV were to stand transferred to such tenants. 

The district of Parbhani became a part of the erstwhile Bombay State on the 
enactment of the States Re-Organisation Act, 1956. By means of Bombay 
(Hyderabad Areas) Adoption of Laws (State and Concurrent Subjects) Order, 1956, 
the State of Bombay adopted. and modified Hyderabad Act XXI of 1950. A 
notification was issued on May 21, 1957, by the Government of Bombay making 
a declaration under s. 88 (E) of Hyderabad Act XXI of 1950 in the district of 
Parbhani. The Agricultural Lands Tribunal and the Special Tehsildar, Parbhani 
District as also the Secretary, the Agricultural Lands Tribunal, Pathri Taluka 
of the same District started an inquiry under rule 54 of the Hyderabad Transfer 
of Ownership Rules and published a provisional list of those who were declared to 
be land owners which included some of the tenants of the appellants. The 
appellants filed objections which were dismissed. 

The Bombay Legislature passed Act XXXII of 1958 which was first published 
in the Bombay Government Gazette on April 10, 1958, after having received the 
assent ofthe President. By this Act further amendments were made in Hyderabad 
Act XXI of 1950. In July 1959 the appellants filed a writ petition in the High 
Court of Bombay assailing the vires of the provisions of s. 88 (E) of Hyderabad 
Act XXI of 1950. The grounds of attack, inter alta, were that arts. 19 (f) and 
81 of the Constitution had been contravened and that the aforesaid Act had not 
been'reserved for and had not received the assent of the President. The validity 
of the notification issued in May 1957 was also attacked. This petition was dismissed 
by the High Court in March 1960. In January 1961 this Court granted special 
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leave to appeal against that judgment. In March 1961 during the pendence 
of the appeal the Andhra Pradesh High Court in Inamdars of Sulniean =. Govt. 
of Andh. Pra.? struck down Hyderabad Act XXI of 1950 as amended by Act III 
of 1954 on the sole ground that it had not received the assent of the President as 
required by art. 81 (3) of the Constitution. In February, 1961, the Maharashtra 
Act was enacted after the assent of the President had been obtained. It repealed 
and re-enacted Hyderabad Act XXI of 1950 and declared that it shall be 
deemed to have come into force on.June 10, 1950 as re-enacted. It also repealed 
the amending laws and re-enacted them and declared that as re-enacted they shall 
be deemed to have come into force on the day specified against each of them in 
the table given therein. It made certain further amendments. Thereupon 
the appeal pending in this Court was withdrawn by the appellants with liberty to 
challenge the constitutionality of the Maharashtra Act. In November, 1962 
the appellants filed a petition under art. 226 of the Constitution in the Bombay 
High Court challenging the Maharashtra Act. This petition was dismissed by the 
High Court in March 1964. 

It appears that only two points were urged before the High Court. The first 
was that the State Legislature had no power to re-enact the provisions of the Hydera- 
bad Acts (the parent Act and the amending Acts) with retrospective effect. This 
argument was repelled by a brief observation that the State Legislature was compe- 
tent to give retrospective effect to the provisions enacted by it. The second pomt 
raised was that s. 88 (Æ) which na that protected tenants would be deemed 
to have become owners of the land held by them subject to certain conditions with 
effect from the date notified by the Government was ulira vires arts. 19 and 81 
ofthe Constitution. The High Court referred to its earlier decision in Special Civil 
Application No. 1128 of 1959 in which the same contention had been pressed but 
had not been accepted. The High Court also relied on a decision of this Court in 
Sri Ram Ram Narain v. State? in. which the constitutional validity of similar provi- 
sions contained in s. 82 of the Bombay Tenancy and Agricultural Lands Act had 
been upheld. 

The present appeal must fail. The provisions of the Maharashtra Act as also 
of Hyderabad Act XXI of 1950 together with the amending Act are immune 
from any challenge on the ground of contravention of arts. 19 and 81 of the Consti- 
tution. By the Constitution (Seventeenth Amendment) Act 1964, after entry 
20, entries 21 to 66 were inserted in the Ninth Schedule to the Constitution. Entries 
85 and 86 relate to the Maharashtra Act and Hyderabad Act XXI of 1950 res- 
pectively. Article 81 (B) gives full protection to an Act and its provisions in 
the Schedule against any challenge on the ground of inconsistency with or abridging 
of any of the rights conferred by Part III of the Constitution. This would be so 
notwithstanding any judgment, decree or order of any Court or Tribunal to the 
contrary. The amending laws and, in particular, Hyderabad Act II of 1954 
which inserted s. 88 (E) would also be covered by the same protection because 
the parent Act, namely, the Hyderabad Act XXI of 1950 was included in the 
Ninth Schedule in the year 1964 which was long after the enactment of the 
amending Act. 

In the above view of the matter no attempt was made on behalf of the appellants 
to raise the sccond question about the competency of the Legislature of the Maha- 
rashtra State to enact the Maharashtra Act with retrospective effect in respect of 
Parbhani District which became a part of the erstwhile Bombay State only after 
the enactment of the Bombay States Reorganisation Act, 1956. The reason appa- 
rently is that even on the assumption that the Maharashtra Legislature could not 
have validly enacted retrospective legislation with regard to Parbhani District, 
Hyderabad Act XXI of 1950 as amended by Act IIX of 1954 was in force at the 
time when the notification was made in May 1957 pursuant to which proceedings 
were taken which were challenged by the appellants. As regards the decision of 
the Andhra Pradesh High Court (supra) by which Hyderabad Act XXI of 1950 
was struck down as not having received the assent ofthe President under art. 81 (3) 
the position taken up in the writ petition was that such assent had been given to 

1 [1981] A. L R. A. P. 528. 2 (1958) 61 Bom. L. R. 811, S. C. 
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it on April 8, 1958 and till then the said Act was not valid and operative. According 
to the judgment of the Andhra Pradesh High Court, Hyderabad Act XXI of 1950 
had never been assented to by the President although it had received the assent 
of the Rajpramukh of the erstwhile Hyderabad State. Now the question of lack 
of assent of the President was never pressed before the High Court, nor have we 
been invited to examine it. We would, however, like to observe that, as noticed 
before, when Hyderabad Amending Act ITI of 1954 was enacted the assent of the 
President was duly obtained. Similarly when Bombay Act XXXII of 1958 
which was meant for amending Hyderabad Act XXI of 1950 was enacted the assent 
of the President had been given. Ifthe assent of the President had been accorded 
to the amending Acts, it would be difficult to hold that the President had never 
assented to the parent Act, namely, Hyderabad Act XXI of 1950. Even if such 
assent had not been accorded earlier it must be taken to have been granted when 
Amending Act II of 1954 was assented to. 


For the above reasons this appeal is dismissed; there will be no order as to costs. 
Appeal dismissed. 


Present: Mr Justice S. M. Sikri, Mr. Justice G. K. Mitter and Mr. Justics P, Jaganmohan Reddy. 
SHIVAGONDA SUBRAIGONDA PATIL v. RUDRAGONDA 
BHIMGONDA PATIL.* 

Bombay Hereditary Offices Act (Bom. ILI of 1874)—Applicability of Act to former Kolhapur 

State--Whether Act overrode the vat-hukams. 

The Bombay Hereditary Offices Act, 1874, did not apply to the former Kolhapur State 
sO as to override the specific directions of the vat-hukams which had legal and binding 
force in that State. Where, however, there were vo specific hukams the general principles 
of thc Act may be applicable. 

Ramappa Vanappa v. Laeman', approved. 

Only those vat-hukams which were purported to have been expressly issued by the au- 

thority of the ruler of the Kolhapur State whether they emanated from the Prime Minister, 

. the Political Agent, Sursubha (the Commissioner of revenue division) or the prant officers, 
had the force of law. AL the other vat-hukams which were issued by the several officers as 
executive orders, did not have any legal force. ; 


THe facts are stated in the judgment. 


N. D. Karkhants, with A. G. Ratnaparkhi, for the appellants. 
D. D. Verma, R. Mahalingier and Ganpat Rat, for the respondents. 


_JacanMonan Reppvy J. This is an appeal by special leave against the 
judgment of the Bombay High Court confirming the judgment of the Assistant 
Sessions Judge, Kolhapur who reversed the judgment.and decree of the Civil 
Judge of J unior Division at Gadhinglaj whereby the suit of the plaintiff-res- 
Jen was dismissed. The respondent had filed a suit against the appellant - 
hivagonda Subraigonda Patil, and his sons Nijappa Shivagounda Patil, Virgonda 
Shivagounda Patil, Bhimapa Shivagounda Patil and Rayappa Shivagonda Patil 
with the allegation that on May 27, 1921 defendant No. 1 Shivagounda who 
was the karta of the joint family consisting of himself and his four sons, sold by 
a registered sale deed for a sum of Rs. 2,400 the suit properties admeasuring 6 
acres and 87 guntas out of R. S. No. 62/2 and 62/8 to the plaintiff’s father 
Bhimgonda. The properties sold to the plaintiff’s father were previously 
mortgaged and it was averred that defendant No.1 had undertaken to pay the 
mortgage debt and hand over the suit property to the plaintiff’s father. It 
appears that part ofthe property out of R. S. 62/2 to the extent of four acres, 
86 guntas was mortgaged to Hanamgond Balgonda Patil for Rs. 1,000 and two acres 
and one gunta out of S. No. 62/8 was mortgaged to Virgonda and four other persons. 
It was the case of the plaintiff that after the death of Hanamgond Balgonda, 
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defendant No 1 repaid the debt to his widow Gangabsai and obtained 
possession of the hypothecated property but instead of handing over possession, 
to the plaintiff's father as stipulated in the sale deed he retained the possession. 
In respect of the other two acres and one gunta which was mortgaged to 
Virgonda and others he alleged that defendant No, 1 redeemed the mortgage and 
handed over the possession to the plaintiff’s mother as the guardian of the 
plaintiff who was then a minor and that after the plaintiff's mother got into 
possession of the property the Kolhapur Government attached the property and 
took possession of it in 1928 on the ground that the mortgage in favour of Vir- 
gonda and others was contrary to Wat Hukums. However, it appears that on or 
about March 8, 1951 attachment was vacated but the possession of this land 
was handed over by the Collector to defendant No. 1 instead of the plaintiff 
from whose possessicnit wastaken. It wasthe plaintiff's case that both in respect 
of the prop that was mortgaged to Hanamgond Balgonda and that which 
was mortgaged to Virgonda and others it was defendant No. 1 that retained 
possession of the said lands contrary to the stipulation and the sale effected 
in favour of the plaintiff's father. tt was also the plaintiff’s case that Bhim- 
gonda who was a hissader bhauband of the suit land which was a part of 
Petilki watan inam land on the date of the sale deed dated May 27, 1921 was 
entitled to claim possession of the property on the strength of his title deed and 
as such the revenue Court erred in handing over possession of the portion of the 
suit property to defendant No. 1 on March 8, 1951. 


The first defendant respondent No. 1 contended in his written statement that 
the suit being patilki watani service inam property, its transfer wasdeclared by 
wat hukums of the Kolhapur State to be illegal and void because neither the plaintiff 
nor his father was either the nawawala of the patilki watani service inam lands 
or the male members of the senior branch of the senior family. It was also 
contended that the mortgage in 1915 by defendant No. 1 in favour of Hanamgonda 
was also contrary to wat hukums and therefore void. Even apart from this defect 
the suit property was never in the possession of the deceased Hanamgonda in his 
capacity as the mortgagee but that it was always been in his possession as the 
owner thereof. Accordingly the suit was barred by limitation. On these pleadings 
several issues were framed but for the purposes of this appeal having regard to 
the arguments addressed before us only two issues are relevant, namely whether 
the sale under exh. 87 in favour of the father was void under the then prevailing 
law in Kolhapur State and whether the suit was in time. It may be mentioned 
that the trial Court had dismissed the suit of the plaintiff but the District Judge 
in appeal allowed it, set aside the decree and remanded the suit to the trial Court 
for fresh disposal according to law with the direction that the parties should be 
allowed to amend their pleadings. After remand the trial Court reframed the 
issues having regard to the amendment of the pleadings but in so far as the issues 
with which we are concerned it held against the plaintiff and again dismissed the 
suit. The plaintiff appealed to the District Court which allowed the appeal holding 
that the impugned alienation was legal and did not offend any of the provisions 
of the wat hukums that were in force and that the suit was within time. The 
appeal to the High Court of Bombay was unsuccessful. The High Court held that 
under the law in force alienation of service inams were alone declared to be invalid 
but since the subject matter under appeal did not pertain to the service inam land, 
the alienation was not void, nor was the suit barred by reason of the defendant’s 
adverse possession. 

The question we are called upon to determine in this appeal is whether according 
to the law in force as can be ascertained from the relevant wat hukums and the 
provisions of the Bombay Hereditary Offices Act III of 1874, as subsequently 
amended in so far as it is applicable to the State of Kolhapur, the alienation of the 
patel-ki-watan inam land, is void and whether the suit of the plaintiff-respondent 
is barred by limitation. Before we embark upon an enquiry in respect of these 
two questions, it would be necessary to understand the nature and significance 
of the wat hukum and the terms used therein, appertaining to watans and inams. 
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In the princely State of Kolhapur, the word wat hukum has been used not only 
for the firmans or decrees of the ruler but also for the orders issued by several autho- 
rities. This indiscriminate use of the words has caused a great deal of confusion, 
and no wonder the Supreme Court of that State had occasion to observe that they 
constituted a “wilderness”. This term, it was noticed, was not confined to orders 

assed by the ruler but also referred to those orders which were issued by the 
Chief Justice, by Sarsubha (the commissioner of revenue division) and also even 
by sub-divisional officers like the prant officer who corresponded to the deputy 
collector. But it was not every wat hukum that had the force of law. Only 
those wat hukums which were purported to have been expressly issued by the 
authority of the ruler whether they emanated from the Prime Minister, the 
Political Agent, sarsubha or the prant officers, had the force of law. All the 
other wat hukums which were issued by the several officers as executive orders, 
did not have any legal force. We shall refer to those relevant wat hukums which 
pertain to the inams in order to determine whether those inam grants were inalienable 
and subject to the rule of primogeniture. A watan or inam which in its primary 
sense means a gift was a grant made by a ruler who had the power or authority 
to make these inams. These inams were of several kinds, namely, religious 
endowments, Saranjams, service inams, etc. but we are here ecencerned only with 
service inams. These service inams have an origin of antiquity and go back 
to a feudal era where the ruler administered the government through village 
administration by compensating various services required to be performed by 
it generally by the grant of lands. The servants or officers of the village who 
rendered these services were known as balute and the number of-them generally 
were twelve known collectively as bara balute of which in Maratha villages and 
others where it was adopted the village headman was one of such balute known 
as patcl. There were others like kulkarni (accountant), deshpandya (district 
accountant), washerman, barber, ete., with which we are not here concerned 
(vide Wilson’s Glossary of Judicial and Revenue terms). The land which was 
granted for the performance of each of these services was hercditary and held 
subject to the terms of the grant in the sanad which governed inheritance, inalien- 
ability, etc. The subject matter of the suit as already noticed formed part of the 
patelki watan land and was situated in the Kolhapur State, where it is contended 
that according to the wat hukums then in force a sale in favour of a bhauband 
of the vendor but not a nawawala was valid. The bhauband we are informed 
by the learned advocate for the appellant, Shri Karkhanis, and it is not denied 
by the respondents’ learned advocate, literally means kinsman or relative, has 
been translated as watandar of the same watan in the Supreme Court, and kinsman 
by the translator in the High Court. A reference to Wilson’s Glossary shows 
that the word Bhau means a brother, a cousin. There is no doubt that it refers 
to relatives of the vendor. The word nawawala means the registered holder cf 
the watan. An excerpt from page 12 of V.S. Desai’s book—The Kolhapur 
Inam Law—has been cited before us namely that whenever the holder of an inam 
died, it became necessary to undertake a succession inquiry in order to ascertain 
the person upon whom the inam should descend and the person so designated 
was called the nawawala. He was the holder of the inam and “had the right to 
render service, if service had to be rendered.” It was therefore urged by the 
plaintiff that as both the vendor and the vendee belonged to the watandar’s family 
the transaction was valid under the wat hukums of the Kolhapur Darbar, and 
as such we will have to examine these wat hukums. 


The first of the documents upon which reliance is placed is wat hukum No. 76 
of 1282 fasli issued on April 18, 1878. This prohibits by car:celling all prior orders 
pertaining to service inams, the partition and mortgage of watan lands. Paragraph 7 
of this wat hukum states that the owner of the lends above-mentioned not being 
private property has no right to alienate by way of mortgage, sale, gift, etc., and 
such transfer will not be recognized by civil or revenue Courts in the Kolhapur 
State. Only the right of the person taking such land will be recognized. If deeds 
alienating by way of mortgage, cte., as mentioned above are got executed from the 
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ownet and registered in the government offices, such registration should nct be 
construed as approval of the government to such transfers. On September 18, 
1876, the Political Agent issued, circular No. 28 of 1286 fasli with reference to the 
wat hukum No. 12 of 1288 fasli issued on July 12, 1871. It said even though 
the wat hukum issued in the year 1871 had declared that a person in whose name 
the watan was continued should not give or take by way of mortgage, gift, etc., 
that provision is not complied with and it was, accordingly, made known by that 
circular that those who had mortgaged, ete., their lands should redeem within 
three menths failing which the lands will be forfeited. It added that even if 
the lands were mortgaged hereafter they would be forfeited. Again on August 4, 
1887, sarsubha issued wat hukum No. 19 of 1297 fasli, after referring to the orders 
issued from time to time that the watan lands of Patel kulkarni, mahdra, ete., 
should not be mortgaged or sold, it proceeded to make an exception in these words : 
“It should not be understood that this order puts any restrictions on village officers 
patel kulkarni, ete., mortgaging ete., their lands with bhaubands.’? While 
all the previous wat hukums appear to have prohibited alienations whether by way 
of sale or mortgage absolutely on pain of their being forfeited if the provisions were 
not complied with, this wat hukum seems to make an exception in favour of 
mortgages between bhaubands. Thereafter in 1896, wat No. 9 of 1806 issued 
by Sir Nayadhish (Chief Justice) cancelled all wat hukums pertaining to service 
wat hukums issued prior to 1876. A subsequent wat hukum No. 89 of 1805 
issued on February 26, 1896 states that as some doubts had been raised because 
of the use of vernacular words in wat hukum No. 19 of August 4, 1887 pertaining 
to watans of the watandars performing service, it was decided to prohibit the 
watandars or his pot bhaubands from alienating watan in any form. It was 
directed that an endorsement to this effect should be made on wat No. 19 dated 
August 4, 1897 and that the same be brought into force. This sarsubha wat was 
a huzur resolution having the force of law. There are several other wat hukums 
namely sarsubha wat bukum 85 of 1885 fasli dated March 12, 1904, sarsubha wat- 
hukum 28 of 1818 fasli, but it is not necessary to deal with them as they do not 
refer to this aspect of the matter. By sarsubha wat hukum No. 44 of 1822 fasli, 
dated May 28, 1918, it was made known that “every inam” of whatever type 
was impartible and was to be continued with eldest son only. If any partition 
takes place hereafter, “government will not approve of it. Every partition 
effected prior to this order will not be affected as this order will not have retrospective 
effect.” It is, therefore, seen that by this date not only the alienation of service 
ina s wes prohibited but it was made impartible, succession to which was to be 
governed by the law of primogeniture. Then we get sarsubha wat No. 4 of 
1828 fasli issued on June 11, 1918 approved by buzur resolution No, 5 of 1918. 
This wat is translated thus : 

“Prohibiting, mortgaging or alienating in any other form the impartible inams.—Be it 
known that there is a.ban on mortgaging or disposing of in any manner like other service watans 
the inams which have been declared impartible by the foregoing wat hukum and that all the 
wat hukums prohibiting such alienation issued so far are applicable to the inams declared 
impartible by the wat No.44. This will come into force from the date of the gazette.” 


The trial Court points out that there were certain decisions of the Kolhapur 
High Court which lay down that alienation of whatever type of inam was prohibited 
except a sale to the nawawala but they were based on the presumption that these 
two wat hukums 44 of 1822 and 4 of 1828 are in existence. It was further stated 
that these wat hukums were omitted by wat hukum 40 of 1917, as can be seen 
from the list of the non-existing wat hukums given at p. 10 of appendix to vol. H 
of the collection of wat hukums. Though it is stated that the wat hukum 40 of 
1917 was not available but from the first column it appears that it was not in force 
in respect of two categories of nams mentioned in it which categories do not include 
the service inams. There is another sarsubha wat 4 of 1888 fasli issued on March 28, 
1924 for granting permissiononly to Nawawala wajirders watandars to purchase 
lands from pot bhaubands. These two wats Nos. 4 of 1828 and 4 of 1888, it is 
said, vary the absolute prohibition against alienation by permitting patel-ki- 
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watan service inam to be mortgaged like other service inams, though alienation 
would be void if it is made in favour of any one other than bhauband and without 
permission even to bhaubands. It was sought to be contended before the High Court 
and also before us that though initially under the Bombay Hereditary Offices 
Act III of 1874, which was made applicable to the State of Kolhapur by notification 
of 1297 fasli published in the Karvir State Gazette (Kolhapur) on March 8, 1888, 
s. 5 which prohibited the alienation if not made with the sanction of the govern- 
ment, was substituted by a denis th amendment by Bombay Act V of 1886. 
This amended section, however, ‘only prohibited alienations in any form in favour 
of any person who was not a bhauband beyond the natural lifetime of the watan 
holder. This amended provision also was applied to the Kolhapur State in the 
same way as the main Act was applied. It is, however, urged that the Bombay 
Watan Act and the amendment were only applied in spirit that is acccrding to the 
obvious meaning or import unlike other Acts which were applied to the Kolhapur 
State in their entirety without any limitation. But the High Court of Bombay 
did not find it necessary to go into the question as to whether the Bombay Act or 
its amendment applied in letter or spirit, because according to it, the Kolhapur 
law was also precisely the same as the law prevailing in the Bombay State. We 
have already set out the various wat hukums and are of the view that the alienations 
by way of sale at any rate were prohibited. In so far as application of the Bombay 
Act and its amendment is concerned, we are one with Gajendragadkar, J., as 
he then was, when delivering the judgment of the full bench consisting of himself, 
Chagla, C J., and Shah, J., as he then was, in Ramappa Vanappa v. Lawman, 
observed : 

“The decision of this question has been made somewhat difficult by reason of the fact 

that in the State of Kolhapur the Watan Act has been made made applicable ‘in spirit’ and 
there are a large number of vat-hukums issued in respect of questions relating to inami lands 
from time to time,... In dealing with the questions pertaining to the watans the Courts in 
Kolhapur have therefora to consider this mass of vat-hukums and apply them to the facts 
before them, In doing so they have also to bear in mind the fact that the spirit of the Watan 
Act had also been made applicable to the State. Mr. Justice Madgavkar who presided over 
the Supreme Court at Kolhapur for several years strongly criticised the application of the 
Watan Act in spirit only on the ground that he was unable to understand what such an appli- 
cation of the spirit of the Act really meant. ‘Hither an Act, in any or all of its sections, 
applies, or it does not’ observed Madgavkar J. ‘To apply it inthe spirit but not in the letter is 
beyond the power of the Courts... With respect we agree with this criticism made by Mr. Justice 
Madgavkar.” 
What the full bench was dealing with was the question whether under the wat 
hukums of the Kolhapur State, the sanadi inam land which was impartible reverts 
to the State on the death of the holder, and after an examination of all the wat 
hukums it expressed the view that whatever the restrictions may be upon that 
land which does not make the property the absolute property of the watandar, 
that property does not revert to the State but descends to the next heir by the rule 
of primogeniture. We are not concerned with that aspect of the matter but 
only with the question whether the alienation in favour of the plaintiff’s father 
was valid, and we think on the construction of the various wat hukums that it was 
not. We agree with the full bench that the Bombay Hereditary Offices Act 
(Watan Act) did not apply to the Kolhapur State so as to override the specific 
directions of the Vat-hukums which had’ legal and binding force in that State. 
It may be observed that the notification of March 8, 1888 whereby certain laws 
in force in what was then British India were applied in toto with modifications 
but the Watan Act is applied only “to go according to the obvious meaning or 
import”. What was perhaps intended was that where there were no specific 
hukums the general principles of the Watan Act may be applicable. At any 
rate in this case as there is a specific prohibition from alienating patel-ki-watan 
and other similar inams we need not rely on the provisions of the Bombay Act. 


1 (1950) 52 Bom. L.R. 839, $41, F.B, 
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On the other question namely whether the suit is barred by limitation, we 
are of the view that it is not. The facts as narrated will show that in one case 
possession was given to the plaintiff’s widow after the mortgage was redeemed. 
But the Collector under a misapprehension effected a forfeiture and took possession 
but subsequently perhaps realising the mistake, released the property but handed 
over possession to the wrong person namely the defendant. It is only after that 
thata right would accrueto the plaintiff to file asuit for ejectment and for recovery of 
possession on the ground of his title. There is no validity in the submission made 
on behalf of the defendant that the plaintiff was out of possession from 1928 till 
the date of suit—April 17, 1988, Article 142 has no application because the suit 
1s not against the defendant on the ground that he has beco dispossessed by him 
but against a person who is not entitled to possession, The defendant did not 
dispossess the plaintiff, and as such art. 142 is not applicable at all. In any case, 
it is not necessary to go into this question in any great detail, because in the view 
we have taken upholding the defendant’s plea that the said alienation is void 
the plaintiff’s suit must fail. 


The appeal is accordingly allowed, the judgment and decree of the High Court, 
set aside and that of the trial Court, restored with costs here and below. 


Appeal allowed. 


tt 


Present : Mr. Justice J.C. Shah, Mr. Justice V. Ramaswami and Mr. Justice A. N. Grover. 
TAYABALI JAFERBHAI TANKIWALA v. M/S. ASHAN AND CO.* 


Transfer of Property Act (IV of 1882), Sec. 118-—-Whether for bringing about waiver of notice fo quit 
new tenancy must come into existence. 


. Section 118 of the Transfer of Property Act, 1882, does not indicate in terms that for bring- 
ing about a waiver of notice to quit, a new tenancy by an express or implied agreement 
must cume into existence ; all that is required under it is to see whether any act has been 
proved on the part of the lessor which shows an intention to treat the lease as subsisting 
provided there is an express or implied consent of the person to whom the notice is given. 


Lowenthal v. Vanhoute!, and Harihar Banerji v. Ramsashi Roy*, referred to. 


M. C. Chagla with S. S. Shukla, for the appellant, 


S.T Desai with D N. Mishra and J. B. Dadachanjt and Co., for respon- 
dent No. 1 


Grover J. This is an appeal by special leave from a judgment of the Bombay 
High Court and arises in the following circumstances. 


The suit premises consisting of a shed at 180, Shuklaji Street, Bombay are the 
roperty of the appellant, and were let out to the respondent as a monthly tenant. 
By means of a notice dated June 18, 1956 the tenant was informed by the land- 
Jord that he was in arrears of rent since July 1, 1958 and was liable to pay to 
the landlord a sum of Rs. 1,826 being the amount of rent calculated up to the 
date of the notice. As he was an habitual defaulter and had been making 
illegal use of a passage attached to the premises without the consent of the land- 
lord his tenancy’ was being terminated. He was further called upon to make 
payment of the amount of arrears. The tenant did not vacate the premises and 
a second notice was sent dated October 18, 1957 calling upon him to deliver 
vacant possession of the premises which were stated to be in his occupation as a 
monthly tenant. In the second notice another ground was mentioned for getting 
the premises vacated, It was that the same were required for the personal use 
and occupation of the landlord. It may be mentioned that prior to the despatch 
of the second notice the landlord had been paid and he had received the amount 
"Decided, September 24, 1969. Civil Appeal Lh (1918) L. R. 45 I.A. 222, s.0. 21 Bom. 
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of arrears which were said to be due in the first notice. In other words the rent 
had been received upto March 1955. On October 80,1957 the tenant made a 
tender by means of a cheque of the full amount of arrears then due but the cheque 
was returned by the landlord. 


On March 81, 1958 the landlord filed a suit for ejectment and for recovery of 
rent from April 1955 to November 1957 and compensation for use and occupation 
from December 1957 to February 1938 as also for a certaio amount for vacant 
possession being rack rent of twelve months’ rent, the total amount of all the 
items being Rs. 2,448.12 Np. In July 1960 the plaintiff sought and was allow- 
ed to amend the plaint by introducing the following paragraph: 


“Notice dated 18th June 1956 under section 12 of the Bombay Rent Control Act was given 
by the plaintiff’s advocates to the defendants demanding payment of arrears of rent from lst 
July 1958 upto date 1956, which has been duly acknowledged. Copy of the said notice is 
hereto annexed and marked Ex. ‘A’”’. 


The ejectment was claimed on the ground of default in payment of arrears of rent 
and for personal use and occupation. The learned trial Judge held that by serving 
a second notice and by various acts and conduct the landlord showed a clear inten- 
tion to waive and condone the ground of default in payment of arrears 
contained in the first notice. As-regards the ground of personal requirement 
the trial Court was not satisfied that the premises were reasonably and bona 
fide required by the plaintiff for his own use. The suit for eviction was dismissed 
although a decree for Rs. 1,822.07 was granted. The matter was taken in appeal 
to the Court of Small Causes. The appeal Court held that there was no waiver 
on the part of the landlord as regards the default committed by the tenant in 
not paying the arrears of rent within one month after the receipt of the first 
notice. In other words, the service of a second notice and other facts which had 
been found by the trial Court did not amount to a waiver of the first notice. 
But it was of the view that the demand of the arrears of rent made in the notice 
dated June 18, 1956 was excessive and illegal which made the notice invalid. 
The other point about personal necessity appears to have been abandoned by 
the plaintiff before the appeal Court. The landlord filed a petition under 
art, 227 of the Constitution in the High Court which was dismissed in limine. 

It has been contended before us on behalf of the landlord that the view of the 
appeal Court on the effect of an excessive demand having been made in the no- 
tice was altogether erroneous. In Raghunath Raoji Dandekar v. Anant Narayan 
Apie! this Court laid down that a notice to quit under the Transfer of Pro- 
perty Act would not be bad because by mistake or oversight more was deman- 
ded in the notice under s. 12 (2) of the Bombay Rents, Hotel and Lodging House 
Rates Control Act, 1947 (Act LVII of 1947), hereinafter called the Act, than was 
due. It is urged that since the aforesaid infirmity in the notice dated June 18, 
1956 alone had prevailed with the appeal Court the High Court ought to have 
entertained the petition under art. 227 and after setting aside the judgment of the 
appeal Court the suit for ejectment should have been decreed. Relance has been 
placed on s. 12 (3) (a) of the Act according to which where the rent is payable 
by the month and there is no dispute regarding the amount of standard rent or 
permitted increases if such rent or increases are in arrears for a period of six 
months or more and the tenant neglects to make payment thereof until the 
expiration of the period of one month after notice referred to in sub-s. (2), the 
Court shall pass a decree for eviction in any such suit for recovery of possession, 
It is argued that the notice dated June 18, 1956 was the only notice which after 
the amendment introduced in the plaint by para. 8A was to be treated as a valid 
notice and since there had been non-compliance with the demand made in that 
notice the Court was bound to pass a decree for eviction. As there was failure to 
exercise jurisdiction the High Court had the power and the authority to interfere 
in a petition under art, 227 of the Constitution. 


1 (1966) Civil Appeal No. 887 of 1964, decided on April 5, 1966 (Supreme Court). 
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It seems to us that on the facts which have been established the landlord was 
bound to fail. It is abundantly clear that he had, in the second notice dated 
October 18, 1957, treated the tenancy as subsisting and not only the respondent 
was described as a monthly tenant but also in the plaint, even after the amend- 
ment had been allowed, rent was claimed upto November 1957; thereafter the 
the amount due was described as compensation for use and occupation. The 
plaintiff was thus fully alive to the distinction between rent and damages for use 
and occupation and it cannot be said that he had abandoned the second notice 
and asked for the same to be treated as non-est or that he had relied solely 
on the first notice dated June 18, 1956. Under s. 118 of the Transfer of Property 
Act a notice given under s. 111, cl. (h) is waived with the express or implied con- 
sent of the person to whom it is given by any act on the part of the person 
giving it showing an intention to treat the lease as subsisting. Illustration (b) 
1s in the following terms : 


“(b) A, the lessor, gives B, the lessee, notice to quit the property leased. The notice ex- 
pires, and B remains in possession. A gives to B as a lessee a second notice to quit. The first 
notice is waived”. 

If only the language of the illustration were to be considered as soon as the 
second notice was given the first notice would stand waived. Counsel for the 
aoa has relied on the observation of Denning J., (as he then was), in Lowen- 

l v. Vanhoute ? that where a tenancy is determined by a notice to quit it is not 
revived by anything short of a new tenancy and in order to create a new tenancy 
there must be an express or implied agreement to that effect and further that a 
subsequent notice to quit is of no effect unless, with other circumstances, it is 
the basis for inferring an intention to create a new tenancy after the expiration 
of the first. The Privy Council in Harihar Banerji v. Ramsashi Roy? had said 
that the principles governing a notice to quit under s. 106 of the Transfer of 
Property Act were the same in England as well as in India. For the purpose of 
the present case it is wholly unnecessary to decide whether for bringing about 
a-waiver under s. 118 of the Transfer of Property Act a new tenancy by an express 
or implied agreement must come into existence. All that. need be observed 
is that s.118 in terms does not appear to indicate any such requirement 
and all that has to be seen is ahehe any act has been proved on the 
part of the present appellant which shows an intention to treat the lease as sub- 
sisting provided there is an express or implied consent of the person to whom 
the notice is given. 

In the present case there can be no doubt that the serving of the second notice 
and what was stated therein together with the claim as laid and amplified in 
the plaint showed that the landlord waived the first notice by showing an inten- 
tion to treat the tenancy as subsisting and that this was with the express or im- 

lied consent of the tenant to whom the first notice had been given because he 
ia even made payment of the rent which had been demanded though it was 
after the expiration of the period of one month given in the notice. 

It further appears that the rent was sent by the tenant treating the tenancy as 
subsisting and not as having come to an end by virtue of the first notice. 
There is another significant fact which shows that it was the second notice which 
was considered by the landlord to be the effective notice. It was in the notice 
sent in October 1957 that the landlord, for the first time, raised the ground of per- 
sonal necessity. In the suit requirement of personal necessity was made one of 
the main grounds on which eviction was sought. In the first notice which was 
sent in June 1956 no such requirement or ground had been mentioned. It was 
‘not open, therefore, to the landlord to say that he did not want to rely on the 
‘second notice and should be allowed to base his action for eviction only on the 
first notice containing the ground of the default in payment of arrears of rent. 
We are satisfied that the suit of the landlord was rightly dismissed though 
we have sustained its dismissal on different reasoning. — Appeal dismissed. 


The appeal, therefore, fails and it is dismissed with costs. 
2 [1947] 1 K.B. 842. 8 (1918) L.R. 45 LA. 222,8.c. 21 Bom. L.R. 522. 
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Present: Mr, Justice S. M. Sikri, Mr. Justice G. K, Milter and Mr. Justice K. S. Hegde. 
HIRA H. ADVANI v. THE STATE OF MAHARASHTRA”. 


Sea Customs Act (VILI of 1878), Sec. 171-A—Indian Evidence Act (I of 1872), Secs. 132, 1, 3— 
Criminal Procedure Code (Act V of 1898), Sec. 4(1) (m)—Indtan Oaths Act (X of 1873), Secs. 4, 
5—Admissibility of statements made to customs officers under 8. 171-4, Sea Customs Act. 


Section 171-A of the Sea Customs Act, 1878, does not limit the right of interroga- 
tion to questions the answers whereto may not incriminate the person interrogated. 

Maqbool Hussain v. The State of Bombay’, Thomas Dana v. The State of Punjab’, Lalji 
Haridas v. State of Maharashtra’, Indo China Steam Navigation v. Jasjit Singh‘, 
Queen-Empress v. Tulja*, St. Aubyn (L. M.) v. A.G.,* Amba Lal v. The Union of India’, 
Regina v. Benjamin Scott*, Sris Chandra Nandi v. Rakhalananda (deceased)*, Comrs. 
of Customs and Excise v. Har!® and Nishi Kant v. State of Bthar™, referred to. 


R. Jethmalani, K. N. Mirchandani and U. P. Singh, (In Cr. A. No. 86 of 1968), 
for the appellant. 

Nur-ud-din Ahmed, K. N. Mirchandam and U. P. Singh, (In Cr. A. No. 87 of 
1968), for the appellant . 

A. S. R. Chari, with J. M. Mirchandant and Mrs. K. Hingorani, (In Cr. A. No. 88 
of 1968), for the appellant. 

K. Hingorani, (In Cr. A. No. 89 of 1968) for the appellant. 

N. H. Hingorani, for Mrs. K. Hingorani, (In Cr. A. No. 90 of 1968), for the 
appellant, 

Dr. L. M. Singhvi, with B. D. Sharma and S. P. Nayar, (In all the Appeals), for 
the respondent. 


Mirrer J. This group of ae by a certificate under art. 184 (Z) (c) of 
the Constitution of India granted by the High Court of Bombay disposing of 
Criminal Appeals Nos. 497 to 500 and 516 of 1965 upholding substantially the 
conviction and sentences passed against the appellants by the Presidency 
Magistrate, 2nd Court, Mazagaon, Greater Bombay. 

The appellants before us and two others were prosecuted by the Assistant 
Collector of Bombay for offences of conspiracy and substantive offences puni- 
shable under s. 167 (81) of the Sea Customs Act and s. 5 of the Imports and Ex- 
ports (Control) Act, 1947. The gist of the complaint was that all the accused 
knowingly and with intent to defraud the Government of India of duty paya- 
ble thereon and/or to evade the prohibitions and restrictions for the time being 
in force under or by virtue of the Sea Customs Act with respect thereto vis., 
s. 8 (2) of the Imports and Exports (Control) Act, 1947 entered into a conspiracy 
in Bombay and other places during the period commencing from August 1958 
and August 1959 to acquire possession and to be concerned in carrying, remov- 
ing, concealing and otherwise dealing with prohibited and restricted goods in 
very large quantities of the C.I.F. value of not lessthan Rs.1,45,828 and in re- 
lation to the said contraband goods to be knowingly concerned in fraudulent 
evasion of or attempt at evasion of the duty chargeable thereon and of the 
prohibition and restriction as aforesaid applicable to the said goods and thuscom- 
mitted offences under s, 120-B of the Indian Penal Code read with s. 167 (81 
of the Sea Customs Act as amended and s. 120-B of the Indian Pena] Code rea 
with s. 5 of the Imports and Exports (Control) Act, 1947..... 

The prosecution case was that although accused Nos. 1 and 2 as shown above 
were purporting to carry on business separately, they were in fact carrying 
on business together, accused No. 1 being the brain behind the business 


*Decided, August 13, 1969. Criminal Appeals 5 (1887) LL.R. 12 Bom. 86. 
Nos. 86 to 90 of 1968. 6 [1951] 2 All E.R. 478. 
1 [1958] S.C.R. 780, s.c. 56 Bom. L.R. 18. 7 [1961] 1 8.C.R, 938. 
2 [1959 Sunp (1) S.C.R. 374. ' 8 169 English Reports 909. 
3 [1964] 8 S.C.R. 700, s.c. 66 Bom, L.R. ® [1941] 1 Cal. 468, p.c. 
; 10 967] 1 AU ER. 177. 
4 [1964] 6 S.C.R. 594, 11 [1969] A.LR. S.C. 422. 
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conducted in the name of H.B. Advani Brothers and/or Indo Far East Traders 
while accused No.'2 helped him substantially in his business. Accused Nos 1, 2 
and 6 were said to have hatched a conspiracy to import prohibited goods from 
Hong Kong to Bombay by evading the provisions of law and payment of import 
duty. In this they took advantage of the practice of the customs officers at 
Bombay at that time who passed examination order in respect of alternate cases 
imported and the choice as to which of the two indicated in the examination order 
should be actually opened for examination was left to the importer or his repre- 
sentative. The conspiracy according to the prosecution case was to take ad- 
vantage of this practice by sending genuine goode in the middle case where the 
consignment was of three cases and inporting contraband goods in the remain- 
ing two. Where the consignment consisted of only two cases the importer or his 
representative present at the time of getting the examination order or at the 
time of actual examination of the cases by the customs officers used to manoe- 
uvre to get only the case containing the genuine goods examined and take de- 
livery of the ecnsignment containing contraband goods without actual examina- 
tion, In some instances where the consignment consisted of only two cases 
they bore different marks “MIM” and “MTM” it being known to the conspirators 
as to which mark indicated the contraband goods. Further, the conspirators 
were said to have taken advantage of the trafficking in licences by purchasing 
the benefit thereof from the holders and importing contraband goods 
and some genuine goods on those licences in the names of those licence 
holders and successfully manoeuvring to clear the same on arrival of the con- 
signments in Bombay with the help of the relevant-documents retired from the 
bank or with the documents directly received from the exporter. In all this it 
was necessary to have the help of a person of their confidence to clear the goods 
and the services of accused No. 4, who was experienced in clearing work and beld 
a dock permit, were availed of. This was done by accused No. 4 getting 
Sunderdas Tarasingh, the proprietor of Tarasingh and Sons to lend only the name 
of his concern by accepting a small remuneration for preparing the relevant 
bills of entry and leaving the actual work of clearing the goods to accused No. 
4 who applied for and obtained a dock permit as an employee of Tarasingh and 
Sons in May , 1959.... 

We now come to the question as to the admissibility of the statements made 
to the customs officers under s. 171-A of the Sea Customs Act. At the outset 
it has to be noted that this section came into the Statute Book in the year 1955 
and there was nothing similar toit in the Act beforesuch inclusion. Thesection reads 


“(1) Any officer of customs duly employed in the prevention of smuggling shall have power 
to summon any person whose attendance he considers necessary either to give evidence or to 
produce a document or any other thing in any inquiry which such officer is making in connec- 
tion with the smuggling of any goods. 

(2) A summons to produce documents or other things may be for the production 
of certain specified documents or things or for the production of all documents or things of 
a certain description in the possession or under the control of the person summoned. 

(3) Al persons so summoned shall be bound to attend either in person or by an authorized 
agent, as such officer may direct; and all persons so summoned shall be bound to state the 
truth upon any subject respecting which they are examined or make statements and to produce 
such documents and other things as may be required : 

Provided that the exemption under section 182 of the Code of Civil Procedure, 1908 shall 
be applicable to any requisition for attendance under this section. 

(4) Every such inquiry as aforesaid shall be deemed to be a judicial proceeding within the 
meaning of section 198 and section 228 of the Indfan Penal Code.” 

In Maqbool Hussain v. The State of Bombay1, where provisions of the Sea Customs 
Act were considered at some length by this Court before the amendment of 1955 
by insertion of s. 171-A, it was said (p. 742): 

“AN this is for the enforcement of the levy of and safeguarding the recovery of the sea 

customs duties. There is no procedure prescribed to be followed by the Customs Officer in the 


1 [1958] S.C.R. 780, s.c, 56 Bom. L.R. 18, 
B.L.R,.—8 
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matter of such adjudication and the proceedings before the Customs Officers are not assimila- 
ted in any manner whatever to proceedings in courts of law according to the provisions of 
the Civil or the Criminal Procedure Code. The Customs Officers are not required to act judici- 
ally on legal evidence tendered on oath and they are not authorised to administer oath to any 
witness... All these provisions go to show that far from being authorities bound by any rules 
of evidence or procedure established by law and invested with power to enforce their own judg- 
ments or orders the Sea Customs Authorities are merely constituted administrative machinery 
for the purpose of adjudging confiscation, increased rates of duty and penalty prescribed in the 
Act... 
We are of the opinion that the Sea Customs Authorities are not a judicial tribunal and the 
adjudging of confiscation, increased rate of duty or penalty under the provisions of the Sea 
Customs Act do not constitute a judgement or order of a court or judicial tribunal necessary 
for the purpose of supporting a plea of double jeopardy.” 
The Court in that case was dealing with the question as to whether an order of 
confiscation was a punishment inflicted by a Court or a judicial tribunal within 
the meaning of art. 20 (2) of the Constitution, 

In Thomas Dana v. The State of Punjab? the provisions of the Sea Customs Act 
were examined again and referring to s. 187-A it was said (p. 286) : i 


“This section makes it clear that the Chief Customs Officer or any other officer lower in rank 
than him, in the Customs department, is not a ‘court’, and that the offence punishable under 
item 81 of the Schedule to s. 167, cannot be taken cognizance of by any court, except upon a 
complaint in writing, made, as prescribed in that section.” 

With regard to the use of the word ‘offence’ indiscriminately all over the Act, it 
was said (p. 289) : 

„AU criminal offences are offences, but all offences in the sense of infringe- 
ment of a law, are not criminal offences ... but when a trial on a charge of a criminal offence 
is intended under any one of the entries of the Schedule aforesaid, it is only the Magistrate 
having jurisdiction, who is empowered to impose a sentence of imprisonment or fine or both.” 
It was argued before us that the position became entirely different as a result 
of the inclusion of s. 171-A as sub-s. (4) of the section went to show that an en- 

uiry by customs authorities wherein statements of persons recorded was ‘‘to be 

eemed to bea judicial proceeding within the meaning of section 198 and section 228 of 
the Indien Penal Code.” Counsel argued that suck proceeding was a judicial pro- 
ceeding also for the other purposes thus attracting the operation of s. 182 of the 
Evidence Act. Apart from the point as to non-exercise of a claim of privilege 
(about which we express no opinion) there can be no question that if the said 
section of the Evidence Act is to be attracted to such a proceeding statements 
made by him in any such inquiry could not be proved against him in the criminal 
proceedings launched. It was argued that sub-s. (3) of s. 171-A made it obli- 
gatory on the persons summoned to state the truth upon any subject respecting 
which he was examined and if the proceeding was a judicial proceeding there was 
nothing to exclude the applicability of s. 182. Our attention was drawn to 3. 1 
of the Indian Evidence Act which made the statute applicable to all judicial 

roceedings in or before any Court in the whole of India. As ‘Court’ in s. 8 
included all Judges and Magistrates and all persons , except arbitrators, legally 
authorised to take evidence, it was contended that the customs officers being 
authorised by s. 171-A of the Sea Customs Act were ‘courts’ within the meaning 
of the definition ofs.8. Reference may also be made to the definition of 
‘evidence’ in the said section which shows that the word means and includes inter 
alia all statements which the Court permits or requires to be made before it by 
witnesses, in relation to matters of fact under inquiry. 


Reference was also made to s. 4(1) of the Code of Criminal Procedure, 1898 
under which ‘investigation’ for purposes of the Code includes all the proceedings. 
under the Code for the collection of evidence conducted by a police officer or by 
any person (other than a Magistrate) who is authorised by a Magistrate in this 
behalf; and cl. (m) which defines “judicial proceeding” as including any proceed- 


2 [1959] Supp. (1) S.C.R. 274. 
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ing in the course of which evidence is or may be legally taken on oath. Counsel 
relied strongly on the judgment of this Court in Lalji Haridas v. State of 
Maharashtra? where this Court had to consider whether an Income-tax Officer 
exercising powers under s, 87 of the Income-tax Act, 1922 was a ‘Court’ within 
the meaning of s. 195 (1) (b) of the Code of Criminal Procedure making the sanc- 
tion thereunder obligatory for the filing of a complaint in respect of an offence 
alleged to have been committed under s. 198 of the Penal Code. Sub-sections 
(T) to (3) of s. 87 of the Income-tax Act were worded somewhat differently from 
those ofsub-ss. (I) to (3) of s. 171-A of the Sea Customs Act. The words in sub-s. 
(4) of s. 87 are for all practical purposes identical with those used in s. 171-A (4). 
There this Court by a majority of three to two were of opinion that the proceed- 
i before the Income-tax Officer were judicial proceedings not a under 
s. 198 of the Indian Penal Gode but werealso to be treated as proceedings in any 
Court for the purpose of s. 195 (1) (b) of the Code of Criminal] Procedure. The 
majority Judges referred to the sections in the Indian Penal Code and the Cri- 
minal Procedure Code mentioned above and to provisions in various other Acts 
wherein the Legislature had expressly mentioned that s. 195, Criminal Procedure 
Code would apply to proceedings before diverse authorities and accepted the 
argument that reading s. 198, Indian Penal Code and s. 195 (1) (b), Criminal Pro- 
cedure Code together it would be reasonable to hold that proceedings which are 
judicial under the former should be taken to be proceedings under the latter. 
According to the minority Judges although the word ‘judicial proceeding’ was 
wide enough to include not only proceedings before a ‘court’ but proceedings 
before certain tribunals it was clear from a decision of this Court in Indo China 
Steam Navigation v. Jasjit Singh? that a Customs Officer “was not ‘a court or 
Tribunal’ and s. 87 (4) of the Income-tax Act should not be given a meaning 
different to that given in s. 171-A (4) of the Sea Customs Act.” 

In our view if the Legislature intended that the inquiry under s. 171-A was to 
be considered a judicial proceeding not within the narrow limits therein specified 
but generally, it could have used suitable words to expressits intention. Although 
this Court gave a wider meaning to the expression ‘judicial proceeding’ in Lalji 
Haridas’s case (supra) there is nothing in that judgment to warrant a still wider 
interpretation of that definition. 

Mr. Jethmalani referred to the provisions in the Indian Oaths Act (X of 1878) 
and on the basis of his argument that the statements under s. 171-A (4) were made 
on oath contended that the proceedings became a judicial proceeding in the wider 
sense of the word. In our view the Oaths Act has no application here. The 
preamble to the Act shows that it was an Act to consolidate the law relating to 
- judicial oaths, affirmations and declarations and was enacted because the Legis- 
lature thought it “expedient to consolidate the law relating to judicial oaths, 
affirmations and declarations and to repeal the law relating to official oaths, 
affirmations and declarations.” Section 4 of the Act provided that : 


‘*The folowing Courts and persons are authorized to administer, by themselves or by an 
officer empowered by them in this behalf, oaths and affirmations in discharge of the duties or 
exercise of the powers imposed or conferred upon them respectively by law :— 

(a) All Courts and persons having by law or consent of parties authority to receive evi- 
dence;”? 

The relevant portion of s. 5 runs— 

“Oaths or affirmations shall be made by the following persons :— 

(a) All witnesses, that is to say, all persons who may lawfully be examined, or give, or be 
required to give, evidence by or before any Court or person having by law or consent of parties 
authority to examine such persons or to receive evidence;” 

Counsel argued that a Customs Officer was a person who had authority by law 
to receive evidence within the meaning of s. 4 of the Oaths Act and anybody who 
could be lawfully examined before such a person would be a witness within the 
meaning of s. 5 and as such it would be necessary to administer oath to them. In 


3 [1964] 6 S.C_.R. 700, s.c. 66 Bom. L.R. 4, [1964] 6 S.C.R. 594. 
460. f 
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our view, the argument proceeds on a complete misconception of the provisions of 
the Act. The preamble to the Act shows that the oaths referred to are only ju- 
dicial oaths and s. 7 shows that all such oaths had to be administered according 
to such forms as the High Court might prescribe. The Customs Officers have 
nothing to do with such’forms and nothing -has been shown to us that any such 
formality was ever complied with. Neither do the records show that any oath 
was administered to any person making a statement under s. 171-A. In Maqbool 
Hussain’s case (supra) this Court stated expressly that the Customs Officers were 
not authorised to administer oath and the position according to us is not altered 
by the insertion of s. 171-A in 1956. l 

Mr. Jethmalani referred us to the decision in Queen-Empress v. Tulja® and-to 
certain observations of West J. in that case. There it was held that a Sub-Re- 
gistrar under the Registration Act (III of 1877) was not a Judge, and, therefore, 
was not a ‘Court’ within the meaning of s. 195 of the Code of Criminal Procedure 
and as such his sanction was not necessary for a prosecution for forgery in res- 

ect of a forged document presented for registration in his office. West J. had 
owever observed that (p. 42) : 

“.,. An inquiry is judicial if the object of it is to determine a jural relation belween one 
person and another, or a group of persons; between him and the community generally; but, even 
a judge, acting without such an object in view, is not acting judicially.” $ 
Relying on this observation counsel argued that the object of an inquiry under 
s. 171-A was to find out and establish the jJural liability of the persons making the 
statement, viz., whether he had committed an offence or not, and as such the 
inquiry was a judicial proceeding. In our view the argument is not worthy of 
acceptance. At the stage envisaged by s. 171-A a Customs Officer is given the 
power to interrogate any person in connection with the smuggling of any goods 
which it is his duty to prevent. Such a person may have nothing to do with the 
smuggling of any s although he may know where such goods are or who has 
or had them. Sub-section (3) of s. 171-A does not compel any person to make 
a statement but if he makes a statement he has to state the truth so as to avoid 
punishment under s. 198, Indian Penal Code. At that stage nothing may be known 
as to whether an offence has been committed or who has committed it and the 
person interrogated at that stage certainly is not a person accused of or charged 
with an offence. He is merely called upon to give evidence to facilitate the 
inquiry. He is not a witness giving evidence in a Court and his testimony will 
make him liable under s. 198, Indian Penal Code, only because of the express 
provision of law in sub-s. (4) of s. 171-A. 

Counsel also argued that as a Customs Officer according to all the decisions 
of this Court already mentioned, is to act judicially, a proceeding for recording 
evidence before him was a judicial proceeding. This is wholly without any force 
because even administrative officers have to act judicially. Counsel further 
argued that a deeming provision in a statute was not necessarily designed to give 
an artificial construction to a word or a phrase but it might be used for other 
purposes also. He referred to the case of St. Aubyn (L. M.) v. A.-G.* where it 
was said (p. 498): 

‘*.,.The word ‘deemed’ is used a great deal in modern legislation. Sometimes it is used to im- 
pose forthe purposes of a statute an artificial construction of a word or phrase that would not other- 
wise prevail. Sometimes it is used to put beyond doubt a particular construction that might 
otherwise be uncertain. Sometimes it is used to give a comprehensive description that 
includes what is obvious, what is uncertain and what is, in the ordinary sense, impossible.” 
It was argued that the Legislature might weil have used the word “deemed” in 
sub-s. (4) of s. 171 not in the first of the above senses but in the second, if not the 
third. In our view the Deae to be attached to the word “deemed” must 
depend upon the context in which it is used. In Lalji Haridas’s case this Court 
went elaborately into the question as to the extent of this deeming provision 
which would have been wholly redundant if the word ‘deemed’ in section 171-A 
(4) was used in any sense other than to give an artificial construction. 


5 (1887) I.L.R. 12 Bom. 36. 6 [1951] 2 All E.R. 478. 
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The second branch of Mr. Jethmalani’s argument under this head was that the 
principle underlying s. 182 of the Evidence Act was a principle of Common Law 
well known to criminal jurisprudence and as such was applicable even if s. 182 
in terms was not attracted. In this connection, he referred us to certain obser- 
vations of Subba Rao, J. (as he then was) in Amba Lal v. The Union of India" 
where in his dissenting judgment on the interpretation of ss. 168 and 171-A of the 
Act his Lordship had observed that (p. 987) : 


“a To such a situation, though the provisions of the Code of Criminal Procedure or the 
Evidence Act may not apply except in so far as they are statutorily made applicable, the funda- 
mental principles of criminal jurisprudence and of natural justice must necessarily apply.” 
Counsel also referred us to the decision in Regina v. Benjamin Scott. The ques- 
tion before the Court in that case was whether the answers to the questions put 
to the defendant before the Court of bankruptcy relating to his trade dealings 
and estate tending to disclose a fraud of concealment of his property was admi- 
ssible evidence against him on an indictment charging him with altering, muti- 
lating and falsifying his books with intent to defraud his creditors. The exa- 
mination was taken in conformity with s. 117 of the Bankrupt Law Consolidation 
Act (12 and 18 Vict. c. 106) which enacted that a bankrupt may be examined by 
the Court “‘touching all matters relating to his trade, dealings or estate, or which 
may tend to disclose any secret grant, conveyance or concealment of his lands 
etc.” There was no dispute that the questions put were relevant as touching 
matters relating to his trade eto. Delivering judgment in which three other 
Judges concurred, Lord Campbell C. J. held that the defendant was bound to 
answer the questions although by his answers he might criminate himself. 
According to the learned Chief Justice (p. 918) : 


**... and we think it would be in contravention of the expressed intentions of the Legislature 
to permit the bankrupt to refuse to answer such questions; for ever since the reign of Elizabeth 
successive statutes have been passed, purporting that to guard against frauds in bankruptcy 
the bankrupt, when called upon to answer questions respecting his estate and effects, should 
not be allowed to avail himself of the common law maxim ‘nemo tenetur se ipsum accusare’ .” 


With regard to the maxim relied on by the defendant’s counsel he said 
(p. 914) : 

.,. But Parliament may take away this privilege, and enact that a party may be bound 
to accuse himself; that is, that he must answer questions by answering which he may be erimi- 
nated.” 

He further held that the maxim could not be treated as an implied proviso to be 
subjoined to the 117th section. 

Mr, Jethmalani however relied on certain observations of Coleridge, J. in his 
dissenting judgment. In our view the maxim of the English Common Law can 
have no application here. Our law of evidence which is a Sane tyes Code does 
not permit the importation of any principle of English Common Law relating to 
evidence in criminal cases to the contrary. Section 2 of the Indian Evidence Act 
before its repeal by the Repealing Act (I of 1988) provided as follows : 


“2, On and from that day (lst September 1872) the following laws shall be repealed :— 

(1) AU rules of evidence not contained in any Statute, Act or Regulation in force in any 
part of British India; 

(2) All such rules, laws and regulations as have acquired the force of law under the twenty- 
fifth section of ‘The Indian Councils’ Act, 1861,’ in so far as they relate to any matter herein 
provided for; and 

(8) The enactments mentioned in the schedule hereto, to the extent specified in the third 
column of the said schedule. 

But nothing herein contained shall be deemed to affect any provision of any Statute, Act 
or Regulation in force in any part of British India and not hereby expressly repealed.” 

We may usefully refer to the judgment of the Privy Council in Sns Chandra 
Nandi v. Rakhalananda (deceased)? where the Judicial Committee approved of 


7 [1961] 1 S.C.R. 933. 9 [1941] 1 Cal. 468, at p. 475, P.C. 
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the statement of the law contained in the judgment of the High Court reading : 


“ It is to be noticed in this connection that s. 2 (1) of the Indian Evidence Act repeals the 
whole of the English common law on evidence so far as it was in force in British India before 
the passing of the Indian Evidence Act,’and that provision of the law in effect prohibits the 
employment of any kind of evidence not specifically authorised by the Act itself.” 

Lord Atkin who delivered the judgment of the Judicial Committee pointed out 
that evidence which was not admissible under the Indian Evidence Act could 
not be let in for the purpose of bringing out the truth and said (p. 475) : 


«+... What matters should be given in evidence as essential for the ascertainment of truth, it 
is the purpose of the law of evidence, whether at common law or by statute to define. Once a 
statute is passed, which purports to contain the whole law, it is imperative. It is not open to 
any Judge to exercise a dispensing power, and admit evidence not admissible by the statute, 
because to him it appears that the irregular evidence would throw light upon the issue. 
The rules of evidence, whether contained in a statute or not, are the result of long experience, 
choosing no doubt to confine evidence to particular forms, and therefore eliminating others 
which it is conceivable might assist in arriving at truth.” 
The question there related to the admissibility of evidence which according to 
the Judicial Committee should not have been adduced. The question before 
us is somewhat different but if the Indian Evidence Act is a complete Code re- 
pealing all rules of evidence not to be found therein, there is, in our opinion, no 
scope for introduction of a rule of evidence in criminal cases unless it is within 
the four corners of s. 182 or some other provision of the Evidence Act. As the 
Act does not apply to interrogations by a Customs Officer exercising powers 
under s. 117-A of the Sea Customs Act, s. 182 of the Evidence Act cannot be 
attracted. 


Lastly it was contended that s. 171-A did not authorise interrogation of a sub- 
ject to extract admissions from him which could be used against him on a future 
occasion. In aid of this proposition reliance was placed on a decision of the House 
of Lords in Comrs. of Customs and Eacise v. Harg. The main question there 
was whether the answers given by the respondents in the course of interrogation 
by Customs Officer were admissible in evidence. The power to interrogate was 
said to be derived from the Finance Act, 1946, s. 20 (8) which provided in sub- 
stance that every person concerned with the purchase or importation of goods etc. 
shall furnish to the Commissioners within such time and in such form as they 
may require information relating to the goods or to the purchase or importation 
thereof ete., and shall upon demand made by any officer or other persons autho- 
rised in that behalf by the Commissioners produce any books or accounts or 
other documents of whatever nature relaing thereto for inspection by that officer 
or person. On a construction of that provision Lord Reid was of the view that 
there was nothing therein to require the trader to give answers which might 
incriminate him. His Lordship also observed that the section gave the officer 
no right to submit the respondents to prolonged interrogation they had to under 
go and the respondents could not have been prosecuted if they had refused to 
answer. His Lordhsip observed that the right of the Commissioners to require 
information was quite different and said (p. 181) : 


“‘,. If a demand for information is made in the proper manner the trader is bound to ans- 
wer the demand within the time and in the from required whether or not the answer may tend 
to incriminate him, and if he fails to comply with the demand he can be prosecuted. If he 
answers falsely he can be prosecuted for that, and, if he answers in such a manner as to incrimi- 
nate himself, I can see no reason why his answer should notbe used against him. Some statutes 
expressly provide that incriminating answers may be used against the person who gives them 
and some statutes expressly provide that they may not. Where, as here there is no such express 
provision the question whether such answers are admissible evidence must depend on 
the proper construction of the particular statute. Although I need not decide the point, it 
seems to me to be reasonably clear that incriminating answers to a proper demand under this 
section must be admissible if the statutory provision is to achieve its obvious purpose.” 


10 [1967] I All E.R. 177. 
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Prima facie these provisions are against the contention of the appellant. In that 
case the House of Lords in effect held that the provision of law did not entitle 
the Commissioners “‘to send a representative to corfront the trader, put questions 
to him orally and demand oral answers on the spot; and ... that it does not 
entitle them to send their representative to subject the trader to a prolonged 
interrogation in the nature of a cross-examination.” The provisions of s. 171-A 
are in sharp contrast to the provision of law before the House of Lords. Here 
the statute expressly authorises officers of customs to secure the attendance of 
ersons to give evidence or produce documents or things relevant in any enquiry 
in connection with the smuggling of goods. A limit is set to the right to obtain 
production in sub-s. (2) of the section and sub-ss. (3) and (4) lay down that if a 
person summoned does not state the truth in such an examination he may be 
proceeded against under s. 198, Indian Penal Code for giving false evidence. 

Counsel also drew our attention to the new ss. 107 and 108 of the Customs Act, 
1962 where the power to examine persons has been given to all officers of cus- 
toms by the first of the above-mentioned sections and the power to summon per- 
sons to give evidence and produce documents as in s. 171-A. is given to a gazetted 
officer of customs under s, 108 of the new Act. In our view, this difference 
ig immaterial for the purpose of this case and there is nothing in s. 171-A. which 
limits the right of interrogation to questions the answers whereto may not iñori- 
minate the person interrogated. 

The High Court considered at some length the question as to whether the 
statement of the accused under s. 171-A (4) should be considered as a whole or 
whether reliance could be placed upon portions thereof rejecting the rest. 
It was argued before the High Court that inasmuch as the statements were sou- 
ght to be relied upon as a confession the Court was bound to take into account 
not only the portions containing admissions but also the explanations which 
followed. The High Court held that a statement under s. 171-A did not stand at 
par with a confession so that it had to be taken as a whole or rejected as a whole. 
Even with regard to the statements portions of which are inculpatory against the 
maker and other portions whic} are not, it has been held in a recent decision of 
this Court that the inculpatory portion can be accepted if the exculpatory por- 
tion is found to be inherently improbable. ... vide Nishi Kant v. State of Bihar”. 
In this case the explanations contained in the statements were considered by 
the Courts below and for reasons given they thought fit to reject the same and 
we see no reason to come to a different view. 


{ The rest of the judgment is not material to this report. ] 
Appeals (excepting Appeal No. 88 of 1968) dismissed. 


Present : Mr. Justice J. C. Shah and Mr. Justice V. Ramaswamt. 


F. HOFFMANN-LA ROCHE AND CO. LTD. v. GEOFFREY MANNERS 
l AND CO. PRIVATE LTD.* 


Trade and Merchandise Marks Act (43 of 1968), Secs. 11, 12 (1), 2 (1) (d), 9 (1) —Drug Rules, 1946, 
Rule 61 (2)—Trade marks ‘Protevit” and ““Dropovit’”’ in respect of vitamin preparations— 
Whether latter mark likely to deceive or cause confusion—‘‘Dropovit” whether an invented 
word—~Test to determine whether proposed trade mark likely to cause deception or confusion. 


The appellants’ trade mark ‘“Protovit’”’ was registered in respect of medicinal and phar- 
maceutical preparations and substances and was used on multi-vitamin preparations -in 
Hquid and tablet forms. The respondents’ trade mark “Dropovit’’ was subsequently regis- 
tered in respect of medicinal and pharmaceutical preparations and substances but the res- 
pondents restricted the designation oftheir goods to medicinal and pharmacentical 
preparation and substances containing principally vitamins. On the question whether the 
‘respondents’ mark so nearly resembled the appellants’ mark as to be likely to deceive-or 
cause confusion and., whether the respondents’ mark was not an invented word :— 


11 [1969] A.LR. S.C. 422. No. 1880 of 1966. 
g ed, September 8, 1969. Civil Appeal 
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Held, that, in the circumstances of the case, there was no real tangible danger of confu- 
sion if the respondents’ trade mark was allowed to continue to remain on the Register, and 
that the word ‘‘ Dropovit” was an invented word and was, therefore, entitled to be 
registered as a trade mark and was not liable to be removed from the Register. 

Under s. 12 (1) of the Trade and Merchandise Marks Act, 1958, it is not necessary that 
it should be intended to deceive or intended to cause confusion. It is its probable effect 
on the ordinary kind of customers that one has to consider. It is necessary to apply both 
the visual and phonetic tests for comparison of the words of two marks. The marks must 
be compared as wholes. It is not right to take a portion of the word and say that because 
that portion of the word differs from the corresponding portion of the word in the other 
case there is no sufficient similarity to cause confusion. The true test is whether the tota- 
lity of the proposed trade mark is such that it is likely to cause deception or confusion or 
mistake in the minds of persons accustomed to the existing trade mark. 


Parker-Knoli Limited v. Knol International Limited’, In the Matter of an Application by 
the Pianotist Company Ld, for the Registration of a Trade Mark*, Aristoc, Ld. v. Rysta, Ld.*, 
Lavroma case: Tokalon Ld, v. Davidson & Co.‘, Diabolo case’, and We Cordova v. Vick Chemical 
Coy., referred to. 


K. S. Shavaksha and R. A. Shah, J. B. Dadachanji, of J.B. Dadachanji and 
Co., and Miss Bhuvanesh Kumari, for the appellant. 


M. C. Chagla, with I. M. Chagla and Anoop Singh, and M. N. Shroff, for 
I. N. Shroff, for the respondent. 


Ramaswami J. This appeal is brought by certificate from the judgment of 
the Bombay High Court dated August 17, 1964 in application No. 65 of 1962 u 
holding in part the judgment of Mr. Justice Tarkunde dated December 7, 1962 in 
Miscellaneous Petition No. 858 of 1961. 

The appellant is a limited liability company incorporated under the laws of 
Switzerland and carries on business in the manufacture and sale of pharmaceu- 
tical and chemical products. The respondent is a company incorporated under 
the Companies Act in India and also carries on business in the manufacture and 
sale of pharmaceutical products. 

On December 2, 1946 the appellant applied for registration of its trade mark 
“PROTOVIT”. The application was granted and the appellant’s mark was 
registered in Class V in respect of “Pharmaceutical preparations for human use 
and for veterinary use, infants’ and invalids’ foods”. The appellant thereafter 
used that mark on multi-vitamin preparations in liquid and tablet forms and its 
goods are being sold under that mark at least since the year 1951. 

On January 28, 1957 the respondent applied for registration of its mark 
‘“DROPOVIT” in respect of “medicinal and pharmaceutical preparations and 
substances.” The application was registered but the advertisement of the res- 
pondent’s application escaped the notice of the appellant who did not hence 
oppose the registration. By a letter dated March 4, 1958 Messrs Voltas Ltd., 
the appellant’s agents, drew the attention of the appellant to the respondent’s 
mark “DROPOVIT”. There was negotiation between the parties but on March 
19, 1958 the respondents wrote to the appellant refusing to alter its trade mark. 
On January 21, 1959 the appellant applied for rectification of the Register by 
removal therefrom of the respondent’s trade mark. The ground urged in support 
of the application was that the respondent’s mark so nearly resembled the appe- 
llant’s mark as to be likely to deceive or cause confusion. On March 9, 1960 the 
appellant applied for amendment of the application and an additional ground 
was taken that “DROPOVIT” was not an invented word. The application 
for amendment was allowed by the Registrar. The amended application was 
opposed by the respondent. By his judgment dated August 5, 1961 the Joint 
Registrar rejected the application for rectification holding that ““_DROPOVIT”’ 
was not deceptively similar to “PROTOVIT” and that the word “DROPOVIT”’ 

1 [1962] R.P.C. 265. 4 (1915) 82 R.P.C. 188. 


2 (1906) 28 R.P.C. 774. 5 seo 25 R.P.C. 565. 
8 (1044) 62 R.P.C. 65. 6 (1951) 68 R.P.C. 108. 
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considered as a whole was not descriptive. The appellant took the matter in 
appeal to the Bombay High Court. On December 7, 1962 Mr. Justice Tarkunde 
dismissed the appeal. The appellant preferred an appeal under Letters Patent 
but the appeal was dismissed by a Division Bench consisting of Chief Justice 
Chainani and Mody J. on August 17,1964, During the hearing of the appeal 
the respondent restricted the designation of goods to “medicinal and pharma- 
ceutical preparations and substances containing principally vitamins”. 

The application for rectification was madeon January 21, 1959 before the Trade 
and Merchandise Marks Act, 1958 (Act No. 48 of 1958) came into operation. 
But it is not disputed that under s. 186 (3) of this Act the decision of this case is 
governed by the provisions of Act No. 48 of 1958 (hereinafter called the Act). 

Section 11 of the Act states: 

“A mark— 

(a) the use of which would be likely to deceive or cause confusion; or 

(b) the use of which would be contrary to any law for the time being in force; or 

(c) which comprises or contains scandalous or obscene matter; or 

(d) which comprises or contains any matter likely to hurt the religious susceptibilities of 

any class or section of the citizens of India; or 

(e) which would otherwise be disentitled to protection in a court; 
shall not be registered as a trade mark.” 

Seotion 12 (1) provides : 

“Save as provided in sub-section (3), no trade mark shall be registered in respect of any 
goods or description of goods which is identical with or deceptively similar to a trade mark 
which is already registered in the name of a different proprietor in respect of the same goods 
or description of goods.” 

Section 56 (T) reads : 

“On application made in the prescribed manner to a High Court or to the Registrar by any 
person aggrieved, the tribunal may make such order as it may think fit for cancelling or varying 
the registration of a trade mark on the ground of any contravention, or failure to observe a 
condition entered on the register in relation thereto.” 


Section 2 (1) (d) defines the pharse “deceptively similar” as follows : 

‘* A mark shall be deemed to be deceptively similar to another mark if it so nearly resembles 
that other mark as to be likely to deceive or cause confusion;” 

The first: question to be considered in this appeal is whether the word “DRO- 
POVIT” is deceptively similar to the word “ ROTOVIT” and offends the pro- 
vision of s. 12 (1) of the Act. In other words, the question is whether the res- 
pondent’s mark so nearly resembles the registered ae as to be “‘likely to deceive 
or cause confusion”, It is not necessary that it should be intended to deceive 
or intended to cause confusion. It is its probable effect on the ordinary kind 
of customers that one has to consider. 

In Parker-Knoll Limited v. Knoll International Limited’, Lord Denning 
explained the words ‘‘to deceive” and the phrese “‘to cause confusion” as follows: 


“Secondly, ‘to deceive’ is one thing. To ‘cause confusion’ is another. The difference 
is this: When you deceive a man, you tell hima lie. Youmakea false representation to him and 
thereby cause him to believe a thing to be true which is false. You may not doit knowingly, 
or intentionally, but still you do it, and so you deceive him. But you may cause confusion with- 
out telling him a lie at all, and without making any false representation to him. ‘You may in- 
deed tell him the truth the whole trath and nothing but the truth, but still you may cause con- 
fusion in his mind, not by any fault of yours, but because he has not the knowledge or ability to 
distinguish it from the other pieces of truth known to him or because he may not even take the 
trouble to do se.” f 
The tests for comparison ofthe two word marks were formulated by Lord Parker 
in In the Matter of an Application by the Pianotist Company Ld. for the Registration 
of a Trade Mark? as follows : l 

t.. You must take the two words. You must judge of them, both by their look and by 

their sound. ‘You must consider the goods to which they are to be applied. You must consi- 


1 [1962] R.P.C. 265, at p. 274. 2 (1906) 28 R.P.C. 774, at p. T77. 
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der the nature and kind of customer who would be likely to buy those goods. In fact, you must 
consider all the surrounding circumstances; and you must further consider what is likely to 
happen if each of those trade marks is used in a normal way as 4 trade mark for the goods of 
the respective owners ofthe marks, If, considering all those circumstances, you come to the con- 
clusion that there will be a confusion — that is say, not necessarily, that one man 
will be injured and the other will gain illicit benefit, but that there will be a confusion in the 
mind of the public which will lead to confusion in the goods — then you may refuse the registra- 
tion, or rather you must refuse the registration in that casé.”’ 

It is necessary to apply both the visual and phonetic tests. In Aristoc, Ld. v. 
Rysta, Ld.*, the House of Lords was considering the resemblance between the 
two words “Aristoc” and “Rysta”. The view taken was that considering the 
way the words were pronounced in English, the one was likely to be mistaken 
for the other. Viscount Maugham cited the following passage of Lord Justice 
Luxmoore in the Court of Appeal, which passage, he said, he completely accep- 
ted as the correct exposition of the law: 


‘.. The answer to the question whether the sound of one word resembles too nearly the 
sound of another so as to bring the former within the limits of Sec. 12 of the Trade Mark 
Act, 1988, must nearly always depend on first impression, for obviously a person who is familiar 
with both words will neither be decived nor confused. It is the person who only knows the one 
word and has perhaps an imperfect recollection of it who is likely to be deceived or confused. 
Little assistance, therefore, is to be obtained from a meticulous comparison of the two words, 
letter by letter and syllable by syllable, pronounced with the clarity to be expected from a teg- 
cher of elocution. The Court must be careful to make allowance for imperfect recollection and 
the effect of careless pronunciation and speech on the part not only of the person seeking to buy 
under the trade description, but also of the shop assistant ministering to that person’s wants.” 
It is also important that the marks must be compared as wholes. It is not right 
to take a portion of the word and say that because that portion of the word di- 
ffers from the corresponding portion of the word in the other case there is no 
sufficient similarity to cause confusion. The true test is whether the totality 
of the proposed trade mark is such that it is likely to cause deception or confusion 
or mistake in the minds of persons accustomed to the existing trade mark. 
Thus in Lavroma case* Lord Johnston said : 


“«...We are not bound to scan the words as we would in a question of comparatio literarum. 
It is not a matter for microscopic inspection, but to be taken from the general and even casual 
point of view of a customer walking into a shop.” 

In order to decide whether the word ‘“SDROPOVIT” is deceptively similar to 
the word ‘“PROTOVIT” each of the two words must, therefore, be taken as a 
whole word. Each of the two words consists of eight letters, the last three letters 
are common, and in the uncommon part the first two are consonants, the next 
is the same vowel ‘o’, the next is a consonant and the fifthis again a common 
vowel ‘o’. The combined effect is to produce an alliteration. The affidavits 
of the appellant indicate that the last three letters “VIT” is a well known common 
abbreviation used in the pharmaceutical trade to denote vitamin preparations. 
In his affidavit dated January 11, 1961 Frank Murdoch, has referred to the 
existence on the Register of about 57 trade marks which have the common 
suffix “VIT” indicating that the goods are vitamin preparations. It is ap- 
parent that the terminal syllable “VIT” in the two marks is both descriptive and 
common to the trade. If greater regard is paid to the uncommon element in 
these two words, it is difficult to hold that one will be mistaken for or confused 
with the other. The letters ‘D’ and ‘P’ in “DROPOVIT” and the correspond- 
ing letters “P” and “T” in “PROTOVIT” cannot possibly be slurred over in 
pronunciation and the words are so dissimilar that there is no reasonable 
probability of confusion between the words either from the visual or phonetic . 
point of view. ; 

In the High Court, counsel for the respondent made a statement that the res- 
pondent was willing that the Court should direct in exercise of its powers under 


3 (1944) 62 R.P.C. 65, at p. 72. (1915) 82 R.P.C. 188, at p. 186. 
4 Tokalon Ld. v. Davidson & Co., 
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s. 56 (2) that the Registrar should limit the respondent’s trade mark “DROPO- 
VIT” to medicinal and pharmaceutical preparations and substances containing 
principally vitamins and that the appeal should be decided on this basis. The 
question of deceptive similarity must therefore be decided on the basis of the class 
of goods to which the two trade marks apply subject to the limitation agreed to 
by the respondent. From the nature of the gocds it is likely that most of the 
customers would obtain a prescription from a doctor and show it to the chemist 
before the purchase. In such a case, except in the event of the handwriting of 
the doctor being very bad or illegible the chance of confusion is remote. As we 
have already observed the evidence shows that there are as many as 57 trade marks 
in the Register of Trade Marks with the suffix “VIT”. Therefore, even an ave- 
rage customer would know that in respect of vitamin preparations the word 
“VIT” occurs in lage number of trade marks and because of this he would na- 
turally be on his guard and take special care against making a mistake. In this 
connection the provisions of the Drug Rules, 1945 are also relevant. Under 
T. 61 (2) vitamin preparations would be covered by item 5in Schedule C-(1) to the 
Rules and a licence would be required to stock such vitamin preparations and. 
to sell them retail. The question of confusion must hence be determined on the 
basis that the goods with one of the two rival trade marks would be sold only 
by such a licensed dealer and would not be available in any other shop. The 
fact that the vendor would be a licensed dealer also reduces the poesibility of 
confusion to a considerable extent. 

Having taken into account all circumstances of the present case we are 
of the opinion that the High Court and the Joint Registrar of Trade Marks 
were right in holding that there was no real tangible danger of confusion if 
respondent’s trade mark was allowed to continue to remain on the Register and 
the application for rectification made by the appellant should be dismissed. 

The question was also argued in the appeal whether the word “DROPOVIT”’ 
was not an invented word and whether it was a descriptive word. Section 9 (J) 
of the Act states— 


“A trade mark shall not be registered in Part A of the register unless it contains or consists 
of at least one of the following essential particulars, namely:— 


(c) one or more invented words; 

(d) one or more words having no direct reference to the character or quality of the goods 
and not being, according to its ordinary signification, a geographical name or a surname or a 
personal name or any common abbreviation thereof or the name of a sect, caste or tribe in 
India;” 

It is contended on behalf of the appellant that “DROPOVIT” meant only 
“DROP OF VITAMIN” with the word ‘of’ being misspelled as ‘O°, ‘VIT’ being 
used to denote “Vitamins”, and the three separate words are joined together to 
make “DROPOVIT” as one word. It was said that the word ‘“DROPOVIT” 
was simply a combination of three common words in English language and cannot, 
therefore, be said to be an invented word. In Diabolo case5 Parker J. has explained 
the meaning of “invented word” as follows: 


“To be an invented word, within the meaning of the Act, a word must not only be newly 
coined, in the sense of not being already current in the English language, but must be such as not 
to convey any meaning, or, at any rate, any obvious meaning, to ordinary Englishmen. It must 
be a word having no meaning or no obvious meaning until one has been assigned to it.” 

In the case of De Cordova v. Vick Chemical Coy.®, the Privy Council referred to 
that interpretation of Parker J., as “the best standing interpretation”. The 
question arising in this case is whether the word “DROPOVIT” would strike an 
ordinary person knowing English as meaning “DROP OF VITAMIN”. In this 
connection the High Court has pointed out that the original application for 
rectification did not contain the ground that the word “DROPOVIT” was 
descriptive. It was, therefore legitimate to draw the inference that the word 
“DROPOVIT” did not strike even Messra Depenning and Depennicg the legal 


5 (1908) 25 R.P.C. 568, at p. 369. 6 (1951) 68 R.P.C. 108. 
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advisers of the appellant as being descriptive. It was also po ointed out that in 
his judgment. Mr. Justice Tarkunde has remarked that when the case was opened 
before him he did not understand that the word “DROPOVIT” meant “DROP 
OF VITAMIN” till the explanation of that word was givento him. We see no 
reason, therefore, to differ from the reasoning of the High Court on this aspect 
of the case. If the word “DROPOVIT’ is not a descriptive word it must be held 
to be an invented word. It is true that the word ““DROPOVIT” is coined out of 
words commonly used by and known to ordinary persons knowing English. But 
the resulting combination produces a new word, a newly coined word which does 
not remind an ordinary person knowing English of the original words out of which 
it is coined unless he is so told o- unless at least he devotes some thought to it. 
It follows that the word “DROPOVIT” being an invented word was entitled to 
be registered as a trade mark and is not liable to be removed from the Register 
on which it already exists. 

For the reasons expressed we hold that this appeal fails and must be dismissed 
with costs. 

Appeal dismissed. 


Present : Mr. Justice G. K. Mitter and Mr. Justice K. S. Hegde. 
GURUJI SHRIHARI BALIRAM JIVATODE v. VITHALRAO.* 


Hepresentaiion of ihe People Act (43 of 1951), Sec. 123 (4)—‘‘State of fact which ts false” 
and ‘‘Statement reasonably calculated to prejudice the prospects of that candidate’s election,” 
meaning of expressions. 

In s. 128 (4) of the Representation of the People Act, 1951, the statement in question 
must be in relation to the personal character or conduct of a candidate, which means 
a false statement of fact bearing on the personal character or conduct of a candidate. 

The meaning of the expression ‘ being a statement reasonably calculated to prejudice the 
prospects of that candidate’s election” in s. 128 (4) of the Act, is that the publication of 
false statement of fact relating to the personal character or conduct must be such as would, 
in the estimation of the Court, having regard to the nature of the publication, the evidence 
tendered in Court and the surrounding circumstances have its natural and probable conse- 
quence of prejudicing the prospects of the candidate relating to whose personal character 
or conduct the publication has been made. The emphasis is not so much on the intention 
of the publisher but on the probable effect on the election of the candidate against whom 
those statements are directed, 

Dattatraya Narayan v. Dattatraya,’ approved. 

Every false or unjustified criticism of a candidate does not amount to a contravention 
of s, 123 (£) of the Act. When any false allegation of fact pierce the politician and touches 
the person of the candidate then s. 128 (4) is contravened. 

Election propaganda should not be tested by the standards to be adopted in a debate 
carried on by intellectuals. It may be that many of the charges levelled against a candi- 
date as regards his political past or about his capacity to bea useful representative are not 
true. It is for the electorate to judge those accusations. So long as those accusations do 
not affect the personal character or conduct of the candidate, the election law will not take 
note of ít. 


THE facts are stated in the judgment. 


C. B. Agarwala, with A. G. Ratnaparkhi, for the appellant. 
R. M. Hazarnacis, with B. A. Masodkar, S. B. Wed, V. D. Chetande and M. S. 
Gupta, for respondent No. 1. 


Heepe J. The appellant is the returned candidate from the Rajura consti- 
tuency of the Maharashtra State Legislative Assembly in the general election 
held in February 1967. In that election he secured 21485 votes as gainst 17821 
votes secured by his nearest rival, respondent No. 1 herein, the nominee of the 


*Decided, November 19, 1968. Civil Appeal 1 Be as 66 Bom. L.R. 7, s.c. [1964] 
No. 1778 of 1967. ALR . Bom. 244. 
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Indian National Congress. Respondent No. 1 was representing that constitu- 
ency prior to the said general election. Respondert No. 1 challenged the vali- 
dity of the appellant’s election in Election Petition No. 14 of 1967 in the High 
Court of Judicature at Bombay (Nagpur Bench) on two grounds namely (1) that 
the appellant was disquelified to be a candidate in that election and (2) that he 
was guilty of corrupt practices under s. 128(4) of the Representation of the 
People Act, 1951 (to be hereinafter referred to as the Act). The High Court 
allowed the petition and set aside the election of the appellant on the ground that 
he was guilty of poe statements of facts which are false and which he either 
believed to be false or did not believe them to be true, in relation to the personal 
character and conduct of respondent No. 1. It did not uphold the contention 
of respondent No. 1 that the appellant was disqualified to be a candidate. 

Though at one stage Mr. Hazarnavis, learned counsel for respondent No. 1, 
attempted to support the judgment of the trial Court on the ground that the 
appellant was disqualified to be a candidate, he finally gave up that contention. 

erefore it is not necessary to examine the same. 

The High; Court has found that the appellant was responsible for the publica- 
tion of exhs. 55 and 56 which according to it contained statements of facts re- 
lating to the personal character and conduct of respondent No. 1 and those state- 
ments were either false to his knowledge or at any rate he did not believe them to 
be true. It further came to the conclusion that in some of the election meetings 
the appellant had falsely stated that respondent No. 1 had a share in the contract 
secured by him for one Abid Hussain. 

The bulk of the evidence adduced in this case relates to the controversy whether 
the appellant was responsible for the printing and publication of exhs. 55 and 
56. The High Court has accepted the case of respondent No. 1 that the appe- 
lant. was responsible for printing and publishing those pamphlets. We have been 
taken through that evidence and we agree with the High Court on that aspect 
of the case. It is not necessary to deal with that evidence as we are of opinion 
that the statements contained in those pamphlets do not amount to corrupt 
practice under s. 128(4) of the Act. Section 128(4) reads : 


“The publication by a candidate or his agent or by any other person, (with the consent of a 
candidate or his election agent), of any statement of fact which is false, and which he either 
believes to be false or does not believe to be true, in relation to the personal character or 
conduct of any candidate, or in relation to the candidature, or withdrawal, of any candidate, being 
statement reasonably calculated to prejudice the prospects of that candidate’s election.” 
The ingredients of the corrupt practice mentioned in this section are (1) the pub- 
lication by a candidate or his election agent or by any other person with the 
consent of that candidate or his election agent of any statement of fact; (2) 
which statement is false and which was believed by the candidate to be felse or 
at any rate was not believed by him to be true; (8) the said statement relates to 
the personal character or conduct of a candidate or in relation to his candidature 
ot withdrawal and (4) the same being a statement reasonably calculated to pre- 
judice the prospects of that candidate’s election. 

As explained by this Court in Sheopat v. Ram Pratap', s. 128 (4) is designed 
to achieve the dual purpose of protecting freedom of speech and prevention of 
malicious attack on the personal character and conduct of rivals. A statement 
which reflects on the mental or moral character of a person is one relating to 
his personal character or conduct whereas any criticism of a person’s political 
or public activities and policies is outside it. Section 128(4) further requires 
that-the candidate who made a false statement should have believed it to be false 
or did not believe it to be true and lastly it should be a statement reasonably 
calculated to prejudice the prospects of the election of the candidate against whom 
it was made. The word ‘calculated’ means designed : it denotes more than mere 
likelihood and imports a design to affect voters. . 

-- The election law in this country as in England guarantees freedom of criticism 
of political nature at the time of election. It is true that the freedom of criticism 
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given might be sometime misused. The political history of even countries like 
England shows that sensational false election propaganda against a political party, 
articularly on the eve of election might upset the party’s electoral fortune. 
ut the advantage gained from free criticism—though sometimes it may turn out 
to be irresponsible—in the long run outweighs the disadvantages. It is in the 
interest of democracy that such criticism should be allowed. is is the view of 
political thinkers. A political party’s reputation is not built on shifting sands. 
It bas, at any rate, it should have, firmer foundation and should not be affected 
by passing winds. But in the case of individuals a different approach is necessary. 
A campaign of slander is likely to create prejudice in the mind of the people 
inst him. It cannot be put down as cynicism when it is sometimes said that 
the bigger the lie the greater is the chance of its being accepted as true. There is 
unfortunately a tendency in the minds of the unwary public to believe the worst 
about individuals. Democracy will be a farce if interested persons are allowed to 
freely indulge in character assassination during election. Section 128(4) as we 
understand it embodies the two principles discussed above. Every false allegation 
does not come within the mischief of s. 128(4). When any false allegation of 
fact pierce the politician and touches the person of the candidate then s. 128 (4) 
is contravened. 
Dealing with the meaning of the expression ‘personal character and conduct’ 
found in £. 128(4), Subba Rao J., speaking for the Court in Gangi Reddy v. 
Anjaneya Reddy?, observed at p. 266 of the report : 


“... The words ‘personal character or conduct’ are so clear that they do not require further 
elucidation or definition. The character of a person may ordinarily be equated with his men- 
tal or moral nature. Conduct connotes a person’s actions or behavjour’’. 

Dealing with a provision similar to s. 128(4) Darling J. in The Cockermouth 
Division Case? observed (p. 159) : 


“... what the Act forbids is this. You shall not make or publish any false statement of fact 
in relation to the personal character or conduct of such candidate; if you do, it is an illegal 
practice. It is not an offence to say something which may be severe about another person, nor 
which may be unjustifiable, nor which may be derogatory, unless it amounts to a false state- 
ment of fact in relalion to the personal character or conduct of such candidate; and I think the 
Act says that there is a great distinction to be drawn between a false statement of fact, which 
affects the personal character or conduct of the candidate, and a false statement of fact which 
deals with the political position or reputation or action of the candidate. If that were not kept 
in mind this statute would simply have prohibited at election times all sorts of criticism which 
was not strictly true, relating to the political behaviour and opinions of the candidate. That 
is why it carefully provides that the false statement, in order to be an illegal practice, must 
relate to the personal character and personal conduct.” 

The language of s. 128 (4) is ‘any statement of fact which is false’ and. that 
language must be used in contrast to a false statement of opinion. The language 
used is not merely a ‘false statement’ but a ‘statement of fact which is false’. 
The statement in question must be in relation to the personal character or con- 
duct of a candidate, which means a false statement of fact bearing on the personal 
character or conduct of a candidate. Further one of the ingredients of the corrupt 
practice under s. 128 (4) is that the statement complained of must be one reason- 
ably calculated to prejudice the prospects of the election of the person against 
whom it is made. It may be noted that the section does not merely say ‘being 
a statement calculated to prejudice the prospects of the candidate’s election’ but 
on the other hand it says ‘being a statement reasonably calculated to prejudice 
the prospects of that candidate’s election.’ The meaning of that expression is as 
held by a Division Bench of the Bombay High Court in Dattatraya Narayan v. 
Daittatraya,* that the publication of false statement cf fact relating to the personal 
character or conduct must be such as would, in the estimation of the Court, having 
regard to the nature of the publication, the evidence tendered in Court and the 
surrounding circumstances have its natural and probable consequence of prejudic- 


2 (1960) 22 E.L.R. 261. 4 (1968) 66 Bom. L.R. 7, s.c. [1964] A.LR. 
3 (1901) 5 O'M. & H. 158. Bom. 244. 
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ing the prospects of the candidate relating to whose personal character or conduct 
the publication has been made, So far as the last limb of s. 128 (4) is concerned, 
the emphasis is not so much on the intention of the publisher but on the probable 
effect on the election of the candidate against whom those statements are 
directed. 

It is trite to say that the burden of proving every one of the ingredients of the 
corrupt practice alleged is on him who alleges it. If he fails to establish any 
one of them to the satisfaction of the Court he must fail. 

We shall now proceed to consider whether the statements of facts contained in 
exhs. 55 and 56 fall within the mischief of s. 128 (4). Before doing so it is nece- 
ssary to give the background under which the statements complained of were 
made. As mentioned earlier respondent No. 1 was representing the constituency 
in question prior to the general election in 1967. Sometime before the election 
tke cultivators in the Rajura constituency as in other places were required to 
deliver to the Government a portion of the juwar crop raised by them in pursuance 
of the levy orders made. This circumstance must have undoubtedly caused 
dissatisfaction to the ryots. Rajura Taluka was previously a part of the Nizam’s 
State and thereafter the State of Hyderabad till the formation of the Maha- 
rashtra State. We understand that in that Taluka, the boundary stones had 
not been fixed. The State of Maharashtra appears to have directed the land 
owners to fix the necessary boundary stones for their property within a certain 
period. As some of them did not comply with that direction, the Government 
took upon itself the responsibility of fixing those boundary stones at the cost of 
those ryots. That work was given on contract to one Abid Hussain. It was 
suggested that charges fixed were excessive. It may be mentioned at this stage 
that during the time when the juwar levy was imposed and the contract for fix- 
ing the boundary stones was given (as also at present), the Congress Party was 
in power in the State of Maharashtra. Respondent No. 1 was a Congress M.L.A. 
In the past tolls were levied on every vehicle entering the municipal limits of 
Rajura but some years before the election that levy had been abolished but 
the same was again reimposed sometime before the election. At the time 
of the reimpositon of that Jevy Shri Shankarrao Deshmukh, a Congressman was 
the Chairman of the Rajura Municipality. Having mentioned these facts we shall 
now proceed to examine the statements in exhs. 55 and 56. 


Exbibit 55 is a Marathi poem composed by the appellant’s election agent 
Dr. Suresh Vishvanathrac Upaganlawer (R. W. 8.). Its lish rendering is as 
follows : 

** Request to Voters 


Rise Rise Oh Voters Awake at least now Understand and begin to work. 

You have suffered for five years, auspicious day has dawned now, truthful to your consci- 
ence, wake to vote, Oh brothers wake to vote. 

Today kick off (this) slavery in the freedom (and) you should expose; you should expose 
the sins of Vithalrao. 

He held out to be the leader of the people (but) he put burden of stones (on the people) 
By those very stones (you) build his grave, brothers build his grave. 

- For recovery of levy (from us) unlimited force used against us. 

They take white juwar and give red millow (to us) and now confront him (with this). 

Today our luck has dawned (in that) we got a great leader. 

For protecting the interests of poor people, see this Guruji has taken an Avatar. 

(His) name is Jivtode Shrihari, has responded to our immediate call. 

By giving your invaluable vote 

To Jivtode and Kaushik Pleader, Elect them this time. 

Take vow like Bhishma and begin working today brothers, begin working today, 

Seeing Lion Symbol, by affixing rubber stamp on it We will show to the world, Brother we 

will show our candidates that success garlands (him). ” 


Exhibit 56 is a pamphlet published in Marathi. It purports to be an appeal 
by one Ganpat Patil Dhote. The English translation of it is found at pp. 568- 
565 of the paper-book, It reads thus: 
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“ Voters be careful 


In the n General Elections the sitting M.L.A. Shri Vithalrao Dhote is standing 
for Maharashtra Legislative Assembly on behalf of Congress. The poor people have had 
experience of Shri Vithalrao Dhote as M.L.A. 

Having been elected in the Ist General Elections Shri Vithalrao Dhote would work for the 
benefit of the people and develop the backward Rajura Taluka was our expectation. But the 
People of Rajura Taluka have been utterly disappointed by Shri Vithalrao Dhote. In this 
Taluka the High School which was there in the times of Nizam the High School is there in whole 
of Rajura Taluka till to-day. Shri Vithalrao Dhote could not construct a Single Pucca Road. 
Could not supply electricity to any village anywhere. Cuold not make arrangements for water- 
ing agriculture. In this Taluka though there is thousands of acres of fallow land, for distribu- 
ting it to landless no effort was made by Shri Vithalrao Dhote. In the last five years no work 
for the benefit of the people has been done by Vithalrao Dhote. 


On the contrary, through his selfish and fraudulent companion Shri Shankarrao Deshmukh, 
the Municipal President of Rajura (he got) imposed the stopped toll tax on the bullock cart 
(Rengi and Bandi) of poor people coming to Rahjura. Its effect has been surely felt by every 
poor man in the Taluka. Similarly by fixing boundary stones on the Dhuras of the cultivators 
in Rajura Taluka and by recovering price of stones Shri Vithalrao Dhote has worked for the 
benefit of Abid Hussain Thekadar alone. In this taluka the cultivators could not get Taccavi 
loans without giving bribe at the time of distributing taccavi. Shri Vithalrao Dhote could not 
check bribery. Shri Vithalrao Dhote has neglected the poor people by looking to the interests 
of Thekedar (contractor) alone. By this, poor people have lost all faith in Shri Vithalrao 
Dhote in Rajura Taluka. By this the poor people are very much harassed. When I myself 
moved in the villages in this Taluka, I found that public opinion is inclined against Shri Vithal- 
rao Dhote. 

People are organised as Shri Vithalrao Dhote has harassed the poorer for furthering in- 
terests of his selfish and deceitful companion. Because of this and with great reluctance and 
keeping interests of public in view I am publishing this pamphlet against Amdar Vithalrao. 
Dhote to keep the true facts before the public. The man who is proving dangerous to the majo- 
rity in the Society and poorer section of the public has to be pulled down from his office (and) 
except this, there is no other way is my belief. 

Hence I humbly request the voters in Rajura Constituency that they should not vote for 
the Congress candidate Shri Vithalrao Dhote. Contesting candidate from Rajura Constitu- 
enoy Shri Jivatode Guruji has worked for spread of Education by opening Janata High Schools. 
Shri Jiotode Guruji has benefited the poor people by opening all kinds of colleges of Chanda. 
“Shri Jiotode Guruji” will bring about the development of backward Rajura Taluka positively. 

Hence by putting a cross on the Lion Symbol of Vidarbha Joint Front’s Shri Jiotode Guruji, 
Shri Jiotode Guruji be elected by a large majority is my humble and earnest request to the voters. 


Yours humbly Symbol of Lion 
Ganpat Patil Dhote. Put Cross only on Lion. 
In small ) Publish : Ganpat Patil (Shivshakti of 
type ) Chote r/o Nimani T. Rajura Chandrapur). ” 


The various statements contained in these two pamphlets are summarised by the 
learned trial Judge thus: 


“(a) (The Petitioner) has imposed the toll tax on poor citizens on their bullock carts 
through his selfish and bogus companion Shri Shankarrao Deshmukh, President of Rajura 
Municipality, which has caused undue suffering to every poor citizen residing in this part. 

(b) Vithalrao Dhote has only secured advantage for Abid Hussain, Contractor, by tmpo- 
sing the burden of paying for the border stones which were compulsorily ordered to be fixed. 

(c) In this taluq no cultivator has been able to get taccavi without payment of bribe and 
Vithalrao is unable to prevent it. 

(d) Vithalrao Dhote has solely protected the interest of the contractor and neglected the 
poor citizens and on that account Vithalrao Dhote = forfeited confidence of poor persons in 
Rajura Taluq. 
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(e) The poor population is simply harassed and I have found that the inclination of the 
people is against Vithalrao Dhote when I went around in the village. 

(f) Poor persons are simply harassed on account of exploitation and ruin caused by Vithalrao 
Dhote solely for the benefit of his selfish and bogus companions. 

(g) Persons (meaning the petitioner) who is a menace to the majority of the community 
and. poor persons must be sacked from the office is my firm conviction.” 


None of the afore-mentioned allegations can be held to relate to the personal 
character or conduct of respondent No. 1. They are undoubtedly criticism, true, 
false or exaggerated, of respondent No. 1’s role as a politician. Those statements 
do not make any reflection on the moral or mental qualities of respondent No. 1. 
As mentioned earlier a Congressman was the President of the Rajura Municipali- 
ty at the time the tolls were reimposed. It may be that respondent No. 1 had 
no hand in the matter of reimposition of the tolls and that the accusation that he 
got it reimposed is not true but that in no manner can be said to reflect on the 
personal character or conduct of respondent No. 1. Similarly the accusation 
that respondent No. 1 secured advantage for Abid Hussain by imposing a bur- 
den on the land owners by making them pay for the boundary stones cannot be 
said to reflect on the private character of respondent No. 1 whether the state- 
ment in question is true or false. The appellant had a right to hold respondent 
No. 1 responsible for the actions of the Government as he was a member of the 
party in power, The allegation that in the Rajura Taluka no cultivator had 
been able to get Taccavi loans without payment of bribe and that respondent No. 1 
was unable to prevent it, is undoubtedly a legitimate criticism. e allegation 
that he solely protected the interests of the contractor and ignored that of the poor 
citizens and on that account he has forfeited the confidence of the poor persons 
in his constituency is an expression of an opinion, whether the same is true or 
not. The allegation that the poor population is simply harassed and that 
the signatory to the pamphlet found that the inclination of the people is against 
respondent No. 1 when he went around in the village, is merely an opinion and 
not a statement of fact, Similarly the allegation that the poor persons are being 
harassed on account of the exploitation and ruin caused by respondent No, 1 
solely for the benefit of his selfish and. bogus companions is an expression of an 
opinon and it is a permissible criticism in a political debate. The assertion that 
respondent No, 1 is a menace to the majority as also to the poor and therefore 
he must be sacked from the office is, as stated in the pamphlet itself, purported 
to be the conviction of the person who issued the statement. He is entitled to 
hold that opinion and propagate it. It must be remembered that during elec- 
tion time passions are roused; election propaganda should not be tested by the 
standards to be adopted in a debate carried on by intellectuals. It may be that 
many of the charges levelled against a candidate as regards his political past or 
about his capacity to be a useful representative are not true. It is for the elec- 
torate to judge those accusations. So long as those accusations do not affect 
the personal character or conduct of the candidate, the election law will not 
take note of it. That is why it is said that a politician must be thick skinned 
and more so at election time. As mentioned earlier it is not a corrupt practice to 
say something which may be severe about another person, nor which may be 
unjustifiable nor which may be derogatory unless it amounts to a false statement 
of fact in relation to his personal character or conduct. 

It is unfortunate that the High Court exclusively focussed its attention on 
the question whether or not the appellant caused to get exhs. 55 and 56 prin- 
ted and published and completely ignored the true effect of the statements con- 
tained therein. It proceeded on.the erroneous impression that every false or 
unjustified criticism of a candidate amounts to a contravention of s. 128 (4). 
Dealing with exhs. 55 and 36 this is what the learned trial Judge observed: 

“To say against anybody that he is responsible for imposition of a tax without justification 
through that person’s selfish and pretentious friend like the President of the Municipal Council 
is, to say the least, to suggest that such person is the direct cause of harassment on account of 
such taxation on poor people. It is said in the third paragraph of the pamphlet and then there 
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is a direct allegation against the petitioner that it is the petitioner who caused the cultivators in 
the Rajura talug to be burdened with the expense of fixing the border stones and that in doing 
so the petitioner Vithalrao Dhote has solely secured an advantage for Abid HussainThekedar. 
In the fourth paragraph, it is categorically alleged that the petitioner Vithalrao Dhote has 
exploited and harassed poor people in order to benefit his 7, «. Vithalrao’s selfish and pretentious 
friends and such harassment has caused untold miseries. That these allegations are scurrilous 
does not admit of any doubt. They are defamatory per se. Every citizen is entitled to be 
presumed to be innocent until contrary is proved. If therefore an allegation of a personal 
character is made against anyone, it is the maker of the allegation who has to establish that 
there is truth in the allegation.” 


It is clear that the High Court failed to examine the effect of the statements con- 
tained in exhs. 55 and 56 by the tests prescribed in s. 128 (4). Further there 
is no proof in this case that the statements contained in exhs. 55 and 56 are 
reasonably calculated to prejudice the election of the respondent. The trial 
Court did not give any finding to that effect. 

This leaves us with the question whether the appellant had announced in his 
election meetings that respondent No, 1 had a share in the profits earned by 
Abid Hussain in the matter of fixing boundary stones. The High Court has held 
that the appellant made that accusation while addressing election meetings at 
two places. If that finding is correct then undoubtedly there is a contravention 
of s. 128 (4) but after carefully examining the material on record we have come 
to the conclusion that that finding is unsustainable. 

The election petition was filed on April 11, 1967. That petition merely sets 
out what according to the petitioner are the contents of exhs. 55 and 56. It 
is not stated therein that apart from the statements contained in those pamph- 
lets any other false statement of fact relating to the personal character or conduct 
of respondent No. 1 had been made either by the appellant or his supporters. 
The allegation that the appellant in his election meetings had stated that respon- 
dent No. 1 had a share in the profits earned by Abid Hussain in the matter of 
fixing the boundary stones is not mentioned there. An application to amend 
the election petition was made on June 24, 1967. In that application also there 
is no reference to the allegation in question, The election petition was again 
amended on July 8, 1967. It was only then the following allegation was made: 


“He (the appellant) was falsely alleging that the petitioner was or had actively helped Abid 
Hussain for his selfish ends to make illegal gains and thus allege falsely corrupt motives to him.” 
Even this allegation is vague. That apart, it is a highly belated allegation. It 
appears to be an after-thought. It is not necessary for us to decide in this case 
whether such an amendement could have been permitted after the limitation for 
filing the election petition had expired. But the very circumstance that the alle- 
gation'in question was made several months after the election petition was filed, 
by itself casts serious doubt on the veracity of that allegation. This circums- 
tance was completely overlooked by the High Court. 


The witnesses who spoke in support of the said allegation are respondent No. 1 
(P. W. 2), P. W. 9, Arjan Kashinath Masirkar and P. W. 12, Nazir Hussain 
Akbar Ali. So far as P. W. 2 is concerned he is undoubtedly an interested wit- 
ness. In the circumstances mentioned above, his evidence can have very little 
persuasive value. So far as P. W. 9 is concerned on his own showing he was 
highly interested in respondent No. 1 and the Congress Party. As elicited during 
his cross examination he was a Congress candidate for election as Sarpanch and 
as a member of the Panchayat Samiti. The appellant’s cousin was his rival in 
that election. Admittedly during the last election he canvassed for the reapon- 
dent. Under these circumstances much reliance cannot be placed on the testi- 
mony of this witness. Then we come to the evidence of P. W. 12. During his 
eross-examination this is what he stated: l 

“I have not received a summons. Vithalrao had asked me to produce the register where 
the hire of cycles is noted and that is how the chite which I have filed came with the register...” 
His evideace is to the effect that the appellant while presiding over the meeting 
at Rajura on February 18, 1987 stated that respondent No. 1 had a share in the 
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contract for fixing of border stones which was procured for him by Vithalrao. 
When he was cross-examined about that meeting this is what he stated: 


“ I don’t remember who was the President of the meeting. I will not be able to name at 
this distance of time the names of persons from the town or the villagers who were listening at 
the meeting. I will not be able to name a single person from amongst these.” 


Obviously he is a procured witness. No reliance can be placed on his evidence. 
For the reasons mentioned above we hold that the election petitioner (respon- 
dent No. 1 berein) has failed to make out that the appellant had contravened 
e. 128 (4). Hence this appeal succeeds and the election petition ees 
dismissed. We are of opinion that we should not award any costs to the appell 
He had come forward with a false case and had protracted the trial of the case 
by adducing voluminous false evidence. Hence we direct the parties to bear 
their own costs both in this Court as well as in the High Court. 


Appeal allowed. 


_ Present: The Hon'ble Mr. J. C. Shah, Acting Chief Justice, Mr. Justice V. Ramaswami and 
Mr. Justice A. N. Grover. 


MACKINNON MACKENZIE AND CO. PRIVATE LTD. v. IBRAHIM 
MAHOMMAD ISSAK.* 


Workmen’s Compensation Act (VILI of 1928), Sec. 3—English Workmen's Compensation Act 
of 1935, Sec. {—Uneaplained accident cases—Principle to be applied when question arises 
whether applicant met his death through accident arising out of and in course of his employ- 
ment — “In the course of employment’, ‘‘ arising out of employment”, meaning of expressions 
—Burden of proof. 

The rule to be applied to that class of cases which may be called unexplained accident 
cases (e. g. unexplained drowning of seamen) is that where the evidence establishes that in 
the course of his employment the workman was properly in a place to which some risk par- 
licular thereto attaches and an accident occurs capable of explanation solely by reference 
to that risk, it is legitimate, nolwithstanding the absence of evidence as to the immediate 
circumstances of the accident, to attribute the accident to that risk, and to hold that the 
accident arose oul of the employment; but the inference as to the origin of the accident may 
be displaced by evidence tending to show that the accident was due to some action of the 
workman oulside the scope of the employment. In other words, the principle to be 
applied in such cases is that if the accident is shown to have happened while the deceased 
was in the course of his employment and at a place where he was discharging the duties 
of his employment, and the accident is capable of being attributed to a risk which is 
ordinarily inherent in the discharge of such duties, the arbitrator is entitled to-infer,- in 
the absence of any evidence tending to an opposite conclusion, that the accident arose out 
of the employment. 

The above principle deduced from English authorities applics in Indian law, as the iag 
uage of s. 3 of the Workmen’s Compensation Act, 1928 is identical with s. 1 of the English 
Workmen’s Compensation Act of 1935. 

Kerr or Lendrum v. Ayr Steam Shipping Company, Limited!, Bender v. Owners of Steamship 
Zent*, Marshall v. Owners of Steamship Wild Rose, Swansea Vale (Owners) v. Rice‘, Gatton 
v. Limerick S. S. Co.5, Simpson v. L. M. & S. Ry. Co.®, and Rosen v. S. S. “Quercus” 
(Owners)’, referred to. 

In s. 8 of the Workmen’s Compensation Act, 1928, the words “in the course of the 
employment” mean ‘‘in the course of the work which the workman is employed to do and 
which is incidental to it”. The words “arising out of employment” mean that ‘during 
the course of the employment, injury has resulted from some risk incidental to the duties 
of the service, which, unless engaged in the duty owing to the master, it is reasonable to 


*Decided, August 14, 1969. Civil ‘Appeal 4 [1912] A.C. 288. 
No. 850 of 1966. 5 [1910] 2 I.R. 561. 
1 ie A.C. 217, 6 [1981] A.C. 851. 
2 [1909] 2 K.B. 41. 7 [1988] A.C. 494. 

8 [1909] 2 K.B. 46. 
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believe the workman would not otherwise have suffered’, In other words, there must 
be a causal relationship between the accident and the employment, The expression “‘ari- 
sing out of employment” is not confined to the mere nature of the employment; it applies 
to employment as such—to its nature, its conditions, its obligations and its incidents. If 
by reason of any of those factors the workman is brought within the zone of special danger 
the injury would be one which arises ‘out of employment’. To put it differently if accident 
had occurred on account of a risk which is an incident of the employment, the claim for 
compensation must succeed, unless the workman has exposed himself to an added peril by 
his own imprudent act. 


Lancashire and Yorkshire Railway v. Highley,® referred to, 

In the case of death caused by accident the burden of proof rests upon the workman to 
prove that the accident arose out of employment ss well as in the course of employment. 
But this does not mean that a workman who comes to Court for relief must necessarily 
prove it by direct evidence. Although the onus of proving that the injury by accident 
arose both out of and in the course of emplcyment rests upon the applicant, these essen- 
tials may be inferred when the facts proved justify the inference. On the one hand the 
Commissioner must not surmise, conjecture or guess; on the other hand he may draw an 
inference from the proved facts so long as it is a legitimate inference. It is impossible to 
lay down any rule as to the degree of proof which is sufficient to justify an inference being 
drawn, but the evidence must be such as would induce a reasonable man to draw it. 


Lancaster v. Blackwell Colliery Co, Lid.*, referred to. 
THE facts are stated at 67 Bombay Law Reporter 736. 


S. Sorabji and Miss Bhuvanesh Kumari, and J. B. Dadachanji, of J. B. Dada- 
chanji and Co., for the appellants. 


Ramaswami J. This appeal is brought by special leave from the judgment 
of the Bombay High Court dated March 5, 1965 in Appeal No. 415 of 1968. 

Shaikh Hassan Ibrahim (hereinafter referred to as the missing seaman) was emplo- 
yed as a deck-hand, a seaman of category II, on the ship s.s. “Dwarka” which is 
owned by the British India Steam Navigation Company Limited of which the 
appellant is the Agent. The Medical Log Book of the ship shows that on Decem- 
ber 18, 1961 the missing seaman compleined of pain in the chest and was, therefore, 
examined, but nothing abnormal was detected clinically. The Medical Officer 
on board the ship prescribed some tablets for the missing seaman and he reported 
fit for work on the next day. On December 15, 1961, however, he complained 
of insomnia and pain in the chest for which the Medical Officer prescribed seda- 
tive tablets. The official Log Book of the ship shows that on December 16, 1961 
when the ship was in the Persian Gulf the missing seaman was seen near the 
bridge of the ship at about 2.80 A.M. He was sent back but at 8 A. M. he 
was seen on the Tween Deck when he told aseaman on duty that he was going 
tobed. At 6.15 A.M. he was found missing and a search was undertaken. 
At 7.85 A. M. a radio message was sent by the Master of the ship saying : “One 
seaman missing between Khoramshahr and Ashar STOP may be in river STOP 
All ships please keep look out”. The ship arrived alongside Ashar Jetty at 8 A.M. 
when a representative of Messrs Gray, Mackenzie and Co. Ltd., who are the agents 
for the British India Steam Navigation Co. Ltd., in the Persian Gulf was infor- 
med that the said seaman was missing. The representative in turn passed on 
the information to the local police and the Port authorities. The Jast entry 
in the log book shows that at 4 P.M. an inquiry was held on board the ship by 
the local police and the British Consul-General. On a suggestion made by the 
latter, the personal effects of the missing seaman were checked and sealed by the 
Consulate authorities for being deposited with the Shipping Master, Bombay. 
On February 20, 1962 the respondent filed an application under s. 8 of the 
Workmen’s Compensation Act (Central Act 18 of 1928) (hereinafter referred to as 
the Act) claiming compensation of Rs. 4,000 for the death of his son, the missing 


8 [1917] A.C. 852, 9 [1918] W.C. Rep. 345. 
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seaman, which according to him, occurred on account of a personal injury caused 
by an accident arising out of and in the course of his employment. The appe- 
lant put in a written statement on April 26, 1962 and disputed the respondent’s 
claim on the ground that there was nothing to show that the seaman was in fact 
dead, that the death, if any, was not caused in the course of the employment, 
that in any event the death could not be said to have been caused by an accident 
which arose out of employment and that the probabilities were more consistent 
with a suicidal death than with an accidental death. 

But the eppellant did not lead oral evidence at the trial of the claim. The 
Additional Commissioner, however, inspected the ship on January 28, 1968. 
By his judgment dated February 6, 1968, he held that there was no evidence to 
show that the seaman was dead aad there was in any event no evidence to justify 
the inference that the death of the missing seaman was caused by an accident 
which arose out of employment. In the course of his judgment the Additional 
Commissioner observed as follows :— 


“Now in the present case what is the evidence before me? It is argued on behalf of app- 
licant that I must presume that the man fell down accidentally. From which place did he fall 
down? How did he fall down? At what time he fell down? Why was he atthe time at the 
place from which he fell down? AU these questions, it is impossible to answer. Am I to decide 
them in favour of the applicant simply because his ‘missing’ occurs in the course of his em- 
ployment ? In my opinion there is absolutely no material before me to come to a conclusion 
and connect the man’s disappearance with an accident. There are too many missing links. 
Evidence does not show that it was a stormy night. I had visited the ship, seen the position 
of the Bridge and deck and there was a bulwark more than 84 feet. The man was not on duty. 
Nobody saw him at the socalled place of accident. In these circumstances I am unable to 
draw any presumption or conclusion that the man is dead or that his death was due to an acci- 
dent arising out of his employment. Such a conclusion, presumption or inference would be 
only speculative and unwarranted by any principle of judicial assessment of evidence or per- 
missible presumptions.” 


The Additional Commissioner, however, negatived the contention of the appella- 
ant that the death, if any, was caused by the seaman’s voluntary act. The res- 
pondent preferred an appeal on April 17, 1968 to the High Court from the judg- 
ment of the Additional Commissioner dated February 6, 1968. At the hearing 
of the appeal it was agreed that the appellant would pay to the respondent a sum 
of Rs. 2,000 es and by way of compensation in any event and irrespective of the 
result of the appeal. The respondent agreed to accept the sum of Rs. 2,000, But 
ia view of the serious and important nature of the issues the High Court procee- 
ded to decide the questions of law arising in the appeal. By his judgment dated 
March 5, 1965, Chandrachud J. allowed the appeal and reversed the judgment of 
the Additional Commissioner and granted the application for compensation. The 
view taken by Chandrachud J. was that the death of the seaman in this case 
must be held to have ocourred on account of an accident which arose out of his 
employment. 

The principal question th vt arises in this appeal is whether the accident arose 
in the course of employment and whether it arose out of employment within the 
meaning of s. 8 of the Act which states : 


(7) If personal injury is caused to a workman by accident arising out of and in the course 
of his employment, his employer shall be liable to pay compensation in accordance with the 
provisions of this Chapter : 

Provided that the employer shall not be so liable — - 

(a) in respect of any injury which does not result in the total or partial disablement of th 
workman for a period exceeding three days; 

(b) in respect of any injury, not resulting in death, caused by an accident which is direct- 
ly attributable to — 

(i) the workman having been at the time thereof under the influence of drink or drugs, 
or 

(ii) the wilful disobedience of the workman to an order expressly given, or to ‘a rule 
oxpressly framed, for the purpose of securing the safety of workmen, or 
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(iii) the wilful removal or disregard by the workman of any safety guard or other device 
which he knew to have been provided for the purpose of securing the safety of workmen.” 


To come within the Act the injury by accident must arise both out of and in 
the course of employment. The words “in the course of the employment” mean 
“tin the course of the work which the workman is employed to do and which is inci- 
dental to it.” The words “arising out of employment” are understood to mean 
that “during the course of the employment, injury has resulted from some risk 
incidental to the duties of the service, which, unless engaged in the duty owing 
to the master, it is reasonable to believe the workman would not otherwise 
have suffered.” In other words there mus* be a causal relationship between the 
accident and the employment. The expression “arising out of employment” is 
again not confined to the mere nature of the employment. The expression app- 
lies to employment as such-—to its nature, its conditions, its obligations and 
ite incidents. If by reason of any of those factors the workman is brought within 
the zone of special danger the injury would be one which arises ‘out of employ- 
ment.” To put it differently if the accident had occurred on account of a risk 
which is an incident of the employment, the claim for compensation must succeed, 
unless of course the workman has exposed himself to an added peril by his own 
imprudent act. In Lancashire and Yorkshire Railway v. Highley? Lord Sum- 
ner Jaid down the following test for determining whether an accident “ arose 
out of the employment” (p. 872) : 


‘*,.. There is, however, in my opinion, one lest which is always at any rate applicable, be- 
cause it arises upon the very words of the statute, and it is generally of some real assistance. 
It is this: Was it part of the injured person’s employment to hazard, to suffer, or to do that 
which caused his injury? If yea, the accident arose out of his employment. Ifnay, it did not, 
because what it was not part of the employment to hazard, to suffer, or to do cannot well be the 
cause of an accident arising out of the employment, To ask if the cause of the accident was 
within the sphere of the employment, or was one of the ordinary risks of the employment, or 
reasonably incidental to the employment, or, conversely, was an added peril and outside the 
aphere of the employment, are all different ways of asking whether it was a part of bis employ- 
ment, that the workman should have acted as he was acting, or should have been in the position 
in which he was, whereby in the course of that employment he sustained injury.” 


In the case of death caused by accident the burden of proof rests upon the 
workman to prove that the accident arose out of employment as well as in the 
course of employment. But this does not mean that a workman who comes 
to Court for relief must necessarily prove it by direct evidence. Although the 
onus of proving that the injury by accident arose both out of and in the course 
of employment rests upon the applicant these essentials may be inferred when 
the facts proved justify the inference. On the one hand the Commissioner must 
not surmise, conjecture or guess; on the other hand, he may draw an inference 
from the proved facts so long as it is a legitimate inference. It is of course impo- 
ssible to lay down any rule as to the degree of proof which is sufficient to justify 
an inference being drawn, but the evidence must be such as would induce a reg- 
sonable man to draw it. Lord Birkenhead L.C. in Lancaster v. Blackwell 
Colliery Co., Lid.* observed : 


“ If the facts which are proved give rise to conflicting inferences of equal degrees of 
probability, so that the choice between them is a mere matter of conjecture, then, of course, the 
applicant fails to prove his case, because it is plain that the onus in these matters is upon the 
applicant. But where the known facts are not equally consistent, where there is ground for 
comparing and balancing probabilities as to their respective value, and where a reasonable man 
might hold that the more probable conclusion is that for which the applicant contends, then 
the Arbitrator is justified in drawing an inference in his favour.” 


In cases of the unexplained drowning of seaman, the question has often arisen 
as to whether or not there wes evidence to justify the inference drawn by the 
Aribitrator that the seaman met his death through accident arising out of and 
in the course of his employment, The question was considered by the House 


1 [1917] A.C. 352, 2 [1918] W.C. Rep. 845, 
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of Lords in Kerr or Lendrum v. Ayr Steam Shipping Company, Limited? 
in which the steward of a ship, which was in harbour, was lying in bis bunk, when 
he was told by the captain to prepare tea for the crew. He was shortly afterwards 
missing, and the next day his dead body, dressed in his underclothes only, was found 
in the sea near the ship. The bulwarks were 8 feet 5 inches above the deck. 
The steward was a sober man, but was subjecttonausea. Murder and suicide were 
negatived by the Arbitrator, who drew the inference that the deceased left his 
bunk, went on deck, and accidentally fell overboard and was drowned. He 
accordingly held that the accident arose out of and in the course of his employ- 
ment as steward. The Court of Sessions reversed his decision on the ground that 
there was no evidence to support it. The House of Lords (Earl Loreburn, Lord 
Shaw of Dunfermline and Lord Parmoor, Lord Dunedin and Lord Atkinson dis- 
senting), however, upheld the decision of the Arbitrator, on the ground that, 
although upon the evidence it was open to him to have taken a different view, 
his conclusion was such as a reasonable man could reach. 


“*... I should state my main proposition thus,” sald Lord Shaw of Dunfermline, “that we 
in this House are not considering whether we would have come to the same conclusion upon the 
facts stated as that at which the learned arbitrator has arrived. Our duty is a very different, 
a strikingly different, one. It is to consider whether the arbitrator appointed to be the judge 
of the facts, and having lhe advantage of hearing and seeing the witnesses, has come to a 
conclusion, which conclusion could not have been reached by a reasonable man.” Lord 
Parmoor said; ‘‘... I wish to express no opinion either way on the reasonableness of the finding 
in itself as long as it is a possible finding for a reasonable man,” 
whilst Earl Loreburn observed that they should regard these awards in a very 
broad way and constantly remember that they were not the tribunal to decide. 

In the case of unexplained drowning of seamen, the English Court of Appeal 
have drawn some very fine distinctions. In Bender v. Owners of Steamship 
Zent* the chief cook 01 board a steamship fell overboard and was drowned 
while the ship was on the high seas. He was seen at 5.25 A.M. looking over the 
side; 5.80 A.M. was his usual time for turning out ; and he was lest seen at 5.85 
A.M. going eft. The weather was fine at the time, it was daylight, the ship was 
steady, and there was no suggestion that the duties of the deceased would lead 
him into any danger. There was a 4 ft. rail and bulwark ell round the ship and 
there was no evidence to show how the deceased had fallen overboard. The 
County Court Judge drew the inference that his death was caused by an accident 
arising out of and in the course of his employment, but the Court of ee held 
that there was no evidence to warrant such inference, Cozens-Hardy, M.R. poin- 
ting out that, although it was conceivable that he might have been engaged on 
some ship’s work, it was equally conceivable that he had been larking or had 
committed suicide. Bender’s case was followed in Marshall v. Owner of Steam- 
ship Wild Rose’ where an engineer came on board his vessel, which wes lying 
in a herbour basin, shortly after 10 P.M. Steam had to be got up by midnight. 
He went below and took off his clothes except his trousers, shirt and socks. 
It wes a very hot night, and he subsequently came out of his berth, saying that 
he was going on deck for a breath of fresh air. Next morning his dead body 
was found at the side of the vessel, just under the place where the man usually 
sat. It was held by the Court of Appeal, reversing the County Court Judge, 
thet there was no legitimate ground for drawing the inference that the engineer 
died from an accident arising out of bis employment. Farwell L. J. said (p. 50): 


“,.. If an ordinary sailor is a member of the watch and is on duty during the night and dis- 
appears, the inference might fairly be drawn that he died from an accident arising out of his 
employment. But if, on the other hand, he was not a member of the watch, and was down 
below and came up on deck when he was not required for the purpose of any duty to be perform- 
ed on deck and disappeared without our knowing anything else, it seems to me that there is 
absolutely nothing from which any Court could draw the inference that he died from an accident 
arising out of his employment.” 


3 pete A.C. 217. 5 [1909] 2 K.B. 48. 
4 [1900] 2 K.B. 41. 
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This decision was upheld by the House of Lords* by a majority of one (Lords 
Loreburn, L.C. and Lord James of Hereford, dissenting) Lord Shaw of Dunfer- 
mline saying: 

**... The facts in every case may leave here and there a hiatus which only inference can fill. 

But in the present case, my Lords, the name of inference may be apt to be given to what is pure 
conjecture. What did the sailor Marshall do when he left his berth and went on deck? 
Nobody knows, All is conjecture. Did he jump overboard, walk overboard, or fall overboard ? 
One can infer nothing, all is conjecture. Was there an accident at all, or how and why did the 
deceased unhappily meet his fate? ... There can be, in my view, nothing dignified with the 
name of an inference on this subject, but again only conjecture.” 
But in Swansea Vale (Owners) v. Rice’ where the deceased was a “seaman” 
in the strict sense of the term—that is to say, one whose duty it was to 
work on deck—and not a ship’s cook, as in Bender’s case, nor an engineer ag in 
Marshall’s case, a different conclusion was arrived at. In that case the chief 
officer of a vessel, who was on duty on deck, disappeared from the ship in broad 
daylight. No one saw him fall overboard, but there was evidence that not Jong 
before he had complained of headache and giddiness. It was beld (Buckley 
L. J. dissenting) that there was evidence from which the Court might infer that 
he fell overboard from an accident arising out of and in the course of his employ- 
ment. The cases of Bender and Marshall were distinguished, as in those cases 
the men’s duties were below deck and at the time they lost their lives they had 
certainly no duties which called them on the deck. In the House of Lords, 
Lord Loreburn, L. O. having discussed the various things that ‘might have 
happened, said (p. 240): 

“The other alternatives were suicide or murder, If you weigh the probabilities one 
way or the other, the probabilities are far greater that this man porished through an accident 
arising out of and in the course of his employment.” 

In Gatton v. Limerick S. S. Co., a night watchman on board a vessel, whose 
hours of duty were from 7 P.M. to 7 A. M. when he awoke the crew, was Jast 
seen on board at 6 A. M. but on that morning he did not awake the crew. His 
cap was found on the deck, and his body was found in the harbour some months 
afterwards. The County Judge held that it was not proved that the accident 
arose “out of” his employment and the Court of Appeal on the ground that this 
was a finding of fact with evidence to support it, refused to interfere. Holmes 
L. J., however, stated that the County Court Judge might have arrived at a differ- 
ent conclusion of fact, whilst Cherry L. J., said that, if he had been the Arbitrator, 
he would have found that the deceased had met with his death by accident ari- 
sing out of and in the course of his employment. In another similar case, Rourke 
v. Holt & Co.8, a seaman disappeared during his spell of duty at the wheel in the 
wheel house in the centre of the flying deck and was not afterwards seen. The 
night was rough, the sea choppy but the vessel was steady. The flying deck 
was protected by a rail. There was no evidence as to how the maa met his death 
and in spite of the presumption against suicide the County Court Judge was 
unable to draw the inference that the death was due to accident. It was held by 
the Court of Appeal that in the circumstances the conclusion of the County Court 
Judge was right. At p. 821 of the Report O’Brien, L. C. said: 


“ In this case we cannot interfere with the finding of the County Court Judge. The post 
of duty of the deceased was at the wheel and to steer a certain course until ordered to change it, 
but nobody knows how the man disappeared, or how he came to leave his post. It is conceiv- 
, able that he may have fallen overboard in such circumstances as to entitle his widow to claim 
compensation on the ground that his death was duc to an accident arising out of and in the 
course of the employment: but the onus of proof is on the applicant. That onus is not dis- 
charged by asserting that we must assume that the deceased was at his allotted employment when 
he fell overboard, although the natural inference would be that he was not, and that we should 
then draw the conclusion that the accident arose out of and in the course of the employment.” 


*Marshali v. Owners of S. S. Wild Hose, 7 point 2 LR. 561. 


[1910] A.C. 486, at p. 494. 8 [1917] 2 LR. 318 at p, 821, 
6 [1912] A.C, 288. 
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In Simpson v. L. M. & S. Rly. Co.® Lord Tomlin reviewed all the previous 
authorities and stated the principle as follows (p. 869) : 


**.. from these passages to which I have referred I think this rule may be deduced for appli- 
cation to that class of case which may be called unexplained accident cases—namely, that where 
the evidence establishes that in the course of his employment the workman was properly in a 
place to which some risk particular thereto attaches and an accident occurs capable of explana- 
tion solely by reference to that risk, it is legitimate, notwithstanding the absence of evidence 
as to the immediate circumstances of the accident, to attribute the accident to that risk, and 
to hold that the accident arose out of the employment; but the inference as to the origin of the 
accident may be displaced by evidence tending to show that the accident was due to some 

‘action of the workman outside the scope of the employment. 

Such a rule so stated seems to me to be consistent with all the previous decisions of your 
Lordships’ House, including Marshall v. Owners of S. S. Wild Rose where there was some evi- 
dence from which it could be inferred that the seaman who fell overboard had by action of his 
own outside his employment added a peril to his position.” 

In the same case Lord Thankerton expressed the principle ia similar language. 
Lord Thankerton said at p. 871 of the Report : 


‘The principle to be applied in such cases is that ifthe accident is shown to have happened 
while the deceased was in the course of his employment and at a place where he was discharg- 
ing the duties of his employment, and the accident is capable of being attributed to a risk 
which is ordinarily inherent in the discharge of such duties, the arbitrator is entitled to infer, 
in the absence of any evidence tending to an opposite conclusion, that the accident arose out 
of the employment.” 


In a later case in the House of Lords, Rosen v. S.S. “Quercus”? (Owners)! Lord. 
Buckmaster explained that in that pessage in Lord Thankerton’s speech in Sim- 
pon’s case the place referred to was not the exact spot at which the accident may 
have occurred, but meant, in that case the train cn which the workman was 
travelling and in the later case in the House of Lords the pa on which the 
workman was employed. The same principle applies in Indian Jaw as the 
language of s. 8 of the Indian Act is identical with s. 1 of the English Workmen’s 
Compensation Act of 1985. 

What are the facts found in the present case? Shaikh Hassan Ibrahim was 
employed as a deck-hand, a seaman of category II on the ship. The medical 
log book of the ship showed that on December 18, 1961 Shaikh Hassan comp- 
lained of pain in the chest and was, therefore, examined, but nothing abnormal 
was detected clinically. The Medical Officer on board the ship prescribed some 
tablets for Shaikh Hassan and he reported fit for work on the next day. On the 
15th, however, he complained of insomnia and pain in the chest for which the 
Medical Officer prescribed sedative tablets. The official log book of the ship 
shows that on the 16th when the ship was in the Persian Gulf, Shaikh Hassan 
was seen near the bridge of the ship at about 2.20 am. He was sent back but 
at 8 a. m. he was seen cn the Tween Deck when he told a seaman on duty that 
he was going to bed. At 6.15 a.m. he was found missing and a search was 
undertaken. The dead body, however, was not found either on that day or later 
on. The evidence does not show that it was astormy night. The Commissioner 
made a local inspection of the ship nnd saw the position of the bridge and deck 
and found that there was a bulwark more than 8$ feet. Nobody saw the missing 
seaman at the so-called place of accident. The Additional Commissioner held that 
there was no material br holding that the death of the seaman took place on 
account of an accident which arose out of his employment. In our opinion the- 
Additional Commissioner did not commit any error of law in reaching his finding 
and the High Court was not justified in reversing it. For these reasons we hold 
that this appeal must be allowed and the judgment of the Bombay High Court 
dated March 5, 1965 must be set aside. 


Appeal allowed. 
9 [1931] A.C. 851. 10 [1988] A.C. 494. 
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Present : Mr. Justice V. Ramaswami and Mr. Juslice 1. D. Dua. 
THE STATE OF GUJARAT v. RAMPRAKASH P. PURI.* 


Criminal Procedure Code (Act V of 1898), Secs. 419, 417, 258, 410, 423—Bombay High Court 
Appellate Side Rules, 1960. Chapter XXVI, Rule 6—Several persons jointly tried acquitted 
— Whether Stote can prefer one appeal against acguiital of ali. 


Where several accused persons jointly tried have been acquitted by the trial Court, the 
State can prefer one appeal against the acquittal of them all. 
Lalu Jela v. State of Gujarat, approved. 
Rabari Ghela v. State of Bombay, referred to. 


Mrs. Urmila Kapur and S. P. Nayar, for the appellant. 


Dua J. These two criminal appeals (Nos. 60 and 68 of 1965) with certi- 
ficate raise a common question and are, therefore, being disposed of by a common 
judgment. The Gujarat High Court also recorded the main judgment only in 
Criminal Appeal No. 60 of 1965. 

The question which arises for determination is whether, where several accused 
persons jointly tried have been acquitted by the trial Court, the State can pre- 
fer one appeal ageinst the acquittal of all of them. The High Court held such 
a joint appeal not to be maintainable under the Criminal Procedure Code and so 
holding rejected the appeal by the State without going intothe merits. The Division 
Bench of the High Court speaking through Raju J. recorded a very lengthy order 
though the reasoning in support of the non-maintainability of the joint appeal 
is confined to a couple of pages only. The High Court in its order referred to 
ss. 258, 410, 417 and 419 end 428 of the Code and came to the conclusion that 
the scheme of Chapter XXXI of the Code as disclosed by these sections and par- 
ticularly by s. 419 is egainst the mainteinability of a joint appeal by the State 
against an order acquitting several accused persons tried jomtly. Section 419 
was construed by the High Court to contain a bar against a joint appeal. The 
major portion of the impugned order dealt with the question of binding cha- 
racter of the Full Bench decision of that High Court since reported as Lalu Jela 
v. State of Gujarat on the Division Bench hearing the present appeals. After 
a lengthy discussion the Division Bench came to the conclusion that the Ful) Bench 
decision holding a joint appeal to be maintaineble in law was not binding on it. 


On the view thet we propose to take on the question of maintainability of a 
joint appeal against a common order acquitting several accused persons tried 
jointly, we do not consider it necessary to embark on a lengthy discussion on the 

uestion of binding character of decisions of Full Benches and of Division Ben- 
es on future Benches of co-ordinate jurisdiction of the same High Court. We 
may only make a passing reference to the decisions of this Court cited at the bar 
in support of such binding character. In Mahadeolal Kanodia v. Administra- 
tor-General of West Bengal? this Court observed as follows (p. 589): 

“...We have noticed with some regret that when the earlier decision of two judges of the 
same High Court in Deorcjin Debi v. Satyadhan Ghosal* was cited before the learned judges 
who heard the present appeal they took on themselves to say that the previous decision was 
wrong, instead of following the usual procedure in case of difference of opinion with an earlier 
decision, of referring the question to a larger Bench. Judicial decorum no less than legal 
propriety forms the basis of judicial procedure. If one thing is more necessary in law than any 
other thing, it is the quality of certainty. That quality would totally disappear if Judgea of 
co-ordinate jurisdiction in a High Court start overruling one another’s decisions. If one Division 
Bench of a High Court is unable to distinguish a previous decision of another Division Bench, 
and holding the view that the earlier decision is wrong, itself gives effect to that view the result 
would be utter confusion.” 


*Decided, October 16,1969. Criminal Appeal A.LR. S.C. 748. 

Nos. 60 and 68 of 1965. 1 [1962] ALR. Guj. 125, P.B. 
1 [1062] A.LR. Guj. 125, F.B. 2 [1960] 3 S.C.R. 578. . 
2 (1960) 03 Bom. L.R. 518, s.c. [1960] 2a (1958) 51 C.W.N. 64. 
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. Other decisions cited containing similar observations are: Jai Kaur v. 
Sher Singh? and Atma Ram v. The State of Punjab‘. We are aware of a still 
more recent decision of this Court in Jaisri Sahu v. Rajdewan Dubey® in 
which reference is made to a Privy Council decision in Buddha Singh v. Laliv 
Singh’. 

The question of competency of a joint appeal by several persons convicted by 
one order at a joint trial was referred for authoritative decision to a Full Bench 
of the Gujarat High Court in Lalu Jela’s case (supra). The argument before the 
Full Bench was that r.6 in Chapter XXVI of the Bombay High Court Appellate 
Side Rules (which are applicable to the proceedings in the Gujarat High Court) 
was inconsistent with Chapter XXXI of the Code of Criminal Procedure, with 
the result that a joint appeal to the High Court by several persons convicted at 
a joint trial was not maintainable. The Full Bench on an exhaustive discussion 
held such an appeal to be competent and did not consider r. 6 to be inconsistent 
with Chapter XXXI ofthe Code. The decision of this Court in Rabari Ghela 
v. State of Bombay’ was explained and distinguished. If we agree with the 
principle accepted in the Full Bench decision then the present appeals would on 
the reasoning of that decision seem prima facie to possess merit and in the 
absence of some other cogent reason to the contrary the appeals would have to 
succeed. 

Chapter XXVI of the Bombay High Court Appellate Side Rules, 1960 deals 
with “criminal business” and r. 6 is in the following words :— 


“6, Joint appeal or application by persons affected by same judgment.—-All persons aggriev- 
ed by a judgment or an order passed in a criminal case, may join in one appeal or application 
for revision, and one copy of the Judgment or order complained of shall be sufficient.” 


This rule, of course, does not in terms cover the case of an appeal by the State 
against several accused persons jointly tried and acquitted es the trial Court 
by a common order, but if an appeal by persons jointly tried and convicted is 
competent, then on principle it is difficult to negative the maintainability of one 
appeal by the State against æ common order acquitting severel persons tried 
jointly. This rule deals with a metter of procedure and not of substantive rights 
and seems to be based on sound common sense. Procedure has been described 
to be a hand-maid and not a mistress of law, intended to subserve and facili- 
tate the cause of justice and not to govern or obstruct it. Like all rules of pro- 
cedure, this ruledemands a construction which would promote this cause. So cons- 
trued a joint appeal, in compliance of this rule must be sustained. The power to 
frame this rule is specifically conferred on the High Court by s. 554(2) (c), Criminal 
Procedure Code and r. 6 does not seem to us to be inconsistent with any provi- 
sions of the ssid Code. Holding this rule to be valid, in agreement with the deci- 
sion of the Full Bench, the competency of a joint appeal by several accused per- 
sons convicted at one trial must be upheld. On the same reasoning a joint app- 
eal by the State against several accused persons acquitted at a joint trial hes 
also to be held nat to be contrary to’any provision of the Code and therefore not 
legally prohibited. Section 419 of the Code on which the High Court seems 
to have relied in support of the non-maintainability of a joint appeal by 
the State, lays down inter alia that every appeal shall be made in the form cf a 
petition in writing presented by the sppellant or his pleader and every such 
petition shall, unless the Court otherwise directs, be accompanied by a copy ot 
the judgment or order appealed against. This section does not seem to us te 
prohibit a joint appeal by the State against more than one accused person. 
The contrary view taken by the High Court on the construction of this section 
is clearly unacceptable. Section 417, which provides for an appeal in a case of 
acquittal, empowers the State Government to direct the public prosecutor in any 
case to present an eppeal from an order of acquittal. This section also does 
not suggest any bar or prohibition against presentation of a joint appeal 


3 [1960] 8 S.C.R. 975. 6 (1915) LL.B. 37 All. 604, P.C. 
4 [1959 mye S.C.R. 748. 7 (1960) 62 Bom. I.R. 518, S.C., s.c. 
5 [1962] 2 S.C.R. 558, [1960] A.LR. S.C. 748. 
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against several accused persons acquitted in a case. On the other hand, 
it provides for an appeal in a case, and not against an accused person, who 
has been acquitted. The plain reading of this section, therefore, seems 
to be wide enough to permit a joint appeal. Sections 258, 410 and 428 
of the Code also do not seem to indicate any bar as is suggested by the order 
of the High Court. This Court in Rabari Ghela’s case (supra), on the 
basis of which the judgment of the High Court mainly proceeds, merely lays 
down that the Appellate Court hearing an appeal cannot admit it only on a 

uestion of sentence and that such a restricted order of admission being invalid, 
the appellant would be entitled to insist that his appeal should be heard on the 
merits. This decision, in our opinion, does not militate against the maintainabi- 
hty of a joint appeal. The Full Bench decision of the Gujarat High Court 
rightly distinguished and explained this decision. As observed earlier, once we 
accept the Full Bench to lay down the correct rule of law, then there cannot be 
much, difficulty in upholding the maintainability of a joint appeal by the State 
against several accused persons acquitted at a joint trial, There being no legal 
bar (at least we are aware of none either in the Criminal Procedure Code or else- 
where), such an appeal cannot be held to suffer from any serious legal infirmity. 
And then the matter being one of mere form it calls for a liberal approach requi- 
ring the appeal to be heard on the merits. To hold it to be unmaintainable on 
this ground would defeat the larger cause of justice. Unfortunately, we did not 
have the advantage of arguments on behalf of the respondents because they were 
unrepresented, but on considering the scheme of the relevant provisions of the 
Code of Criminal Procedure, we are of the view that the High Court was wrong 
in holding the joint appeal not to be maintainable and in summarily rejecting the 
same. 

We accordingly allow the appeal, set aside the order of the High Court and 
remit the case back to it for decision of the appeal on the merits. 


Appeal allowed. 


APPELLATE CIVIL. 


Before Mr. Justice Bhasme. 
MANGHARAM CHUBARMAL v. B. C. PATEL.* 


Bombay Rents, Hotel and Lodging House Rotes Control Act (Bom. LVII of 1947), Secs, 13, 14— 
Constitation of India. Aris. 14, 227—Transfer of Property Act (IV of 1882), Secs. 3, 105, 
108 (b)(h)—Rent and Mortgage Interest Restrictions (Amendment) Act, 1933 (23 æ 24 Geo. 6, 
C. 32.), Sec. 3(1)}—-Bombay Regulation II of 1827. Cl. 1,8. &(2)—-Whether s. 18(1)(i) of Bom. 
Act LVII of 1947 hit by art. 14 of Consittution—Decree in suit againsi tenant in ejectment and 
its effect on sub-lenanis—-‘Reasonably and bona fide,” meaning of expression in s. 18(1)@) 
of Bom. Act LVII of 1947. 


Section 18 (2)(t) of the Bombay Rents, Hotel and Lodging House Rates Control Act, 
1947, is valid and the reasonable classification contained therein is not hit by the prohibi- 
tion implicit in art. 14 of the Constitution of India. 


Ram Krishna Dalmia v. Tendolkar J, Kedar Nath v. State of West Bengal? and Jalan 
Trading Co. v. Mil) Mazdoor Sabha’, referred to. 

If in a suit against the tenant other persons are joined on the allegation that they are sub- 
tenants and if an eviction is sought only on the grounds which are personal to the tenant 
fs. 18(1)(a), (b), (c), (d) and (e) of the Bombay Rents, Hotel and Lodging House Rates Control 
Act, 1047] then a decree in ecjectment against him will result in conferring direct tenancy 
rights on the lawful sub-tenants. They cannot be ejected in that suit on these grounds. 


*Decided, September 18/21/22, 1970. Special 1 (1958) 61 Bom. L. R. 192, S.C., s.e. 
Civil Application No, 1819 of 1969 (with [1958] A. I. R. S. C. 588. 
Special Civil Applications Nos. 1786, 1787 2 [1958] A. I. R. S. C. 404. 
and 1788 of 1960). 3 [1967] A. I. R. S. C. 692. 


* 
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On the other hand, if the landlord seeks possession on the grounds which are not personal 
to the tenant and which concern the premises themselves [s. 18 (1) (g), (h), (hh,) (hhh), (i) 
and (ti) of the Act] then it is open to the landlord in the same suit to plead and prove those 
grounds not only against the tenants but against other persons impleaded in the suit and 
who are ultimately held to be lawful sub-tenants. In such a case the issues would be heard 
and decided between the landlord on the one side and the tenants and sub-tenants on the 
other. If the sub-tenants are not impleaded even in such a suit then the landlord, after 
obtaining a decree against the tenant, will have to file a fresh suit against the sub-tenants, 
who by then had become his direct deemed tenants by virtue of s. 14 of the Bombay Rents, 
Hotel and Lodging House Rates Control Act, 1947. 


Indian Coffee Etc. v. Bachoobai4, not agreed with. 

Hiralal v. Kasturbhai®, Satwant Kaur v, Abdul Kadar® and Anand Nivas (P) Lid. v. 
Anandji”, referred to. 

It is only when the tenant’s tenancy is determined cither by surrender or by a decree 
in ejectment passed against him that the sub-tenants become the lawful tenants of the 
landlord by virtue of s. 14 of the Act. Once they get that legal status or character, then 
they are to hold the premises on the same terms and conditions as they held before, subject 
to the other provisions of the Act. The words “subject to the other provisions of the Rent 
Act” in s. 14 will have to be understood as giving them the same rights and privileges as 
are conferred on the statutory tenants, whose contractual tenancy for one reason or the other 
has come to an end, 

The words “reasonably and bona fide” in s. 18 (1)(t) of the Bombay Rents, Hotel and 
Lodging House Rates Control Act, 1947, are not used disjunctively. In a given case facts 
established must prove the bona fides without reference to the reasonable requirement. 
If want of bona fides, amounting to mala fides, is proved, Courts can readily infer or hold 
that the requirement is unreasonable. If the requirement is wholly unreasonable that will 
also have a bearing on the question of bona fides of the landlord. Even on that basis the 
Court will find that the requirement is not bona fide. But at the same time it is possible 
to hold that the landlord has succeeded in establishing his bona fides, but that by itself, 
will not give him a right to evict the tenant: he must further prove that in addition to his 
bona fides, his requirement also is reasonable. 

The mere wish or the intention of the landlord is not sufficient to give him a right to 
evict the tenant. While considering the relevant factors for deciding the bona fides and 
reasonableness of the landlord’s requirement, the tenant cannot be forgotten for all the 
time. ‘Various objective facts have to be considered like the public good, the hardship of 
the landlord, the plight of the tenant and the Courts should take a commonsense view of the 
whole matter. But at the same time while considering the reasonableness of the landlord’s 
requirement, the mere fact that the tenant will be evicted and will suffer hardship is per se 
not relevant. The tenant’s hardship may be linked up with the conduct of the landlord 
and may give rise to some consideration of justice and equity in favour of the tenant. 
Such factors will have to be objectively considered while deciding the question of bona fides 
and reasonableness of the landlord’s requirement. 


Neta Ram v. Jiwan Lal®, Nimbibai Rajibai v. Ragho’, Chandrasekara v. Chetty’s Charities,'° 
Cresswell v. Hodgson', D. K. Mukherjee v. Abhoypada Banerjee“, Labhu Ram v. Ram 
Parkash4, Viscount Tredegar v. Harwood'+, Bhulan Singh v. Ganendra Kumar, Basant 
Lal v. Chakravariy*® and Tulsi Charan Bairagi v. Debendra Nath Sil’, referred to. 

The High Court should not resort to the archaic power contained in Bombay Regulation 
II of 1827 to call for the proceedings of any subordinate Civil Court and to issue orders 
when the Constitution of India has invested all the High Courts with supervisory juris- 
diction under art, 227 of the Constitution. 


Bombay Steam Navigation Co. v. Vasudev®, referred to. 


4 (1098) 66 Bom. L. R. 888. 12 [1958] A. I. R. Cal. 229. 

5 [1967] A. I. R. S. C. 1853. 18 [1959]A. I. R. Punj. 108. 
6 (1965) 68 Bom. L. R. 221. 14 [1929] AC. 72. 

7 [1965] A. I. R. S.C. 414. 15 [1950] A. I. R. Cal. 74. 

8 [1968] A. I. R. S. C. 499. 16 [1950] A. I. R. Cal. 249. 

9 (1962) 64 Bom. L. R. 798. 17 [1958] Cal, L. J. 149. 

10 [1986] A. I. R. Mad. 14. 18 (1927) 29 Bom. L. R. 1551. 


11 [1951]1 AE. R, 710. 
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THe facts are stated in the judgment. 


N. H. Pardasani, with S. P. Kanuga, for petitioners in 1819 of 1969. 

K. K. Singhvi, with D. R. Dhanuka and K. R. Dhanuka, for petitioners Nos. 1 
to 7 in 1786/69. i 

M. V. Paranjpe, with M. L. Bansal, for petitioner No. 8. 

N. H. Pardasani, for petitioner No. 10. 

D. R. Dhanuka and K. R. Dhanuka, for petitioner in 1787/69. 

M. V. Paranjpe, with M. L. Bansal, for petitioner in 1788/69. 

S. J. Sorabjee, with M. O. Chinoy and A. G. Parikh, for respondents Nos. 1 and 
2 in all petitions. 

M. R. Parpia, instructed by Little & Co., for the State. 


BuasME J. These four petitions are filed by the 15 petitioners, the alleged sub- 
tenants of defendant No. 1 who are aggrieved by the order of ejectment passed 
against them by the Appellate Bench of the Court of Small Causes. As common 
questions of fact and law are involved in these petitions, I propose to dispose 
them of by one common judgment. The proceedings arise out of the ejectment 
suit filed by the respondent against defendant Nc. 1 and the petitioners. 


A few facts leading to this litigation are as follows. The suit property compri- 
ses of an open plot of land measuring about 1050 square yards situate at Mahul 
Road, Chembur, Greater Bombay. The respondents are the owners of this plot. 
In February 1954 respondent No. 1 let out the said open plot of land to defen- 
dant No. 1 Shaikh Hassan Shaikh Razack for his charcoal business. The agreed 
rent per month was Rs. 100 anditis said that the lease was fora period 
of three years. No written document evidencing the lease is placed on the record 
of these proceedings. But it is admitted that the said lease was in the first ins- 
tance for a period of 8 years. The rent of Rs.100 per month was subsequently 
reduced to Rs. 80 per month as a result of proceedings between the parties. It 
appears that Shaikh Razack put up shop structures op the open plot of land in 
or about the month of August 1954 and let out the said structures to various sub- 
tenants. On February 25, 1957 respondent No. 1 gave a notice to quit to Raz- 
ack and on the basis of that notice respondent No. 1 filed a suit on April 11, 1957 
seeking the eviction of Razack snd some other defendants (those defendants are 
some of the defendants in these proceedings also) on varicus grounds. Posse- 
ssion was sought on the ground of non-payment of rent, breach of the terms of 
tenancy, erection of permanent structures, unlawful sub-letting, illegal profi- 
teering and slso on the ground that the plot of land was required reasonably and 
bona fide for construction of a building. The suit was initially filed only aga- 
inst defendant No. 1 and the defendants who were alleged to be sub-tenants, were 
later on impleaded at their own instance. That suit was decreed on July 21, 1960. 
Defendant No. 1 Razack preferred an appeal and the other defendants also cha- 
llenged that decree in the appeal Court. In all three appeals were filed against the 
decree in ejectment passed by the trial Court. On August 81, 1961 the Appellate 
Bench of the Court of Small Causes allowed the appeals and directed the dismi- 
ssal of the suit. The Appellate Bench held that the defendants were in fact sub- 
tenants of the structures and not the sub-tenants of the land. Only one defen- 
dant was held to be asub-tenant of the land. The Court also found that the plain- 
tiff had not established any breach of the terms of the tenancy. The Court fur- 
ther held that the plaintiff had failed to prove profiteering by the tenant; that 
the structure put up by the tenant was not a permanent structure within the mea- 
ning of the relevant provisions of s. 18 of the Rent Act and that the plaintiff had 
failed to prove that the premises were required by him reasonably and bona 
fide for his own occupation after erecting the new building. The Appellate Bench 
also came to the conclusion that the suit filed on the basis of the quit notice 
dated February 25, 1957 was premature and the suit was liable to be dismissed. 
It was held that the lessor had not given one clear month’s notice before the in- 
stitution of the suit. 
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On September 21, 1961 the respondents gave another notice terminating the 
tenancy of defendant No. 1 Razack. As the respondents felt that the notice. 
was defective they, by way of abundant caution, gave another notice on 
November 21, 1961 terminating the tenancy of defendent No. 1. Razack. On 
February 17, 1962 they filed a suit against Razack claiming possession of 
the suit premises on various grounds, They alleged that Razack had erected 
permanent structures without their consent in writing; that he had illegally 
sub-let portions of the plot to others; that he was profiteering by charging his 
tenants rent far in excess of the standard rent which he was paying to the res- 
pondents. In addition to these grounds the respondents also sought possession 
of the premises on the ground that they reasonably and bona fide required the 
same for erecting a new building. The present suit was first filed against 
defendant No. 1 and defendants Nos. 2to 11. Later on, at the instance of the 
plaintiffs, the other defendants were also joined as necessary parties. That is how 
the suit came to be filed by the respondents against defendant No. 1 and the pre- 
sent petitioners. 


Defendant No. 1 died after the institution of the suit. Defendants Nos. 1A to 1D 
were brought on the record as his legal representatives and they filed the defences 
in which they contended that defendant No.1 was not liable to be evicted on the 
various grounds mentioned in the plaint. In other words, they denied the fact 
of illegal sub-letting and profiteering. They also denied that defendant No. 1 
had erected any permanent structure. They contended that the respondents did 
not require the premises for erecting a new building. It was their defence that 
the suit was barred by res judicata in view of the earlier decision of the Appellate 
Bench of the Court of Small Causes. The other defendants filed separate 
defences substantially supporting the case of the heirs of defendant No. 1. 
They claimed to be lawful sub-tenants and stated that by virtue of s. 14 of the 
Rent Act even if defendant No. 1 was liable to be evicted, they would become the 
direct statutory tenants of the plaintiffs. The learned trial Judge framed a num- 
ber of issues and after considering the oral and documentary evidence came to 
the conclusion that the suit was not barred by res judicata. Defendant No. 1 had 
not unlawfully sub-let any portion of the suit premises; that defendant No. 1 was 
. guilty of profiteering as he was charging thesub-tenants rent in excess of the stan- 
dard rent and permitted increases; that the plaintiffs have failed to prove that 
the premises are reasonably and bona fide required for the erection of a new buil- 
ding. The learned trial Judge held that defendant No. 1 was liable to be evicted 
on the ground that he was guilty of profiteering. As regards the allegation of 
erection of permanent structures, he held that defendant No. 1 was not guilty of 
any breach of the terms of tenancy. The learned trial Judge accordingly held 
that the plaintiffs were not entitled to claim possession on the ground that defen- 
dant No. 1 had erected permanent structures. He also held that defendants 
Nos. 2 to 16 were lawful sub-tenants of the land. He passed a decree in eject- 
ment only against the heirs of defendant No.1. He held that by virtue of s. 14 of 
the Rent Act, the rest of the defendants had become the direct tenants of the 

laintiffs. In the result he dismissed the suit of the plaintiffs against defendants 

os. 2 to 16. 


The heirs of defendant No.1 preferred an appeal challenging the deeree passed 
against them.The plaintiffs also filed an appeal against the decree in so far as it 
directed the dismissal of their suit for possession against defendants Nos. 2 to 16. 
The Appellate Bench of the Court of Small Causes heard the two appeals. The 
Appellate Bench dismissed the appeal filed by the I eirs of defendant No. 1. The 
Appellate Bench disagreed with the various findings recorded by the trial Court 
against the plaintiffs. It also held that the suit was not barred by res judicata. 
It held that defendant No. 1 was guilty of erecting permanent structures and 
profiteering. In respect of some defendants it is found that defendant No. 1 was 
liable to be evicted on the ground of illegal sub-letting. The Court also came -to 
the conclusion that the plaintiffs have proved that they required the premises 
reasonably and bona fide for erection of a new building. In the result the appeal 
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filed by the plaintiffs was allowed and the suit in ejectment was decreed against 
all the defendants including the heirs of the deceased defendant No. 1. 

The petitioners, who are defendants Nos. 2 to 16, are challenging the decree 
assed by the Appellate Bench of the Court of Small Causes on various grounds. 
t must be noted that the heirs of the deceased defendant No. 1 have accepted the 

finality of the adjudication in so far as it concerned them. They have not approa- 
ched this Court by making any grievance about the said decision. Before 
these petitions were taken up for hearing, the advocate for the petitioners poin- 
ted out that in these proceedings the vires of s.18 (I) (i) of the Bombay Rents, 
Hotel and Lodging House Rates Control Act, 1947 was challenged on the 
ground that that section infringes the fundamental right guaranteed under art. 14 
of the Constitution. Notice was, therefore, ordered to be issued by this Court to 
the Advocate-General of Maharashtra. After the notice was returned served, the 
applications were fixed for final hearing. No appearance was entered on behalf 
of the Advocate-General. On the adjourned date Mr. Parpia, instructed by 
M/s. Little and Co., gave an application on behalf of the State of Maharashtra, 
for leave of the Court to appear on behalf of the State of Maharashtra. I granted 
the application and Mr. Parpia appears for the State of Maharashtra. 

Mr. Singhvi, app2aring on behalf of some of the petitioners, has raised the 

following points of law in support of the petition: — 


(1) Thats. 18 (I) (i) of the Rent Act infringes the fundamental right under 
art. 14 of the Constitution and is to that extent void under art. 18 (1) of the 
Constitution; 

(2) That the present suit of the landlords is barred by res judicata on account 
of the findings recorded in the earlier eviction suit; 

(8) That s.18 (2) (4)of the Rent Act applies to open land and the landlords 
will not be entitled to possession when the land is not open lend at the date of 
the suit; 

(4) The effect of s. 14 of tke Rent Act vis-a-vis the rights of the petitioners 
who are the lawful sub-tenants under the original tenant; 

(5) That the finding of the Appellate Bench of the Court of Small Causes 
about the bona fide and reasonable requirement of the landlords under s. 18 (7) 
(i) of the Rent Act is a result of the misreading of that provision. Besides the 
findings of fact about sub-letting, etc. are erroneous in law, and 

(6) Jurisdiction of this Court under art. 227 of the Constitution of India. 

Mr. Singhvi generally addressed me on all these points. Mr. Dhanuka, who 
appears for some of the petitioners, advanced supplementary arguments. 
Mr. Pardasani has endorsed the say of Mr. Singhvi and Mr. Dhanuka. 
Mr. Paranjape, who also appears for one of the petitioners, confined his 
argument only to the interpretation of s. 18 (7) (i) of the Rent Act and 
submitted that the appellate Court has not adopted a correct approach while 
recording the relevant findings. 

Iu reply Mr. Sorabjee, wl o appears for the respondents-plaintiffs, submitted 
that the decision of the Appellate Bench of the Court of Small Causes is based 
on appreciation of oral and documentary evidence and this Court cannot inter- 
fere with the said findings of fact. Even the points of law arising in this case 
have been correctly decided by the lower Court. Hethen submitted that s. 18 (1) 
(i) of the Rent Act does not in any manner infringe the fundamental rights 
under art. 14 of the Constitution, and its constitutional validity is not open to 
challenge. 


Mr. Parpia on behalf of the State of Maharashtra endorsed all that was said 
by Mr. Sorabjee and pin-pointed the various features of the impugned legislation 
which go to show that it does not conflict with art. 14 of the Constitution. I will 
consider these points of law in the order in which I have mentioned them. 

Mr. Singhvi, as stated above, vehemently argued that s. 18 (7) (i) of the Rent 
Act unreasonably discriminates between tenants of one class against the tenants 
of another class. According to his submission the discrimination is wholly 
arbitrary and inconsistent with the known object of the Rent Act. Before I 
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consider the criticism levelled against the impugned provision of the Rent Act, 
I would first enumerate the recognised tests or guidelines which are laid -down 

the Supreme Court. It is well settled that the consitutional provision 
which secures equal protection of the laws forbids class legislation and not rea- 
sonable classification. A law based on or involving a classification founded on 
intelligible differentia having a rational relation to the object sought to be achie- 
ved is alone considered constitutionally valid. 

In Ram Krishna Dalmia v. Tendolkar JA, the Supreme Court has enunciated 
the following principles. These principles ‘have been consistently adopted and 
applied in all the cases. I am. reproducing only those tests which are strictly 
relevant for deciding the point at issue (p. 202) : 

(a) 

(b) that there is always a presumption in favour of the constitutionality of an enactment 
and the burden is upon him who attacks it to show that there has been a clear transgression of 
the constitutional principles; 

(c) that it must be presumed that the Legislature understands and correctly appreciates 
the need of its own people, that its laws dre directed to problems made manifest by experience 
and that its discriminations are based on adequate grounds; 

(d) ~. 

(e) that in order to sustain the presumption of constitutionality the Court may take into 
consideration matters of common knowledge, matters of common report, the history of the 
times and may assume every state of facts which can be conceived existing at ths time of legis- 
lation; and 

(f) that whilc good faith and knowledge of the existing conditions on the pact of a Legis- 
lature are to be presuméd, if there is nothing on the face of the law or the surrounding circum- 
stances brought to the notice of the Court on which the classification may reasonably be regarded 
as based, the presumption of constitutionality cannot be carried to the extent of always holding 
that there must be some undi closed and unknown reasons for subjecting certain individuals or 
corporations to hostile or discriminating legislation.” 


As is stated by the Supreme Court in the above case, these principles will have 
to be constantly borne in mind by the Court when it is called upon to adjudge the 
constitutionality of any particular law attacked as discriminatory and violative 
of the equal protection of the laws. 

In an earlier decision of the Supreme Courtin Kedar N athv. State of West Bengal? 
the following observation is made which may also be relevant while examining 
the constitutionality of the impugned legislation:— 


“Article 14 does nct insist that legislative classification should be scientifically perfect 
or logically complete.” 
The Supreme Court also added that merely because there is no such scientific per- 
fection or logical infallibility in the mode of classification it cannot be said that the 
Act is based on no intelligible differentia and is, therefore, arbitary. I also find 
that in Jalan Trading Co. v. Mill Mazdoor Sabha? the Supreme Court pronoun- 
ced yet another principle which can be usefully followed while testing the validity 
of the impugned classification :— 


‘*...If the classification is not patently arbitrary, the Court will not rule it discriminatory 
merely because it involves hardship or inequality of burden. With a view to secure particular 
objects a scheme may. be selected by the Legislature, wisdom whereof may be open to debate; 
it may even be demonstrated that the scheme is not the best in the circumstances and the choice 
of the Legislature may be shown to be erroneous, but unless the enactment fails to satisfy the 
dual ‘test of intelligible classification and rationality of the relation with the object of the law, 
it will not be subject to judicial interference under Art. 14.” 


In a nutshell the argument of Mr. Singhvi against the constitutional validity 
of s. 18(Z)(t) is as follows :— 

While restricting the landlord’s right to evict the tenants from premises on 
certain grounds mentioned in s. 18 of the Rent Act, the Legislature has in fact 


1 (1988) 61 Bom. L. R. 192, S. C., 8. o. 2 [1958] A.I. R. S.C. 404, at p. 407. 
[1958] A. I. R. S. C. 588. 3 [1967] A. I. R. S. C. 691, at p. 705. 
B.L.R,—10. 
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made class legislation włich favours one category of tenants by conferring on 
them rights and privileges in the matter of eviction. These are denied to the 
category of tenants to which the petitioners belong. The right of the landlord 
to evict tenants from premises which are buildings or structures under s. 18(1), 
_ (8), (h), (hh) are hedged in by stricter conditions and provision is also made to 

. minimise the evicted tenants’ hardships. By contrast under s. 18(1)(3) the 
landlord is awarded possession of premises as soon as he establishes that his 
requirement is reasonable and bona fide. Sections 18(3) and s. 17 make provision 
for certain safeguards in favour of the tenants but they are illusory and not as 
efficacious as those enjoyed by the privileged class of tenants of premises com- 
prising of buildings or structures. . Singhvi argues that the Rent Act seeks 
to protect tenants of premises against eviction whether they are occupying 
buildings or open land, or they occupy structures put up by them or their land- 
lord. There is no good reason why there should be any discrimination in 
the matter of the eviction clause. All these tenants irrespective of the nature of 
the premises held by them need the protection of laws against unscrupulous 
landlords. If the tenants of open lands have lawfully constructed their own 
structures on the demised property, they certainly stand in the same position as 
the tenants who occupy buildings built by their landlords. Section 18(7)(2) 
when so considered and compared with the other relevant clauses of s. 18, 
clearly shows that the classification is arbitrary and the same also suffers from 
want of an intelligible differentia. 


At this stege I find it necessary to ascertain the object of the Bombay Rents, 
Hotel and Lodging House Rates Control Act, 1947. The preamble of the said 
Act and the various clause notes accompanying the amendments effected in the 
Act from time to time show that the Rent Act was enacted, inter alia, to control 
evictions and wherever possible to boost and encourage the building activity 
by enabling landlords to rebuild dilapidated buildings and also to erect structures 
or buildiigs on vacant plots. The latter object of the enactment is evident 
from s. 18(1) (hh), (i) and (ii). 

Section 12 (1) of the Rent Act provides that the landlord shall not be entitled 
to the recovery of possession of any ee so long as the tenant pays or is ready 
and willing to pay the amount of the rent and permitted- increases, if any, and 
performs the other conditions of the tenancy in so far as they are consistent with 
the provisions of the Act. Section 12(3) (a) provides thet the tenant who falls 
in arrears of rent for more than six months forfeits the protection against eviction 
given by s. 12(f) of the Act. The landlord is not free to evict the tenant as and 
when te chooses to do so. But s. 18 enact, that the landlord shall be entitled to 
recover possession of any premises if the Court is satisfied about the existence 
of the several grounds mentioned in that sub-section. Section 18 relaxes the 
rigour of law in favour of the landlords on certain limited grounds. The various 
clauses which contain different grounds for eviction are not the same. They 
differ in material particulars and in the result the tenants are granted protection 
against eviction in varying degrees under varying circumstances. 

When Mr. Singhvi criticises this arrangement of the several clauses of s. 18(1), 
he overlooks two important factors, and those factors betray the hollowness of 
_ his attack. The Rent Act protects tenants against unreasonable eviction from 
the demised premises. When the demised premises are either land or building, 
they are not the same and identical. m protection of laws cannot be claimed 
under unequal circumstances. Merely because the tenant of the land has law- 
fully constructed a structure of his own on the demised land it makes no differ- 
ence. When we consider the legal position it is clear that the structure built 
by the tenant belongs to him at all times. Under s. 108 (B) (h) of the Transfer 
of Property Act, the tenant has, even after the determination of the lease, the 
right to remove all things which he has attached to the earth. He can take - 
away his fixtures or the material which he may have used for putting up the 
structure when his tenancy of the land is determined for one reason or the other. 
As the landlord has no proprietory interest in such structure or building, there 
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was no reason to extend the protection of the Rent Act to the tenants of the 
lands in respect of their structures. This is the first aspect which must be given 
due importance while appreciating Mr. Singhvi’s submission. 

Then there is difference in legislative protection and that is also founded on a 
rational basis consistent with the known object of the enactment. The landlords 
of open lands should not find it burdensome when they propose to undertake 
building activity. Section 18 (1) (i), till it was amended by Bombay Act (No. 61) 
of 1968 allowed the landlord vacant possession of the plot only when he required 
it for erection of a new residential building. The note on the clause which precedes 
that amendment justifies the dropping of the word “residential” on this ground. 
So the amendment was thought necessary to give greater incentive to builders. 


Mr. Singhvi is right when he submitted that the tenants of lands will suffer 
hardships similar to those suffered by tenants of buildings. But that was in- 
evitable. The difference, if any, cannot in any manner affect the validity of tre 
classification. As observed by the Supreme Court, the matter cannot be examined 
scientifically and with meticulous precision. When the legislators undertake to 
mitigate a major social evil and provide for greater good of the greater number, 
one cannot adopt a too rigid mathematical test while deciding the validity of a 
legislative measure. In the words of the Supreme Court, art. 14 of the Consti- 
tution does not insist that legislative classification should be scientifically perfect 
or logically complete. Unless the classification is wholly arbitrary, the Court 
will not rule it discriminatory merely because it involves hardship or inequality 
of burden. 

Mr. Sorabjee is right when he says that in the present case there is a clear-cut 
intelligible differentia which formed the basis of classification. Tenants of 
buildings are different from tenants of open pieces of lands. When we consider 
the object of the Rent Act, it is also evident that there is a rational basis for the 
above mentioned classification. For good reasons different conditions are pres- 
cribed by the various clauses of s. 18 as conditions precedent for passing an order 
of eviction against tenants. 


Mr. Parpia, who appears for the State, has also emphasised this very aspect. 
After carefully considering the criticism levelled by Mr. Singhvi against the validity 
of the impugned clause of s. 18, I have come to the conclusion that the same is 
valid. The reasonable classification is not hit by the prohibition implicit in art. 
14 of the Constitution. 

Then Mr. Singhvi contended that the present suit filed by the respondents is 
barred by res judicata. The petitioners relied on this defence even in the lower 
Courts and they urged that the decision in R.A.E. Suit No, 918/5285 of 1957 as 
varied by the decision of the Appellate Bench bars the present suit and some of 
the findings recorded by the Appellate Bench in appeals filed by the defendants 
are conclusive and binding on the plaintiffs in the present proceedings. 

Before I consider the strength of this submission, it will be necessary to refer 
briefly to the findings recorded by tke Appellate Bench in the earlier proceedings. 
The Appellate Bench came to the conclusion that the notice to quit dated February 
25, 1957 terminating the tenant’s tenancy by the end of March 1957 was served on 
the tenant on March 1, 1957 with the result that the tenant had not one clear 
month to vacate the premises. The suit filed on the basis of such a notice was 
. liable to be dismissed. Defendant No. 7 in this suit, who was also a defendant 
in that proceeding, was held to be a lawfulsub-tenant. But the Court found that 
the plaintiff had failed to bring his case under s. 18(Z) (7) of the Rent Act as against 
this defendant on the ground that the law was subsequently amended. It was 
held that the structure put up by the tenant was not permanent. It was held 
that the. land in question was let by the plaintiffs with the knowledge 
that defendant No. 1 would put up a structure on the said land. It was also 
found that the plaintiff had failed to prove that he required the premises resson- 
ably and bona fide for erecting a new building. 


Mr. Singhvi referred to a few rulings to show that the findings recorded in the 
earlier suit, whatever the result of the final order, are binding on the parties against 
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whom those findings are recorded. Mr. Singhvi drew my attention to a Calcutta 
decision in Peary Mohun Mukerjee v. Ambica Churn Bandopadhyat. In that 
case & point arose whether findings recorded in the earlier suit are binding in the 
subsequent suit although the earlier suit was decided against the plaintiff on the 
ground that the requisite uotice was not given. When the ground of res 
judicata was pleaded in the subsequent suit the Court held that the matter directly 
and substantially in issue in the subsequent suit was directly and substantially 
in issue in the previoussuit and it was finally heard and decided between the same 
parties notwithstanding the fact that the previous suit failed by reason of the 
decision of the Court upon some other matter as well. The subsequent suit was 
barred by res judicaia. The ratio of this decision, no doubt, prima facie supports 
the contention of Mr. Singhvi. In the present case also he Appellate Bench 
recorded a finding that the notice was not of the required duration and the suit 
was liable to be dismissed on that finding only. But the Court also recorded 
other findirgs mentioned above. The point will have to be decided after care- 
fully considering the important question whether or not the final decision was 
based squarely on some or on all the findings recorded in the suit. This decision 
was referred to by a Division Bench of this Court while considering a similar 
point of res judicata in Lawman vy. Saraswati’. As both the parties relied upon 
the decision, I will consider that authority towards the end of my discussion. 
Similarly, both the parties relied upon another decision of this Court in Gor v. 
Raval’, I will also refer to that decision when I conclude the discussion on the 
point of law raised by the parties. 

Mr. Sorabjee also referred to certain other rulings dwelling on the point at issue. 
A Division Bench of the Madras High Court held in Ramaswami Reddi v. T. 
Marudat Reddi’ that an adverse finding in a decree in favour of a party is not 
res judicata. While giving this decision the Madras High Court followed an earlier 
decision of the Privy Council in Midnapur Zamindari Company, Ld. v. Naresh 
Narayan Roy®. In the same volume at page 892 there is another ruling of the 
Calcutta High Court (R. C. Sen v. The Trustees For The Improvement of Calcutta 
And The Land Acquisition Collector of Calcutia*), to the effect that a finding in the 
proceeding not necessary for the disposal of the suit but recorded only to avoid 
possible remand is not res judicata. It is not the basis of the judgment and, 
therefore, the point is not finally determined. 

The next decision to be considered is the one reported in Hira Lal v. Mangiulal’. 
The Court held in that case that a finding upon an issue not necessary to be 
decided will not found a plea of res judicata. It was a case where the earlier suit 
was dismissed on the ground that a proper notice under s. 80 of the Civil Procedure 
Code was not given. Some findings were also recorded on other issues raised in 
that suit. When in the subsequent suit the decision was relied upon as consti- 
tuting a bar in the nature of res judicata, the High Court of Calcutta held that 
once the Court comes to the conclusion that no notice had been given under s. 80, 
Civil Procedure Code, it had no option but to dismiss the suit under O. VII,r. 11 
of the Code. The findings of that Court on the merits are obtter and cannot 
operate as res judicata. In this case reliance was placed on the earlier decision of 
that Court reported in Peary Mohun Mukerjee v. Ambica Churn Bandopadhya. 
It was held to be no longer good law. This matter went up to the Privy Council 
and the Privy Council upheld the decision of the Calcutta High Court and that 
judgment is to be found in Shankarlal v. Hiralal’®. I am mentioning this fact 

ecause the decision in Peary Mohun Mukerjee v. Ambica Churn Bandopadhya 
is referred to as good law in Lawman v. Saraswati. It appears that the later 
decisions of the Calcutta High Court and also of the Privy Council were not brought 
to the notice of the Division Bench which decided that case. The decision in 
Bhiku Appa v. Dattatraya Chandrayya™ is also an authority for the proposition 
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that a finding which was wholly unnecessary for deciding the suit does not operate 
as res judicata. 

Now, I must refer to a recent judgment of a Division Bench of this Court re- 
ported in Lawman v. Saraswati, This judgment is strongly relied upon by both 
the parties and as a decision of the Division Bench it is binding on me. After 
considering the various rulings of the High Courts, the Division Bench laid down 
certain broad propositions which would be helpful while resolving the point of 
res judicata high aries under similar circumstances. In the previous suit 
when a number of findings are recorded and the suit is finally decided one way 
or the other, it is important to find out wkether the decision of the suit was based 
on some or all the findings recorded in the suit. ‘The legal position summed 
up by the Division Bench of the Court is to the following effect (p. 161) :— 

‘t.,.It appears from the decisions mentioned above that it cannot be laid down as a general 
proposition that where a previous decision is supported on two or more findings, all the findings 
will necessarily operate as res judicata. Where the previous suit was dismissed on a techaical 
ground which made the suit untenable, findings recorded on the merits would normally be 
obiter dicta. Similarly, if the Court which decided the prior suit has itself based the decision on 
only some of the findings recorded by it, or if under the citcumstances of the case itg decision can 
be fairly attributed to only some of the findings so recorded, the other findings weuld not operate 
as res judicata. In other cases, where the previous decision is based upon, and is attributable 
to, several findings, all the findings wlll have the force of res judicata.” 


Mr. Singhvi for the petitioners strongly relies upon the last part of the observation 
and argues that the previous decision in the present case is attributable to the 
several findings and not merely to the defective notice. Mr. Sorabjee, on the 
other hand, relies upon this very authority and submits that the earlier decision 
can be said to be based only on the point of notice. ‘The ultimate decision can 
be attributed only to that finding which was decisive for the disposal of the suit. 
The other findings were recorded by the Appellate Bench of the Court of Small 
Causes only incidentally to avoid a further remand if the higher Court were to 
disagree with its finding on the point of notice. 

I have gone through the judgment of the Appellate Bench and I find that 
Mr. Sorabjee is right in his submission. The final decision in that suit can be 
attributed only to the finding on the point of notice for more than one reason. 
It was in the nature of a technical point and the suit was, therefore, liable to be 
dismissed as soon ag the Court.found that the notice of termination of tenancy 
was not proper. The final decision can be fairly attributed only to this one finding. 

As for the claim under s. 18(Z) (ìi), the bar of res judicata does not avail the 
petitioners for the additional reason that the plaintiffs have based their claim 
on altered circumstances. I need.only refer to Gor v. Raval wherein it is held 
that a fresh suit for possession on the ground of reasonable and bona fide require- 
ment based on identical facts without pleading change of circumstances is barred 
by res judicata. 

Mr. Singhvi then raised one small point which can be disposed of without much 
discussion. He says that s. 18 (Z)(%) of the Rent Act is attracted only when the 
premises are land at the commencement of the tenancy and also at the time when 
the landlord institutes the suit for eviction on that ground. In the present case, 
says Mr. Singhvi, the tenant and the sub-tenants by their joint venture have 
erected structures on the leased land. The sub-tenants are occupying the struc- 
tures which are shops. In sucha case the landlord cannot ask for possession 
under s. 18 (Z)(t) of the Rent Act. Mr. Sorabjee has raised an objection that 
this point was not taken in any one of the Courts below. He also submitted that 
the point of law is covered by a decision of the Supreme Court. 

It is true that the point was not taken up in the Courts below, but as I find that 
Mr. Sorabjee’s contention on the merits is well-founded, that omission on the 
part of the petitioners is of no consequence. X am referred by Mr. Sorabjee to a 
decision reported in Krishnapasuba v. Datiatraya!*. A similar point was raised 
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by the tenant in this case. The tenant had taken an open plot of land and built 
a structure thereon and he resisted the eviction on the ground that the landlord 
had no cause of action against him unders. 18(1)(ċ¿) of the Bombay Rent Act. The 
Supreme Court examined the relevant clauses of the Rent Act including s. 5(8) 
and s. 18(Z)(¢) and eame to the conclusion that the expression “‘ premises ” in 
s. 18(1) refers to the subject-matter of letting for which rent is payable and in 
respect of which there is a relationship of landlord and tenant. 


In the present case the respondents bad let out an open plot of land to defendant 
No. 1. The rent payable by defandant No. 1 is for the land only. Defendant 
No. 1 is recovering rent from his tenants in respect of the structures standing on 
the land. Respondents have no concern with the structures and the structures 
are not the subject-matter of tenancy between tle respondents and defendant 
No. 1. As the premises are land only, the respondents’ suit cannot be defeated 
on the ground that the tenant of the land has put up his own structure on the land. 

The next important point of law raised by Mr. Singhvi is about the effect of 
s. 14 of the Rent Act on the rights and liabilities of the petitioners who claim to 
be lawful sub-tenants. I will consider the issue of lawful sub-tenancy later on. 
For the present, the point of law is considered on the basis that all the petitioners 
are lawful sub-tenants and they become the direct tenants of the plaintiffs an soon 
as the tenancy of defendant No.1 is determined. Mr. Singhvi relied upon a decision 
of the Supreme Court reported in Htralalv. Kasturbhat'® for his proposition that the 
sub-tenant of the contractual tenant will not be deemed to bea tenant under s. 14 
of the Rent Act as soon as the notice determining the tenancy is given. The words 
“is determined for any reason” in s. 14 mean that where the interest of a tenant 
comes to an end completely. Mr. Singhvi says that in the present case the tenant’s 
interest comes to an end on the passing of a decree in ejectment. Itis only at that 
point of time that the sub-tenants become the deemed tenants of the plaintiffs. 
As deemed tenants they are liable to be evicted only after a proper notice to quit 
is given by the plaintiffs. He argues that in the present suit a decree in ejectment 
against the petitioners cannot be passed for the simple reason that their tenancy 
has not been terminated by a proper notice to quit. Mr. Singhvi relied upon a 
decision of this Court in Satwant Kaur v. Abdul Kadar" for the proposition that the 
sub-tenant is as much a tenant under the Rent Act and is entitled to a notice of 
termination of tenancy before a suit in ejectment can be filed against him. It 
was a case where on the death of a sub-tenant the right of sub-tenancy had devolved 
on all his heirs. The Court considered the definition of “tenant” as given in 8.5 
(II) and read that with the provisions of s. 14 of the Rent Act. The landlord 
had given a notice terminating the tenancy of only one of the several persons in 
whom the sub-tenant’s rights were vested. This Court held that the suit was 
bad for the reason that the other persons who were virtually joint tenants were 
not given any notice to quit. Whether or not a statutory tenant is entitled to a 
notice was not considered in that case. The point of law was decided on the as- 
sumption that on the death of a sub-tenant all his heirs become the lawful sub- 
tenants of the premises. In fact, it is held by the Supreme Court in Anand Nivas 
(P) Lid. v. Anandji™ that by virtue of ss. 12, 14 and 16 a person remaining in posses- 
sion after determination of the contractual tenancy becomes a statutory tenant. 
He can remain in possession but cannot enforce terms of the original tenancy. 
Heis astatutory tenant but has no contractual interestin the premises. He cannot 
create lawful sub-leases in favour of others. The ratio of this decision squarely 
applies to the facts of the present case. The various lawful sub-tenants, who will 
become the deemed tenants of the plaintiffs, will be the statutory tenants and it is 
not necessary to terminate their tenancies before instituting proceedings against 
them under any of the provisions of the Rent Act. Of courses. 12 requires a demand 
notice before a suit is filed for possession on the basis of rent defaults. But that is 
a different thing. Mr. Singhvi is not right when he says that the suit against the 
petitioners should fail for want of a notice to quit. 
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Both the parties strongly relied upon another decision of this Court reported in 
Indian Coffee Ete. yv. Bachoobai™*, It was a case where the landlord had filed a suit 
against the tenant and the sub-tenant for possession on certain grounds under s. 18 
of the Rent Act, One of the grounds of eviction was that the tenant had erected 
a permanent structure without the written permission of the landlord. The lower 
Courts had found that the tenant had in fact erected a permanent structure and the 
sub-tenants were actively associated with the erection of that structure. The sub- 
tenants challenged the decree on the ground that by virtue of the ejectment order 
against the tenant, they became the deemed tenants themselves under s. 14 of the 
Rent Act. Tris Court held that ag the sub-tenants were jointly responsible with 
the tenants for the erection of the structure, they are liable to be evicted along with 
the tenant. Mr. Singhvi relies on this part of the judgment to show that in the 
present case the petitioners will not be liable to be evicted on the basis of the grounds 
for ejectment which are found against the tenant. The tenant here is found guilty 
of profiteering. According to Mr. Singhvi, such a ground is not available for 
ejectment orders being passed against the sub-tenants who are not guilty of any 
such default. But Mr. Sorabjee tried to receive support from this very judgment 
for his proposition of law that once the grounds mentioned in s.18(Z) are established 
against the tenant, then the sub-tenants have no independent defence and a decree 
in ejectment can be passed against them all when all are made parties to the suit, 
This Court considered the effect of s. 14 and laid down two propositions of law :— 


It was held that s. 14 cannot be read aside from the other provisions of the Act, 
and if a sub-tenant became a lawful tenant from the-inception of the sub-tenancy 
he was bound to act strictly according to the Act, i.e. must be ready and willing to 
observe the terms of the tenancy and must not do anything that is prohibited by 
the Act. Ifhe contravened the Act or did not observe the terms of tenancy, s. 14 
could not possibly be regarded as giving him the right to be a tenant under the 
landlord. As sub-tenants, in that case, had not observed the terms of the tenancy, 
by causing permanent alterations in the premises, they were held to be not entitled 
to be tenants of the landlord. 


The other aspect which was stressed in that decision was that the right ofa 
person to become a sub-tenant under s. 14 is not an absolute right but it is control- 
ed by the other sections of the Act. If the other sections entitle the landlord in 
a given case to obtain possession, s£. 14 cannot come in the way. Section 12 entitles 
the landlord to obtain possession for non-payment of rent ands. 18 for other 
reasons. If the landlord, therefore, is entitled to obtain possession under any 
of the provisions, s. 14 must give way. 


I have carefully considered the ratio of this judgment and I find that this inter- 
pretation of s. 14 will render the section wholly nugatory. A landlord has no 
privity of contract with the sub-tenants of his tenant. Sub-tenants ere answer- 
able for performing the various conditions of sub-tenancy only to the tenant who 
is their landlord for the time being. It is only when the tenant’s tenancy is deter- 
mived either by surrender or by a decree in ejectment passed against him that 
the sub-tenants become the lawful tenants of the landlord by virtue of s. 14 of the 
Rent Act. Once they get that legal status or character, then they are to hold the 
premises on the same terms and conditions as they held before subject to the other 
provisions of the Rent Act. But the words ‘‘subject to the other provisions of the 
Rent Act” will have to be understood as giving them the same rights and privi- 
leges as are conferred on the statutory tenants whose contractual tenancy for one 
reason or the other has come to an end. 


A closer look at s. 18(1) will show that the various grounds on which the land- 
lord can seek pogsession are not of the same kind and they are different in material 
particulars. Grounds under s. 18(1)(a), (b), (c), (d) and (e) can be said to be 
personal to the tenant, who by his act, has rendered himself liable to be evicted. 
Grounds under s. 18(1) (g), (h), (hh), (hhh), (4) and (ti) are mainly concerned 
with the premises held by the tenant. They are not in‘the nature of defaults 
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which could be committed by the tenant, The landlord must establish thòse 
grounds before he can ask for a decree in ejectment against the tenant. Ifin a 
suit against the tenant other persons are joined on the allegation that they are 
sub-tenants and if an eviction is sought only on the grounds which are personal 
to the tenant, then a decree in ejectment against him will result in conferring 
direct tenancy rights on the lawful sub-tenants. They cannot be ejected in that 
suit on those grounds. On the other hand, if the landlord seeks possession on 
the- grounds whick are not personaltothe tenant and which concern the premises 
themselves, then it is open to the landlord in the same suit to plead and prove 
those grounds not only againet the tenants but against the other persons im- 
pleaded: in tke suit and who are ultimately held to be lawful sub-tenants. In 
such ‘a csse the issues would be beard and decided between the landlord on the 
one side and the tenants and sub-tenants onthe other, If the sub-tenants are 
not impleaded even in such a suit then the landlord, after obtaining a decree 
against the tenant, will have to file a fresh suit against the sub-tenants, who 
by then had become his direct deemed tenants by virtue of s. 14 of the Rent Act. 
In my opinion this would be the proper interpretation of s. 14 of the Rent. Act 
when that section is read along with the other relevant provisions of the Rent Act. 
The construction indicated by Patel J. will make s. 14 wholly meaningless. I 
will give only one illustration to indicate the fallacy which is inherent in that 
interpretation. The tenant may commit rent defaults for more than six months. 
He may not have any defence to an action founded on rent defaults. Under 
s. 12 (3) (a) the Court has no option but to pass a decree against him. But the 
sub-tenants may have regularly paid the rent to the tenant and their only fault 
will be that during the term of their sub-tenancy they have not forced or com- 
pelled the tenant to pass on-the money received by him to the landlord. It will 
be wholly unreasonable to expect the sub-tenants to pe~form such an onerous 
duty. In my opinion it is one of those grounds which is personal to the tenant 
and if his tenancy comes to an end on that ground, the sub-tenants become the 
direct tenants by virtue of the provisions of s. 14 of the Rent Act and they will 
be protected under the Rent Act. 


If this was the only point involved in this case then I could not have taken a 
view contrary to the decision of the Division Bench of this Court and I would 
have referred the matter to the Division Bench without considering the merits 
of the case. But as I am holding in favour of the plaintiffs on other points, I 
have not considered it necessary to refer this matter to a Division Bench. 

In the present case the plaintiffs can succeed against the lawful sub-tenants 
only if they show that they are entitled to possession of the plot of land reasonably 
and bona fide under s. 18 (Z) (i) of the Rent Act. If the plaintiffs succeed in 
establishing only the other grounds which are poe to the tenant then a 
decree in ejectment cannot be passed against the lawful sub-tenants on those 
grounds. 

M/s. Singhvi and Dhanuka, relying on the legal effect of s. 14 of the Rent Act, 
tried to evolve a new defence for the lawful sub-tenants of.the land in the event 
of a decree in ejectment against the principal tenant defendant No. 1 on any 
one of the grounds which involve his personal defaults. As the structures belong. 
to defendant No. 1 after the decree the sub-tenants will continue to be tenants 
of defendant No. 1 in respect of his structures and will be deemed statutory 
tenants of thc plaintiffs in respect of the land underneath subject to the pro- 
visions of the Rent Act. In Dina Manekji Mody v. Malshi Bharma?’ I have 
negatived the theory that the building or structure, apart from the land on which 
it stands, could be the subject matter of s. 105 of the Transfer of Property Act. 
Under that section a lease is a transfer of a right to enjoy immovable property. 
Under s. 8 of the Transfer of Property Act read with s. 8(26) of the General 
Clauses Act (X of 1897) “immovable property” shall include land, benefits to 
arise out of land, and things attached to the earth, or permanently fastened to 
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any thing attached to the earth. When a tenant of a land puts up his own 
structure thereon then under s. 108(B) (h) even after the determination of the 
lease whilst he is in possession of the property leased but not afterwards, he has 
a tight to remove at any time, all things which he has attached to the earth, 
provided he leaves the property in the state in which he received it. The structure 
or building without the land cannot be the subject matter of a valid lease. The 
doctrine of dual ownership peculiar to India cannot be stretched to postulate 
a theory of dual tenancies implicit in the submissions of the learned counsel for 
the petitioners. 


Realising this insurmountable difficulty Mr. Dhanuka suggested a novel 
solution for regularising the legal relationship between the petitioners and the 
defendants after this decree in ejectment brings about a total extinction of the 
tenancy of defendant No. 1. Despite the decree for possession of the demised 
Jand the tenant may not exercise his statutory right to demolish and remove his 
structure on the land. In law, after the prescribed time i.e. « xecution of decree 
for possession of land against defendant No. 1, the right to structure will 
vest in the plaintiffs. At that point of time the sub-tenants should be deemed to 
be the tenants both in respect of the land and structure under the plaintiffs. 
Superficially considered, the argument is attractive. I am interpreting a bene- 
volent statute like a Rent Act enacted to safeguard the rights and interests of 
tenants. I would gladly adopt a construction which will advance the object 
ofthe statute. But unfortunately for Mr. Dhanuka, I find it wholly unwarranted. 
Rent Act protects tenants in occupation of premises agaipst unreasonable evi- 
ction by landlords. Under s. 5(8) of the Rent Act ‘premises’ means land or 
building let. In the present case what was let by the plaintiffs to defendant No. 1 
was land and not structure. The structure was not part of the demised pro- 
perty and not premises within the meaning of the Rent Act. It is not possible 
to extend the fiction of law implicit in s. 14 of the Rent Act in the manner and 
to the extent suggested by Mr. Dhanuka. 


That takes me to the final phase of this case, viz. whether the plaintiffs have 
established the case under s. 18(1) (2) of the Rent Act. Before I consider the 
point of law, I must make it clear that in my opinion all these petitioners are the 
lawful sub-tenants of the land. The trial Court correctly recorded a finding to 
that effect. The Appellate Bench of the Court of Small Causes was not justified 
in reversing that finding. The facts of this case clearly show that the plot of 
land was let out to defendant No. 1 some time in August 1954 for a period of 
8 years. Shortly after the commencement of the tenancy in or about August 
1954 defendant No. 1 had erected shop structures thereon. In all there are 15 
shop structures erected on the demised plot. According to the plaintiffs only 
11 shops were erected when the earlier suit was filed and the remaining 4 shops 
were subsequently erected. The trial Court has considered the various admis- 
sions of the plaintiffs and has cometothe conclusion that very probably in August 
1954 itself all the shop structures must have been erected. The plaintiffs have 
made halting admissions and concessions in favour of some of the defendants. 
Plaintiffs challenge the sub-tenancy of defendants Nos. 2 to 16 only as illegal. 
That is again a curious position. From amongst these defendants a concession 
is made in favour of defendant No. 15. No good reason is given as to why from 
amongst these defendants a concession could be made in favour of defendant 
No. 15. Even the rent receipts show that the defendants were given the plot 
of land much earlier to the date of the Rent Act Ordinance of 1959. 


Mr. Dhanuka has referred to the pleadings of the parties and their conduct. 
The trial Court has discussed all the relevant factors in greater detail. The 
Appellate Bench without sufficient reason has tried to explain away the admis- 
-sions of the plantiffs with reference to his belated explanation in his re-exam}- 
nation. Again, it is not conceivable that a tenancy could be created only in 
respect of the structure apart from the land on which the structure stands. I 
have held in Dina Manekji Mody v. Malshi Bharmal that a tenancy cannot be 
created in law in respect of the structure apart from the land on which it 
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stands. In view of this decision, Mr. Sorabjee for tbe respondents, 
could not pursue the matter further but he did argue that a person 
could be a tenant of the structure at the same time having no interest in the land 
on which the structure stands. As defendant No. 1 Fas immediately built upon 
the open piece of land the several shops, it is reasonable to assume that he let out 
the shops to the several defendants more or less at the same time long before the 
date of the Rent Act Ordinance of 1959. It is not shown by the plaintiffs that 
some other persons were in possession before the shcps were occupied by defen- 
dants Nos. 18 to 16. I, therefore, disagree with the finding of the Appellate 
Bench of the Court of Small Causes and hold that the trial Court was right in 
recording finding that all defendants Nos. 2 to 16 are lawful sub-tenants in res- 
pect of the open plot of land. 


As stated above, the plaintiffs will only succeed in getting an ejectment order 
if they show against all the defendants including the sub-tenants that they 
require the premises reasonably and bona fide for erection of a building within 
the meaning of s. 18(Z) (4) of the Rent Act. That takes me to the consideration 
of the key words in the sub-section “reasonably and bona fide”. Advocates on 
either side have made various submissions relying upon a mass of case-law and 
tried to put forth their own interpretation on these two words. Ishall presently 
consider the various possible interpretations and then express my view in the 
matter. 


Mr. Singhvi for the petitioners attacked the finding of the Appellate Bench on 
the ground thet the Appellate Bench has not taken into account the relevent 
factors which hed influenced the decisioa of the trial Court. He further stated 
that all the relevant factors considered by the trial Court are ignored and the 
Appellate Bench hes held that mere financial capacity to build is sufficient to 
satisfy the Court that the plaintiffe reasonably and bona fide required the premises. 
As against this Mr. Sorshice for the respondents contended that the decision of 
the Appellate Bench is based on findings of fact and there is no error of law 
apparent on the face of the record which would justify any interference under 
art. 227 of the Constitution. 


The Supreme Court in the cese of Neta Ram v. Jiwan Lal! was interpreting 
s. 18(3) (a) of Patiala & East Punjab States Union Urban Rent Restriction 
Ordinance. Section 18 (3) (a) (iii) enabled the landlord to recover possession 
of any building if he required it for the purpose of re-erection of that building or 
for its replacement by another building or for the erection of other buildings. 
While interpreting the word “require” in the light of the various provisions of 
the Rent Act, the Supreme Court held that certain conditions will have to be 
fulfilled. It must be noted that according to s. 18(3) (a) (sii) (b) the Controller 
had to be satisfied that the claim of the landlord is bona fide. In other words, 
the landlord had to establish that he required bona fide the building for the 
specified purpose. At page 502 of the report the Court has observed as follows : 


“The Controller has to be satisfied about ihe genuineness of the claim. To reach this 
conclusion, obviously the Controller must be satisfied about the reality of the claim made by 
the landlord, and this can only be established by looking at all the surrounding circumstances,, 
such as the condition of the building, its situation, the possibility of its being put to a more 
profitable use after construction, the means of the landlord and so on. Tt is not enough that 
the landlord comes forward, and says that he entertains a particular intention, however strongly, 
said to be entertained by nim. The clause speaks not of the bona fides of the landlord, but says, 
on the other hand, that the claim of the landlord that he requires the building for reconstruction 
and re-erection must be bona fide, that is to say, honest in the circumstances.”’ 
What is observed by the Supreme Court, shows that there is a material difference 
in the scheme of s. 18 of the Bombay Rent Act and the relevant clauses of the 
Punjeb Rent Act. Under s. 18(Z) (i) of the Bombay Rent Act the landlord’s 
bona fides are to be considered. But under the Punjab Act, the Court must be 
satisfied that the claim of the Jandlord is bona fide. Mr. Singhvi cannot, there- 
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fore, rely upon this decision for interpreting the relevant clauses of the Bombay 
Rent Act. 

Then Mr. Singhvi read a passage from Halsbury’s Laws of England, IN Edn. 
Vol, 28 at page 814, para. 1598 : 


“Reasonableness. In determining whether it is reasonable to make an order for possession 
the judge is entitled to take into account all the circumstances, as they exist at the date of the 
hearing, in a broad commonserse wey as a man of the world. Any fects which amount to hard- 
ship on Isndlord or tenant are relevant and so is the conduot of the parties generally The 
question is not whether it is reasonable for the landlord to seek possession but whether il is reason- 
able for the Court to grant it. The interests of the public are also relevant. The difficulty of 
establishing reasonableness will usually be less when alternative accommodation is available 
than when it is not.” 


But this statement of law is based upon the relevant clauses of the English Rent 
Act. 

Mr. Sorabjee relied upon the exposition of law in the Rent Acts by R. E. 
Megarry, Tenth Ed. Vol. 1, p. 258. Commenting on s. 2 of the English Rent Act, 
which deals with the reasonableness of order of ejectment, the learned author 
under the sub-heading (2) “Circumstances to be considered” states as follows: 


(a) Approach of court. ‘The duty of the judge is to takeinto account all relevant cir- 
cumstances as they exist at the date of the hearing. That he must do in what I venture to calla 
broad, common-sense way as a man of the world, and come to his conclusion, giving such weight 
as he thinks right to the various factors in the situation. Some factors may have little or no 
weight, others may be decisive.’ The court must consider nol whether the landlord’s desire 
for possession is reasonable, but whether it is reasonable to make an crder for possession; for 
‘because a wish is reasonable, it does not follow that it is reasonable in a court to gratify it?” 


Mr. Sorabjec, with reference to this passage and the passage quoted from 
Halsbury’s Laws of England, mi that this statement of law holds good on the 
peran wording of the English Rent Act. Under s. 8(1) of the Rent, Mortcage 
nterest Restricticns (Amendment) Act, 1988 no order or judgment for recovery 
of possession of any dwelling house governed by the Act shall be made or given 
unless the Court considers it reasonable to make such order or give such judg- 
ment. One of the conditions of that section is that the Court must have the 
power to pass the ejectment order under the provisione set out in the 
first Schedule to that Act. The preamble to the first Schedule provides, 
among other things, that the Court shall have power for the purpose 
of s. 8 of the Act to make order or give judgment for the recovery of possession 
of any dwelling house where the Court considers it reasonable so to do and one 
of the grounds mentioned in that schedule is established. Even if the landlord 
under one of those grounds reasonably requires the dwelling house for occupation 
as a residence, the Court must consider it reasonable to make an order or give 
judgment for the recovery of possession. Relying upon this basic difference 
Mr. Sorabjee argued that the general observations in Halsbury’s Lews of England 
or in Magarry’s Book will have to be considered with suitable changes while 
interpreting the words ‘‘reasonably and bona fide” in s. 18(1) (i) of the Bomba 
Rent Act. No doubt there is considerable substance in this submission and 
cannot agree with Mr. Singhvi or Mr. Dhanuka, who pressed upon me to con- 
sider the English law as useful for interpreting the key words in the Rent Act. 
Mr. Singhvi also relied upon a decision of this Court in Nimbibai Rajibat v. Ragho™® 
for emphasising his point that the landlord must need the premises for himself 
and the need must be of a pressing nature. Chainani C. J. was considering a 
case under 5. 29 read with s. 48D(1) of the Bombay Tenancy & Agricultural Lends 
Act, 1948. Under s. 48D(Z) of the Bombay Tenancy Act, the landlord may 
terminate the tenancy of a tenant if he bona fide requires the land for any non- 
agricultural purpose. While considering the exact connotation of these words, 
the learned Chief Justice referred to a number of cases under the Rent Act and 
came to the conclusion that before the landlord can be awarded possession of 
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the land on the ground that he requires it bona fide for a non-agricultural purpose, 
he must prove some need or necessity on account of whichitis necessary for him 
to have the land restored to him. The need for the landlord to have more or a 
larger income is not the only ground on account of which he can be said to require 
the land. Relying on these observations, Mr. Singhvi argued that the plain- 
tiffs must make out a case that they need the premises and there is some pressing 
necessity which compels them to seek possession of the land. Strictly speaking 
the Division Bench considered only the words “‘bona fide requirement” without 
any reference to the reasonableness of that requirement. The Tenancy Act, 
among other things, is intended for bringing about equitable distribution of 
land. When the landlord wants to dispossess the tenant he may deprive him 
of his means of livelihood. Then the fact that the landlord is hard pressed by 
circumstances may be a relevant factor while deciding the question of bona 
fides. The ratio of this decision will not be very useful while interpreting 
s. J8(Z) (i) of the Rent Act. 


At this stage I mey also refer to a number of decisicns cited by Mr. Sorabjee 
in support of his assertion that the Court must consider the bona fides of the 
landlord snd the reasonableness of his requirement without reference to the 
herdships of the tenant or other general considerations, which are mentioned 
in the above quoted passages from Halsbury’s Laws of England and the book 
by Magarry. In Chandrasekara v. Chetty’s Charittes®® the Madras High Court 
was interpreting s. 14(7) (b) cf the Houses and Rents, Buildings Lease & Rent 
Control Act (No. 18) of 1960. Under that secticn the landlord was entitled to 
possession of the premises if he required them bona fide for immediate purpose 
of demolition. At page 18 para. 16 of the report the Court stated that while con- 
sidering the bona fides the Judge should take into consideration every circum- 
stance affecting the interest of the landlord and the tenent as well as the interest 
of the public at the date of hearing. In para. 19 of the same report the Court 
stated thet it was not whether the landlord’s desire for possession was reason- 
able but whether it was reasonable to meke an order for possession: because it 
was teasonable it did not follow that it was reasonable for a Court to gratify it. 
Again in para. 20 it was stated that the landlord should satisfy the deciding 
authority that his requirement was reasonable and bona fide and that he had 
made plans and estimates for the new building; that he had obtained the neces- 
sary sanction of the municipal authorities for the purpose of such erection and 
that he had the necessary funds witb him for carrying out such construction. 
Mr. Sorabjee relied upon only some of the ingredients which the Madras High 
Court considered as relevant while deciding whether the requirements of the 
landlord was a bona fide and reasonable one. The Madras statute used the 
word “bona fide”. That Court noted the fact that in the English Act the word 
used was “reasonably required”. Some of the Courts felt that the two words 
are interchangeable and accepted the summary of the English law as affording 
proper guidance while recording a finding about the bona fide requirement of the 
landlord. But that again is not quite correct. The English Act used the word 
“reasonable” and made it clear that the Court must consider whether it is reason- 
able. to pass an order in ejectment. The Madras Act used the word “bona fide”. 
That being the position I cannot derive much essistance from the decision. 

Mr. Dhanuka, who supplemented the arguments of Mr. Singhvi, also referred 
to a few cases which involve the interpretation of similar words in rent legis- 
lations. In Cresswell v. Hodgson?! Singleton, L. J. has stated that while con- 
sidering the reasonableness of the lendlord’s requirement, the position of the 
landlord and that of the tenant must be considered. At page 714, Denning, 
L. J, has msde the fcllowing observation : 

“The Rent Restrictions Acts put a restraint on the exercise by a landlord of his common law 
right Lo possession. The restraint is not to be removed unless the county court judge thinks it 
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reasonable. That means, I think, reasonable having regard to the interests of the parties con- 
cerned and also reasonable having regard to the interests of the public.” 


But I hav: already made it clear earlier that the scheme of the English Rent Act 
and the wording of the relevant provision is materially different from the word- 
ing of s. 18(1) (+) of the Bombay Rent Act 

The other decision cited by Mr. Dhanuka is D. K. Mukherjee v. Abhoypada 
Banerjee**, That Court was interpreting s. 12(1) (k), Houses and Rents W. B. 
Premises Rent Control (Temporary Provisions) Act (17 of 1950). That section 
used the expression “reasonable requirement’... That sub-section in addition 
to the word “reasonable” contained an explanation which required the Court, 
while determining the reasonableness of requirement for purposes of building 
or re-building, to consider the comparative public benefit or disadvantage by 
extending or diminishing accommodation. The learned Judge interpreted the 
words “reasonable requirement” in the light of this explanation. In the 
Bombay Rent Act I do not find any similar provision and in fact in addition 
to the word “reasonable” the word “‘bona fide” also is used here. 

In Labhu Ram v. Ram Parkash® the Court was considering the word “requires” 
in s. 18(3) (a) (444) of the East Punjab Urban Rent Restriction Act (8 of 1949). 
At page 108 the learned Judge observed that the word “required” could not be 
held as synonymous of “desire”, “Required” would import something more than 
the mere desire and would call for invocation of an outside authority who would 
give the verdict that in a given case for some objective standards the need 
was genuine and the tests had been satisfied. As the word used was the bare 
word “required” without any expression like “bona fide” or “reasonable”, the 
Court struggled hard to properly interpret that word in the light of the object 
of that Act and thought it necessary that apart from the desire of the landlord 
there must be some objective standard to indicate that the landlord’s need was 
genuine. 


Mr. Sorabjee for the respondents, relying upon the difference in language of 
the English Rent Act and the relevant clauses of the Bombay Rent Act, argued 
that the Court must find out whether the landlord’s requirement is bona fide and 
reasonable from his point of view without reference to other considerations in- 
eluding the hardship of the tenant. When a statute speaks only about the 
landlord’s requirement being reasonable and bona fide, it is not necessary that 
the requirement should impress the Court as reasonable. He tried to derive some 
support from the observations of the House of Lords in Viscount Tredegar v. 
Harwood**, Their Lordships were considering the terms of a lease and the point 
argued was wether there was an implied term in the contract under which 
lessor’s approval to certain act of the lessee was not to be unreasonably withheld. 
They were not called upon to consider any express terms. Reliance was placed 
on an implied term which would show that the lessor had no absolute right to 
withhold his approval. The approval was to be about the alternative insurance 
office which would be approached for insuring the estate. It was suggested 
that there was an implied term in the contract under which the lessor’s approval 
was not to be unreasonably withreld. The grounds of the lessor’s disapprovel 
were assailed as unreasonable. While dealing with this point Viscount Dunedin 
observed ag follows (p. 78): 


‘I am not inclined to adhere to the pronouncement that reasonableness was only to be 
referred to something which touched both parties to the lease. I should read reasonableness in 
the general sense, and if it was necessary——it is not so in the view already expressed—I would 
hold here that the appellant’s reasons are eminently reasonable.” 


But this decision is hardly relevant here. Their Lordsbips were considering 
the construction of a contract between the parties. And it may be that whether 
or aot the conduct of one contracting party is reasonable or not will have to be 
decided upon the express or implied terms of the contract. In the absence of 
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express terms, it may be that reasonableness of the lessor’s conduct was to be 
considered without any reference to the lessee. This decision gives no assistance 
to me while interpreting the terms of a statute and different considerations will 
be relevant while considering the words “reasonable requirement” in the statute. 

In Bhulan Singh v. Ganendra Kumar, the Court was required to consider the 
question whether the premises were bona fide required by the landlord, among 
other things, for purposes of building or re-building. At page 76 of the report, 
Harries, C.J. has made the following observations : 


“It appears to me that the premises are bona fide required by the landlord for the purpose 

of rebuilding if the landlord honestly requires them for that purpose. The equivalent of the 
phrase ‘bona fide’ is ‘honestly’. It refers to the state of the landlord’s mind. The landlord 
therefore will be entitled to possession as against the tenant if he established that he honestly 
requires the premises for rebuilding.” 
At page 249 of the same volume (Basant Lal v. Chakravarty™) there is another 
decision which also is given while interpreting the words “requires” and “‘bona 
fide” under the West Bengal Premises Rent Control (Temporary Provision) Act 
(88) of 1948. P. B. Mukharji, J. observes as follows (p. 251) : 


“*,.. Although the word ‘reasonably’ does not appear in the Statute questions of reason- 
ableness may come in for consideration in deciding the ‘bona fides’ of the landlord. Gross un- 
reasonableness of the landlord may in proper circumstances lead the Court to the conclusion 
that the landlord’s requirement is not bona fide”. 


In Tulsi Charan Bairagi v. Debendra Nath Sil? S. N. Guha Roy J. was con- 
sidering the meaning of tke expression “required” under the Calcutta Tenancy 
Act. The learned Judge while interpreting the word “‘required” expressed the 
view that that expression was wider than the expression ‘bona fide required’ 
or ‘reasonably required’ as used in the Rent Acts of 1948 and 1960. -He stated 
that the expression nevertheless is not equivalent to a mere wish and it refers to 
an objective state of things. The element of need is expressed by the use of the 
word “required”. 


A consideration of the various rulings and passages from law books cited above 
shows one striking feature which is common to all, viz. in all the statutes either 
the word “bona fide” or the expression ‘reasonably required” is used. Some 
times the word used is only “required” without any qualification. Whenever 
one of these three words is used, the Courts have tried to interpret the word 
bearing in mind the objects of the relevant statutes. While interpreting the 
word “reasonable” even “bena fides” are considered. While interpreting the 
word “bona fides” the Courts have considered that reasonableness of the require- 
ment is relevant. When the bare word “required” is used the Courts have ex- 
pressed the view that mere wish is not sufficient and there must be something 
more in the nature of objective facts. Indirectly expressions like “bona fide” 
and “reasonably” have been considered relevant while interpreting the word 
“required”. But in the Bombay Rent Act in some of the clauses of s. 18, the 
words used are reasonably and bona fide required. These words appear 
in s. 18(2) (g), (A), (hh), and ($). For good reason the Legislature 
has used both the expressions and full effect must be given to those expressions 
while interpreting the sub-section. “Bona fide’? means honestly and not 
actuated by bad faith or oblique motive. “Reasonably” means, according to 
the dictionary, that which is rational, just, not excessive. As these two words 
are used to govern the word “‘require’’ all the three words must be construed 
in a manner which would be consistent with the object of the Rent Act in general, 
and s. 18 in particular. The landlord’s contractual right to evict his tenant 1s 
recognised in a limited way in s. 18 so as to cause the minimum hardship to the 
tenant in the event of his eviction from the premises. While considering the 
proof of bona fides aud reasonableness of the requirement, a number of factors 
are bound to overlap. The words “‘reasonably and bona fide” are not and are 
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not intended to be used disjunctively. In a given case facts established must 
prove the bona fides without reference to the reasonable requirement. If want 
of bona fides, amounting to mala fides, is proved, Courts can readily infer or hold 
that the requirement is unreasonable. As observed in some of the cases quoted 
above, if the requirement is wholly unreasonable that will also have a bearing on 
the question of bona fides of the landlord. Even on that basis the Court will 
find that the requirement is not bona fide. But at the same time it is possible 
to hold that the landlord has succeeded in establishing his bona fides, but that, 
by itself, will not give him a right to evict the tenant: he must further prove 
that in addition to his bona fides, his requirement also is reasonable. 


Mr. Sorabjee wants me not to follow the English Law on the ground that the 
words “reasonably and bona fide” refer to the landlord without reference to the 
tenant. I am not prepared to agree with this submission. As I have shown 
above, even when one of the three words were used, i.e. ‘bona fide’ or ‘reasonably’ 
or ‘required’ in the various Indian statutes. dealing with rent legislation, the Courts 
have considered all the relevant factors, objectively without reference to the 
landlord while deciding either the bona fides or the reasonableness or the bare 
requirement of the landlord. It is emphasised in so many words that the mere 
wish or the intention of the landlord is not sufficient to give bim a right to evict 
the tenant. The Rent Act is enacted with the avowed object of protecting 
tenants against unreasonable eviction. While considering the relevant factors 
for desiding the bona fide and reasonableness of the landlord’s requirement, the 
tenant cannot be forgotten for all the time. Various objective facts are men- 
tioned like the public good, the hardship of the landlord, the plight of the tenant 
and it is said that the Courts should take a broad commonsense view of the whole 
matter. But at the same time while considering the reasonableness of the land- 
lord’s requirement, the mere fact that the tenant will be evicted and will suffer 
hardship is per se not relevant. It is the inevitable consequence of every order 
in ejectment which would be passed in favour of the landlord. If that is 
considered as decisive then the landlord, who, bona fide and reasonably requires 
the premises, will fail in all cases. But the tenant’s hardship may be linked up 
with the conduct of the landlord and may give rise to some consideration of 
justice and equity in favour of the tenant. Such factors will have to be objec- 
tively considered while deciding the question of bona fides and reasonableness 
of the landlord’s requirement. For instance, if the landlord lets out an open 
plot of land to the tenant and later on connives at or consents to the construc- 
tion of some structure theron at considerable cost by the tenant and shortly 
thereafter starts eviction proceedings, the tenant’s hardship attributable to the 
landlord’s conduct is a relevant factor which will reflect not only on his bona 
fides but also on the reasonableness of his requirement. Ihave given only one 
illustration to indicate as to how certain factors will have to be objectively con- 
sidered while deciding the bona fide and reasonable requirement of the landlord. , 
In my view that will be the true meaning of the expression ‘‘reasonably and bona 
fide required” used in s. 18(Z) of the Rent Act. Each case will have to be decided 
on the facts as appearing in that case. These are the only general observations 
which any Court can make while interpreting these two words. 


Now, on merits Mr. Singhvi has assailed the finding of the Appellate Bench of 
the Court of Small Causes on the ground that the Appellate Bench has committed 
an erro: of law in ignoring the relevant factors. The trial Court had emphasised 
certain factors without mentioning that those factors are taken from the other 
clauses of s. 18 of the Rent Act which require the landlord to prove certain facts 
for succeeding in eviction proceedings. The Appellate Beach has referred to 
those «lauses of s. 18 of the Rent Act and said that the trial Judge was in error 
in emphasising irrelevant considerations. Mr. Singhvi is right when he says 
that the various factors may be relevant in any ejectment proceedings where 
the landlord is required to prove that his requirement is both bona fide and 
reasonable. It may not be a technical requirement in the nature of a con- 
dition precedent but certainly the fact that the landlord has not got the plans, 
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has not made the estimate of expenses for building construction, has not obtained 
the necessary permission of the municipal authorities, are relevant factors. But 
after all is said and done, I am not prepared to say that the Appellate Bench has 
not considered the relevant facts while recording a finding in favour of the land- 
lord. The Appellate Bench has pointed out that the landlord has adduced evi- 
dence to show that he has the financial capacity to invest money in building a 
structure; that he has got the plans prepared and although the plans are not 
up-to-date in accordance with the latest municipal regulations, it is established 
that under the municipal regulations it is possible for the landlord to use a portion 
of the plot for building purposes. One of the landlords is himself a builder and 
evidence is led to show the estimated cost of the proposed building. If the land- 
lord wants to build in these circumstances, then nothing can be said against his 
bona fides or the reasonableness of. his requirement. The finding of the Appellate 
Bench of the Court of Small Causes is based on appreciation of evidence and I 
cannot review the findings while exce-cising my limited powers under art. 227 of 
the Constitution. | 


Mr. Dhanuka wanted me to review the finding of the Appellate Bench about 
the purpose of letting the land. According to him, the trial Court has found 
that the structure on the demised land was of a permanent nature’ and erected, 
if not with the consent, at least with the connivance of the landlord. Evidence 
on record shows that the various sub-tenants had contributed large funds towards 
the cost of construction. As no written document of lease was produced, the 
trial Court found that there was no breach of the terms of the tenancy and the 
tenants showed that letting out of the open plot was with a clear understanding 
that the same would be used for construction of structures. 

Mr. Dhanuka wants me to review the adverse finding recorded by the Appellate 
Bench and after accepting the finding of the trial Court I should consider that 
as a relevant factor while deciding the question of bona fides and the reasonable- 
ness of the landlords’ requirement. 


Mr. Dhanuka has got two difficulties in his way. Firstly, I cannot review the 
{acts and record a finding different from the one recorded by the Appellate Bench. 
Secondly, if Mr. Dhanuka succeeds in persuading me to adopt that course, then Mr. 
Dhanuka will be urging a new point of law, which was not taken up in the lower 
Courts. Mr. Dhanuka relied upon Regulation 2 of 1827 and argued that I have wider 
powers under that Regulation and I can, in the interest of justice, interfere even 
with findings of fact. He relied upon a decision of this Court in Bombay Steam 
Navigation Co. v. Vasudev*8 This Court held that the High Court at Bombay 
has, apart from s. 115 of the Code of Civil Procedure, 1908, the power to call for 
the proceedings of any subordinate Civil Court and to issue orders under Bombay 
Regulation II of 1827, cl. I, s. 5 (2), in spite of its repeal by Act XII of 1878 
by virtue of ss. 106 and 180 of the Government of India Act, 1915. While recog- 
nising this power in this Court, the Court made it clear that it is only in very 
exceptional cases that the Court would be prepared to exercise the power and 
normally the Court would act only, if at all, under s. 115 of the Civil Procedure 
Code. 


Mr. Sorabjee also submitted that that caution will assume greater importance 
today as this Court is now invested with supervisory jurisdiction under art. 227 
of the Constitution. When the makers of our Constitution have invested 
all the High Courts in India with supervisory jurisdiction under art. 227 of the 
Constitution, there is no good reason why this Court should resort to the archaic 
power contained in Regulation IT of 1827. Apart from that I do not think that 
this is an exceptional case where I should exercise the power in favour of the peti- 
tioners and review the findings of fact. 


Mr. Dhanuka also challenged the finding of the Appellate Bench of the Court 
of Small Causes thatthe tenant was guilty of profiteering and had built a: per- 
manent structure and thereby forfeited the protection of the Rent Act. These 
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are findings of fact and I cannot disturb them in proceedings under art. 227 of the 
Constitution. 

In the result I hold that the Appellate Bench of the Court of Small Causes has 
rightly held that the respondents have proved that they required the plot of 
land reasonably and bona fide for the erection of a new building within the mean- 
ing of s. 18 (7) (i) of the Rent Act. Even if I am wrong in confirming this 
finding I am satisfied that this is not a fit case for interference in favour of the peti- 
tioners under art. 227 of the Constitution. The initial tenancy was only for a 
period of three years. Just about the time of the expiry of the lease the landlord 
filed a suit in ejectment. The suit failed mainly ona technical ground. Imme- 
diately thereafter he filed the present suit and is seeking to eject the tenants of 
the land so that he may profitably use the plot for building purposes. The 
litigation is pending for over nine years. Even justice requires that the matter 
should end at this stage between the landlords and the tenants and in favour of 
the landlords. Iam not bound to interfere in every case in which I find an error 
of law committed by the lower Courts. As I find, in this case, interference is not 
ealled for in the interest of justice I also refuse to exercise the discretionary juris- 
diction in favour of the petitioners. 

In the result the petitions fail and the rule in each of the petitions is discharged 
with costs. The decree not to be executed for a period of one month from the 
date of the signing of the judgment. Rules discharged. 


[NAGPUR BENCH] 


Before Mr. Justice Chandurkar. 


TANABA CHINDHUJI BHOKARE v. THE MAHARASHTRA 
REVENUE TRIBUNAL.* 


Maharashtra Agricultural Lands (Ceiling on Holdings) Act (Mah. XXVII of 1961), Secs, 18, 14,2 
(80) & (26), 19—-Bombay Tenancy and Agricultural Lands (Vidarbha Region) Act (Bom. XCLX 
of 1958,} Secs, 100, 2 (82) —Bombay Tenancy and Agricultural Lands Act (Bom. LXVII of 1948), 
Sec, 70— Whether Collector holding enquiry under s. 18 of Ceiling Act has jurisdiction to decide 
tssue of tenancy arising before him—Definition of ‘tenant’ in s. 2 (80) of Ceiling Act and s. 2 (82) 
of the Tenancy Act, how to be interpreted inter se. 

The Collector in the course of an enquiry under s. 18 of the Maharashtra Agricultural Lands 
(Ceiling on Holdings) Act, 1961 has jurisdiction to decide an issue of tenancy ifsuch an 
issue arises before him. 

Nivrutti Lagman v. Shicdayal and Rajaram Totaram v. Mahipat Mahadu*, referred to. 

The only effect of a reference to the relevant provision of the tenancy law in s. 3 (30) of the 
Maharashtra Agricultural Lands (Ceiling on Holdings) Act, 1961, is that the definition of 
‘tenant’? in the Bombay Tenancy and Agricultural Lands (Vidarbha Region) Act, 1058, is 
to be read as a-definition in s. 2. (30) of the Maharashtra Agricultural Lands (Ceiling on 
Holdings) Act. Beyond referring to the definition of the word “tenant” ins. 2 (32) of the 
Tenancy Act for the purposes of having a complete definition of a tenant in s8. 2 (30) of the 
Ceiling Act, no further reference to the provisions of the Tenancy Act, is necessary. 

In re Wood’s Estate: Ex parte Her Majesty’s Commissioners of Works and Buildings? and 
Secretary of State v. Hindustan Co-operative Society, referred to. 


THE facts are stated in the judgment. 


D. K. Khamborkar, for the petitioner. 
M. M. Qazi, Assistant Government Pleader, for respondents Nos. 2 and 3. 


CHANDURKAR J. The question which arises in this petition is whether the 
Collector in the course of an enquiry under s. 18 of the Maharashtra Agricultural 


*Decided, October 10, 1969. Special Civil A.LR. Bom. 408. 
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Lands (Ceiling on Holdings) Act, 1961, hereafter referred to as the Ceiling Act, 
has jurisdiction to decide an issue of tenancy if such an issue arises before him. 
‘Proceedings for determination of surplus land commenced on a return filed under 
s. 12 of the Ceiling Act by respondent No. 4 Mandakinibai, who is referred to 
hereafter as the holder, were pending before the Special Deputy Collector, Yeotmal. - 
The petitioner appeared in these proceedings after a notice under s. 17 (1) was 
caused to be given by the Deputy Collector. After the petitioner appeared he 
put in a written objection and it was his contention that he was a tenant of survey 
numbers 8, area 28 acres and 86 gunthas, and 5, area 16 acres and 82 gunthas of 
Mukharampur since before the year 1957-58 and that these two fields could not 
be declared as surplus land. It may be stated that in the return filed by the 
holder she had shown these two flelds along with other land as being in her possession 
on the prescribed date, that is, August 4,1959. The total area of the land, inclusive 
of these two fields in dispute, as shown by.the holder was 155 acres, 6 gunthas. 
The Deputy Collector while referring to the objection of the petitioner that he 
was in possession of survey numbers 8 and 5 as a tenant, found that he had led 
no evidence in support of his case. He, however, took the view that the question 
whether the petitioner-objector was in possession of these fields as a trespasser 
or a tenant could not be decided by him for want of jurisdiction and that the holder 
should seek her remedy in the proper Court. The Deputy Collector passed an 
order that since the holder had admitted that she was in possession of these two 
fields between the period from August 4, 1959 to the end of the year 1962-68 and 
she had indicated that these fields would be retained by her, he did not include 
any area of these two fields as surplus land. The proceedings before the Deputy 
Collector terminated by a declaration that survey number 9, area 26 acres, 19 
gunthas, was the surplus land and he accordingly directed a notification under s. 21 
of the Ceiling Act to be issued. The petitioner aggrieved by this order had filed 
an appeal before the Maharashtra Revenue Tribunal at Nagpur. 

When the appeal came up for hearing the arguments before the Tribunal were 
restricted: to the question whether the Special Deputy Collector had jurisdiction 
to decide whether the petitioner was a tenant of fields survey numbers 8 and 5. 
The Tribunal took the view on a consideration of the provisions of ss. 18, 19 and 
20 of the Ceiling Act that the Collector under the Ceiling Act could decide the issue 
of tenancy between the surplus holder and any other person. The Tribiunal 
further took the view that the powers of the Collector under the Ceiling Act were 
not controlled by any other Act and that the Ceiling Act was self-contained. The 
view taken by the Special Deputy Collector that he had no jurisdiction to decide 
the issue of tenancy was, therefore, held to be erroneous. The Tribunal took the 
view that opportunity should be given to the parties to file additional statements 
and to lead additional evidence. The order passed by the Deputy Collector on 
September 29, 1966 was set aside and the matter was remanded back to him 
forafresh decision on merits. The petitioner has now filed this petition challeng- 
ing the view taken by the Tribunal that the Deputy Collector had jurisdiction 
to decide the question of tenancy raised by the petitioner. 

The learned counsel for the petitioner, contends that the jurisdiction to decide 
the issue of tenancy raised by the petitioner before the Deputy Collector could 
be exercised only by the Tahsildar in view of the provisions of s. 100 of the Bombay 
Tenancy and Agricultural Lands (Vidarbha Region) Act, 1958, hereafter referred 
to as the Tenancy Act, and therefore, the only course which was open to the De- 
puty Collector was to refer the issue of the petitioner’s tenancy to the - Tahsildar. 
The learned counsel appearing on behalf of the holder also supports this 
submission and the argument advanced by him was that because the word ‘tenant’ 
which is defined in s. 2 (30) of the Ceiling Act refers to a person, who is deemed 
to be a tenant under the relevant Tenancy law, and the ‘landlord’ referred to in 
that section is also referred to as a person who is deemed to be a landlord under 
the relevant tenancy law, the competent authority to decide the issue of ten- 
ancy was the Tahsildar in view of the provisions of s. 100 of the Tenancy Act. 

In order to appreciate the contention raised by the petitioner it is necessary 
to make a reference to the provisions of the Ceiling Act which deal with the powers 
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of the Collector when he holds an enquiry in order to determine the surplus land 
of the holder. Section 12 of the Ceiling Act casts an obligation on a person Te- 
ferred to therein to furnish to the Collector a return in the prescribed form con- 
‘taining the particulars of all lands held by him. After such a return is filed, the 
Collector has under s. 14 to hold an enquiry and determine the surplus land 
held by a person. Before, however, such an enquiry is held, under s. 17 of the 
Ceiling Act, the Collector has to cause publie notice, in the prescribed form, to 
_be given at convenient places in the village or villages in which the land comprised 
in the holding of the kolder is situate. This notice has to specify the land in 
respect of which enquiry is to be held to ascertain the surplus land held by the 
person and the notice has to call upon all persons interested in the land to submit 
to the Collector their objections within a period of one month from the date of 
the publication of the notice, It is in pursuance of this notice that the petitioner 
had raised a contention before the Deputy Collector that survey numbers 8 
and 5, in respect of which an enquiry was to be made by the Deputy Collector, 
were held by him in tenancy rights and that these fields could not be declared 
as surplus land, 

Several matters in respect of which the Collector, in the exercise of his power 
to determine. surplus land has to make an enquiry under s. 14 of the Ceiling Act, 
are enumerated in s. 18 of the Ceiling Act. Section 18 is inthe following words : 


“18. On the day fixed for hearing under section 14, or on any other day or days to which 
inquiry is adjourned, the Collector shall, after hearing the holder and other persons interested 
and who are present and any evidence adduced, consider the following matters, that is to say :— 
(a) what is the total area of land which was held by the person on the 4th day of August 
1959 ? 
(b) whether any land transferred or partitioned between the period from the 4th day of 
August 1959 and the appointed day, should be considered in calculating the ceiling area as provi- 
ded by sub-section (7) of section 10 ? 

(c) what is the total area of land held by the person on the appointed day? 

(d) whether any transfer or partition of land is made by the person in contravention of seg- 
tion 8, and if so, whether the land go transferred or partitioned should be considered in calculating 
the ceiling area under the provisions of sub-section (7) of section 10 ? 

(e) whether any land has been acquired or possessed on or after the appointed day by trans- 
fer ‘or by partition ? 

(J) whether any land has been acquired on or after the appointed day by testamentary 
disposition, devolution on death or by operation of law ? 

(g) what is the total area of land held at the time of the enquiry, and what is the area of 
land which the person is entitled to hold ? 

(h) whether any land is held by the person as tenant, and if so, whether, his landlord has 
a subsisting right of resumption of the land for personal cultivation, under the relevant tenancy 
law applicable thereto ? 

(i) . whether any land held by the person is to be forfeited to Government under sub-sec- 
tion (3) of section 10, or of section 18, or should be deemed to be surplus land under any of the 
provisions of this Act ? . 

(jf) whether the proposed retention of land by the person is in conformity with the provi- 
sions of section 16? 

(k) which particular lands out of the total land held by him, should be delimited as surplus 
land ? l 

l (D) any other matter which, in the opinion of the Collector, is necessary to be considered for 
the purpose of calculating the ceiling area, and delimiting any surplus land.” 

After the enquiry provided for by s. 14 is made in the manner laid down by 
-ss.17 and 18, the Collector has to make a declaration stating the total area of land 
which a person is entitled to hold as a ceiling area and the total area of land which 
:is in excess of the ceiling area. In addition to-these, there ‘are other matters 
. which are enumerated in s. 21 in res of which also the Collector has to give 
‘his decision. He has to give area, description and full particulars of the land 
which is to be delimited as surplus land, and the area and particulars of land out 
of the surplus land in respect of which the right, title and interest of the person 
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holding it is to be forfeited to the State Government. It is not necessary to refer 
to the further provisions of the Ceiling Act. The provisions of s. 18, in my view, 
indicate the scope of the inquiry which the Collector has to make under s. 14, 
and read with the provisions of s. 14 it is clear that it also refers to the scope of 
the power which the Collector is entitled to exercise while making such an enquiry. 
It is not disputed that there is no provision in the Ceiling Act which creates an 
express bar of jurisdiction prohibiting the Collector from deciding question of 
tenancy which may be raised by an objector, who appears in pursuance of a 
notice under s. 17 (Z) of the Ceiling Act. In my view, not only is there no bar to 
the exercise of jurisdiction to determine a question of tenancy, if such question 
is raised in the course of an enquiry under s, 14, but the provisions of s. 14 of the 
Ceiling Act, which deal with the powers of the Collector to hold an enquiry for 
the purposes of determination of the surplus land held by the holder, expressly 
vests the Collector with jurisdiction to decide every question which arises in 
the course of such an enquiry. A reference may be made to cl. (h) of s. 18. Under 
s. 12 of the Ceiling Act a holder has to state in his return the particulars of land 
held by him as a tenant. In respect of this land held by him as a tenant 
under cl. (h) of s. 18, the Collector has to decide whether any land is held 
by the holder as tenant, and if so, whether his landlord has a subsisting right of 
resumption of the land for personal cultivation under the relevant tenancy law 
applicable thereto. Section 18, cl. (h) gives an express power, at least in a case 
where the question to be determined is whether the holder holds any land or not 
as a tenant, and whether his landlord has subsisting right of resumption 
under the relevant tenancy law. The relevant tenancy law in the instant case 
would be under the Bombay Tenancy and Agricultural Lands (Vidarbha Region) 
Act, 1958. If the petitionec’s contention were to be accepted, then even in spite 
of this express provision, if a question of the tenancy of the holder arises in an 
enquiry under s. 14, it will slso have to be referred to the Tahsildar functioning 
under the provisions of the Tenancy Act. Holding so will be rendering the 
provisions of s. 18 (A) of the Ceiling Act nugatory. It is then necessary to make 
a reference to the residuary cl. (l) of s. 18 and that clause empowers the Collector 
to decide any other matter which in his opinion is necessary to be considered for 
the purpose of calculating the ceiling area and delimitirg any surplus land. The 
issue raised by the present petitioner before the Deputy Collector was that survey 
numbers 8 and 5 were held by him as a tenant and that they should be excluded 
for the purpose of calculation of the ceiling area. Obviously this is a matter 
which has to be decided before a final decision regarding the extent of the ceiling 
area and delimitation of the surplus land could be given by the Deputy Collector. 
If this matter was, therefore, required to be decided, then, in my view, s. 18 is 
an express power which enables the Collector to decide this question. Scction 
18 is not the only provision which enables the Collector to decide an issue of 
tenancy. A reference may be made to s. 19 of the Ceiling Act. Under s. 19 if 
during any enquiry into the holding of any person other than a holding of any 
industrial undertaking or holding consisting of one or more compact blocks whic 

the State Government may with a view to maintaining its integrity notify in 
this behalf, it appears that the whole or any part of the surplus land delimited 
is held by that person from a landholder and the landholder had a subsisting 
right of resumption for personal cultivation in respect of that land under the Tena- 
ney Act, the Collector has, unless the right of resumption is subject to proceedings 
before any Court, tribunal or other authority at the time of such inquiry, not- 
withstanding any provision in the Tenancy Act, a power to restore possession 
to the landholder of so much of the surplus land as the landholder is entitled to 
resume and the balance left only becomes surplus land. Ifthe petitioner’s con- 
tention that whenever a question, the determination of which is provided for in 
the provisions of the Tenancy Act, arises in an enquiry under s. 14, should be 
referred to the Tahsildar, who is the proper authority according to him, then the 
right of resumption for personal cultivation is also dealt with by the Tenancy 
Act and the Collector will not be competent to exercise his powers under s. 19, 
though such a power is expressly given to him. In view of the scope of ss. 14 


1969.} TANABA J. MAH. REV, TRIB. (A.C,J.}—Chandurkar J. 165 


and 18 of the Oeiling Act, therefore, I am unable to hold that if a question of 
tenancy arises in the course of an enquiry under s. 14 that question cannot be 
decided by the Collector. 


As already observed, the basis of the contention raised on behalf of the peti- 
tioner and the holder in this case is s. 100 of the Tenancy Act. No doubt s. 100 
of the Tenancy Act provides in cl..(2) thereof that it is the duty and function of 
the Tahsildar to decide whether a person is a tenant, a protected lessee or an 
occupancy tenant. Section 100 (2) is as follows : 


“100. For the purposes of this Act, the following shall be the duties and functions to be per- 
formed by the Tahsildar :— i 

(hw. 
(2) to decide whether a person is a tenant, a protected lessee or an occupancy tenant,” 
While reading s. 100, the material and the most important words ‘for the pur- 
poses of this Act’ cannot be ignored. Section 70 of the Bombay Tenancy and 
Agricultural Lands Act, 1948 is identically worded and cl. (b) of s. 70 of 1948 Act 
is as follows : 


‘70, For the purposes of this Act the following shall be the duties and functions to be per- 
formed by the Mamlatdar — 
(6) to decide whether a person is a tenant or a protected tenant or a permanent tenant; ”’ 


The meaning of the words “for the purposes of this Act” which also find place 
in s. 70 of the Bombay Tenancy Act, 1948 was considered by a Full Bench of this 
Court in Nivruttt Lawman v. Shivdayal’ and their Lordships with reference to 
these words observed as follows (p. 960): 


“The words ‘for the purposes of this Act’, in our opinion, mean for the purposes of deciding 
any question relating to a matter, which is regulated or governed by the provisions of this Act.” 


This decision was later quoted with approval in another Full Bench decision 
of this Court in Rajaram Totaram v. Mahipat Mahadu*. The contention of the 
learned counsel for the petitioner and the landholder is that when the question 
whether the petitioner was a tenant or not was required to be decided that ques- 
tion related to a matter which is regulated or governed by the provisions of the 
Tenancy Act, 1958, and therefore, such a decision could be given only under s. 
100 of the Tenancy Act by the Tahsildar. In this context a reference is made 
to the definition of a tenant in the Ceiling Act. In s. 2 (30) of the Ceiling Act 
the word ‘tenant’ is defined as follows : 


“2. (30) ‘tenant’ means a person who holds land on lease, and includes a person who is deemed 
to be a tenant under the relevant tenancy law and ‘landlord’ means a person from whom land is 
held on lease by a tenant and includes a person who is deemed to be a landlord under the relevant 
tenancy law ;” 


Relevant tenancy law is defined in s. 2 (26) as meaning in relation to the Vi- 
darbha regicn of the State of Maharashtra, Bombay Tenancy and Agricultural 
Lands (Vidarbbs Region and Kutch Area) Act, 1958. It is contended that 
the Deputy Collector had to decide whether the petitioner was a tenant within 
the meaning of the relevant tenancy law, and therefore, the question which was 
required to be decided was regulated and governed by the provisions of the Te- 
nancy Act and that is how the Tahsildar alone could decide this issue of tenancy. 
I am unable to accept this contention. It is true that in the definition of ‘tenant’ 
a reference is made to the definition in the Tenancy Act, 1958. Defining the 
tenant with reference to a definition already existing in an earlier Act in this 
case is only an illustration of what is known as referential legislation. Merely 
because the word tenant is defined with reference to the definition of that word 
under the provisions of the Tenancy Act it does not mean that the question which 
is required to be decided by the Deputy Collector in the proceedings under the 
Ceiling Act is to be decided for the purposes of the Tenancy Act. The only effect 
of a reference to the relevant provision of the Tenancy Act in s. 2 (80) of the Ceiling 
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Act is that the definition of ‘tenant’ in the Tenancy Act is to be read as a defini- 
tion in s. 2 (30) of the Ceiling Act. The effect of such kind of legislation is ex- 
plained by Lord Esher, M. R., in Inre Wood’s Estate. Ex parte Her Majesty’s Com- 
missioners of Works and Buildings? in the following words (p. 615): 


‘t. If a subsequent Act brings into itself by reference some of the clauses of a former Act, 
the legal effect of that as has often been held, is to write those sections into the new Act just 
as if they had been actually written in it with the pen, or printed in it, and, the moment you have 
those clauses in the later Act, you have no occasion to refer to the former Act at all.” 


In Secretary of State v. Hindustan Co-operative Society* the question which fell 
for consideration before their Lordships of the Privy Council was when a statute 
is incorporated by reference into a second statute, the repeal of the first statute 
does not affect the second and their Lordships held : 


“Tt is an accepted rule of construction that where a statute is incorporated by reference 
into the second statute, the repeal of the first statute does not affect the second.... 

Where certain provisions from an existing Act have been incorporated in a subsequent Act, 
addition to the former Act, which is not expressly made applicable to the subsequent Act, can 
be deemed to be incorporated in it at all events if it is possible for the subsequent Act to function 
effectually without the addition.” 


It was observed by their Lordships of the Privy Council referring to such a 
case of incorporation of the provisions of an earlier Act into a later Act that it 
amounts to nothing more than incorporating certain provisions from existing 
Act and for convenience of drafting doing so by reference to that Act, instead 
of setting out for itself at length the provisions which it was desired to adopt. 


It will thus appear that merely because the definition of the word ‘tenant’ as 
given in the Tenancy Act is referred to as the definition of the ‘tenant’ for the 
purposes of the Ceiling Act, the question which falls for determination is 
not whether the person claiming to be a tenant is a tenant for the purposes of the 
Tenancy Act, but the question is whether the person concerned is a tenant 
within the definition of that word in s. 2 (80) of the Ceiling Act. Beyond re- 
ferring to the definition of the word ‘tenant’ in s. 2 (32) of the Tenancy Act for 
the purposes of having a complete definition of a tenant in s. 2 (30) of the Ceiling 
Act, no further reference to the provisions of the Tenancy Act becomes necessary 
as is clear from the dictum of Lord Esher quoted above. The question which 
falls to be determined in the ceiling proceeding with regard to the tenancy is, 
therefore, not a question the determination of which is provided for or regulated 
by the provisions of the Tenancy Act. It is only in the restricted kind of cases 
where the decision is to be given for the purposes of the Tenency Act that the 
Tahsildar can be said to have exclusive jurisdiction. In my view the reference 
to s. 100 of the Tenancy Act cannot be of any assistance to the petitioner. In 
the view which I have taken, the Deputy Collector in the course of an enquiry 
under s. 18 had jurisdiction to decide whether the petitioner was a tenant of field 
survey numbers 8 and 5 as contended by him. The Tribunal was, therefore, 
justified in holding that the question of the petitioner’s tenancy can be decided 
by the Deputy Collector. 


The petitioner wanted to raise other contentions regarding the validity of the 
gift in favour of respondent No 8. These contentions cannot, however, be enter- 
tained at present stage, these questions were not gone into by the Revenue Tri- 
bunal and the Revenue Tribunal has already remanded the matter to the De- 
puty Collector for a decision of the case on merits. The petitioner has been 
gvn an opportunity by the Tribunal to raise these contentions before the Deputy 
Collector. 


The petition, therefore, fails and is dismissed with costs. 
Petition dismissed. 


8 (1886) 81 Ch. D. 607. L.R. 1006, P.C. 
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Before Mr. Justice Chandurkar. 
JAIKISAN BIBARILAL v. BUDHAJI NAGOJI.* 


Bombay Tenancy and Agricultural Lands (Vidarbha Region) Act (Bom. XCIX of 1958), Secs. 40, 38 
— Whether right to purchase under s. 40 can be exercised before period prescribed under s. 38— 
Whether tenant can enforce right under &. 40 where landlord fails to intimate intention to termi- 
nale tenancy within time mentioned in first proviso to s. 40 (1). 

A right to purchase land under s.40 of the Bombay Tenancy and Agricultural Lands 
(Vidarbha Region) Act, 1958, can be exercised by a tenant even before the period prescribed 
under s. 88 of the Act for exercising the right of resumption of the land by the landlord. 
Where the landlord fails to intimate the tenant of his intention to terminate the tenancy with- 
in the time mentioned in the first proviso to s. 40 (1), the provision of s. 40 begins to operate 
and the right of the tenant to purchase the land can be onforced notwithstanding the pro- 
visions of s, 38. 


Tue facts are stated in the judgment, 


K. M. Diwale, for the petitioner. 
N. S. Munshi, for the respondent. 


CHANDURKAR J. The petitioner is the son of one Biharilal and claims to have 
become the owner of field survey number 24/2, area 21 acres, 26 gunthas of mouza 
Belkhed, Taluq Pusad, district Yeotmal, as a result of a partition which had 
taken place on February 4, 1961. Long before this partition, the respondent 
who was a tenant of this field had served a notice onthe original owner Biharilal 
exercising his right of purchase and making an offer to him for purchasing the 
land. Biharilal did not take any action under the proviso to s. 40 of the Bom- 
bay Tenancy and Agricultural Lands (Vidarbha Region) Act, 1958, hereafter 
referred to as the Tenancy Act. Under this proviso a landlord could within 8 
months from the date of the receipt of the offer made to him by the tenant under 
s. 48 of the Act select the land for cultivating personally and he had to give an inti- 
mation in writing to the tenant of his intention to terminate the tenancy. On 
August 22, 1960 the respondent applied to the Agricultural Lands Tribunal for 
determination of the purchase price because the landlord had not accepted the 
offer. This application was fixed for final order on February 25, 1961. Till 
that date Biharilal did not disclose the fact of the alleged partition. The petiti- 
oner’s counsel now informs that on the date on which the case was fixed for or- 
ders, that is February 25, 1961, the petitioner had applied to the Tribunal for 
being permitted to be joined as a party to the proceedings, but this application 
was rejected. It is not disputed that the petitioner did not proceed ahead to 
challenge the order passed on February 25, 1961 by which the price payable by 
the respondent was determined nor did he challenge the order refusing him to 
be allowed to be joined as a party. Instead, the petitioner’s father Biharilal 
alone filed an appeal before the Special Deputy Collector. 

This appeal was firatly held to be delayed but the delay was condoned and the 
Deputy Collector had observed that the application of Jaikisan was rejected by 
the Tahsildar as it was filed after the order was passed. The Deputy Collector 
held that since the appellant Biharilal before him did not take any action as pro- 
vided within the time prescribed by s. 40 of the Act, he had lost the opportunity 
to resume the land. The Deputy Collector further held that since the right to 
purchase the land had become operative against Biharilal it could not be negati- 
ved by bringing about a partition. Thus since the offer was made to the landlord 
who was recorded as the owner, the Deputy Collector declined to interfere with 
the order of the Agricultural Lands Tribunal. 

. Against this order the petitioner and his father had filed a revision appli- 
cation, which came to be rejected by the Maharashtra Revenue Tribunal. But 


*“Deetded, . December 15, 18969. Special Civil Application No. 821 of 1968. 
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the Revenue Tribunal on being informed that proceedings under s. 88 (1) were 
pending observed that the order of the Deputy Collector will be effective only 
after the final decision of the resumption proceedings started by the applicant- 
landlord for bona fide personal cultivation. Except for making these observa- 
tions, on merits the order passed by the Deputy Collector was confirmed. It 
may be stated at this stage that the petitioner had in the meantime made an 
application on March 24, 1961 purporting to be one under s. 88 of the Tenancy 
Act for resumption. This application was rejected by the Tahsildar as barred 
by the provisions of s. 88 (7) of the Tenancy Act. The order of the Tahsildar 
was upheld in appeal and the Revenue Tribunal declined to interfere with the 
appellate order. 

e matter was, however, remanded back to the Tribunal by this Court for 
disposal according to law. When the revision application was re-heard, the 
Tribunal found that the respondent had been declared to be a statutory owner on 
July 18, 1965, but observed that when the Tribunal had disposed of the earlier 
revision application arising out of the proceedings for determination of the pur- 
chase price, the necessary facts regarding resumption proccedings were not before 
the Tribunal. The learned Member of the Tribunal observed: 


“It was never brought to my notice that the application for fixation of statutory price of the 
suit field had been filed before the Agricultural Lands Tribunal on 22-8-1960, i. e. much before 
1-4-1961. It is, therefore, evident that no notice under section 88(Z) was either given on or before 
22-8-1960 when proceeding under section 43 were started by Tenant Budhaji against the land 
holder. (Rev. Case No. 15/59/60-61). It was during the pendency of this case that the notice as 
required by section 38 (7) and the application under section 86 (2) were started. The notice was 
given on 10-2-1981 andthe application was filed on 29-3 1961. It may be noted that Rev. 
case No. 15 was disposed of by the Agricultural Lands Tribunal vide order dated 25-2-1961. 
In view of this position, the applicant landlord had noright to terminate Tenancy under 
section 38 (7) and he was not competent to start resumption proceedings under section 86 (2) of 
the New Tenancy Act as all these rights had come to an end and did not exist as the procee- 


dings for transfer of ownership were started on 22-8-1960 and the same were decided on 
25-2-1981.” 


The Tribunal thus took the view that on the day on which the application under 
s. 86 (2) read with s. 88 (1) was filed no right subsisted which could be enforced 
under s. 86 (2) of the Tenancy Act. The revision application was, therefore, 
rejected. This order is now challenged by the petitioner in this petition. 

The learned counsel for the petitioner contends that having regard to the 
observations made by the Tribunal in Revision Application No. 2182/ Tenancy/ 
of 1968 which arose out of the proceedings for determination of purchase price 
that the appellate order of the Deputy Collector passed on July 81, 1968 would 
become operative after the final determination of the proceedings under s. 88 
of the Tenancy Act, the Tribunal was bound to decide the application under s. 
88 on merits and that the application could not have been disposed of as not 
maintainable. It was further contended on behalf of the petitioner that even 
though an order determining the purchase price was fixed in view of the provisions 
of s. 48 (8) of the Tenancy Act the tenant had not become an owncr because no 
certificate as required by the provisions of that section was issued, and there- 
fore, under the second proviso tos. 46 the transfer of ownership must stand post- 
poned to the date of final determination of the proceedings under s. 88 of the 
Tenancy Act. 


No doubt the Tribunal by its order passed in Revision Application No. 2182/ 
Tenancy/68 had made observations that the order of the appellate authority 
passed on July 81, 1968 will be effective only after decision of the resumption 
proceedings started by the applicants-landlords for bona fide personal cultivation, 
but while making these observations the Tribunal was only makinga statement 
of the law as contained in the second proviso to s. 46 of the Tenancy Act. That, 
however, did not necessarily mean that the maintainability of the application under 
s. 88 was being adjudicated upon. Indeed, in the proceedings for determination 
of the purchase price the question whether the application under s. 88, which 
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no doubt was made by the petitioner and was pending, was in law maintainable 
or not could have been decided and the material date of such decision would 
gtill be the actual date of the final decision of the application under s. 88 as con- 
templated by the second proviso to s. 46 of the Tenancy Act. It is not neces- 
sary to go into the correctness of the observations made by the Tribunal in the 
impugned order that when the Tribunal disposed of revision application No. 
2182/Tenancy/1968 necessary facts of Revenue Case No. 178/59 (6) 60-61 which 
was the number of the case dealing with the fixation of the purchase price 
were not before the Tribunal, because even otherwise it is not possible to find 
any error in the impugned order. When the tenant had made his offer in the 
exercise of his right of purchase on November 26, 1959, the petitioner was not 
the landholder. The landholder was the joint family consisting of the peti- 
tioner and his father and such other members as there may be at that time. When 
the offer was made on that date it was a perfectly legal offer which the tenant was 
entitled to make having regard to the provisions of s. 40. Section 40 of the Act 
specifically provides that nothing in s. 88 shall be deemed to affect the right of 
a tenant to purchase under s. 41 land held by him as a tenant. It is clear from 
this provision that a right to purchase under s. 41 could have been exercised even 
before the period prescribed for exercising the right under s. 88 expired. Ina 
ease where the tenant seeks to exercise his right of purchase before the period 
provided by s. 88 for issuing a notice of termination of tenancy to the tenant 
expires, what is the course to be followed and how the right of a landholder to 
resume the land for personal cultivation is safe-guarded is indicated by the first 
proviso to that section. The first proviso reads as follows : 


“Provided that where the tenant makes an offer to the landlord under section 43 in respect 
of such land, the landlord may, within three months from the date of receipt of such offer, select 
the land for cultivating personally and give an intimation in writing to the tenant of his intention 
to terminate the tenancy of such land;” 

Under this proviso to 8.40 (1) of the Tenancy Act, therefore, the landholder 
has to take his decision to terminate the tenancy of the tenant who is keen to 
purchase the land even before the landlord exercises his right of resumption 
and has within 8 months from the date of the receipt of the offer intimate the 
tenant of his intention to terminate the tenancy. If the landlord fails to do so 
then the provision of s. 40 referred to above begins to operate and the right to 
purchase the land could be enforced notwithstanding the provisions of s. 88 of 
the Tenancy Act. It is this that has happened in the instant case. The peti- 
tioner’s father who represented the joint family which was the landlord had 
failed to exercise his right under the proviso to s. 40 (1). Therefore, under the 
Pon of s. 40 (1) the tenant’s right to purchase could be proceeded with. 

deed, that was proceeded with and even before the alleged partition an appli- 
cation was already made under s. 48 of the Tenancy Act by the tenant. An 
order on that application was also passed and the fact of the alleged partition 
was not disclosed either by the father or by the son and as observed by the Deputy 
Collector in those proccedings the application for being joined as a party was filed by 
the son only after the order was passed. The question is whether the subsequent 
partition which is brought about after the tenant has exercised his right of 
purchase and after the landlord had failed to exercise his right under the proviso 
to s. 40: (1) can defeat the right which is exercised by the tenant. In my view, 
the answer to this must be in the nagative. Since the offer was lawfully made 
by the tenant to a person who was legally the landlord, namely, the joint family 
in this case, the failure of the manager of the joint family to exercise his right 
under the proviso to s. 40 (I) read with s. 88 of the Tenancy Act has the effect 
of permitting the tenant to exercise his right of purchase even before the period 
provided by s. 88 had expired. When subsequently the property is partitioned 
it is not possible to allow that partition to defeat this fee Permitting it to do 
so will render the provisions of the proviso to s.40 (1) nugatory. Thus when 
the application was made the joint family as the landlord had failed to intimate 
to the tenant that his tenancy was being terminated and there was no difficulty 
in proceeding with the application made by the tenant. Indeed, so far as the 
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present petition is concerned that order had really become final for two reasons, 
firstly, on account of failure of the father to take the necessary steps, and secon- 
dly, on account of failure of the petitioner himself to challenge the order passed 
in the proceedings for determination of the purchase price. The Tribunal in my 


view, was therefore, right in holding that the application under s.88 (1) was not 
maintainable. 


The contention of the petitioner that the tenant had not become a full owner 
till a certificate was issued to him under s. 48 (8) of the Tenancy Act, and, there- 
fore, the petitioner must be permitted to exercise his right under s. 88 of the 
Tenancy Act must also be rejected. The right which the pctitioner was seeking 
to exercise was a right under s. 88 (1) which right initially was that of a joint 
family. If the joint family had forfeited that right on account of the failure of 
the petitioner’s father to act in accordance with the proviso to s. 40 (1), as al- 
ready held that right could not be revested in the petitioner by bringing about 
a partition subsequently. On account of failure of the father to act in accordance 
with the proviso to s, 40 (1) of the Tenancy Act, landlord of the tenanted land 
whosoever he was had incurred an obligation under the Tenancy Act to sell the 
land to the tenant if in law a proper offer was found to have been made and if the 
tenant was found legally to be entitled to the purchase of that land. The absence 
of a certificate under s. 48 (8) did not affect merits of the orders in the earlier 
proceedings in which the tenant was held entitled to purchase land. 


In the view which I have taken, therefore, there is no error in the order passed 
by the Revenue Tribunal and the Tribunal was justified in taking the view that 
the application for resumption filed by the landlord was not maintainable. 


The petition, therefore, fails and is rejected with costs. 
Petition rejected. 


[NAGPUR BENCH] 
Before Mr. Justice Chandurkar. 


SHRIKANT VASANTRAO DESHPANDE v. AHMADKHAN 
MANDARKHAN.* 


Bombay Tenancy and Agriculiural Lands (Vidarbha Region) Act (Bom. XCIX of 1958), Secs. 38 (8) 
(e), 38(3) (c)}—Applicability of 38 (8) (e)—Determinatton of income of joint family landholder 
for purpose of s. 88 (3) (c)—Whetler income of member of family from seroice to be taken into 
account for such determination. 


For the purpose of s. 38 (3) (e) of the Bombay Tenancy and Agricultural Lands (Vidarbha 
Region) Act, 1058, unless it is shown that by a failure to terminate the tenancy of shorter 
duration, a tenant whose tenancy is being terminated has been adversely affected, the tenant 

cannot raiso a defence under that section for defeating the right of the landholder which he 
is seoking to exercise against the tenant. 

The provision in ol. (e) of s. 88 (3) of the Act which has to be read ilog with els. (a) and 
(b) of s. 88 (3), is intended for the benefit of tenants of a longer duration and can be availed of 
by them only if the maximum limit of land to be resumed for the purpose of personal culti- 
vation can be reached by the landholder by terminating the tenancies of the shortest dura- 
tion. 


Laxminarayan v. Maharashira Revenue Tribunal!, agreed with. 
Rama Shivaraya v. Mukteshwar'’, referred to. 
Where a joint family was the landholder and the male members were without any indivi- 
dual income but the female members had income from their service, which however was 
not blended with the income of the joint family derived from agriculture, it was held that 


*Decided, October 17, 1969. Special Civil August 16/17, 1966 (Unrep.). 
Application No. 155 of 1968, with Special 2 (1062) Special Civil Application No. 
Civil Application Nc. 156 of 1968. 1051 of 1961, decided by Tambe and Kanta- 
1 (1966) Special Civil Application No. wala JJ., on March 1, 1962 (Unrep.). 
908 of 10965, decided by Abhyankar J., on - ee g : 
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it was erroneous to take into account the income of the female members for determining 
the income of the joint family for the purpose of s. 88 (3) (c) of the Bombay Tenancy and 
Agricultural Lands (Vidarbha Region) Act, 1958. 


Laeminarayan v. Maharashtra Revenue TribunaP, Murlidhar v. Nageshwar*, Nilkanth 
v. Ramchandra’, Pratapsingh v. Maharashtra Revenue Tribunal? and Hiralal v. The 
Maharashtra Revenue Tribunal’, referred to. 


Tax facts are stated in the judgment. 


R. N. Deshpande, for the petitioners. 
S. A. Jaiswal, for respondent No. 1. 


CHANDURKAR J. Both these:petitions are filed against a common order passed 
by the Maharashtra Revenue Tribunal rejecting two revision applications filed 
by the petitioners. Fields survey number 2, area 12 acres, 22 gunthas of Dattapur, 
survey number 129, area 5 acres, 12 gunthas, survey number 180, area 9 acres 18 
gunthas, and field survey number 180/1, area 8 acres, of Kolwad, taluq Chikhali, 
originally belonged to one Devidas. Devidas died sometime in 1959 leaving 
behind him his son Dattatraya, members of his family and the members of the 
family of his another son Vasant, who had pre-deceased him. Petitioner No. 1 
is the grandson of Devidas and petitioner No. 2 is the mother of petitioner No. 1 
and respondent No. 2 Dattatraya is the uncle of petitioner No. 1. After the death 
of Devidas, these fields came to be recorded in the names of the petitioners and 
respondent No.2 and the Record-of-Rights showed that Dattatraya was the mana- 
ger of the joint family left behind by Devidas. Dattatraya, Shrikant and Shalini- 
bai, who will hereafter be referred to as the landholders, started proceedings for 
seepage of these fields under s. 88 of the Bombay Tenancy and Agricultural 

ands (Vidarbha Region) Act, 1958, hereafter referred to as the Tenancy Act, 
on the ground that they bona fide required these fields for their personal cultiva- 
tion. Field survey number 2 of Dattapur was being cultivated by Ahmadkhan 
son of Mandarkhan, respondent No.1 in Special Civil Application No. 155 of 1968. 
Fields survey numbers 129 and 180 of Kolwad were being cultivated by Pandurang 
Ganpat, respondent No.1 in Special Civil Application No. 156 of 1968. Field 
Survey number 180/1 of Kolwad was cultivated by one Mehtabkhan. The pro- 
ceeding under s. 88 of the Tenancy Act against Ahmadkhan was registered as 
Revenue Case No. 87/59 (8) of 1960-6], proceeding against Pandurang was regis- 
tered as Revenue Case No. 90/59 (8) of 1960-61 and the proceeding against Mehtab- 
khan was registered as Revenue Case No. 98/59 (8) of 1960-61. All these cases 
were disposed of by a common order passed by the Tenancy Naib-Tahsildar, 
Chikhali. The main evidence which was given on behalf of the lendholders was 
that of one Waman Jankirao, who held a power of attorney from Shalinibai, who 
was also the guardian of minor landholder Shrikant. Waman was a close relative 
of landholders and resided in a nearby village. He had deposed that Dattatraya 
Devidas does not do any work and had no occupation. They were all joint and 
that there were 10 members in the family of Shalimibai. On evidence it was 
found that Shalinibai was. serving as a teacher who earned Rs. 110 per month as 
salary, inclusive of dearness allowance. It was also found that Dattatraya’s 
wife was also serving as a Gram-Sewika and was earning Rs. 90 per month. Waman 
had deposed to the principal income from the fields in possession of the tenants 
at Rs. 2,000 to Rs. 8,000. This figure was not accepted by the tenants Ahmad- 
kban and Pandurang. According to them, the total income of the fields in their 
possession was about Rs. 700. It appears that after the evidence on behalf 


8 ee Special Civil Application No. 15,1968 (Unrep.). 
1965, decided by Abhyankar J., on 6 (1965) Special Civil Application No. 


908 o 

August 16/17, 1966 (Unrep.). 562 of 1968, decided by Abhyankar J., on 
4 [1961] N. L. J. 825, s.c. 63 Bom. L. R. February 24, 1965 (Unrep.). 

417. 7 (1964) Special Civil Application No. 
5 (1868) Special Civil Application No. 537 of 1988, decided by Abhyankar J., on 


085 of 1966, decided by Padhye J., on April December 9, 1964 (Unrep.). 
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of the parties was recorded, a crop-statement was filed on behalf of tenant Pandu- 
rang in respect of one other survey number 216 having an area of 10 acres, 10 
gunthas of Dculghat. This crop-statement showed that one Bapu Dewaji was 
cultivating this field in the year 1960-61 on Batai. The purpose of filing this 
crop-statement was to show that the landholders own another field which was 
leased out to tenant Bapu Dewaji and that as the contesting tenants, Ahmad- 
khan and Pandurang, were tenants much earlier in point of time the claim against 
them should be rejected because the landholders had failed to terminate the 
tenancy of the tenant of the shortest. duration. 


The Naib-Tahsildar who disposed of all the three cases found that no order 
for possession could be made in respect of field in possession of Mehtabkhan, 
because a division of that field would result in contravention of the law relating to 
fragmentation and consolidation of holding. On merits so far as the contesting 
respondents in the present petitions are concerned, the Naib-Tahsildar found 
that the principal source of maintainance of the joint Hindu family, who owned 
these ficlds, was agriculture and that the income of the wife of Dattatraya could 
not be taken into consideration. It appears, before the Naib~Tahsildar the fact 
of service of notice under s. 88 of the Tenancy Act was challenged. The Naib- 
Tahsildar found that the notices were refused by the tenants, that the appli- 
cation was maintainable and that the landholders were entitled to resume half 
the land from the possession of the two contesting tenants, Ahmadkhan and 
Pandurang. He negatived the contention of the tenants that Bapu Dewaji 
being a tenant of shortcr duration his lease should have been terminated and the 
Naib-Tahsildar held that Bapu could be a partner in cultivation, and therefore, 
could not be said to be a tenant of the shortest duration. The result of the order 
of the Naib-Tahsildar was that in respect of each of the three fields Nos. 2, 129 
and 180 the landholders wece held entitled to half the area. Thus out of field 
survey number 2, the landholders were entitled to 6 acres, 11 gunthas, out of sur- 
vey number 129 they were entitled to 2 acres, 26 gunthas and out of survey 
number 180 the landholders were held entitled to 4 acres, 26 gunthas of land. 


Against this order both the tenants and the landholders filed appeals. These 
appeals were also decided by a common order of the Special Deputy Collector. The 
Special Deputy Collector took the view that Bapu Dewaji was a tenant of 1960-61 
and his tenancy was of the shortest duration and since the landholders had failed 
to terminate that tenancy the claim of the landholders was liable to be rejected. 
Even on the question whether the landholders satisfied the requirements under 
s. 88 (3) (c) of the Tenancy Act the Deputy Collector held against the landholders. 
He found that the income of Shalinibai and wife of Dattatraya came to Rs. 200 
per month, and therefore, the income of the landholders from non-agricultural 
source would be Rs. 2,400 perannum. Even assuming, according to the Deputy 
Collector, that the income of the entire fields in the possession of the two contest- 
ing tenants was Rs. 2,000 to Rs. 8,000 per year, half of the income of these 
fields would be much less than the amount of Rs. 2,400, which was the income 
of the landholders from non-agricultural source. The Deputy Collector also 
found that the tenants being in actual possession and cultivation of the fields in 
dispute their estimate that the two fields together would yield about Rs. 550 
had to be accepted. Having thus taken the view that the landholders had failed 
to satisfy the test under s. 88 (3) (c), that one of the landholders—probably the 
reference was to Dattatraya’s wife—was in Government service and that the land- 
holders did not earn their livelihood principally by agriculture or agricultural 
labour the tenants’ appeals were allowed and the landholders’ appeals were 
dismissed. 


The landholders then filed four revision applications against the orders passed 
by the Deputy Collector before the Mabarashtra Revenue Tribunal. Four revi- 
sion applications probably were filed because there were four appeals, which were 
disposed of by the Special Deputy Collector. The Tribunal found that the view 
taken by the appellate authority that the condition in s. 88 (3) (e) was not satisfied 
was correct. The Tribunal further found that in view of the fact that the income 
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of the family from non-agricultural sources was Rs. 2,400 per year and the total 
holding of the landholder exceeded one family holding, they did not satisfy the 
requirements of s. 88 (3) (c), because the income from the non-agricultural sources 
would be more than half of the income, which, according to the landholders, 
would be about Rs. 1,500. The revision applications were, therefore, rejected. 
The petitioners have now filed these petitions challenging the orders of the 
Maharashtra Revenue Tribunal and the Special Deputy Collector. 

Only two questions are involved in these petitions. The first question is whe- 
ther the Revenue authorities were justified in rejecting the claim made by the 
landholders merely on the ground that the tenancy of a tenant for the year 1960-61 
was not terminated. The second question is whether the Revenue authorities had 
correctly applied the law when they took into consideration the income of Shalini- 
bai and the wife of Dattatraya for the purpose of finding out whether the joint 
family had satisfied the conditions in s. 88 (3) (c) of the Act. Taking the question 
regarding applicability of s. 88 (3) (e) first, learned counsel appearing on behalf 
of the petitioners contended that in a case where the tenants, whose tenancies are 
sought to be terminated, are found to be holding land for a longer period of time and 
it is also found that the landholders had not terminated the tenancy of a shorter 
duration of another tenant, the claim cannot be summarily rejected on the ground 
of non-compliance with the provisions of s. 88 (3) (e) of the Tenancy Act. According 
to the learned counsel, the provision ins. 88 (3) (e) is for the benefit of the tenants 
and unless the tenant was able to show that there could be no occasion for the ter- 
mination of his tenancy, if the tenancy of a tenant of shorter duration was termina- 
ted, the claim of the landholders could not be rejected merely on the ground that 
there was another tenant of a shorter duration. On tbe other hand, Shri Jaiswal, 
the learned counsel for the tenants, contends that the termination of the tenancy 
of shortest duration is a condition which must be satisfied in every case irrespective 
of the fact that even though the tenancy of the shortest duration was terminated, 
the total land which the landholders can resume does not exceed the maximum 
limit of three family holdings, which is specified in s. 88 (3)(a) and (b) of the 
Tenancy Act. 

It is now well settled that the right of a landholder under s. 88 to terminate 
the tenancy of a tenant is subject to the conditions prescribed by sub-s. (3) of s. 88. 
Clauses (a) and (b) of sub-s. (3) of s. 88 of the Tenancy Act set the maximum 
limit with regard to the area which the landholder is entitled to resume for the 
popoe of personal cultivation. Under cl. (a) if the landholder has no other 
land of his own or has not been cultivating personally any other land, he is 
entitled to resume land to the extent of three family holdings. Under cl. (b) 
if the landholder is cultivating some other land he is entitled to resume only 
so much area as will make up the total area in his possession equal to three family 
holdings. Then comes condition under cl. (c) which requires that in the case of 
the landholder whose total holding is more than one family holding he has to 
show that the land which he proposes to resume will be his principal source of main- 
tenance, Clause (d) is another condition which is to be satisfied by the landholder 
and that condition is that the land leased stands in the Record-of-Rights or in 
any public record or similar revenue record in the name of the landholder on 
August 1, 1957 and thereafter during the period between the said date and the 
commencement of the Tenancy Act, that is December 80, 1958. In a given case 
where the landholder is a member of a joint family even if the field is recorded in 
the name of the member of the joint family, the requirement of cl. (d) is said to be 
satisfied. It is then that cl. (e) appears. This cl. (e) isin the following words : 

Rg. (3) GERS 

(e) If more tenancies than one are held under the same landlord, then the landlord shall be 
competent to terminate only the tenancy or tenancies which are the shortest in point of dura- 
tion.” 


Now though it is obvious that the conditions which are laid down in sub-s. (3) 
ofs. 88 are mutually exclusive of each other, it is apparent that before the claim 
of a landlord is rejected on the ground that he has failed to comply with the condi- 
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tion in cl. (e) it must be shown that if he had satisfied the condition in cl. (e), the 
tenant, who is disputing the right of the landholder to terminate the tenancy on the 
ground that cl. (e) is not complied with, the tenancy would not have been termina- 
ted. The object of cl. (e) is to lay down the order in which the tenancies are to be 
terminated in a case where the landholders own more than three family holdings of 
land and then they have to make a choice as to whose tenancy must be terminated. 
Where the landholder does not own land in excess of three family holdings he has 
aright to terminate the tenancy of every tenant. Unless it is shown that the 
landholder can secure for his personal cultivation land upto the limit of three family 
holdings set in cls. (a) and (b) by terminating the tenancy of some other tenant 
whose duration of tenancy is shorter, a contention by a tenant that his tenancy 
cannot be terminated because tenancy of a shorter duration is not terminated 
cannot be accepted. Obviously the provision in cl. (e), which has to be read along 
with cls. (a) and (b), is intended for the benefit of tenants of a longer duration 

can be availed of by them only if the maximum limit of land to be resumed for the 
the purpose of personal cultivation can be reached by the landholder by terminating 
the tenancies of the shortest duration. Thus in my view, unless it is ko own that by 
a failure to terminate the tenancy of shorter duration a tenant whose tenancy is 
being terminated has been adversely affected, the tenant cannot raise a defence 
under cl. 88 (3) (e) of the Tenancy Act for defeating the right of the landholder 
which he is seeking to exercise against the tenant. 


Clause (e) of sub-s, (2) ofs.88 of the Tenancy Act is analogous to cl. (e) of 
s. 81A ofthe Bombay Tenancy and Agricultural Lands Act, 1948, Section 81A 
of 1948 Act contained two clauses (a) and (b) which are analogous to cls. (a) and (b) 
of 8. 88 (3) of the Tenancy Act. Section 81 A of 1948 Act is as follows : 


“81 A. The right of a landlord to terminate a tenancy for cultivating the land personally 
under section 81 shall be subject to the following conditions:— 

(a) Ifthe landlord at the date on which the notice is given and on the date on which it ex- 
pires has no other land of his own or has not been cultivating personally any other land, he shall 
be entitled to take possession of the land leased to the extent of a ceiling area. 

(b) If the land cultivated by him personally is less than a ceiling area, the landlord shall bo 
entitled to take possession of so much area of the land leased as will be sufficient to make up the 
area in his possession to the extent of a ceiling area. 

(c) The income by the cultivation of the land of which he is entitled to take possession is the 
principal source of income for his maintenance. 

(d) The land leased stands in the record of rights or in any publie record or similar revenue 
record on the Ist day of January 1025 and thereafter during the period between the said date and 
the appointed day in the name of the landlord himself, or of any of his ancestors but not of any 
person from whom title is derived, whether by assignment or Court sale or otherwise, or if the 
landlord is a member of a joint family, in the name of a member of such family. 

(© If more tenancies than one are held under the same landlord, then the landlord shall be 
competent to terminate only the tenancy or tenancies which are the shortest in point of 
duration.” 


The maximum limit of three family holdings which is stəted in cls, (a) and (b) of 
8. 88 (3) of the rarer’ Act 1958, is analogous to the concept of ceiling area which 
is to be found incl, 81A of 1948 Act. Ceiling area is defined in cl. (2D) of 1948 Act 
as follows : 


“(2D) ‘ceiling area’ means in relation to land held by a person, whether as an owner or 
tenant or partly as owner and partly as tenant, the area of land fixed as coiling area under 
section 5 or 7;°’ 

Section 5 gives the ceiling area as (a) 48 acres of Jtrayat land, or (b) 24 acres of 
of seasonally irrigated land or paddy or rice land, or (c) 12 acres of perennially 
irrigated land. The provisions of cl. (e) in s, BIA and the object for which that 
provision was enacted fell for consideration before a Division Bench of this Court in 
Rama Shivaraya v. Mukteshwar I have before me the text of the full judgment 


i (1962) Special Civil de he No. wale JJ., on March 1, 1962 (Unrep.). 
1051 of 1961, decided by Tambe and Kanta- 
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in that case and the facts in that case were that the landlord owned about 170 
acres of land at different places and all these lands were leased out by him to his 
tenants except a small piece of land admeasuring about 2 acres. The landlord 
terminated the tenancies of all the tenants and instituted proceedings against 
all his tenants prior to March 81, 1957, but thereafter he withdrew his cases against 
certain tenants and proceeded only against some tenants, including the petitioners, 
who had filed a pettition in the High Court. The contention of the tenants in 
that case was that the lease in their favour was of a prior date and that it was not 
open to the landlord not to terminate the tenancies of the tenants of shorter 
duration and to terminate their tenancies. The Mamlatdar and the Deputy Col- 
lector rejected this contention. The Tribunal in revision application filed by the 
tenants had observed referring to that contention as follows : 


“Now in these cases, the landlord has terminated the tenancies of all the tenants by giving 
notices and by making applications, Therefore, he has fully complied with the provisions of sec- 
tions 81 and 31A. Whether to pursue the matter in respect of certain tenants, further or not to 
pursue them is entirely a question for the landlord. All that has got to be seen is whether he has 
terminated the tenancies of the shortest duration by giving notices and by making applications. 
As we have stated above, he has terminated the tenancies of all the tenants, the question of 
terminating the tenancies of shortest duration does not arise. We, therefore, think that the 
landlord has complied with this provision algo.” 

Thus the revision application of the tenants having been rejected the tenants 
approached the High Court under art. 277 of the Constitution. 

en the matter came to the High Court, the Division Bench referred to the sch- 
eme ofs. 81A of the 1948 Act, as already stated, andthe Division Bench while refer- 
ring to cl. (e) observed : 


“Now, when the landlord owns not more than the ceiling area, no difficulty would arise or 

arises, But, in case of landlords, where the land owned by them exceeds the ceiling area, 
and they have leased out these lands, it is obvious that it would not be competent 'for the landlord 
to terminate the tenancy and obtain possession of the land from all the tenants, because, in that 
event, there would be contravention of clause (a) of section 81A. The legislature, therefore, 
has enacted clause (e) to provide for such a contingency, and it provides that in such a case, the 
landlord can terminate only the tenancy or tenancies which are shortest in point of duration.” 
(Italics are mine) 
These observations of the Division Bench, which were made while construing an 
analogous provision, clearly indicate that the provision of cl. (e) really comes into 
operation where the landlord owns more than the ceiling area which so far as the 1958 
Tenaney Act is concerned would be more than the area of three family holdings. 
Ifel. (e) operates only in such a case, the claim of the landlords cannot be rejec- 
ted summarily on the short ground that there was a tenant of shorter duration, 
whose tenancy has not been terminated. 

It appears that a similar view has been taken by Justice Abhyankar in Lewmi- 
narayan v. Maharashtra Revenue Tribunal*®. In that case the landholder was 
the tenure-holder of 94 acres, 29 gunthas of land and had in his personal cultivation 
27 acres, 9 gunthas of land. Making allowance for some land, which was fallow, 
about 56 acres, 18} gunthas was in occupation of the tenants and in respect of 
these tenants proceedings under s. 88 of the Tenancy Act were commenced. . It 
appears that in addition to four tenants against whom proceedings were taken, 
there were three other tenants. One of the tenants against whom proceedings were 
taken was the tenant since 1987 and other three tenants were on land since 1940 and 
it was held by the Revenue authorities that unless it was shown since when the re- 
maining 8 tenants ware cultivating the lands the landlord’s claim would be affected 
by cl. 88 (3) (e) of the Tenancy Act. While discussing the merits of the orders of 
the Revenue authorities rejecting the claim for resumption because of the provi- 
sions of s. 88 (3) (e), Abhyankar J. observed : 

. “Yet another ground on which the petitioner seems to have been unsuccessful is the failure 
of the petitioner to comply with the provisions of section 88 (3) (e). There seems to be misapp- 


2 (1966) Special Civil ‘Application No, August 16/17 1966 (Unrep.). 
908 of 1965, decided by Abhyankar J., on 
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rehension about the requirements of the section and when it is to be called in aid. Under sub- 
clauses (a) and (b) of sub-section (3) of section 88 of the new Tenancy Act, a landlord is entitled 
to claim land up to three family holdings. In the instant case, the land in personal cultivation 
of the landlord being 27 acres, 9 gunthas, the maximum land of which be can claim possession 
will be not more than 48 acres. Total land in possession of the tenants being only 52 acres, 24 
gunthas, the maximum land which the petitioner can get from the tenants will not be more than 
26 acres, 12 gunthas, It cannot be disputed that the petitioner will be entitled to 26 acres, 
12 gunthas of land from his tenants and yet this much land added to the land in personal culti- 
vation properly calculated will not even make up three family holdings. That being the position, 
it is difficult to see how the the question in section 38 (3) (e) is at all germane. Every one ofthe 
tenants will have to part with half land in his possession whatever be the point of time when he 
has been introduced on the land. Ji is only when there ts competition as to which of the tenants 
could be deprived of land that any question of priority and duration on the tenancy becomes apposite 
and relevant for determination. If such question does not arise, as in this case tt does nat, it ts diffi- 
cult to see how the petitioner's case could be thrown oui on the alleged failure to comply with the provi- 
sions of section 88 (3) (e) of the new Act.” (Italics are mine). 


I respectfully agree with these observations. It is, therefore, clear that unless 
a question of competition arises between the tenants in the matter of termination 
of tenancies, the claim of the landlord cannot be rejected under cl. 88 (3) (e) of the 
Tenancy Act and a question of competition can only arise, as observed by the 
Division Bench in Rama’s case, when the landholder owns land in excess of the 
limit of three family holdings. 


The facts of the instant case will show that total holding of the landholders was 
40 acres, 17 gunthas. Since this exceeds one family holding, under s. 88 (4) 
of the Tenancy Act the landholders will be entitled to only 20 acres, and 8% 
gunthas. This is very much short of the maximum limit in cl. (b) of s. 88 (3). 
Even if notice of termination was given to Bapu on the assumption that he was 
a tenant, as now found by both the Revenue authorities, the land which would be 
resumed could by no means exceed the limit of three family holdings, and there- 
fore, the tenancy of each one of the tenants of the joint family was liable to be ter- 
minated. Failure to terminate Bapu’s tenaney, even on the assumption that he 
was a tenant, therefore did not in any way adversely affect the present tenants. 
The application against them, therefore, could not be rejected on the ground that 
there was non-compliance of s. 88 (3) (e) of the Tenancy Act. The view taken by 
the Tribunal and the Deputy Collector was, therefore, not justified. 


Coming to the second question regarding satisfaction of condition under s. 88 
(3) (c) of the Tenancy Act, both the Revenue authorities have taken into considera- 
tion the individual income of Shalinibai and wife of Dattatraya and have, there- 
fore, found that the income from non-agricultural sources was Rs. 2,400, which 
would in any case be more than Rs. 1,500, which would be, even on the evidence 
given on behalf of the landholders, half of the estimated ‘income from the fields in 
dispute. The learned counsel for the petitioners contends that the income of the two 
ladies could not be taken into consideration, because the landholder in the instant 
case was a joint family and the income of these two ladies could not be said to be 
the income of the joint family. According to him, the male members of the joint 
family were non-earning members, because there was evidence that Dattatraya had 
no job and Shrikant was minor and really speaking, according to him, the jo nt 
family had no other source of income as such. On the other hand, it is 
contended by the learned counsel for the tenants that the Revenue authorities 
were justified in taking the income of the joint family at Rs. 2,400 per year. 
In my judgment, both the Revenue authorities have fallen in an error in taking 
into account the income of Shalinibai and Dattatraya’s wife for the purpose of 
finding out the income of the joint family. I have already stated that the fields 
are recorded in the name of Dattatraya, Shrikant andShalinibai, afd Dattatraya 
is shown to be the manager of this joint family. No doubt Shalinibai and 
Dattatraya’s wife are serving but it was not obligatory on these ladies to 
utilise their income for maintaining the members of the joint family. Neither 
Dattatraya nor Shrikant, nor any other member of the joint family, could be said 
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to have any right to be maintained out ofthe income of these female members. 
They were free to use their income in any way they liked. Ifthe joint family is 
the landholder, and the two male members of the joint family are without any in- 
come, in my view, it would be erroneous to take into account the income of these 
female members for the purposes of determining the income ofthe joint family. Itis 
the consistent view of this Court that individual income of the members of the joint 
family cannot be treated as income of the joint family, unless the income is thrown 
into the property of the joint family. A reference may usefully be made to a 
decision of the Division Bench of this Court in Murlidhar v. Nageshwar®. That 
was a case under s. 88C (1) of the 1948 Tenancy Act and the question was whether 
the income of a member of the joint family from his service would be an income of 
the joint family for the purposes of s. 88C (7) ofthe Act. The Division Bench in 
that case held that if the lease was on behalf of the joint family, then the income of 
the joint family should be taken into consideration. The Division Bench further 
observed : 


‘The income which is to be taken into consideration for s. 88C (Z) is the income of the person 
who had leased the land. Ifthe land belongs to him alone, then only his income is matorial and 
he can be granted a certificate in case his individual income does not exceed Rs. 1,500. Ifon 
the other hand the land belonged to the joint family then the income of the joint family must 
be taken into consideration. Income realised by a member of the joint family from his service 
would not ordinarily be the income of the joint family, unless it is thrown in the common stock or 
is blended with other property of the joint family.” 


In the instant case there is no evidence that the income of these two female members 
was being blended with the income of the joint family. Similar view is also taken 
in another decision of this Court in Nilkanth v. Ramchandra*. That was a case 
in which the landholder earned income from salaries, but there was no evidence 
that that income was thrown into the common stock of the family and the question 
was whether this individual Income could be taken into consideration for the pur- 
- poses of s. 88 (3) (c) of the Tenancy Act. The learned Judge in that decision 
observed : 


‘Since it is not shown that the income of the petitioners Nos. 1 to 4 from the salaries is 
thrown in the common stock or is blended with the other property of the joint Hindu family, the 
incomes of the petitioners Nos. 1 to 4 from the salaries cannot be taken into consideration for 
finding out the income of the joint Hindu family of which the petitioner No. 5 is also a member. 
If the incomes from the salaries are excluded then the only income of the joint family would be 
the income from this field in the shape of lease-money while in the occupation of the tenants 
and the profits and the produce of the field if it is cultivated by the owner himself.” 


Similar view was also taken in Pratapsingh v. Maharashira Revenue Tribunal. 
In that case one of the membcrs of the joint family was earning about Rs. 150 
per month because he was in service at Bhilai, while the joint family was in 
Murtizapur talug, and the question was whether that income could be taken into 
consideration and the learned Judge held that his income could not be taken into 
consideration. Thus in my view, if the fields were the joint family property and 
the landlord was the joint family, who had succeeded the deceased Devidas, and 
the male members of the joint family had no source of income and there was no evi- 
dence to show that the income of the family members was thrown into the common 
stock, it must be held that the only source of income of the joint family was agricul- 
ture and the income would be in the formof lease-money when the fields were in the 
possession of the tenants. 
Though there is evidence on record that a house at Daulghat was let out at Rs.7 
poe month that would hardly affect the question of principal source of maintenance, 
use even then the rent which the joint family would receive annually would 
come to Rs. 84. The principal source of livelihood of the joint family would 
still remain to be agriculture. 


8 [1961] N. L. J. 828, s.c. 68 Bom. 165, 1968 (Unrep.). 
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The learned counsel appearing on behalf of the tenants has relied on a decision in 
Hiralal v. The Maharashtra Revenue Tribunal? for the proposition that the income 
of the female members of the joint family should be treated as joint family income. 
The facts of that case will, however, show that the landholders in that case, who 
were brothers, were carrying on a Kirana business and the contention was that 
the income of the individual members of the family obtained by running the Kirana 
shop was not the income of the family. Answering this contention, the learned 
Judge held: l 


“Thero will be some substance in this contention provided evidence was led to show that the 
income from these sources is not put in the family fund or that itis treated as separate and 
individual income of these persons. When it is admited that all the brothers who have a total 
membership of 20 persons in the family live together and in the absence of any evidence that 
independont carnings are separately held and spent, the Naib-Tahsildar and the Tribunal could 
not be said to have acted with any error in treating the income from all the sources as the income 
of the family from which the family would be maintaining itself. - It is difficult to believe that a 
family of 20 members in a town like Akola wss maintaining itself from the income of Rs. 600 
which tho petitioners received from home cultivation without aid from other sources.” 


The learncd Judge there secms to have held on facts that the individual income 
from Kirana shop which wasrun by all the brothers was utilised for the maintenance 
of the family. That decision really does not assist the respondents. 


The Revenue Tribunal and the Deputy Collector must, therefore, be held to have 
misapprehended the provisions of s. 88 (3) (c) of the Tenancy Act and have crrone- 
ously taken into account the income of the two female members of the family for 
the purpose of deciding whether the joint family satisfied the requirements of cl. 
(c) of s.88 (3) ofthe Tenancy Act, That finding also is, thereforc, liable to be set 
aside. If the income of these two female members is then ignored, there is no evi- 
dence that the joint family had any other income except Rs. 84 per year from 
house rent. The agriculture being their main source of livelihood, if they were | 
entitled to half the land from possession of each of the tenants, the income from this 
land which would be more than 18 acres is bound to be more than the income from 
other sources, which is the income from the house and leasc-money from Bapu, 
because the Revenue Tribunal and the Deputy Collector have found Bapu to be a 
lessee. The finding, therefore, that the petitioners had failed to satisfy the 
requirement ofs. 38 (3) (c) of the Tenancy Act is liable to bc quashed. 


Having regard to the view which I have taken on the two questions which arose 
in this case, the orders passed by the Deputy Collector and the Maharashtra Reve- 
nue Tribunal will have, therefore, to be quashed. They are, therefore, quashed and 
it is held that the Tahsildar was justified in holding that the petitioners were enti- 
tled to 6 acres, 11 gunthas out of survey number 2, 2 acres, 26 gunthas out of sur- 
vey number 129 and 4 acres, 26 gunthas out of survey number 180. The petition 
is thus allowed with costs on respondent No. 1, -Counsel’s fee in one set. 


Petition allowed. 


. [NAGPUR BENCH] 


Before Mr. Justice Chandurkar. 


MOTIRAM RAMCHANDRA KHARWADE v. MAHARASHTRA REVENUE 
TRIBUNAL, NAGPUR.* l 


Bombay Tenancy and Agriculiural Lands (Vidarbha Region) Act (Bom. XCIX of 1958), Secs. 46, 19, 
36, 38, 106—Point of time when transfer of ownership of land under second proviso to 8. 46 (1) 
how delermined—Whether by overlapping of proceedings under ss. 36 and 19 the date of 
slatulory ownership can be extended. 


G (1964) Special Civil Application No. "Decided, September 29, 1969. Special 
37 of 1063, decided by Abhyankar J., on Civil Application No. 1001 of 10967. 
December 9, 1964 (Unrep.), 


1969.] MOTIRAM V. MAHARASHTRA REV. TRIB. (A.C.J.)—Chandurkar J. 179 


In a caso where the landlord’s application for possession under s. 86 of the Bombay 
Tenancy and Agricultural Lands (Vidarbha Region) Act, 1958, is granted partially the 
words “finally decided and the tenant retains possession of the land in accordance with 
the decision in such proceeding” in the second proviso to s, 46 (1) of the Act do not refer to the 
point of time when merely by an order passed the rights of the parties are adjudicated 
upon, but rofer to tho point of time when a landlord entitled to possession is finally placed 
in possession atid consequently the tenant retains the remaining Idnd in accordance with 
the decision under s. 88 of the Act. 

In a proceeding under s. 88 of the Act where out of the total land held by the tenant posse- 
ssion of a part of the land is handed over to the landlord and the remaining land is retained by 
the tenant or when the landholder’s application is rejected, then only there is retention by 
the tenant of the land in accordance with the decision in a proceeding under s. 38 as con- 
templated by the second proviso to s. 46 (1) of the Act, 

While the second proviso to s, 46 (1) of the Act extends the date April 1, 1961 till the date 
of final decision of tho proceedings under any one of tho five sections mentioned therein, 
it does not refer to a final decision of any proceedings initiated after April 1, 1961 under 
any of those provisions during the pendency of the proceedings under any or some of those 
provisions which were initiated prior to April 1, 1961. Therefore if a proceeding under 
s. 36 read with s. 88 of the Act is pending on April 1, 1961, there is no provision made in the 
second proviso to s. 46 (1) to further extend the date of statutory transfor of ownership to 
a further date of a decision ofa second proceeding initiated under s. 10 of tho Act during 
the pendency of the proceeding under s. 86. 


Kamlabai Rekhchand v. Nayabrao', referred to. 
THE facts are stated in the judgment. 


G. J. Ghate and B. D. Khathaley, for the petitioner. 
R. M. Johvapurkar, for respondent No. 8. 


CHANDUREAR J. The petitioner, who is a tenant, is challenging the order 
passed by the Maharashtra Revenue Tribunal holding that opponent No. 3, 
who is a landholder, is entitled to possession of field survey number 44/1, area 16 
acres, 16 gunthas of Navasari, talug and district Amravati, which was retained 
by the tenant after the landholder had resumed the remaining portion of that 
field for personal cultivation. In Revenue Case No. 295/59 (6) of 1960-61 the 
landholder, who had started a proceeding for resumption of field survey number 
44/1 under s. 89 of the Bombay Tenancy and Agricultural Lands (Vidarbha 
Region) Act, 1958, referred to as the Tenancy Act, was held entitled to resume 
half the area of this field for personal cultivation by an order passed by the Naib- 
Tahsildar, Amravati on October 28,1961. The appeal against this order filed 
by the tenant came to be rejected on December 81, 1968 and neither the tenant 
nor the landholder appears to have agitated this matter further. It is also an 
admitted position that the landholder was placed in possession of half of this field 
on March 19,1964. In the meantime, however, the landholder had served a 
notice on the petitioner terminating the lease in respect of the entire field on the 
ground that he was in arrears of lease money for the years 1962-68 and 1968-64 
and that he had leased out the field to some other person. Before, however, 
filing an application for possession the landholder had already acquired possession 
of half the area of the said field and he, therefore, filed an application for possession 
on June 17, 1964 in respect of the remaining part of the eld. This application 
was granted by the tenancy Naib-Tahsildar who found that the petitioner had 
granted a sub-lease to onc Marotirao, who is also respondent No. 4 in this petition. 
It appears that the ground of failure to pay lease money was not urged before the 
Naib-Tahsildar and that matter was not put in issue by him. 

The petitioner challenged this order by an appeal and the Special Deputy 
Collector who decided the appeal held that as the petitioner had become the owner 
of half of the ficld with cect from April 1, 1961 the application under s. 19 was 


1 (1966) G8 Bom. L.R. 900, s.c. [1966] Mh. L. J. 008. 
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not maintainable. He also set aside the finding that the petitioner has sub-let 
the field to respondent No. 4. He thus allowed the appeal and this order was 
challenged by the landholder by revision application before the Maharashtra 
Revenue Tribunal. 


The Revenue Tribunal found that many matcrial facts were left out of consi- 
deration by the Deputy Collector, and therefore, the finding that the field was 
not sub-Ict by the petitioner was vitiated and on a fresh consideration of the 
evidence the Tribunal found that the ficld was not cultivated by the petitioner 
personally, and therefore, the landholder was entitled to evict the tenant from 
16 acres and 16 gunthas of land of field survey number 44/1. The Tribunal 
then directed itself to the question whether the finding given by the Deputy 
Collector that an application for possession could not be made after April 1,1961 
was correct. The Tribunal took the view that the proceedings under s. 88 ended 
on March 19, 1964 on which date the landholder was placed in possession of half 
the arca of the ficld and the petitioner would be entitled to become a statutory 
owncr not on April 1, 1961 but on March 19, 1964 in view of the second proviso 
to sub-s. (T) of s. 46. The Tribunal, however, further took the view that before 
March 19, 1964 a notice under s. 19 was alrcady served by the landholder on March 
14, 1964 which was reccived by the petitioner on March 16, 1064, and therefore, 
the petitioner did not become the owner of the field in question on April 1, 1961 
and his right to become owner was deferred not till March 19, 1964 but thereafter 
till the disposal of the proceedings instituted after serving the notice under s. 19. 
In this vicw of the matter the order passed by the Deputy Collector was set aside 
and that of the Naib-Tahsildar was restored. The pctitioner-tenant has now 
challenged this order. 


The first contention raised by the learned counsel appearing on behalf of the 
petitioner is that the Tribunal was not justified in holding that the proceeding 
for possession finally terminated on March 19, 1964. According to the learned 
counsel, in view of the provisions of the proviso to s. 46 of the Tenancy Act the 
date of statutory transfcr of ownership could be extended only to March 81, 1968 
when the appeal filed by the tenant challenging the order under s. 88 passed in favour 
of the landholder was dismissed. The obvious purposc of canvassing such a 
construction of the proviso to s. 46 (1) is that if the proceeding would be terminated 
finally on December 81, 1968 the notice under s. 19 issued on March 14, 1964 would 
be after the date on which the statutory transfer of ownership would take place 
under s. 46 of the Tenancy Act and therefore, ineffective according to the petitioner. 
I am, however, not inclined to accept the construction placed on the second proviso 
to s. 46 by the learned counsel for the petitioner. Section 46 (J) and its second 
proviso are in the following words : 


“46. (D) Notwithstanding anything in this Chapter or any law for the time being in force 
or any custom, usage, decree, contract or grant to the contrary, with effect on and from the first 
day of April 1961, the ownership of all lands held by tenants which they are entitled to purchase 
from their landlords under any of the provisions of this Chapter shall stand transferred to and 
vest in, such tenants and from such date such tenants shall be deemed to be the full owners of 
such lands:... ; 

Provided further that where in respect of any such land, any proceeding under sections 
10,20,21,86 or 88 is pending on the date specified in sub-section (1) the transfer of ownership 
of such land shall take effect on the date on which such proceeding is finally decided and the tenant 
retains possession of the land in accordance with the decision in such proceeding.” (Italics are mine). 


Under s. 46 (1) the ownership of all lands which are held by tenants and which 
they are entitled to purchase from their landlords stand transferred to and vest 
in them from April 1, 1961 and from that date the tenants are deemed tobe the full 
owners of such lands. The date of transfer of ownership specified in s. 46 (J), 
however, is extended in cases which are governed by the second proviso to that 
sub-section. The effect of the second proviso to sub-s. (JZ) of s. 46 is that if pro- 
ceedings under any of the 5 sections referred to in the second proviso are pending 
on April 1, 1961, then the transfer of such ownership is to take place on he date 


on which such proceeding is finally decided and the tenant retains possession of 
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the land in accordance with the decision in such proceeding. It will be noticed 
that in a proceeding which is initiated under each one of the five sections specified 
in the proviso reproduced above, the respective rights of the tenant and the land- 
holder to remain in possession are adjudicated upon and the material date as 
extended by reason of the pendency of the proceedings referred to in the second 
proviso tos, 46(1) is when the tenant retains possession in accordance with a decision 
in that proceeding. The instant case is concerned with the decision of the question 
as to when a eee for possession under s. 86 started by the landholder in 
the exercise of his right under s. 88 is finally decided. The relief asked in an 
application under s. 86 in such a case is that the landholder should be placed in 
possession of land which he is entitled to resume. The extent of the land of which 
possession is granted has to be determined under s. 88 and an order finally be passed 
either granting or rejecting the application of the landholder in whole or in part. 
If the application is rejected by the Tahsildar or in appeal by the Deputy Collector 
or in a revision application by the Tribunal it would be the point of time when this 
proceeding finally terminated, that will be material. In a case, however, 
where the application of the landholder is wholly or partially granted, merely 
because an order upholding the right of the landlord to obtain possession from the 
tenant is passed, it cannot be said that the proceeding in which a prayer for being 
placed in possession under s. 86 is made comes to be finally decided when such an 
order is passed by the Tahsildar, or when such an order passed by the Tahsildar 
is confirmed by the appellate or the revisional authority. Under s. 106 of the 
Tenancy Act the order passed in favour of the landholder under s. 86 has to be 
executed and, s. 106 (2) of the Tenancy Act lays down the manner in which 
such an order is to be executed. It provides that an order of the Tahsildar or 
the Tribunal awarding possession or restoring possession or use of any land 
shall be executed in the manner provided in s. 21 of the Mamlatdar’s 
Courts Act, 1906 as if it was the decision of the Tahsildar under the said 
Act. The proviso to s. 106 (2) also provides that such an order was not to 
be executed till expiry of the period of appeal as provided in s. 114. An order or 
decision of the Tahsildar ir exccution proceeding under sub-s. (2) is given a finality 
subject to an appeal, if any, to the Collector. Thus the acticn which is taken 
under s. 106 (2) by way of execution is really a continuation of the proceeding 
for possession. instituted under s. 86 of the Tenancy Act. A relief which is prayed 
for under s. 86 (2) by the landholder cannot be said to have been effectively and 
finally granted unless the landholder is placed in possession of the land to which 
he has been found entitled. It is only when the landholder is placed in possession 
of so much of land as he has been found entitled to that the tenant gets a right to 
retain the possession of the rest of the land in a case where the entire land in possession 
of the tenant is not resumed. In a proceeding under s. 88, therefore, where out 
of the total land held by the tenant possession of a part of the land is handed over 
to the landlord and the remaining land is retained by the tenant or when the land- 
holder’s application is rejected, then only there is retention by the tenant of the 
land in accordance with the decision in a proceeding under s. 88 as contemplated 
by the second proviso to s. 46 (1) of the Tenancy Act. In my view, therefore, 
in a case where the landlord’s application for possession is granted partially the 
words “finally decided and the tenant retains possession of the land in accordance 
with the decision in such proceeding” in second proviso to s. 46 (T) do not refer 
to the point of time when merely by an order passed the rights of the parties 
are adjudicated upon, but they refer to the point of time when a landlord entitled 
to possession is finally placed in possession and consequently the tenant retains 
the remaining land in accordance with the decision under s. 88 of the Tenancy Act. 
To take an instance : in respect of an order under s. 88 in favour of a Jandholder a 
dispute might arise regarding the extent or the quality of the land of which the 
landholder should take possession. ‘Till this dispute is settled and the landlord 
is placed in possession of any particular part of the land with the consequent 
result of the tenant retaining possession of the remaining land, it can hardly be 
said that the proceeding started for possession under s. 86 has been finally decided. 
Therefore, the view taken by the Tribunal that the date material for deciding 
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when the procecding under s. 88 was finally decided was March 19, 1964 was 
justified. 

The learned counsel parn on behalf of the petitioner further challenges 
the view taken by the Tribunal that the date April 1, 1961 was further extended 
because before the landholder was placed in possession of half the area of the field 
he had already served a notice under s. 19 and thereby he had initiated a proc ceding 
under s. 19, and therefore, ownership did not stand transferred till this proceeding 
under s. 19 was finally decided. 


It is not disputed that cxcept the second proviso to s. 46 (Z) there is no other 
provision in the Tenancy Act the effect of which is to extend the date on which 
the statutory transfer of ownership contemplated by s. 46 (J) takes place. I 
have reproduced above the second proviso to s. 46 (1) of the Tenancy Act and in 
my view the point of time when the pendency of the proceeding under any of 
the sections referred to in the second proviso, that is, s. 19, 20, 21, 86 or 88 is 
to be considered is the date April 1, 1961. The words “pending on the date” 
in sub-s. (7) of s. 46 are significant and if no proceeding under any one of the above 
mentioned five sections is pending on April 1, 1961, there is noscope for the opera- 
tion of the second proviso. The provisions of second proviso extending the date of 
thestatutory transfer of ownership can only operate if proceedings under any of these 
five sections arc pending on April 1, 1961. While the proviso extends this date 
April 1, 1961 till the date of final decision of any of these procecdings it does not 
refer to a final decision of any proceedings initiated after April 1, 1961 under any 
of those provisions during the pendency of the proceedings under any or some of 
those provisions which were initiated prior to April 1, 1961. If a proceeding 
under s. 86 read with s. 88 is pending on April 1, 196], as it wasin the instant case, 
there is no provision made in this second proviso to further extend the date of 
statutory transfer of ownership to a further date of a decision of a second proceeding 
initiated under s. 19 during the pendency of the proceeding under s. 86. The 
essential condition for extension of the date of statutory transfer of ownership 
which cannot be ignored is that the pendency of the proceeding under any one 
or more of these sections had to be on April 1, 1961 and no other. The Tribunal 
has placed a construction of this proviso as to mean that if a proceeding under 
s, 86 is pending and during the pendency of this proceeding another proceeding 
is started under s. 19, the statutory date of transfer of ownership is further post- 
poned to the date of final decision of this later proceeding. Reading the section 
in the manner in which it has been done by the Tribunal would virtually amount 
to adding words in the proviso which are not there. In view of the significant 
words ‘“‘pending on the date specified in sub-section (1 ) in the second proviso 
the construction placed by the Tribunal is not at all justified. 


The learned counsel appearing on behalf of the Jandholder relied on a decision 
in Kamlabat Rekhchand v. Nayabrao and contended that even after April 1, 
1961 the landholder was entitled to terminate the lease of the petitioner. The 
question for decision in Kamlabai’s case was not the same as is involved in the 
instant casc. It will appear from the facts in that case that the question which 
fell for consideration was whether when a notice under s. 19 of the Tenancy Act 
was served on the tenants before April 1, 1961 an application under s: 86 was 
maintainable efter April 1, 1961 or not. The Tribunal had taken the view that 
an application made for possession against the tenants under s, 86 after April 1, 
1961 was liable to be summarily rejected, because the tenants had become the 
statutory owners of the land. This Court took the view that a proceeding under 
s. 19 is initiated by a notice and if the notice is given before April1, 1961 then the 
second proviso to s, 46 would opcrate in such a case. There are, however, some 
observations in Kamlabai’s case which were made in connection with the 
construction to be placed on the proviso to s. 46 (2). Apart from the fact that 
I see no difficulty in restricting the operation ofthe second proviso tos. 46 (Z) only to 
a case where a proceeding under any kind of five cases is pending on April 1, 1961, 


1 (1966) 68 Bom, L.R. 900, s.c. [1966] Mh, L. J. 993. 
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even in Kandabai’s casc there are observations which support the view which I 
am taking. The learned Judge in the judgment has observed (p. 907): 


‘*.,.Kven after the second proviso so long as any proceedings in the sense in which I have con- 
strued that word are pending and were pending on April 1, 1961, the transfer of ownership itself 
does not take effect till the date of final decision of that proceeding.” (Italics are mine). 
Later the learned Judge has said (p. 910) : 


“Under the first proviso the date differs according as the disability of the tenant ceases 
and one year thereafter, and under the second proviso the date of transfer of ownership is made de- 
pendent on the final decision of ary of the proceedings which were pending on April 1, 1961.” 
(Italics are mine). 


In my view, the fiction created by s. 46 (1) of the Tenancy Act must be given 
effect to fully and the operation of that provision is not affected by the provision 
ins. 46 (2) which requires that the tenant shall continue to be liable to pay to the 
landlord rent until the amount of the purchase price is determined under s. 48 as 
contended on behalf of the tenant. I am, therefore, unable to uphold the finding 
given by the Tribunal that by an overlapping of the proceedings under ss.86 and 19 
the date of statutory ownership would be extended beyond March 19, 1964. 


The question, however, whether the petitioner had become or was entitled to 
become owner with effect from March 19, 1964 has not been enquired into by any 
authority. It is only if this question is decided in favour of the tenant-petitioner 
that an application under s. 19 would not be maintainable. If, however, he was 
not entitled to become the owner and he continued'to be the tenant, then it is 
not disputed that the proceeding under s. 19 could validly be taken against him. 
The necessary enquiry in order to find out the extent of the land, which he was 
entitled to purchase and of which he is deemed to be the owner on the extended date 
March 19, 1964 will, therefore, have to be determined. The application of the 
landholder cannot, therefore, be properly disposed of unless this enquiry is made. 
The matter is, therefore, remittcd back to the Naib-Tahsildar for making the 
necessary enquiry whether the petitioner was entitled to become the owner of the 
disputed field on March 19, 1964 and if the finding is in favour of the petitioner, 
then the application filed under s. 19 will be held to be not maintainable. 


The result, therefore, is that the petition is allowed. The case is sent back to 
the Naib-Tahsildar. He shall make the necessary inquiry under s. 46 of the 
Tenancy Act and shall then dispose of the case according to law. In the circum- 
stances of the case there will be no order as to costs. 


Petition allowed. 


ORIGINAL APPELLATE. 


Before Mr. Justice Mody and Mr Justice Vaidya. 


THE GERMAN DEMOCRATIC REPUBLIC v. THE DYNAMIC 
INDUSTRIAL UNDERTAKING LTD.* 


Civil Procedure Code (Act V of 1908), Secs. 86, 87A, 151—JIniernational Law—Letters Patent, Cl. 
16—Wheiher foreign Sovereign State when sued should file written statement—Clain 
for immunity by Sovereign State whether could be made by notice of motion —Court how 
should asccriain whether foreign Government recognised as Sovereign State by Government of 
India—Principles of International Law—.Applicability of, in India —Nolice of motion— 
Whether order made on notice of motion necessarily an interlocutory order—Deciston affect- 
ing independent contention raised by defendant whether a “judgment”. 

A foreign Sovereign State which claims immunity from being sued in Court need not file 
any written statement at all till the claim for immunity, if raised, has been adjudicated upon 
and rejected. Although there is no specific procedure provided in the Code of Civil Pro- 
cedure or in the Original Side Rules of the High Court basically it is necessary that a claim 


*Decided, October 14/16, 1970. O.C. J. Appeal No. 114 of 1970 : Suit No. 528 of 1969. 
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to immunity should be decided at the earlicst opportunity and that the party who makes 
such a claim should have an opportunity to “move” the Court i.e., apply to the Court, for 
such an early decision. In such a case an nn by way of a Notice of Motion is the 
correct procedure. 

B. Mohanlal & Co. v. A. Yolibatt and R. N. Airline Corpn. v. Moorinan referred to. 

It is not for the Court to pronounce any opinion on the point whether the Government of 
Indig has recognised a foreign Government as a Sovereign State. The Court has to ascertain 
this fact on the information made available to it by the Government of India, and for that 
purpose necessary evidence can be allowed to be adduced even at the stage of appeal. 

The doctrine of immunity of foreign Sovereign State from being sued in the municipal 
Courts has not yet been curtailed in England so as to exclude the doctrine of immunity from 
applying to commercial transactions. 

R. N. Airline Corpn. v. Monorama,* referred to. 

The recognition, de jure or de facto, has the same value for the purpose of deciding 
whether a particular foreign State is a Sovereign State and is entitled to immunity under 
International Law or not. : 

Aksionairnoye Obschesivo A. M. Luther v. James Sagor & Co., Duff Development Co. v. 
Kelantan Government,’ The Arantzazu Mendi,® Carl Zeiss Stiftung v. Rayner & Keeler Lid. 
(No. 2)? and N. Masthan Sahib v. Chief Commr., Pondicherry,’ referred to. 

The principles of International Law about immunity apply in India but they stand 
modified by the provisions of s. 86 of the Civil Procedure Code, 1908, and the modification 


` ie to create an exception in cases where consent of the Government of India is obtained under 


s. 86 of the Code. 

R. N. Airline Corpn. v. Monorama?, overruled to the, extent it is inconsistent with the 
Supreme Court judgment in Alt Akbar v. United Arab Republic.1° 

The mere fact that an order has been made on a Notice of Motion cannot by itself lead to 
the conclusion that the order is an interlocutory order. Itis the relief asked for and the order 
made thereon which determines whether a particular order is or is not an interlocutory order. 

A decision can, in certain circumstances, be a ‘‘judgment” and therefore appealable even 
if it affects an independent contention raised by the defendant, a contention which does not 
at all concern or raise a dispute about any part of the plaintiff's cause of action or claim in 
the suit. 

Where an order was made on‘a notice of motion refusing the defendant’s prayer for dis- 
missal of suit on the ground that the Court had no jurisdiction to entertain it because the 
defendant was entitled to immunity as a foreign Sovereign State, held that as the point 
decided by the order was that the defendant’s claim was finally disposed of adversely to the 
defendant and the defendant would be compelled to enter upon its defence on the merits of 
the cause of action and claim made in the suit, the order passed on the notice of motion was 
a “judgment” within the meaning of cl. 15 of the Letters Patent and was, therefore, appeal- 
able. 


The Justices of the Peace for Calcutta v. The Oriental Gas Company, Hadjee Ismail Hadjee 
Hubbeeb v. Hadjce Mahomed Hadjee Joosub,® Jivanlal v. Pirojshaw, Jat Hind Iron 
Mart v. Tulsiram, Shorat Modi v. Mansata Film Distributors,® Asrumati Debi v. Rupendra 
Deb,’ Goverdhanlalji v. Chandraprabhavati,!" and R. N. Airline Corpn. v. Monorama,®. 
referred to. “ & 


Tae facts are stated in the judgment. 


M. P. Amin, with Rafani Patel, Suresh Parekh, P. R. Mridul and P. M. Amin, 
instructed by Khambatta and Nalin Kapadia, for the appellants. 
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F.S. Nariman, with N. D. Vyas, instructed by Mulla and Mulla & Craigie 
Blunt and Caroe, for the respondents. 


Mopy J. This is an appeal against the Order of Vimadalal J. dated 18th 
September 1970 passed by him on the Notice of Motion dated 14th August 1970 
dismissing the Notice of Motion. 


The suit in which the Notice of Motion was taken out was filed on 5th June 
1969. The plaintiffs are a company carrying on business in Fertilisers. There 
are three defendants to the suit. It is stated in the plaint that the first defen- 
dant is a body corporate controlled by and/or is a department of the second 
defendant. The second defendant is the German Democratic Republic. The 
third defendant is a Bank and is not directly concerned in the Notice of Motion. 
The plaintiffs entered into two contracts in writing with the first defendant for 
sale and supply of certain goods as more particularly mentioned in the two con- 
tracts. It is stated in the plaint, as also in the said contracts, that the same were 
within the frame work of the Trade Agreement dated 18th December 1959 bet- 
ween the Government of the 2nd defendant and the Government of India. It 
is further averred in the plaint that there was an implied term of each of the two 
contracts that any agreement which may subsequently be arrived at between the 
Government of India and the 2nd defendant in connection with the exports 
from the 2nd defendant to India and from India to the second defendant under 
the Trade Agreement would be binding between the plaintiffs and the first defen- 
dant. The plaintiffs claim by this suit from the first and 2nd defendants a sum 
of over Rs. 20,00,000/- as and by way of payment of the balance of the price 
payable to the plaintiffs. Although the contracts were entered into between 
the plaintiffs and the Ist defendant, the plaintiffs seek to make the 2nd defendant 
liable on the ground that the first defendant was merely a Department of the 
second defendant. . 


After the Writ of Summons was served on the second defendant, the second 
defendant filed an appearance in the suit specifically stating therein that it was 
under protest. ‘Thereafter the second defendant filed its written statement. 
It is stated in the first paragraph of the written statement that the second defen- 
dant has filed the written statement under protest and without prejudice to the 
rights and the contention of the second defendant that this Court had no jurisdic- 
tion to try or entertain or dispose of the suit against the second defendant for the 
reasons therein stated. The reasons stated are that the second defendant is a 
Sovereign Independent State and that all Sovereign States are subject to Interna- 
tional Law and enjoy immunity according to the general principles of Interna- 
tional Law. It is further stated in the written statement that for many years 
the Government of India has treated the second defendant as a Sovereign Indepen- 
dent State and has continued to doso and that since the year 1954 there have bon 
several Trade Agreements between the Government of India and the Government 
of the second defendant. It is further stated that in order to look after certain 
commercial interests of the Government of India in the second defendant it was 
agreed that if and when a Trade Representative is appointed he will enjoy the same 
rights and privileges that are accorded to the Trade Representation of the second 
defendant in India and that in pursuance of that agreement a Trade Representa- 
tion of the second defendant was set up in India and that it continues to enjoy 
diplomatic privileges of cypher and mail bag, as also certain other privileges. 
Later in the Written Statement, in its paragraphs 10 and 11, it is stated that the - 
suit having been filed without prior consent of the Government of India as contem- 
plated under section 86 of the Code of Civil Procedure, the suit against the second 
defendant is liable to be dismissed. After taking such preliminary objections 
and after again specifically stating that in the event of the Court holding that the 
second defendant was not immune from the process of this Court, the Written 
Statement contains averments on the facts and submissions contained in the 
plaint. In support of its claim for immunity under International Law, the Writ- 
ten Statement relies upon certain Statements made by three Prime Ministers of 
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India, being Pandit Jawaharlal Nehru, Lal Bhahadur Shastri, and Mrs. Indira 
Gandhi. The first is a statement made by Jawaharlal Nehru on 17th August 
1961 in the Lok Sabha, as appearing from the “Lok Sabha Debates”, to the effect 
that “India had trade relations with the East German Government, that de facto 
India recognised it and that they have got a Trade Representative in India 
and that India is dealing with them in many ways”. The second is also a State- 
ment made by Pandit Jawaharlal Nehru on 2nd September 1961 as appearing in 
“Jawaharlal Nehru’s Speeches”, Volume Four, to the effect that it seemed to him 
obvious that certain facts of life should be recognised, that there are two indepen- 
dent entities: the Government of the Federal Republic of Germany and the Govern- 
ment of the German Democratic Republic. The same position was reiterated 
by Lal Bahadur Shastri in the Indo-Soviet Communique issued by him jointly 
with his Soviet counterpart, specifically stating that at that time the fact of the 
existence of the two German States could not be ignored. The same position 
was again re-affirmed in the Indo-Soviet Communique dated 16th July 1966 to 
which Mrs. Indira Gandhi was one of the two parties. 

Thereafter the second defendant took out a Chamber Summons dated 10th 
March 1970 praying for an order that the issues mentioned in the Schedule “A” 
to that Summons, with or without modifications, be tried and determined as pre- 
liminary issues so far as the second defendant was concerned and a date may be 
fixed for hearing of the preliminary issues. The four issues mentioned in the 
said Schedule “ A” are :— 


{1} Whether the defendant No. 2 enjoys immunity according to the general principles 

of International Law ? 

(2) Ifthe answer to the firet issue is in affirmative, then, whether this Honourable Court 
has juvis liction, to try or entertain or dispose of the suit ? 

(8) Whether the sult against ibe defendant No. 2 is barred by the provisions of section 
86 of the Code of Civil Procedure ? 

(4) Ifthe answer to issue No. 3 is in affirmative, whether this Honourable Court has juris- 
diction to try or entertain or dispose of the suit ?” 


By his order dated 16th March 1970 Kantawala J. dismissed that Chamber 
Summons. The second defendant’s appeal against that order was dismissed by 
the Appellate Court on 6th July 1970 on the ground that the order of dismissal 
of the Chamber Summons was not a judgment within the meaning of Clause 15 
of the Letters Patent of this Court and was therefore not appealable. 

Thereafter the second defendant took out a Notice of Motion dated 14th August 
1970, the two substantive reliefs prayed for therein bemg— 

(a) That the suit herein fled by the plaintiffs against the defendant No. 2 be dismissed; 

(b) In the alternative to praycr (a) above this Honourable Court would be pleased to pass 
an order that the issues mentioned in Schedule ‘A’ herein with or without modification be tried 
and determined as preliminary issues as far as defendant No. 2 is concerned.” 


The issues in the said Annexture “A” are the same identical four issues which 
were mentioned in the Annexture “A” to the said Chamber Summons and which 
we have re-produced above in our judgment. 

To the affidavit in support of that Notice of Motion is annexed a copy of the 
letter dated Ist April 1970 addressed by the Attorneys of the second defendant 
to the Secretary, Ministry of External Affairs, Government of India, New Delhi. 
The letter referred to the present suit and the second defendant’s contention about 
its immunity under International Law as well as under section 86 of the Code of 
Civil Procedure and requests for answers to the two questions mentioned in that 
letter. The first question was whether, inter alia, the plaintiffs in this suit had 
made any application to the Government of India under the said section 86 for 
filing this suit and what was the answer given by the Government of India. The 
second question was whether the German Democratic Republic was recognised 
de facto by the Government of India. There is also annexed to that affidavit a 
copy of the letter dated Ist August 1970 which is a letter in reply to the said letter 
dated Ist April 1970. The reply states:- 
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“This is to certify that the Government of India has de fucto relations with the German 
Democretic Republic. Accordingly that Government should enjoy immunity from jurisdiction 
of the local courts in suits and other proceedings similar to those enjoyed by any other Govern- 
ment, unless that Government has expressly waived its immunity.” 


The letter is addressed from the Legal and Treaties Division of the Ministry of 
External Affairs, Government of India, New Delhi, and bears the signature 
“K. K. Chopra”, the Law Officer in that Department. The affidavit states that 
on 8rd August 1970 Mr. Swaran Singh, the Minister of External Affairs, Govern- 
ae of India, had, inter alia, made an announcement in the Parliament as 
ollows : 


“The stage has now come when we feel that our growing economic, commercial and cultural 
relations should be reflected officially by the establishment of consular relations.” 


In the affidavit in reply filed on behalf of the plaintiffs on that Notice of Motion 
it was contended that the certificate dated Ist August 1970 purported to be issued 
by Mr. K. K. Chopra was not issued by or on behalf of the Government of India 
and that in any event it was not a certificate of which judicial notice can at all 
be taken and that the certificate went no further than the said statements made 
by Pandit Jawaharlal Nehru. 

In view of the said contention raised in the plaintiffs’ affidavit in reply about 
the said certificate dated 1st August 1970, the second defendant obtained another 
certificate dated 15th September 1970 and annexed a copy of it to its affidavit 
in rejoinder. The certificate shows that it was issued by the Under Secretary, 
Ministry of External Affairs, Government of India, over the signature of Mr. 
Girish Dhume as Under Secretary. The certificate states that it was in conli- 
nuation of the said certificate dated Ist August 1970 of Mr. K. K. Chopra, the 
Law Officer of that Ministry, and that Mr. Girish Dhume was directed on behalf 
of the Government of India to certify that the Government of India had and 
continues to have de facto relations with the German Democratic Republic and 
that accordingly that Government should enjoy immunity from jurisdiction of 
the local Courts in suits and other proceedings similar to those enjoyed by any 
other Government unless that Government has expressly waived its immunity. 
To that affidavit in rejoinder is annexed another letter dated 18th August 1970 
from the Foreign Secretary, Ministry of External Affairs, New Delhi, to the Con- 
sulate General of the second defendant, New Delhi. It states that following 
the establishment of the Consulate General of the second defendant in India at 
New Delhi all the appropriate authorities in India were being informed about 
the change in the status of the Regional Trade Representation of the second de- 
fendant at Bombay, Calcutta and Madras to that of Consulates of the second 
defendant and about the appointment of Mr. Herbert Fischer as their Consul 
General at New Delhi. It further states that the Government of India presumed 
that necessary facilitics would be accorded for the establishment of an equal 
number of Indian Consulates in the German Democratic Republic on a recipro- 
= 2 as and when the Government of India decided to establish such Con- 
sulates. 


As stated earlier, Vimadalal J. by his said order under appeal dismissed the 
Notice of Motion. 

It is necessary to bear in mind the exact applications made by the Notice of 
Motion and the contents of the order made thereon. Before the Notice of Motion 
was taken out, an application had been made by the earlier Chamber Summons 
for the trial of the same four issues again repeated in the Notice of Motion as pre- 
liminary issues. The four issues divide themselves into two groups, issues Nos. 1 
and 2 relating to the claim for immunity under International Law and issues 
Nos. 8 and 4 relating to the contention for dismissal of the suit in view of the pro- 
visions of section 86 of the Code of Civil Procedure. That Chamber Summons 
had been dismissed, as also the second defendant’s appeal in respect of the same. 
In view of those facts the same relief was again asked for by the Notice of Motion, 
but as prayer (b) thereof and in the alternative to prayer (a). It is clear that 
prayer (a) was made to predominate over prayer b). By prayer (a) the 2nd 
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defendant invited the Court to dismiss the plaintiffs’ suit. Prayer (a) was a new 
prayer and distinct from prayer (b). The object sought to be achieved by each 
of these two prayers (a) and (b) was similar, but there was a little distinction 
which should not go unnoticed. Prayer (b) only sought that the four issues be 
tried as preliminary issues and made an application for fixation of the date of 
such trial of preliminary issues, If either of the two groups of issues were tried 
as preliminary issues and either of them succeeded, the second defendant would 
achieve its object of having the entire suit dismissed as against itself. But that 
would happen only if and when the four issues were ordered to be tried as preli- 
minary issues and were actually tried as such. But such a result depended on 
the issues being tried as preliminary issues. Prayer (a) went a step further and 
invited the Court to dismiss the suit as against the second defendant at the 
stage of the Notice of Motion itself, in limine, without raising any preliminary 
issues. This distinction between the two prayers will have to be borne in mind 
when considering the arguments advanced before us in this appeal. 


Mr. Nariman, the learned Counsel for the respondents, raised a preliminary 
objection, the same being that no appeal lies because of two grounds: The first 
ground is that on a construction of the Order under appeal, the Order does not 
dispose of prayer (a) and that prayer (a) is yet to be decided. The second ground 
is that the Order under appeal is not a “judgment” within the meaning of Clause 
15 of the Letters Patent and that it is therefore not appealable. In order to app- 
reciate these two contentions it is necessary to know the exact phraseology of the 
Order under appeal. It is as follows :— 


“Notice of Motion dismissed with costs on two grounds :— 

(i) Itis barred by the principles of res judicata in view of the order passed by Kantawala J. 
on 16-8-1970 (A.I.R. 1960 S.C. 941 and A.I.R. 1964 S.C. 993). In my opinion, there sre no 
new facts which would make the principles of res judicata inapplicable. 

(if) Even if the subsequent correspondence now relied upon is taken to be in the nature of 
‘new facts’ the same do not disclose any clear recognition of the 2nd defendant within the terms 
of section 87A (1) (a) of the C.P.C., and the question still remains a question of fact, in regard to 
which, it is well settled, no preliminary issue can be framed or tried.” 

The operative part of the Order makes it clear that what is dismissed is the entire 
Notice of Motion, which would include both prayers (a) and (b). It is true, as 
pointed out by Mr. Nariman, that if the said four issues were to be tried either 
as issues in the suit itself or even as preliminary issues, a regular hearing would 
have to take place and it would have been open to the parties to lead such evidence 
as they wanted to. But so far as the first two of the said four issues are con- 
cerned, both prayers, prayer (b) as well as prayer (a), concern the same. Prayer 
(b) was ae for a direction that the first two issues be tried as preliminary 
issues and for fixing a date of hearing for that purpose. But, as seen earlier, 
prayer (a) is,in a sense, totally different. Prayer (a) does not seek the decision 
of the first two issues as preliminary issues, but invites the Court in limine to dismiss 
the suit at the stage of the hearing cf the Notice of Motion itself without the 
raising of sny issues or trying any of them as a preliminary issue. Now the first 
ground stated by the learned Judge in support of his order is that the Notice of 
Motion was barred by the principles of res fees in view of the orders made on 
the Chamber Summons and in the appeal against that Order. An analysis of 
these two orders on the Chamber Summons shows that the second defendant’s 
application for trial of the four issues as preliminary issues was rejected. Prayer 
(b) sought to re-agitate for the same relief and it was held to be barred by ree. 
judicata. Prayer (a), however, was different. The earlier decision on the 
Chamber Summons wes a refusal to try these issues as preliminary issues. It 
did not dea] with the point as to whether the suit should be dismissed in limine. 
As a matter of fact no such application had been made. That being the position, 
it would be erroneous to say that prayer (a) was barred by the principles of res 
judicata. Prayer (a) had therefore to be disposed of on its own merits. The 
result, however, of the dismiesal of prayer (a) of the Notice of Motion now is that 
that application has been heard on the Notice of Motion and disposed of. Even 
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if the hearing of the suit proceeds, the said issues Nos. 1 and 2 will be deemed to 
have been disposed of on the Notice of Motion itself and will not be allowed to 
be re-agitated at the hearing. The effect of the order dismissing prayer (a) is 
therefore, that so far as the suit is concerned, the claim of the second defendant 
to immunity as a foreign Sovereign State has been finally disposed of and the 
only way the second defendant can agitate the same is by way of an appeal and 
certainly not in the suit itself. 

Mr. Nariman also contended that the Order under appeal is an interlocutory 
order. In our opinion, there is no ‘substance in this contention. An interlocu- 
tory order is an order by way of an aid to the proper adjudication of the claims 
and disputes arising in the suit itself, for example, orders by way of receiver, 
injuoction, issuing of a commission for examination of witnesses, discovery, 
inspection, etc. Such orders do not finally dispose of any dispute or claim in the 
suit itself. This entire contention of Mr. Nariman appears to originate in the 
fact that the order has been made on a Notice of Motion. In our opinicn, the 
mere fact that an order has been made on a Notice of Motion cannot by itself lead 
to the conclusion that the order is an interlocutory order. It is the relief asked 
for and the order made thereon which determines whether a particular order is 
or is not an interlocutory order. The normal procedure in this High Court for 
asking for a deerce on admission or for a decree on award is by way of a Notice of 
Motion. If a decree is in fact passed on such a Notice of Motion, it cannot be 
said that the Motion and the order thereon were interlocutory. They clearly 
are final. Therefore, looking to the nature of the relief asked for by prayer (a) 
and the order made thereon, it is clear that the second defendant’s claim to im- 
munity has been finally disposed of so far as the hearing of the suit itself is con- 
cerned. It now remains to be cousidered whether the order under appeal is a 
“judgment” within the meaning of Clause 15 of the Letters Patent and is there- 
fore appealable. 

So far as the order disposing of prayer (b) is concerned, the order is identical 
to that made on the Chamber Summons. In the appeal filed against that order 
it has already been held by a Division Bench that it is not a judgment and is 
therefore not appealable. . That judgment is binding upon us. We must there- 
fore hold that the order dismissing prayer (b) is for the same reasons not appeal- 
able. There is, however, another point of view from which the order dismiss- 
ing paye (b) can be looked at. The learned Judge has dismissed prayer (b) 
on the ground that it is res judicata. Ttat aspect has, however, not been pressed 
into service by either party and we need not therefore consider the same. We, 
therefore, hold that the order dismissing prayer (b) is not a “judgment” and is 
therefore not appealable. The consideration of the preliminary objection that 
the order is not appealable must, therefore, be confined to the extent that it dis- 
misses prayer (a). 

The order under appeal has been passed by a Single Judge of this High Court 
sitting on the Original Side. In order to be appealable, that order must amount 
to a “judgment” within the meaning of Clause 15 of the Letters Patent of this 
High Court. A similar provision appears in the Letters Patent of various High 
‘Courts in India and there is a wide divergence of opinion between different High 
Courts as to the interpretation of that word “judgment”. As far back as in 1872, 
in the case of The Justices of the Peace for Calcutta v. The Oriental Gas Company,} 
the Chief Justice Sir Richard Couch said (p. 452) : 

**...We think that ‘judgment’ in clause 15 means a decision which affects the merits of the 
question between the parties by determining some right or liability. It may be either final, 
or preliminary, or interlocutory, the difference between them being that a final judgment deter- 
mines the whole cause or suit, and a preliminary or interlocutory judgment determines only 
a part of it, leaving other matters to be determined.” 

The interpretation of that word “judgment” again arose before the same High 
Court a couple of years later in Hadjee Ismail Hadjee Hubbeeb v. Hadjee Mahomed 
Hadjee Joosub.2, The order which fell for considerationin that case was an order 


1 (1872) 8 Beng. L. R. 488. 2 (1874) 18 Beng. L. R. 91. 
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refusing to rescind leave granted under Clause 12 of the Letters Patent. The 
order was held to be a “judgment” because it went to the whole subject-matter 
of the suit and decided whether the suit was to go on or not. Tt ese two judg- 
ments and the interpretation put on the word “judgment” by the Calcutta High 
Court has consistently been followed in this High Court upto now. Some other 
High Courts have, however, put a different interpretation on the word “judgment”, 
but in view of the Calcutta High Court and this High Court having taken the 
view which they have taken for such a long time, it is not necessary to refer to 
the judgments of other High Courts taking any other view. 

In Jivanlal v. Pirojshaw,? a Division Bench of this High Court held that the deci- 
sion of a Judge under section 10 of the Code of Civil Procedure is a ‘‘judgment”’ 
within Clause 15 as it was not a mere order relating to the procedure in tre suit 
and as it affected the question whether the Court had jurisdiction to entertain 
a suit which involved a determination of a right of a party who might be adversely 
affected if the Court detcrmined that it had jurisdiction and that it was therefore 
appealable as a “judgment” under Clause 15. Apart from saying that it was not 
a procedural order, the test adopted was that the question involved was whetber the 
Court had jurisdiction to entertain the suit and, secondly, that it would involve the 
determination of the party’s mght adversely affected by .it. If the order for 
stay was granted, the party’s right to litigate that suit-in the Court in which 
it was filed would get stayed as provided for under section 10 of the Code 
of Civil Procedure. It thercfore affected the party’s right to proceed or not to 
proceed with the suit before the forum in which it was filed. 

The same point arose for consideration before a Division Bench of this High 
Court in Jat Hind Iron Mart v. Tulsiram*. It was held that an order refusing 
stay under section 10 of the Code of Civil Procedure is a “judgment” and therefore 
appealable under Clause 15 on the same ground, viz., that the order was not 
merely procedural, but was an order dealing with the jurisdiction of the Court. 

Later on the identical point arose before the Calcutta High Court and a 
Division Bench of that High Court in Shorab Modi v. Mansata Film Distributors’ 
held thet an order refusing stay of a suit under section 10 of the Code of Civil 
Procedure was appealable as a “judgment” under Clause 15 because it affected 
the question of jurisdiction of the Court to entertain or proceed with a suit or 
procesding and the decision on that question affected the merits of the contro- 
versy between the parties because an order refusing to stay involved assumption 
of jurisdiction and in so far as it negatived the defendant’s contention that the 
suit cannot be proceedec with and upheld the plainotiff’s claim that the suit must 
proceed, it affected the merits of a part of the controversy between the parties, 
the particular controversy being a controversy in the suit as to where the subject- 
mater should be tried. 

In Asrumati Debi v. Rupendra Deb®, an occasion arose for the Supreme Court 
to interpret the word “judgment” as occurring in Clause 15 of the Letters Patent 
of the Calcutta High Court. The order which fell for consideration before the 
Supreme Court was an order for transfer of a suit under Clause 18 of the Letters 
Patent. It was held that such an order for transfer neither affected the merits 
of the controversy between the parties to the suit itself, nor did it terminate or 
dispose of the suit on any ground and that it was therefore not a “judgment” 
and not appealable. The divergent views of the different High Courts as to the 
interpretation of the word “judgment” were pointed out in that case before the 
Supreme Court, but after referring to some of them the Supreme Court has rested 
content by deciding the particular case which arose before it without laying down 
any general interpretation which directly or impliedly resolves such divergence 
of opinion between different High Courts. In our opinion, therefore, the earlier 
judgments of this High Court on the point continue to apply with full effect with- 
out in any way being doubted or shaken by this particular judgment of the 
Supreme Court. 

3 (1032) 35 Bom. L.R. 15, s.c. [1933] 5 [1957] AT. Sar ToT 
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Mr. Nariman, however, relied upon a judgment of a Division Bench of this High 
Court in Goverdhanlalji v. Chandraprabhavati.’ In the judgment delivered by 
him on behalf of the Bench Macleod C. J. has,after considering certain judgments 
cited before him, observed (p.1499):— 


“After considering very carefully what was set forward asa definition of ‘judgment’ in that 
case, I prefer myself to consider each decision as it comes before me, and to form my own 
opinion whether it is a judgment or not for the purpose of deciding whether an appeal lies.” 


This remark occurring in this very judgment, as also a perusal of the judgment 
generally, show that the decision in that case was confined to the facts of that 
Case and cannot be of any assistance by way of yielding a principle for determi- 
‘nation of the meaning of “judgment” as it occurs in Clause 15. 

The ratio of the three above decisions holding that en order refusing to stay a 
suit under section 10 is a “judgment” is that the decision refusing to stay affected 
the merits of a part of the controversy between the parties and finally decided 
the question as to jurisdiction of the Court. The point to notice is that the order 
refusing stay did not concern any controversy as to procedure in the suit and 
what is more, it did not dispose of any dispute raised by the defendant as to the 
facts constituting the plaintiff’s cause of action or any claim made by the plain- 
tiff in the suit. The défendant’s application for stay totally bypassed any con- 
tention as to the cause of action and the claim of the plaintiff in the suit. These 
three decisions are instances where what was in controversy between the parties 
and what was decided by the order under appeal in each of them, did not concern 
the plaintiff’s cause of action or claim in the suit, but concerned a totally inde- 

endent contention urged by the defendant as to whether the suit should at all 
be allowed to be proceeded with. We have, therefore, not referred to the deci- 
sions of the Calcutta High Court or of this Court which heve determined the 
meaning of “judgment” from other viewpoints, for example, as to whether the 
decision partly or wholly decided the case or finally decided only a part of the 
plaintiff’s claim in suit because what was considered was the plaintiff’s claim 


and whether it was wholly or partly decided or whether it was finally decided 
or not. j 


A. decision can, in certain circumstances, be a “judgment” and therefore ap- 
pealable even -if it affects an independent contention raised by the defendant, 
a contention which does not at all concern or raise a dispute about any part of 
the plaintiff’s cause of action or claim in the suit. As a matter of fact, the point 
decided in the said case of Hadjee Ismail Hadjee Hubbeeb v. Hadjee Mahomed 
Hadjee Joosub, was that an order refusing to revoke the leave granted under 
Clause 12 of the Letters Patent wes a “judgment” and the ratio was that 
it was appealable as it affected the jurisdiction of the Court. Similar was 
the position in the case of R., N. Airline Corpn. v. Monorama® It was 
an appeal against an order of a Single Judge of the Calcutta High Court 
refusing the defendant’s application fcr dismisral of the suit made on the 
ground that the Court had no jurisdiction to entertain the suit because of the 
Sovereign immunity claimed by the defendant Corporation as a depsrtment 
of a foreign Sovereign State, and the Appellate Court held that as the judgment 
under appeal had determined a right or liability affecting the merits of the 
controversy between the parties and as the decision affected the whole subject- 
matter of the suit and decided the question whether the suit was to go on or rot, 
it was a “judgment” within the meaning of Clause 15. 


In the case before us the position is identical as that in the case last referred to 
decided by the Calcutta High Court. The point decided by the refusal of prayer 
(a) on the Notice of Motion ts, as noticed earlier, that the second defendant’s claim 
as to immunity and want of jurisdiction against it has been finally disposcd of 
adversely to the second defendant. The second defendant, as a result, will be 
compelled tc enter upon its defence on the merits of the cause of action and claim 
made in the suit. The second defendant’s claim to immunity has been finally 
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192 THE BOMBAY LAW REPORTER. [VOL. LXXIII. 
negatived. It is, therefore, in our opinion, a “judgment” within the meaning 
of Clause 15 of the Letters Patent and is therefore appealable. 

Mr. Amin, the learned Counsel for the second defendant, contended that the 
second defendant is entitled to immunity as a foreign Sovereign State, firstly, 
under the principles of International Law ard, secondly, in view of the provisions 
of section 86 of the Code of Civil Procedure. 

So far as the second claim under section 86 is concerned, it wag sought to be 
tried as preliminary issues, being issues Nos. 3 and 4 of the four issues referred 
to earlier. The Chamber Summons making that application was dismissed and 
so was the appeal filed against the same dismissed, Prayer (b) of the Notice of 
Motion in so far as it concerns the said issues Nos. 8 and 4 is identical. ‘The effect 
of the order of dismissal of the Chamber Summens and the appeal against the order 
thereon is that those two issues will have to be deali with at the hearing of the 
suit. The Notice of Motion merely repeats that prayer ano as no appeal lies 
against the order dismissing that prayer, we hold that it is not competent 
for the second defendant to again agitate it in this appeal against the order passed 
on the Notice of Motion. The result is that what remains to be considered in this 
appeal is the claim for immunity as made by the second defendant in prayer 
(a) of the Notice of Motion. 


In respect of this contention which survives for our determination Mr, Nariman 
advanced two contentions. The first was that it is an issue in the suit itself and 
that it was not competent to the second defendant to raise the point and invite 
its decision on a Notice of Motion. His second contention was that in view of 
the provisions of section 86 of the Code of Civil Procedure, the privilege of claim- 
ing immunity as a foreign Sovereign State, even to the extent that may be available 
under the principles of International Law, is not available in India. 


So far as the first contention of Mr. Nariman is concerned, he argued that even 
the claim for absolute immunity under International Law can be tried only at 
the hearing of the suit as there is no procedure in India permitting it to be tried 
otherwise. He pointed out that in England a specific procedure is provided for 
under Order XXII, rule 8, of the Supreme Court Rules as applicable in 1970, the 
corresponding provision prior thereto being contained in Order XXII, rule 80. 
He pointed out that the procedure so provided is by way of an application to set 
aside the Writ. Now it is true that there is no specific provision iu India corres- 
ponding to the said provision in England either ix the Code of Civil Procedure or 
in the Rules of this Court applicable on its Original Side. Procedure] rules are, 
however, only to secure a fair and orderly determination of claims to substantive 
rights, whether made in a suit or in any other legal proceeding. In the matter 
before us the second defendant claims immunity from being sued in this Court. 
That claim is a claim to a substantive right. From the nature of things it is 
obvious that it is necessary to decide that claim first as, if that claim is upheld, 
it would obviate the necessity of the second defendant being compelled to defend 
the suit on other points and having to undergo all the procedure like discovery, 
inspection, participating at the trial by cross-examination and leading its own 
evidence and possibly an appeal or appeals thereafter against the decision in the 
suit. It is true that the second defendant has in fact filed its written statement 
and the claim for immunity has been made in it at the forefront. The pomt 
about waiver of the immunity has not been advanced. Now, the fact that the 
second defendant has filed its written statement does not, by itself, so far ag this 
point is concerned, make any difference. A foreign Sovereign State which claims 
such immunity need not file any written statement at all till the claim for immunity, 
if raised, has been adjudicated upon and rejected. Although there is no speci- 
fic procedure provided in the Code of Civil Procedure or in the Original Side Rules 
of this Court basically it is necessary that a claim to immunity should be decided 
at the earliest opportunity and that the party who makes such a claim should 
have an opportanity to ‘“‘move” the Court, i. e., apply to the Court, for such an 
eatly decision. Now a Notice of Motion means, as the very pbrase indicates, 
that a person gives notice to all the concerned parties that the applicant, who 
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usually is, though not necessarily so, a party to the suit intends to make a ‘“‘mo- 
tion”, i. e., “move”, the Court for the reliefs mentioned in the netice which is 
given. Some applications are permitted under the Original Side Rules to be 
made if they are of the nature specified in Rule 89 by way of a Chamber Summons. 
Applications not falling within the items specified in Rule 89 must, if the suit or 
legal proceeding in which they are to be made is not on a daily board, be made 
in open Court and the only procedure followed in thie High Court for making 
such an application is by way of a Notice of Motion. There are provisions in the 
Original Side Rules which mention specifically some cf such applications as having 
to be made by way of Notice of Motion as, for example, receiver, injunction, 
decree on sward, etc. Such provisions requiring the procedure of a Notice of 
Motion are, however, not exhaustive. By long practice many other applications 
like, for example, those for recording a compromise, for a decree on admission, 
for setting aside a decree, for committal for contempt of Court and a host of others 
are made by way of Notices of Motion. Justice requires that the second defendant 
should be allowed to apply for an early determination of ite claim for immunity 
in order to avoid the necessity of defending the claims made in the suit as men- 
tioned earlier. Jn our opinion, therefore, the only procedure by which the second 
defendant could make and get aa opportunity to establish its claim to immunity 
so far as the Original Side of this High Court is concerned, would be by way of 
a Notice of Motion. We, therefore, hold that the procedure by way of a Notice 
of Motion adopted in thie case by the second defendant was the correct procedure. 
But it may bestated that even if we had reached a contrary conclusion, we would 
have yet held the procedure to be correct in the exercise of our inherent powers 
under section 151 of the Code of Civil Procedure. The judgment in B. Mohanlal 
& Co. v. A. Yolibat,® is an authority for the proposition that where the rules of 
procedure do not provide for any specific procedure to be followed, the procedure 
by way of a Notice of Motion can be held to be the correct procedure by the Court 
under its inherent powers under section 151 of the Code of Civil Procedure. A 
similar view war also taken by a Full Bench of the Calcutta High Court in R. N. 
Airline Corpn. v. Monorama, where it was held that although there is no provision 
in the Code for the foreign Government entering a conditional appearanve to the 
ruit as is provided for in the Supreme Court Rules in England, nor is there provi- 
sion in the Code of Civil Procedure for giving Notice of Motion for an crder that 
the Writ should be set aside on the ground that it had impleaded a foreign Sove- 
reign State, the procedure by way of a Notice of Motion is the correct procedure 
ad that a foreign Ruler or a foreign State directly cr indirectly impleaded in the 
proceedings filed in a Court in India would not be left without any remedy by the 
absence of any specific procedure in the Code of Civil Procedure. It was further 
held that since laws are general rules, they cannot regulate al] cases that may 
possibly happen and any particular point not specifically dealt with must be 
governed by general principles. 


Mr, Nariman’s second contention was that the doctrine of immunity of a foreign 
Sovereign State as available under International Law is not available in India in 
view of the provisions of sections 86 and 87A of the Code of Civil Procedure. Be- 
fore dealing with this point, we will first consider what is the position in Interna- 
tional Law. 


The doctrine of immunity of a foreign Sovereign State from being sued in the 
Municipal Courts of England was recognised in Aksionairnoye Obschesivo A. M. 
Luther v. James Sagor & Co.. That case further lays down certain principles 
which are of help to us in deciding this case. The first is that the Courts in England 
will not inquire into the validity of the acts of a foreign government which has 
been recognised by the Government of England. The second principle is that 
in that respect whether the foreign government has been recognised as a Govern- 
ment de jure or de facto would make no difference. The third point to be noted 
from this judgment is that evidence about the status of being a foreign Sovereign 
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State was allowed to be led not only during the hearing of the appeal, bút even 
“since writing...the judgment”. 

The doctrine of immunity in International Law was again recognised in England 
in the judgment of the House of Lords in Duff Development Co. v. Kelantan Govern- 
ment, Moreover, it was held in that case that it was the settled practice of the 
Courts in England to take judicial notice of the status of any foreign Government 
and for that purpose, in any case of uncertainty, to seek information from a Sec- 
retary of State; and the information so received was conclusive. In his Speech 
Viscount Cave observed (p. 808) : 


“...No doubt the engagements entered into by a State may be of such a character as to 
limit and qualify, or even to destroy, the attributes of sovereignty and independence :...; and 
the precise point at which sovereignty disappears and dependence begins may sometimes be 
dificult to determine. But where such a question arises it is desirable that it should be deter- 
mined, not by the Courts, which must decide on legal principles only, but by the Government of 
the country, which is entitled to have regard to all the circumstances of the case. Indeed, the 
recognition or non-recognilion by the British Government of a State as a sovereign State has 
itself a close bearing on the question whether it is to be regarded as sovereign in our Courts. In 
the present case the reply of the Secretary of State shows clearly that notwithstanding the 
chgagements entered iito by the Sultan of Kelantan with the British Government that Govern- 
ment continues to recognize the Sultan as a sovereign and independent ruler, and that His 
Majesty does nol exercise or claim any rights of sovereignty or jurisdiction over that country. 
If after this definite statement a different view were taken by a British Court, an undesirable 
conflict might arise; and, in my opinion, it is the duty of the Court to accept the statement of 
the Secretary of State thus clearly and positively made as conclusive upon the pojnt.” 


Later, in his Speech Viscount Finlay observed (p. 818) : 


“It is settied law that it is for the Court to take judicial cognizance of the status of any 
foreign Government. If there can be any doubt on the matter the practice is for the Court to 
receive information from the appropriate department of His Majesty’s Government, and the 
information so received is conclusive. ... Such information is not in the nature of evidence; 
il is a statement by the Sovereign of this country through onc of his Ministers upon a matter 
which is peculiarly within his cognizance.” 

The principle of immunity of a foreign Sovereign State in International Law 
was again re-affirmed by the House of Lords in The Arantzazu Mendt1*, A perusal 
of the Speeches in that case shows that the procedure followed for ascertaining 
whether the foreign State was a Sovercign State was by the Court directing a letter 
to be written to the Foreign office asking whether the particular government of 
the foreign State was recognised by the English Government as a Sovereign State 
and placing reliance on the information received by way of a reply to that letter. — 

The same doctrive was again recognised in England in the judgment of the House 
of Lords in Carl Zeiss Stiftung v. Rayner & Keeler Lid. (No. 2)*3. It so transpired 
that in that case no point was originally taken as to whether the English Government 
lad recognised de jure or de facto the German Democratic Republic or its Govern- 
ment or as to tke application in the English Courts of the East German legislation 
or decrees. In the appeal to the Court of Appeal, however, a request was made 
that a Jetter be written to the Foreign Secretary requesting him to certify whether, 
inter alia, the English Government had granted recognition de jure or de facto to 
the German Democratic Republic or its Government and if yes, when. A conten- 
tion having been urged before the House of Lords about the evidence having been 
produced for the first time only before the Court of Appeal, the House of Lords 
held that recognition was a matter which the Court of its own motion was bound 
to consider and that therefore the information so received could be relied upon. 
The point for determination, shortly stated, was whether the Court was bound 
to have regard to the basis on which the German Democratic Republic purported 
to act and tliat as the Englisb Government had never granted recognition de jure 
or de facto to that Republic or its Government, the English Court must refuse to 
recognise as effective all legislation emanating from it, and all acts done under 


11 [1924] A. C. 707, 18 [1967] A, C. 853. 
12 [1030] A. C. 250. 


_ 1970.] G. D. R. V. DYNAMIC INDUSTRIAL ETC. (0.¢.3.)—Mody J. 195 


such legislation. Now what had happened in that case was that the information 

eceived by the court mentioned a part of the history since after the Second World 
War and what had happened as regards the coming into existence of the German 
Demccratic Republic. The House of Lords, after analysing all the contents of the 
certificate, observed that the U.S.S.R. may have Hed eres to confer independence 
or sovereignty on the German Democratic Republic, but that the certificate clearly 
required the Court to hold that whatever the U.S.S.R. may have purported to do, 
they did not in fact set up the German Democtatie Republic as a Sovereign or 
independent State and that as the U.S.S.R. retained their right to govern its ter- 
ritory, they could not possibly have done so and the certificate required the Court 
to hold that they did retain that right. The House of Lords further held that if 
they were bound to hold that the German Democratic Republic was not in fact 
set up as a Sovereign independent State, the only other possibility was that it was 
set up as a dependent or subordinate organization through which the U.S.S.R. 
was entitled to exercise governing authority indirectly. 


It should not go unnoticed that the decision of the House of Lords just referred 
to dealt with the German Democratic Republic, which appears in this suit also as 
the second defendant. Now this decision of the House of Lords does not in any 
way militate against the doctrine of immunity of the foreign Sovereign State. 
It also re-affirmsthat Courts should obtain the necessary information about recog- 
nition of a foreign Sovereign State whether de facto or de jure from the Government 
of England. In that case it was held that the German Democratic Republic was 
not recognised by the British Government as an independent, i.e., Sovereign, 
State. Now it must be borne in mind that that conclusion was reached because 
of the contents of the certificate given by the British Government. The Court 
analysed the contents of that certificate and on the statements contained therein 
reached the conclusion which it did as mentioned by us earlier. As the conclusion 
reached in that case is in respect of the same foreign Government with which we 
are concerned, viz., the second defendant, two points have to be borne in mind. 
The first point is that the Court has to reach a decision on the relevant information 
made available to the Court from the Government of the country of that court. 
We cannot reach the same conclusion es was reached by the House of Lords merely 
on the basis of the information supplied in that case to the English Court by the 
British Government. What we will have to rely upon is the information supplied 
to this Court by the Government of our country. The second point te be borne 
in mind is that it is the principles of International Law under which the second 
defendant has made a claim ts immunity. It is a well-known fact thet the same 
foreign Government may be recognised by a second Government and may not be 
recognised by a third Government. Therefore, the point which we have to con- 
sider is not whether the British Government recoguised the second defendant as 
a Sovereign State, but whether tre Government of our country has recognised 
the second defendant as a foreign Sovereign State. 


The principles of International Law relating to immunity accepted by Eng- 
land as seen above have also been recognised in the United States of America. 
See American Jurisprudence, Vol. 14, page 885, Article 191. 

We will now turn to some of the decisions in our country on this point. 

In N. Masthan Sahib v. Chief Commr., Pondicherry**, the Supreme Court con- 
sidered some of the above referred to English decisions, and particularly that 
reported in Duff Development Co. v. Kelantan Government and The Arantzazu Mendi, 
and stated that the proposition laid down in the English decisions that a conflict 
is aot to be envisaged between tre executive Government and the judiciary ap- 
peared to the Supreme Court to rest on souna reasoning and except possibly in 
extreme cases the statement of the Government must be held binding on the court 
and should be given effect to by it. on St 
_ At this stage it is convenient to see what well-known authorities on Interna- 
tional Law have to say as regards the doctrine of immunity. , A passage in Cheshire 
on International Law, 7th Edition, 1965, appearing at page 91, reads as under : 


14 [1962] A. I. R. S. C. 707. 
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“In accordance with the maxim par in parem non habei imperium, the English Courts are 
fully committed to the view that they will not exercise jurisdiction over the person or the pro- 
perty of a foreign sovereign State unless it is willing to submit to process.” 


It is stated in paragraph 115a in Oppenheim’s book on International Law, 8th 
Edition, 1955, at page 264, as under : 


“The third consequence of State equality is that—-according to the rule par in parem non 
habet imperium— no State can claim jurisdiction over another. Therefore, although States 
ean sue in foreign courts, they cannot as a rule be sued there, unless they voluntarily submit to 
the jurisdiction of the court concerned. This rule applies not only to actions brought directly 
against foreign States, but also to indirect actions, as when, for instance, a suit in rem is brought 
against a vesscl in the possession of a foreign State. Although, in giving effect to this rule, 
courts occasionally refer to the ‘comity of nations’ as the basis of their decision, the principle 
of immunity of sovereign States from the jurisdiction of the courts of other States has in fact 
been treated by courts of most countries as a rule of International law.” 


Dicey on “The Conflict of Laws”, 8th Edition, 1967, (at page 126), states : 


“Sovereign immunity is not limited to actions arising out of the foreign sovereign’s official 
acts but extends also to his commercial activities and even to personal contracts like contracts 
to marry. No distinction is drawn between acta imperii and acta gestionis. Such a distinc- 
tion, though it is clearly very difficult to draw, is discernible in the practice of many other- 
States, and it may well be that English courts have extended the doctrine of sovereign immunity 
considerably further than international practice strictly requires, The results have proved 
unfortunate and have led to the widespread dissatisfaction.” 


It may be stated that in recent years many States embark on industrial business 
and commercial activities which are not confined only to their own territories but 
extend beyond their territories. Modern writers on International Law have ex- 
pressed their own opinions as to whether the doctrine of immunity available to a 
foreign Sovereign State should be made available in respect of such transactions 
which are purely of a commercial nature. The point about making exception in 
the case of commercial! activities, is, to say the least, in a very fluid state and it ts 
very likely that it will take considerable time to boil down to a well recognised 
principle of International Law. Mr. Nariman did invite our attention to some 
other passages, but, in our opinion, it is not necessery to refer to them. We have 
already referred to decided cases and some well-known authorities on International 
Law and it is quite clear that the doctrine of immunity has yet not been curtailed 
in England so as to exclude the doctrine of immunity from applying to commercial 
transactions. So far as English Courts are concerned, it is a settled doctrine till 
it is hereafter revised. It has also been recognised in India. See, for example, 
R. N. Airline Corpn. v. Monorama. In International Law a foreign Sovereign 
State has absolute immunity. To carve out an exception is a matter having wide 
ramifications. Basically the matter concerns relations between India and foreign 
States. In a matter of that importance we are of the opinion that no occasion 
should a:ise for different High Courts to take differing views. It would result in 
chaos. Ifthe doctrine which is well established for over a large number of years 
requires, in view of changed circumstances, to be at all modified, it is highly desir- 
able that the Supreme Court as the highest Court of the land should, in a proper 
case, lay down the principles. We, for ourselves, prefer to follow the well-estab- 
lished doctrine. 


At this stage it should be noticed that the said certificate dated 1st August 1970 
given by the Law Officer in the Ministry of External Affairs, Government of India, 
New Delhi, uses the phraseology “the Government of India has de facto relations 
with the German Democratic Republic”. The word used here is “relations” 
and there is no mention of any “recognition”. In the later letter dated 15th 
September 1970 written by the Under Secretary in the Ministry of External Affairs, 
Government of India, New Delhi, the phraseology is “the Government of India 
had and continue to have de facto relations with the German Democratio Repub- 
lic’. Even here the word used is “relations” and not “‘recognition’’, In view 
of the English decisions approved by the Supreme Court in the above judgment 
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it is the Court which has to ascertain whether the Government of the country 
recognises a foreign Government as a Sovereign State and that for that purpose 
necessary evidence can be allowed to be adduced even at the stage of an appeal. 
In view of these principles Mr. Amin tendered before us a letter dated 28th Sep- 
tember 1970 written by the Under Secretary in the Ministry of External Affairs, 
Government of India, New Delhi, addressed to the Attorneys of the second de- 
fendant in reply to a further inquiry made by their letter dated 15th September 
1970 and as Mr. Nariman stated that he did not object to this letter being made 
a part of the record in view of the authorities already referred to by us, we took 
it on the record and marked it as Ex. A in this appeal. 

We will now consider the effect of the evidence available to us on the record to 
ascertain whether the Government of India has recognised the second defendant 
as a Sovereign State, as it is not for the Court to pronounce any opinion on the point 
except on the information made available to the Court by the Government of 
India. Firstly, reliance has been placed on the said Statements made by three 
Prime Ministers of India, and India has had only three Prime Ministers since India 
attained independence. We refer only to the material words. Pandit Jawaharlal 
Nehru in his said Statement dated 17th August 1961 has stated: “De facto we 
recognise it”. In his second Statement dated 2nd September 1961 he stated: 
“Tt seems to me obvious that certaia facts of life should be recognised. There 
are two independent entities: TheGovernment ofthe Federa] Republicof Germany 
and the Government of the German Democratic Republic”. This Statement 
clearly refers to the Government of the German Democratic Republic, i.e., the 
2nd defendant, as an independent entity. Having been referred to as the Govern- 
ment, the reference must be construed to mean when the adjective “independent” 
is used that the second defendant was characterised as an independent, i.e., Sove- 
reign, Government. In the said extract from the Indo-Soviet Joint Communique 
dated 20th May 1965 it is stated, inter alia that at present the fact of the existence 
of the two German States cannot be ignored. The reference to one of the two 
German States referred to was obviously the second defendant. Lal Bahadur 
Shastri and Mrs. Indira Gandhi have subsequently re-affirmed the position as 
mentioned earlier. Next there is the evidence of several Trade Agreements 
between the two Governments, the Government of India and the Government 
of the German Democratic Republic. Those Agreements are Government to 
Government Agreements and they are entered on the basis that both the Govern- 
ments which were parties to those Agreements were contracting as Sovereign 
States. Moreover, as seen earlier, there has been an exchange of Trade Repre- 
sentatives between the two countries. Later on the second defendant has estab- 
lished Consulate General in New Delhi and three Consulates in Bombay, Calcutta 
and Madras. It has already been stated earlier that the Government of India 
expects to correspondingly establish a Consulate General and Consulates within 
the territory of the second defendant. These are authoritative statements and 
acts of the Government of India. But, as seen earlier, these are not the only 
factors on the basis of which alone this court is required to reach a conclusion 
ae the Government of India recognises the second defendant as a Sovereign 

tate. 


By the said letter dated 1st August 1970 from the Law Officer, Ministry of 
External Affairs, New Delhi, it has been certified that the Government of India 
has de facto relations with the second defendant. Thereafter by the said letter 
dated 15th September 1970, which is over tke signature of the Under Secretary 
‘to the Ministry of External Affairs, it has been certified that the Government of 
India had and continues to have de facto relations with the second defendant. 
By the said letter dated 28th September 1970, Ex. A before us, a correction has 
been made in the said certificate dated 15th September 1970. The letter, read 
with this correction, amounts to a certificate that the Government of India de fac- 
to recognises the second defendant. The last two letters go further and state 
that the second defendant should enjoy immunity from jurisdicition of the local 
courts in suits and other proceedings similar to those enjoyed by any other Go- 
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vernment unless that Government has expressly waived its immunity. This 
last statement is really a consequence which should normally follow from the recog- 
nition of the second defendant by the Government of India and it is a conclu- 
sion which normally it is for the court to reach. The only utility of this last por- 
tion, however, is that it confirms that what the Government of India intended to 
convey by their certificate was that the Government of India has accorded de 
facto recognition to the second defendant as a foreign Sovereign State. 


Mr. Nariman, however, contended that in order that the second defendant may 
be held to be entitled to immunity, the recognition must be de jure and not me- 
rely de facto. The English authorities to which we have already referred do not 
make any such distinction. This is further supported by the following passage 
which occurs in Greig’s International Law, 1970 Edition, at page 101: 


“The statement that a particular entity has been recognised de jure or de facto is a con- 
venient shorthand form of saying it has been recognised as a de jure or de facto government. In 
other words, its status as a Government, and not the recognition, thet is de jure or de facto.” 


It is unnecessary to multiply further authorities to show that the recognition, de 
jure or de facto, has the same value for the prupose of deciding whether a parti- 
cular foreign State is a Sovereign State and is entitled to immunity under Inter- 
national Law or not. 

We, therefore, hold that the second defendant is a foreign Sovercign State and is 
entitled to immunity as claimed by it under the principles of International Law. 

Mr. Nariman then contended that in India this principle of International Law 
can have no application because of the provisions contained in section 86 of the 
Code of Civil Procedure. He contended that the Code being a codifying enact- 
ment and inasmuch as the principle of International Law has been recognised 
under seclions 86 and 87A to the extent mentioned in those sections, only the 
relevant provisions of the Code can be looked at and the said principles of Inter- 
national Law can have no application whatever in India. This argument was 
advanced before the Supreme Court in the case of Ali Akbar v. United Arab 
Republic's, In that case immunity was claimed both under the principles of 
International Law and under the said section 86. In thet case, inthe earlier part 
of his judgment Chief Justice Gajendragadkar has stated that it being the view 
of the court that section 86 created a bar in that case, the court did not propose 
to consider whether the absolute immunity under International Law was avail- 
able in that case. Dealing with the argument which is the same argument as the 
one advanced by Mr. Nariman as just stated, the Supreme Court observed 
(p. 286) : 

“It is true ihat this provision exempts the property of any such Ruler from execution of 
any decree that may be passed against a Ruler, and apparently, the High Court thought that 
this tends to show that the Ruler of a forcign State within the contemplation of S. 86 (1) must 
be the Ruler himself and not the State. In our opinion, this view is not well-founded. The 
provision that a decree passed against the Ruler of a foreign State shall not be exccuted against 
the property of such Ruler, rather tends to show that what is exempted is the separate property 
of the Ruler himself and not the property of the Ruler as head of the State. A distinction is 
made between the property belonging to the State of which the Ruler is recognised to be the head, 
and the property belonging to the Ruler individually. We are, therefore, satisfied that S. 86(1) 
applies to cases where suits are brought against Rulers of foreign States and that foreign States 
fall within its scope whatever be their form of Government. We have already indicated that 
whenever a suit is intended to be brought by or against the Ruler of a foreign State, it has to be 
in the name of the State, and that Is how the present suit has, in fact, been filed. 

The effect of the provisions of Section 86(1) appears to be that it makes a statutory pro- 
vision covering a field which would otherwise be covered by the doctrine of immunity under 
International Law. It is not disputed that every sovereign State is competent to make its own 
Jaws in relation to the rights and liabilities of foreign States to be sued within its own municipal 
courts, Just as an independent sovereign State may statutorily provide for its own rights 
and liabilities to sue and be sued, so can it provide for the rights and liabilities of foreign States 
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to sue and be sued in its municipal courls. That being so, il would be legitimate to hold that the 
effect of S. 86 (1) is to modify to a certain extent the doctrine of immunity recognised by Inter- 
national Law. This section provides that foreign States can be sued within the municipal Courts 
of India with the consent of the Central Government and when such consent is granted as re- 
quired by S. 86 (1), it would not be open to a foreign State to rely on the doctrine of immunily 
under International Law, because the municipal Courts in India would be bound by the statu- 
cory provisions, such as those contained in the Code of Civil Procedure. In substance, S. 86(1) 
is not merely procedural; it is in a sense a counter-part of S.84. Whereas S. 84 confers a right 
on a foreign State to sue, S. 86 (1) in substance imposes a liability on foreign States to be sued, 
though this liability is ciroumscribed and safeguarded by the limitations prescribed by it. That 
is the effect of S. 86 (1). 

In Chandulal v. Awad Bin Umar Sultan", at pp. 871-372, Strachey J. had occasion to con- 
sider this aspect of the matter in relation to the provisions of S. 488 of the Code of 1882. What 
S. 483 does, said the learned Judge, ‘is to create a personal privilege for sovercign princes and 
ruling chicfs and their ambassadors and envoys. It is a modifizd form of the absolute privi- 
lege enjoyed by independent sovereigns and their ambassadors in the Courts in England, in 
accordance with the principles of international law. The difference is that while in England the 
privilege is unconditional, dependent orly ov the will of the scvereign or his representative, in 
India it is dependent upon the consent of the Governor General in Council, which can be piven 
only under.specified conditions. This modified or corditional privilege is, however, based upon 
essentially the same principle as the absolute privilege, the digrity and independence of the 
ruler, which would be endangered by allowing any person to sue him at pleasure, and the poli- 
tical inconveniences and complications which would be the result.’ We are inclined to think 
that this view correctly represents the result of the provisions of S. 438 as much as of those con- 
tained in S. 86(1).” 

What has to be noted is that the Supreme Court has held that the effect of sec- 
tion 86 (1) is ‘‘ to modify to a certain extent ” the doctrine of immunity recogni- 
sed by International Law and has further observed that it is a modified form of 
the absolute privilege enjoyed by independent sovereigns and their ambassa- . 
dors in the Courts in England in accordance with the principles of International 
Law. The word used is “modified”. It signifies that the doctrine of immunity 
applies in India but only with the modification es made by section 86. We do 
not read this judgment to mean or imply that section 86 wholly supplants the 
relevant doctrine under International Law. The word “modified” shows that the 
principles of International Law would be applicable in India, but that in its appli- 
cation section 86 creates an exception. In International Law the immunity is 
absolute, subject only to the exception or exceptions recognised in International 
Law, one of such exceptions being when the foreign Sovereign State waives the pri- 
vilege of immunity. Section 86 creates another exception, the exception being 
where the requisite consent is given by the Government of India as provided un- 
der section 86. But the provision of section 86 would to that extent operate as 
another exception and to that extent “modify” theprinciples of International Law. 
But subject to such exception the relevant principle of International Law would 
still be applicable in India. We have earlier referred to the case of R. N. Air- 
line Corpn. v. Monorama. In that case the view taken was that sections 86 
and 87 have no relation to the principles of private International Law based on the 
independence of a foreign sovereign or of a foreign State, but these provisions of 
the Code afford an additional protection or privilege to a foreign sovereign provi- 
ding immunity from being sued in the Municipal Courts of this country without 
previous permission of the Central Government being obtained to the institu- 
tion of such suits. This Calcutta Judgment envisages that principles of Inter- 
national Law about immunity apply in India and that simultaneously, that is, in 
addition, section 86 also confers such immunity but to the extent provided in 
that section. In view of the above Supreme Court judgment, however, in our 
veiw, it must be held that the principles of International Law about immunity 
apply in our country, but that they stand modified by the provisions of section 
86 and the modification, in our opinion, is tocreate an exception in cases where 
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consent of the Government of India is obtained under section 86. To the ex- 
tent that the Calcutta Judgment is inconsistent withthe said Supreme Court 
Judgment it must be deemed to be overruled as no longer good law. 

Mr. Nariman contended that the said three certificates granted by the Govern- 
ment of India in its Ministry of External Affairs are not sufficient to establish 
that the Government of India has in fact recognised the second defendants athe 
de facto Sovereign State. He contended that we should obtain information from 
the Government of India on the following three questions:— 


(1) Whether the Government of India recognises the Government of the second defendant 
as entitled to exercise governing authority in respect of the territories known as East Germany ; 

(2) Whether the Government of India recognises the State, that is, the second defendant, 
and the Government cf U.S.S.R. or any other State or Governmert as de jure entitled to exer- 
cise governing authority in respect of those territories ; 


(3) Whether the Government of India recognises the second defendant as an independent 
foreign State. 


In view of the conclusions which we have already reached on the material already 
on the record it is not necessary for this Court to have these further inquiries 
made of the Government of India. 

It may be stated that Mr. Narimen has not at all argued that the second defen- 
dent has waived the privilege of immunity as a foreign Sovereign State and it 
does not therefore arise for decision. 

In our opinion, therefore, the second defendant is entitled to the immunity avail- 
able to a foreign Sovereign State under the principles of International Law. 
We therefore hold that prayer (a) of the Notice of Motion should have been and 
should be granted as the Government of India has recognised the second defen- 
dant as a de facto Sovereign State. We, therefore, dismiss the suit as prayed for 
in prayer (a) of the Notice of Motion. 

The costs must follow the event and we therefore direct that the plaintiffs to 
oe suit do pay the second defendants costs of this appeal and of the Notice of 

otion, 

The amount of Rs. 500/- deposited a3 security for the costs of the respondents 
in this appeal be refunded to the appellants. 


[ The rest of the judgment is not material to this report ]. 
Sutt dismissed. 


ORIGINAL CIVIL. 


Before Mr. Justice K. K. Desai and Mr. Justice Nain. 
MESSRS. PRAKASH COTTON MILLS PVT. LTD. v. B. N. RANGWANI.* 


Customs Act (62 of 1962), Secs. 105, 110, 124—Sea Customs Act (VIII of 1878), Sees. 172, 178-— 
Ceniral Recises and Salt Act (I of 1944), Secs. 3, 9, 12, 18, 38—Oriminal Procedure Code 
(F of 1898), Sec. 165—Central Hacise Rules, 1944. Rules 9, 201—General Clauses Act 
(X of 1897), Sec. 8—Whether search for goods with view to their seizure under s. 178, Sea Cus- 
toms Act attracts s. 165, Criminal Procedure Code—Order for extension under s. 110 (2), 
Cusioms Act, 1962, whether can be made after sim months of seizure of goods under s. 110(1) 
of Act—Whether order for extension void if opportunity to show cause against ti not 
given—Search and seizure of documents pertaining to offence under Central Eacises and Salt 
Act, legality of. 

The power of seizure under s. 178 of the Sea Customs Act, 1878, is quite independent 
of a search. Therefore if an authority wishing to scize goods under that section enters 
upon premises and looks for the goods, this does not amount to a search under a search 


' warrant or an order for search so as to attract the provisions of s. 165 of the Criminal 
Procedure Code, 1898. 


* Dscided, August 31, 1970. O. C. J. Miscellaneous Petition No, 127 of 1968. 


1970.] PRAKASH COTTON MILLS V. RANGWANI (0.C.J.) 201 


A, J. Builer v. Mohanlal Co., referred to. 

Under s. 110(2) of the Customs Act, 1962, an order for extension can be made at any 
time within or after six months of the date of the seizure of the goods under s. 110(Z) of the 
Act. 

An order for extension made under s. 110 (2) of the Customs Act, 1962, is not void on 
account of absence of opportunity given to the person whose goods are seized under s. 110 
(1) of the Act to show cause against the order of extension. 

Ganeshmul v. Collector, Central Eacise, Bangalore’, followed. 
Charandas v. Asst. Collector of Customs®, referred to. 


An order was issued by the Assistant Collector of Central Excise requiring the Super- 
intendent of Central Excise to enter, search and seize from certain premises documents 
pertaining to the offence of evading payment of Central excise duty under the Central Ex- 
cises and Salt Act, 1944. The order, to which s. 18 of the Act was applicable, did not con- 
tain one of the requirements of s. 165 of the Criminal Procedure Code, 1898, inasmuch as 
there was no expression of opinion that without a search the documents would not be ob- 
tained without undue delay. On the question whether the search made in pursuance of 
the order was rendered illegal and the documents seized therefrom should, therefore, be 
returned to the person aggrieved :— 

Held, that the Excise Authorities were entitled to take the precaution of securing the 
documents without previous notice of their intention to the person affected by the order, and 

that this was an irregularity which was not sufficient to vitiate the action taken in the 
absence of mala fide. 

Held further, that if for any reason the search and seizure were illegal, the consequence 
could not be that the documents seized must be returned. 

State of Rajasthan v. Rehman,‘ Board of Revenue, Madras v. R. S. Jhaver,® I. T. Officer, 
Meerut v. Seth Bros.* and Radha Kishan v. State of U. P.," followed. 

A. A. Beeravcoo v, Collector, C. E. & C., Cochin,® referred to. 

Section 12 of the Central Excises and Salt Act, 1944, authorises the Central Government 
to apply by Notification the provisions of the Customs Acts to duties imposed by s. 8 of 
the Central Excises and Salt Act, 1944, in respect of searches for and seizure of goods and 
documents, 


THE facts are stated in the judgment. 


F. S. Nariman, with P. R. Mridul and P. R. Kedia, for the petitioners. 
K. H. Bhabha, with R. L. Dalal, for the respondents. 


Narn J. Petitioners No. 1 own textile mills and carry on the business inter alsa 
of manufacturing cotton yarn and cotton fabrics. They are a Private Limited 
Company. Petitioner No. 2 is a director and shareholder of the said Company 
and is a citizen of India. In the petition no relief is claimed in favour of peti- 
tioner No. 2. He is in fact a formal party and all references hereinafter to “‘the 
Petitioners” refer only to petitioners No.1. Respondents Nos. 1 to 5 are autho- 
rities under the Central Excises and Salt Act, 1944. They are hereinafter for 
the sake of convenience referred to as the Excise Authorities. Respondents 
No. 6 are the Central Bank of India. Some of the goods which are the subject- 
matter of this petition were at the time of their seizure pledged with respondents 
No. 6. They are also formal parties and no relief is claimed against them. 


The allegations of the Excise Authorities against the petitioners are that the 
petitioners were manufacturing cloth on a large scale and evading payment of 
central excise duty thereon. Cloth manufactured in a unit of four powerlooms 
or less belonging to any owner is exempt from excise duty. According to the 
Excise Authorities the petitioners were running about 1400 unauthorised power- 
looms outside the main premises of their factory at Fergusson Road, Bombay. 


1 (1957) 60 Bom. L. R. 194. & [1968] A.I. R. 8. C. 59, 
9 [1968] A.I. R. Mys. 89. 6 oro] A I. R. 8. C. 292. 
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According to these Authorities, the petitioners had floated about 100 bogus con- 
cerns in order to show that these 1400 powerlooms were engaged in the manufac- 
ture of cloth by purchasing yarn from those bogus concerns, manufacturing cloth 
therefrom and in turn selling the cloth to those bogus concerns. These 100 
bogus concerns are alleged to be the creation of the petitioners and in fact the 
cloth in the said 1400 powerlooms was being manufactured for the petitioners. 
The Excise Authorities allege that the petitioners have by these methods evaded 
excise duty amounting to over Rs. 90 lakhs. 


On March 11, 1968 the Excise Authorities served on the petitioners an order 
of that date, exh. C to the petition. The said order is signed by respondent No.4 
and is addressed to Jalan Dyeing and Bleaching Mills, which is a sister concern of 
the petitioners. He states therein that he had been directed to seize the power- 
loom cloth received by the addressee from the parties named in the said order 
for processing. It was alleged that these were unauthorised parties and the goods 
were liable to be seized obviously meaning thereby that these goods had escaped 
payment of excise duty. Thereafter between March 11, 1968 and March 20, 1968 
the Excise Authorities seized certain goods belonging to the petitioners which 
were then lying at the premises of Jalan Dyeing and Bleaching Mills at Fergusson 
Road, Bombay. 


On or about March 18, 1968 respondent No. 2 accompanied by some members 
of his staff visited the business premises of the petitioners at Fergusson Road and 
seized several books of account, documents and vouchers. He delivered to the 
petitioners an order dated March 18, 1968, exh. A to the petition. This is an 
order issued by respondent No.1 to respondent No. 2 requiring him to seize 
documents pertaining to manufacture af cotton fabrics on powerlooms by the 
Jalan Group of Industries and to report the execution thereof to respondent 
No. 1. Thereafter also on or about March 80, 1968 respondent No. 8 seized more 
papers and books belonging to the petitioners. 


After some correspondence with the Excise Authorities, on April 8, 1968 
the petitioners filed the present petition under art. 226 of the Constitution of 
India praying for a writ of mandamus directing and ordering the Excise Autho- 
rities to forthwith release and hand over to the petitioners the goods and books of 
account and other papers seized by the said authorities. 


During the pendency of this petition, the petitioners and the Excise Authorities 
arrived at consent terms on more than one occasion. Under these consent terms 
the petitioners deposited with respondent No. 5 Government securities of agreed 
amounts duly endorsed in the name of the President of India and took delivery 
of the goods seized by the Excise Authorities. It was agreed that the securities 
so deposited shall be treated as sale proceeds of the said goods and shall further be 
treated as goods scized for the purpose of adjudication proceedings by the Excise 
Authorities as well as for the purpose of the orders of this Court on this petition. 

The contentions of the petitioners in the petition and the affidavits filed by 
them in rejoinder are as follows. According to the petitioners, there is no provision 
of law entitling the Excise Authorities to seize the petitioners’ goods or books of 
account or other documents and the petitioners being the owners thereof are en- 
titled to have the same returned to them. The petitioners also contend that the 
Excise Authorities had disregarded the mandatory provisions of s. 18 of the Central 
Excises and Salt Act, 1944 (hereinafter for the sake of brevity referred to as the 
Excise Act) read with s. 165 of the Criminal Procedure Code, 1898 and therefore 
the searches carried out by the Excise Authorities and the seizure of goods and 
books of account were illegal and the Excise Authorities were bound to release 
and return all the said goods and documents. The petitioners also contend that 
as now s. 110 of the Customs Act, 1962 was applicable having been incorporated 
in the Excise Act and no show cause notice having been issued within six 
months of the seizure of the goods; books of account and documents under 
s. 110(2) the petitioners were entitled to have the goods, hooks of account and 
documents returned to them. ae 
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The contentions of the respondents in the several affidavits filed by them in 
reply are that by a Notification issued under s. 12 of the Excise Act, certain pro- 
visions including ss. 172 and 178 of the Sea Customs Act, 1878, were made applic- 
able with certain modifications to the Excise Act. Under s. 88 of the Excise Act, the 
said Notification has effect as if enacted in the Excise Act. Consequently, these 
provisions of the Sea Customs Act, 1878 became a part of the Excise Act. The Sea 
Customs Act, 1878, was repealed and replaced by the Customs Act, 1962, with 
effect from February 1, 1968. Thereafter by virtue of s. 8 (1) of the General 
Clauses Act, 1897, the corresponding provisions of the Customs Act, 1962, must be 
read into the said Notification in place of the provisions of the Sea Customs Act, 
1878, and that ss. 105 and 110 of the Customs Act, 1962, entitle the Excise 
Authorities to carry out searches and seizures. The Excise Authorities contend 
that the goods seized by them were liable to confiscation under rule 9 (2) of the 
Central Excise Rules, 1944 (hereinafter for the sake of brevity referred to as the 
Excise Rules). The Excise Authorities also contend that under rule 201 of the 
Excise Rules, they had the power to enter and search premises where excisable 
articles were kept and to seize goods, books and documents therein. We have 
already set out hereinabove the allegations of the Excise Authorities against the 
petitioners. The Excise Authorities claim that on these allegations they were 
entitled to carry out these searches and seizures. They deny that provisions of 
s. 18 of the Excise Act or of gs, 165 of the Criminal Procedure Code had been 
violated or the searches and seizures were otherwise illegal. The Excise Authorities 
further contend that by an order dated September 20, 1968 respondent No. 5 has 
extended the time within which a notice under s. 124 (a) of the Customs Act; 
1962, or rule 9 (2) of the Excise Rules could be issued to the petitioners. They 
claim that on March 10, 1964, a show cause notice had been issued to the 
respondents. They also claim that on February 17, 1964 intimation with regard 
to the extension of time had been given to the petitioners. It is not in dispute 
that the petitioners demanded copies of the order of extension from the respon- 
dents, but no copies were furnished to them. The Excise Authorities contend that 
they are not liable to return to the petitioners the goods and documents seized by 
them from the petitioners. 


We have stated hereinabove briefly the respective contentions of the parties 
contained in their affidavits. We shall set them out in greater detail wherever 
necessary for dealing specifically with the contentions of the parties. 


It is necessary for appreciation of the contentions raised on behalf of the parties 
to refer to some provisions of law. Section 12 of the Excise Act provides that the 
Central Government may by Notification in the Official Gazette declare that any 
of the provisions of the Sea Customs Act, 1878, relating to the levy of and exemption 
from customs duties, offences and penalties, confiscation and procedure relating 
to offences and appeals shall, with such modifications and alterations as it may 
consider necessary or desirable to adapt them to the circumstances be applicable 
in regard to the like matters in respect of the duties imposed by s. 8 of the Excise 
Act. Pursuant to the power conferred on the Central Government by s. 12, the 
Central Government has from time to time issued necessary Notifications. We 
are concerned, however, with Notification No. 162/60 dated November 26, 
1960 which modified and incorporated a previous Notification of 1959. By the 
said Notification certain provisions of the Sea Customs Act, 1878, were with 
certain modifications made applicable to like matters in respect of the duties im- 
posed by s.8 of the Excise Act. In this petition we are concerned only with ss. 172 
and 178. The necessary modifications for adapting the said sections include those 
substituting the designation of the Excise Authorities in place of the Customs 
Authorities and references to the Sea Customs Act, 1878, are to be deemed to be 
references to the Excise Act. Section 88 of the Excise Act provides that all 
Notifications issued under the said Act shallon publication have effect as if enacted 
in the Excise Act. With effect from February 1, 1968 the Sea Customs Act, 1878, 
was repealed and replaced by the Customs Act, 1962. We must here remember 
that the impugned searches and seizures were carricd out in March 1968, On 


i 
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May 4, 1963 the Central Government issued a fresh Notification No. 68/68 under 
s. 12 of the Excise Act in supersession of the previous Notification making inter 
alia the provisions of s. 105 (I), s. 110 and s.124 of the Customs Act, 1962, 
applicable to like matters in respect of duties imposed by s. 8 of the Excise Act. 
In so applying the provisions of the new Act the necessary modifications were 
also made which are immaterial for our purpose. Section 172 of the Sea Customs 
Act, 1878, as modified in its application to the Excise Act provides that any Mag- 
- istrate may on application by a Central Excise Officer not inferior in rank to an 
inspector issue a search warrant to search for goods and documents. In this case 
the searches have been carried out without any warrant issued by a Magistrate. 
The Excise Authorities claim that the searches have been carricd out under the 
provisions of rule 201 of the Excise Rules. Section 172 has therefore not been 
used. Section 178 of the Sea Customs Act, 1878, provides that anything liable 
to confiscation under the Excise Act and Excise Rules may be seized by any 
Central Excise Officer not inferior in rank to a sub-inspector or other person duly 
empowered for the prevention of smuggling. Section 105 of the Customs Act, 
1962, empowers an Assistant Collector of Excise to search for goods liable to 
confiscation and for documents useful for or relevant to proceedings under the 
Excise Act and Excise Rules without obtaining a search warrant from a Magistrate. 
Section 110 provides for seizure of goods and documents. 


Mr. Nariman appearing for the petitioners contended that the Central Govern- 
ment bad no power to issue a Notification under s.12 of the Excise Act making the 
provisions of the Sea Customs Act, 1878, or the Customs Act, 1962, pertaining to 
searches and seizures applicable as s. 12 of the Excise Act did not provide for ma- 
king provisions with regard to searches and seizures applicable. It only provided 
for making applicable those provisions which pertained to levy of and exemp- 
tion from customs duties, offences and penalties, confiscation and procedure 
relating to offences and appeals with regard to duties imposed by s. 8. It, how- 
ever, appears to us that searches for and seizures of documents and moveable 
property is a part of procedure relating to offences in respect of duties imposed 
by s. 8 of the Excise Act. Rule 9 (1) of the Excise Rules provides for time and 
manner of payment of duty. Sub-rule (2) provides that if any excisable goods 
are in contravention of sub-rule (1) deposited in or removed from any place spe- 
cified in the said sub-rule, the producer or manufacturer thereof shall pay the 
duty levied on such goods upon written demand made by the proper officer and 
shall also be liable to pay penalty which may extend to Rs. 2,000 and such 
goods shall also be liable to confiscation. Sub-rule (2) provides for assessment 
of duty imposed by s. 8 which has been evaded and for penalty and confiscation. 
Section 9 of the Excise Act makes evasion of the payment of any duty payable 
under the Act an offence punishable with imprisonment for a term which may 
extend to six months or with fine which may extend to Rs. 2,000 or with both. 
Evasion of duty is an offence and also incurs a penalty apart from the prosecution. 
Under the Code of Criminal Procedure searches for and seizures of goods and 
documents are a part of well recognised procedure relating to offences. Apart 
from this, searches and seizures are necessary for levy of customs duties and 
penalties and confiscation of goods. In our opinion, therefore, s. 12 of the Ex- 
cise Act would authorise the Central Government to apply by Notification the 
provisions of the Customs Acts to duties imposed by s. 8 of the Excise Act in 
respect of searches for and seizure of goods and documents. 


As we have stated hereinabove, these searches and seizures were carried out 
in March 1968. There has been considerable amount of controversy as to whe- 
ther at that time the provisions of ss. 172 and 178 of the Sea Customs Act, 1878, 
were applicable to these searches and seizures by virtue of the Notification dated 
November 26, 1960 which was superseded only on May 4, 1968 by the new Notifi- 
cation making the provisions of the Customs Act, 1962, applicable or whether by 
virtue of s. 8 of the General Clauses Act the corresponding provisions of ss. 105 
and 110 of the Customs Act, 1962, should be read in the Notification dated Novem- 
ber 26, 1960 with effect from February 1, 1968 when the Sea Customs Act, 1878, 
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was repealed and the Customs Act, 1962, came into force. Mr. Bhabha conten- 
ded that by virtue of s. 88 of the Excise Act which provides that all Notifications 
issued under the Excise Act shall on publication have effect as if enacted in the 
Excise Act, the Notification dated November 26, 1960 shall have effect as if enac- 
ted in the Excise Act. He further contended that the provisions of the Sea 
Customs Act, 1878, made applicable by the said Notification shall also have effect 
as if enacted in the Excise Act. If that position be correct, Mr. Bhabha further 
contended that under s. 8 (7) of the General Clauses Act on the repeal of the Sea — 
Customs Act, 1878, and coming into force of the Customs Act, 1962, with éffect 
from February 1, 1968 the reference in the Notification dated November 26, 1960 
to ss. 172 and 178 of the Sea Customs Act, 1878, should be read as reference to 
ss. 105 (Z) and 110 (Z) and (3) of the Customs Act, 1962. Section 8 (1) of the 
General Clauses Act reads as follows : 


“8. (D Where this Aet, or any Central Act or Regulation made after the commencement 
of this Act, repeals and re-enacts, with or without modification, any provision of a former enact- 
ment, then references in any other enactment or in any insLrument to the provision so repealed 
shall, unless a different intention appears, be construed as references to the provision so 
re-enacted,” 


While this argument would be correct if the reference to the provisions of the Sea 
Customs Act, 1878, had been containedins.12 of the Excise Act itself, it may not 
be correct when the reference to the provisions of the Sea Customs Act, 1878, is 
contained in a Notification issued under s. 12 of the Excise Act. It may be that 
by virtue of s. 88 of the Excise Act the Notification has effect as if enacted in that 
Act. But s. 12 does not merely provide that the Notification may make any 
of the provisions of the Sea Customs Act, 1878, as they appear in the said Act 
applicable in respect of duties imposed by s. 8 of the Excise Act. It provides 
that these provisions of the Sea Customs Act shall be made applicable by the 
Notification “‘with such modifications and alterations as the Central Government 
may consider necessary or desirable to adapt them to the circumstances.” If 
by virtue of s. 8 (1) of the General Clauses Act the new provisions of ss. 105 (1) 
and 110 (2) and (3) are made applicable to the Excise Act, without modifica- 
tions, alterations and adaptations, these sections will make no sense. It there- 
fore requires a further legislative effort on the part of the Central Government to 
modify, alter and adapt the provisions of the new Act before making them appli- 
cable to the Excise Act. In fact the Central Government themselves realised 
the necessity of this and by a Notification dated May 4, 1968 modified, altered 
and adapted the provisions of the Customs Act, 1962, to the needs of the Excise 
Act and made them applicable. The said Notification in terms says that the 
said Notification was issued in supersession of the previous Notification indica- 
ting that until then the previous Notification was in force, and under it the pro- 
visions of the Sea Customs Act, 1878, as modified, altered or adapted which had 
been made applicable to the Excise Act continued to apply. We are of the view 
that until May 4, 1968 the adapted provisions of the Sea Customs Act, 1878, app- 
lied to proceedings under the Excise Act and the impugned searches and seizures 
were carried out under the law as in force up to May 4, 1968 and it is only after 
that date that the goods were retained by the Excise Authorities under the provi- 
sions of the Customs Act, 1962, on the footing that for the purpose of the new 
provisions the goods should be deemed to have been seized on May 4, 1968. 


Mr. Nariman for the petitioners contended that on the repeal of the Sea Customs 
Act, 1878, with effect from February 1, 1968 the provisions of the said Act applied 
to the Excise Act by the Notification dated November 26, 1960 issued under 
s. 12 of the Excise Act also stood repealed. In other words, from February 1, 
1968 until May 4, 1968 when certain provisions of the Customs Act, 1962, were 
applied by a fresh Notification s. 178 which pertained to seizure of goods did not 
apply and s. 110 (3) had not yet been applied. He, therefore, contended that in 

ch 1968 when the petitioners’ goods were seized there was no power in the 
Excise Authorities to seize the goods and the seizure being illegal the goods must 
be returned to the petitioners. There is however no substance in this contention. 
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By virtue of s. 88 of the Excise Act the Notification issued under s. 12 of the 
said Act applying s. 178 as modified by the said Notification had the effect as 
if it was enacted in the Fixcise Act. The said Notification was not repealed by 
the Customs Act, 1962. The said Notification was in terms superseded by the 
Notification of May 4,1968. Section 178 of the Sea Customs Act, 1878, as modified 
by the Notification of November 26, 1960 therefore continued to apply until 
May 4, 1963. The seizure of goods in March 1968 was carried out under the said 
section. The seizure was, therefore, not illegal. This is apart from the argument 
of Mr. Bhabha for the Excise Authorities that apart from s. 178 of the Sea Cus- 
toms Act, 1878, there was independent power in the Excise Authorities implicit 
in Rule 201 of the Excise Rules to seize the said goods. He contended that the 
power to search under rule 201 covered the power to seize. We do not consider it 
necessary to deal with this argument, in view of the fact that we find that s. 178 
of the Sea Customs Act, 1878, was in force on the dates of seizure and conferred 
the necessary power on the authorities to seize the goods which the authorities 
claimed were liable to confiscation under rule 9 (2) of the Excise Rules on 
the ground that the petitioners had evaded payment of excise duty in respect 
thereof. 


Mr. Nariman for the petitioners contended that as the goods were not produced 
or manufactured by the petitioners, but by independent owners of 4 powerlooms or 
less who were admittedly exempt from excise duty the goods were not liable to 
seizure under s. 178 of the Sea Customs Act, 1878, not being liable to confiscation 
under rule 9 (2) of the Excise Rules. The contention of the Excise Authorities 
however is that the petitioners are the beneficial owners of the said looms and 
the ostensible owners are bogus and benami. The Excise Authorities further 
contend that in any case the petitioners are ‘‘manufacturers” of the said goods 
within the meaning of that expression in the Excise Act and are liable to pay 
excise duty thereon. This point is decided against the petitioners by a Division 
Bench of this Court consisting of Patel and Chandrachud JJ. in Shri Agency v. 
M. Y. Kakade!, which is binding on us unless it is set aside by the Supreme 
Court in the appeal which is pending against the said judgment. This conten- 
tion has, therefore, to be rejected. 

Mr. Nariman on behalf of the petitioners contended that under s. 178 of the Sea 
Customs Act, 1878, only goods liable to confiscation could be seized. He poin- 
ted out that in the order of seizure exh. C to the petition ithad not been stated 
that the goods were liable to confiscation. He contended that the officer concer- 
ned had not applied his mind or objectively determined that the goods were 
liable to be confiscated. The order however does state that the goods were recel- 
ved from unauthorised parties and were to be seized. We are of the view that 
this is an indication of application of mind and objective determination that the 
goods had escaped duty and were liable to confiscation. Apart from this we 
have now on record the affidavits of respondent No. 1 who directed the seizure 
showing that he had applied his mind and come to an objective conclusion that 
the goods were liable to confiscation. 


We have referred to the contention of the Excise Authorities that by virtue of 
g. 8 (1) of the General Clauses Act, ss. 105 (I) and 110 (1) and (3) must be read in 
the Notification datcd November 26, 1960 with effect from February 1, 1968 when 
the Sea Customs Act, 1878, was repealed by the Customs Act, 1962. We have 
rejected this contention. The petitioners argued that if the above contention 
be correct, sub-s. (2) of s. 110 and proviso thereto would also be attracted as 
s. 8 (1) of the General Clauses Act made the provisions of the new Act applicable 
with “all variations and modifications” and sub-s. (2) and proviso thereto were 
such modifications. He contended that sub-s. (2) and the proviso thereto put a 
restriction on the power of seizure conferred by sub-s. (1) of s. 110. He invited 
our attention to a judgment of Lord Justice Stirling in the case of Stevens v. 
General Steam Navigation Company’, holding that under a provision of the Eng- 


1 (1961) Special Civil Application No. chud JJ., on July 12, 1961 (Cnrep.). 
188 of 1961, decided by Patel and Chandra- 2 [1903] I K. B. 890, 894. 
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lish Interpretation of Statutes Act, corresponding to s. 8 (1) of the General Clau- 
ses Act, modifications would include additions. This has been followed in the 
subsequent English case of Reg. v. Goswamt®. In fact the Supreme Court has 
taken the same view in the case of State of U. P. v. M. P. Singh*. The petiti- 
oners contended that on this construction a part of their goods would have to 
be returned. The Excise Authorities however contended that on a true construc- 
tion of s. 8(Z) of the General Clauses Act, sub-s. (2) of s. 110 of the Customs Act, 
1962, and the proviso thereto would not be attracted as there was no correspon- 
ding provision in s. 178 of the Sea Customs Act, 1878. In view of the fact that 
we have held that s. 178 continued to apply until May +4, 1968, we do not consi- 
der it necessary to consider the applicability of s. 110 (2) and the proviso prior to 
May 4, 1963. 


One of the contentions of the petitioners in this petition is that searches carried 
out by the Excise Authorities are in contravention of the provisions of s. 18 of 
the Excise Act, s. 165 of Criminal Procedure Code and rule 201 of the Excise 
Rules. They contend that these searches are illegal and what is seized as a 
result of illegal searches must be returned. We shall deal with these conten- 
tions In connection with the searches for and the seizure of documents. 
We have as will appear later held that searches were not illegal. The conten- 
tion of the petitioners however is that even the seizure of goods is illegal as sear- 
ches therefor were illegal. It is however not the case of the Excise Authorities 
that the seizure of the goods betwcen March 11 and 20, 1968 was pursuant to 
any search. In fact the order of search dated March 18, 1963 exh. A to the peti- 
tion pertains only to documents and not to any goods. The order of seizure exh. 
C to the petition does not provide for a search. The contention of the Excise 
Authorities is that the power of seizure conferred by s. 178 of the Sea Customs 
Act, 1878, is independent of any search. If an authority wishes to seize goods 
it mustundoubtedly enter upon certain premises and look for the goods. But this 
looking for the goods is not the same thing as a search under a search warrant or 
an order for search which attracts the provisions of s. 165, Criminal Procedure Code. 
This contention appears to us to be correct. We are of the view that the power 
of seizure under s. 178 is quite independent of a search. This is apart from the 
contention that the offending sec seized as a result cven of an illegal search 
may not be liable to be returned, with which aspect we shall deal later when we deal 
with the searches for and seizure of documents. We are supported in our view 
that the power of seizure under s. 178 of the Sea Customs Act, 1878, is indepen- 
dent of a search by a Division Bench judgment of M. C. Shah and Miabhoy JJ. 
of this Court in the case of 4. J. Butler v. Mohanlal & Co®. In the judgment 
of Miabhoy J. it is observed as follows (p. 202): 


“In this connection it is useful to turn to the provisions contained in s. 178 of the Indian 
Sea Customs Act. Under this section, power is conferred not mercly upon the Customs Collec- 
tors but also upon every officer of Customs and even upon a person duly employed for the 
prevention of smuggling to seize all things which are liable to be confiscated under the Act. 
The officers or persons concerned can exercise this power anywhere and everywhere and do not 
require the aid of a warrant to do so. Therefore, before answering the question, in each case, 
it will have to be decided whether the seizure of articles was by virtue of the powers which the 
officer possessed under s. 178 aforesaid or whether the seizure was ae a result of the war- 
rants issued by the learned Magistrate. It is only when the learned Magistrate can come to 
the conclusion that the things seized were under his own warrants, then, in a suitable case, where 
the learned Magistrate comes to the conclusion that the warrants were illegal or were void ab 
initio and were such as required to be recalled or cancelled, he can put the parties on proper 
terms and restore the staius que..... In our opinion, this is just a normal case and there is no 
special circumstance for holding that the power of seizure was exercised under the warrants 
and not under s. 178 of the Act.” 
Section 178 of the Sea Customs Act, 1878, was superseded and replaced by the 
Notification of May 4, 1963 inter alia by ss. 105(7) and 1100f the Customs Act, 1962. 


3 [1968] 2 W. L. R. 1163, 1170. 5 (1957) 60 Bom. L. R. 104. 
4 [1960] A.I. R. S. C. 569. 
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Section 110 (Z) provides that if the proper officer has reason to believe that any 
goods are liable to confiscation under the Excise Act and the Excise Rules, he 
may seize such goods. After May 4, 1968 therefore the continued retention of 
the goods of the petitioners must be deemed to be on a fresh seizure on May 4, 
1968 under the provisions of s. 110 (1). 


Mr. Nariman for the petitioners argued that even on the assumption that the 
goods were seized on May 4, 1968 they were liable to be returned to the petiti- 
oners under the provisions of s. 110(2) of the Customs Act, 1962. Section 110(2) 
of the Customs Act, 1962, reads as under: 


“110. (2) Where any goods are seized under sub-section (J) and no notice in respect 
thereof is given under clause (a) of section 124 (Customs Act 1962) within six months of the sei- 
zure of the goods, the goods shall be returned to the person from whose possession they were 
seized : 

Provided that the aforesaid period of six months may, on sufficient cause being shown, 
be extended by the Collector of Central Excise for a period not exceeding six months.” 


In this connection the admitted facts are that on September 16, 1968 respon- 
dent No. 1 made an application to the Collector of Central Excise, respondent 
No. 5, for extension of time for giving notice under s. 124 (a) of the Customs Act, 
1962, corresponding to rule 9 (2) of the Excise Rules. On September 20, 1968 
an order of extension for a further period of six months was in fact made. 
The fact of the extension was communicated to the petitioners on February 17, 
1964. The petitioners thereafter wanted copy of the order, but this was never 
supplied to them. On March 10, 1964, a show cause notice was in fact served bythe 
Excise Authorities on the petitioners under the provisions of s. 124 (a) of the Cus- 
toms Act, 1962, and rule 9 (2) of the Excise Rules. It is obvious from these dates 
that if the date of seizure under the provisions of s. 110 (1) be taken as May 4, 1968 
and there is an extension of time for giving show cause notice by six months, the 
notice served by the Excise Authorities on the petitioners is within the extended 
period and the petitioners would not be entitled to have the goods returned to 
them. Mr. Nariman, however, contended that as the goods were seized between 
March 11 and 20, 1968 the order of extension made on September 20, 1968 was in 
any case beyond a period of six months and was, therefore, illegal. He conten- 
ded that on a true construction of s. 110 (2) and the proviso thereto, the order of 
extension itself in order to be valid must be made within six months of the date 
of the seizure of the goods. We, however, do not find any warrant for this proposi- 
tion in the language of sub-s. (2) and the proviso thereto. We are of the view 
that an order for extension could be made at any time within or after six 
months of the date of seizure. In this case, therefore, even though the order of 
extension was made beyond a period of six months from the date of the seizure 
of the goods, it would in our opinion be valid. 


The contention of the petitioners, however, is that the order of extension dated 
September 20, 1968 is void as it was made without giving to the petitioners an 
opportunity to show cause against the grant of extension. The petitioners 
contend that important civil rights of theirs were involved in the decision to 
extend time inasmuch as their right to have the goods returned to them was 
being taken away and such right could not be affected without giving them 
an opportunity to show cause against it. The petitioners relied upon a Division 
Bench judgment of the Calcutta High Court in the case of Charandas v. Asst. 
Collector of Customs’. D.N. Sinha C.J. observed in his judgment that upon ex- 
piry of six months from the date of seizure of goods or of extended time under 
s. 110 (2) proviso, right for return of goods vests in the person from whose posse- 
ssion they were seized. If that rightis to be taken away that can only be done 
for a sufficient cause and the officer concerned cannot decide as to whether suffi- 
cient cause has been shown unless he hears the parties affected. Hearing of 
affected parties need not be as if it was in a Court of law but some opportunity 
to be heard in defence would have to be given. Even though action was execu- 


6 [1968] A.I. R. Cal. 28. 
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tive, statutory provision required that a judicial approach should be adopted. 
Reliance. was placed on the judgment of Gajendragadkar C.J. in the case of Shri 
Bhagwan v. kam Chand’, which itself followed the English case of Ridge v. 
Baldwin’. This contention of the petitioners is taken in an affidavit dated 
August 28, 1970 made and filed during the course of arguments. Mr. Nariman 
cited the decision of the Supreme Court in the case of State of Orissa v. Binapani 
Dei, and contended that an order which affected civil right passed without 
an opportunity of hearing is a nullity. ‘ 


Mr. Bhabha for the Excise Authorities contended that the order of extension 
was being challenged aftera period of over6 years. The petitioners became aware 
of the order of extension on or about February 17, 1964. They could have 
challenged its validity, as also the validity of the show cause notice issued pur- 
suant to the extension by a separate petition. He contended that this affidavit 
amounted to an amendment of the present petition at a time when a substan- 
tive petition for the same relief would have to meet the objection of inordinate 
delay. He further contended that the petitioners’ alleged right to get back the 
goods became complete according to the petitioners in September 1968 and in 
any event on November 4, 1968 and today even a suit for recovery back of the 
goods would have to meet a plea of limitation. He contended that the petiti- 
oners had waived their right, if any, and were also estopped from taking this 
plea at present. He further contended thatinvestigation into evasion of the duty 
was in progress and this was a ground for the application for extension of time 
on which the order of. extension was made. If notice had to be given to the 
petitioners of the application for extension, the grounds would have to be 
disclosed and even the nature of evidence in the investigation would have to 
be disclosed and this might lead to mischief. He contended that the petiti- 
oners had no right to be heard before an extension was granted. He relied upon 
a Division Bench judgment of the Mysore High Court in the case of Ganeshmul 
v. Collector, Central Eacise, Bangalore’®, In the judgment of Somnath Iyer J. it 
is observed that the purpose of the Customs Act among others is the prevention 
of smuggling and the punishment of the smuggler. The Collector of Customs is 
the authority to decide whether a case is one which falls within the proviso to 
s.110(2) and whether he should therefore extend the period of investigation. This 
authority has to consider all the circumstances and the attendant facts to form 
a judgment in his own mind whether there was sufficient cause for non-service 
of the notice within the first six months. Parliament has confided into him the 
power toextend time over a further period not exceeding six months in a special 
case for exceptional reasons, such as non-completion of the investigation or the 
liability together with all the material and evidence supporting the charge so 
that the purpose of the Act may not be defeated by efflux of the first period of 
six months to which s. 110 (2) refers. The power is entrusted to a sufficiently 
high authority such as the Collector of Customs who is enjoined to exercise this 
power only on his being satisfied that there is sufficient cause for such extension. 


In the Calcutta case relied upon by the petitioners the goods were ordered 
to be returned, but in the said case both the order of extension and the show 
cause notices were impugned and were held to be invalid. That was the reason 
for the goods being ordered to be returned. In this case what is impugned is 
the order of extension and not the show cause notice. If in law an opportunity 
had to be given to the petitioners to show cause against the extension it would 
involve several questions of law and fact and in any case it would be difficult to 
pronounce on the validity of the said order in this petition. We are however 
of the view that any such opportunity given to an alleged smuggler or tax evader 
would defeat the very purpose of the investigation. Jt is notorious that 
smugglers and tax dodgers stop at nothing in tampering with evidence 
and suborning witnesses once the nature of the evidence and the cause for delay 
is disclosed to them, as it must be, if they are to be given an opportunity of being 


7 [1965] A.I. R.S. C. 1767. 9 sais I, R. S. C. 1269. 
8 Heat A, C. 40. 10 [1968]A. I. R. Mys. 89. 
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heard. It is not that their right to the return of goods is taken away by the order 
of extension. It is merely postponed. The confiscation of goods would ultima- 
tely depend upon the order to be made under rule 9 (2) of the Excise Rules. In 
our opinion, by an order of extension important civil rights are not affected. 
Such opportunity would also be contr to the purpose of the Excise Act. Fol- 
lowing the judgment of the Mysore High Court, we are of the view that the order 
of extension is not void on account of absence of opportunity given to the 
petitioners to show cause against the order of extension. 


We therefore hold that the petitioners are not entitled to the return of the 
goods seized by the Excise Athorities. 


Coming to the contentions of the petitioners with regard to the search for and 
seizure of documents we find that in the order for search exh. A, to the petition, 
respondent No. 1 has relied upon powers conferred upon him under s. 12 
of the Excise Act read with the Notification dated January 24, 1959 (which 
has in fact been amended by the Notification of November 26, 1960) and s. 105 
of the Customs Act, 1962. The Notification issued under s. 12 of the Excise Act 
makes inter alia ss. 172 and 178 of the Sea Customs Act, 1878, applicable to the 
Excise Act. Under s. 172 the power of search is conferred on a Magistrate. 
No search warrant has been obtained in this case from a Magistrate. Section 
178 pertains to seizure of goods and not to search for documents. Section 105 
of the Customs Act, 1962, as we have held hereinabove, became applicable to ex- 
cise matters with effect from May 4, 1968 and not earlier. The search was carried 
out in March 1968. In our opinion, therefore, the search cannot be justified 
by the powers relied upon by respondent No.1 in the order dated March 18, 
1968. Mention of a wrong provision of law in the order is however not sufficient 
to declare an order invalid. The order can always be justificd by the correct 
provisions of law as has been held by the Supreme Court in the case of Lekhraj v. 
Dy. Custodian, Bombay". Mr. Bhabha for the Excise Authorities has relied upon 
rule 201 of the Excise Rules which provides that the Central Government may em- 
power any officer of any Department under its control to enter and search at any 
time by day or by night any premises upon or in which he has reason to believe 
that excisable goods are processed, sorted, stored, manufactured or carried in 
contravention of the provisions of the Excise Act or the Excise Rules. Under 
Notification No. SRO 8869 dated December 7, 1957 Appendix III of the Excise 
Rules has been amended and every officer not inferior in rank to an inspector 
has been authorised to exercise powers of search and seizure under rule 201 of 
the Excise Rules. It would, therefore, appear that under rule 201 any officer of 
Central Excise not below the rank of an inspector may carry out a search. Sec- 
tion 18 of the Excise Act provides that all searches made under the Act or any 
rules made thereunder shall be carried out in accordance with the provisions of 
the Code of Criminal Procedure, 1898, relating to searches made under that Code. 
The parties are agreed that the reference with regard to searches is to section 165, 
Criminal Procedure Code. It, therefore, follows thatsearches under rule 201 must 
be carried out in accordance with s. 165, Criminal Procedure Code. The do- 
cuments have been seized from the same place from which the offending goods 
have been seized. Under rule 201 the Excise Authorities had the power to enter 
and search premises in which they had reason to believe that excisable goods 
evading excise duty were stored. If on search they found not only goods but 
also documents, their power to search for and seize documents is not limited as 
long as they enter and search the place where they have reason to believe that 
excisable goods are stored. 

It has been contended on behalf of the petitioners that the search contemplated 
by rule 201 of Excise Rules and s. 18 of the Excise Act does not include the power 
to seize any documents. The petitioners further contend that there is no other 
power anywhere in any law under which the Excise Authorities could have 
seized the documents. This contention does not appear to us to be correct as 


11 [1966]A. I. R. S. C, 834. 
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in our opinion the power to search includes and covers the power to seize the 
documents which contained evidence of the contravention. If this were not so, 
there would not be much purpose in carrying out a search and after having 
found the documents the authorities wanted they would have to leave them 
where they found them, and the documents could not be used as evidence of con- 
travention. In our opinion as we will indicate later with effect from May 4, 
1968 the power to search for and seize documents is contained in ss. 105 (Z) and 
110 (3) of the Customs Act, 1962. The inclusion or non-inclusion of the power 
of seizure in the power of search before May 4, 1963 is, therefore, today only of 
academic interest. In any case, in view of the fact that assessment proceedings 
under rule 9 (2) of the Excise Rules are pending against the petitioners and 
these documents would be useful for and relevant to those proceedings, we do 
not propose to interfere with the retention of those documents by the Excise 
Authorities even if the seizure prior to May 4 1968 had been illegal. 


Now, we come to the main contention of the petitioners with regard to the 
documents. They contend that the search for documents was in contravention 
of s. 18 of the Excise Act read with s. 165, Criminal Procedure Code and that a 
seizure consequent upon an illegal search is illegal and what is illegally seized 
must be returned. In fact the reliance is on the provisions of s. 165 of the 
Criminal Procedure Code and the order of search exh. A to the petition and the 
contention is that the provisions of s. 165 have not been followed. 

We now proceed to deal with the grounds on which the petitioners contend that 
the search does not comply with the provisions of s. 165, Criminal Procedure Code. 

(1) The petitioners contend that in the order exh. A respondent No. 1 has not 
recorded in writing the grounds of his belief that anything necessary for the 
purpose of investigation into any offence which he is authorised to investigate 
may be found in the place searched. In our view there is no substance in this 
contention. The order states: 


‘whereas information has been laid before me and on due inquiry thereupon I have been 

led to believe that the below mentioned premises are used as a place for the deposit of documents 
pertaining to manufacture of cotton fabrics on powerlooms belonging to Jalan Group of In- 
dustries, Bombay.” 
The grounds for the belief obviously are (a) information laid before respondent 
No. 1 and (b) due inquiry into the said information. It is true that in the order 
respondent No. 1 has not set out the names of his informants, the nature of the 
information and what inquiry he has held into the correctness of the information. 
But any such statement would only defeat the purpose of the search. It may 
be that the grounds are not sufficiently communicative. But this has to be so 
from the very nature of the proceedings. 

(2) Respondent No. 1 has not expressed in the order an opinion that but for 
the order for search the documents he required could not be obtained without 
undue delay. It is true that there is no expression of such an opinion in the order. 

(8) There are no grounds recorded in writing in the impugned order for the 
belief that anything necessary for the purpose of an investigation into an offence 
which respondent No. 1 is authorised to investigate may be found in the place 
to be searched. We think there is no substance in this contention, because it is 
stated in the order that the premises to be searched are used for the purpose of 
deposit of documents pertaining to manufacture of cotton fabrics on powerlooms 
belonging to Jalan Group of Industries and that the production of the said docu- 
ments is essential to the inquiry being made into the offence of evading the 
payment of excise duty. 

(4) The impugned order does not specify with any particularity the thing for 
which the search is made. We think there is no substance in this contention as 
the impugned order authorises the Excise Superintendent to seize and take pos- 
session of “‘all the documents pertaining to the manufacture of powerloom cloth 
by the Jalan Group of Industries and any other thing relevant to the manufacture 
of powerloom cloth.” This in our opinion is a sufficient specification of the thing 
for which the search was to be made. 
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(5) Sub-section (2) of s. 165, Criminal Procedure Code provides that the officer 

ing on the investigation shall if practicable conduct the search in person. 
Sub-section (3) provides that if he is unable to conduct the search in person 
and there is no other person competent to make search present at the time, the 
officer investigating may after recording in writing his reasons for so doing re- 
quire any officer subordinate to him to make a search. It is contended that as 
the search is not carried out by respondent No. 1 who made the impugned 
order but by respondent No.2 to whom the impugned order is addressed, 
respondent No. 1 should have recorded in writing his reasons for authorising 
respondent No. 2 to carry out the search. He has not done so. We are 
afraid that the contention is taken on a misconstruction of sub-s. (3). Under 
the 1957 Notification issued under rule 201 referred to by us hereinabove 
respondent No. 2 himself was a person competent to make a search, being an 
officer not below the rank of an inspector. Sub-section (3) requires the grounds 
for authorisation to be recorded on the happening of two conditions: (a) if the 
officer investigating is unable to conduct the search in person and (b) there is no 
other person competent to make the search present at the time. Respondent 
No. 2 who carried out the search was a competent person to make the search, 
and he was present at the time of the search. The search was not carried out 
by a subordinate officer who was not in his ownright a person competent to make 
search. The recording of reasons for the delegation was therefore not necessary. 


(6) Sub-section (5) of s. 165, Criminal Procedure Code requires that copies 
of any record made shall forthwith be sent to the nearest Magistrate ‘‘empowered 
to take cognisance of the offence.” It is contended on behalf of the petitioners 
that this has not been done. There is no dispute about the fact that no copies 
of the record were sent to a Magistrate. But we think that it was unnecessary 
to do so, because as the words of the sub-section indicate that the copies have 
to be sent to “the nearest Magistrate empowered to take cognisance of the 
offence” indicating that theinvestigation is into an offence. The action taken 
by respondent No. 1 was under rule 9 (2) of the Excise Rules pertaining to ass- 
essment of evaded excise duty. Offences under the Excise Act are under s. 9 of 
that Act. Respondent No. 1 was not carrying out any investigation into an 
offence which any Magistrate was empowered to take cognisance of. There was 
therefore no need to send any copies of any record to the nearest Magistrate. 


It is true that one of the requirements of s. 165 has not been complied with in- 
asmuch as there is no expression of opinion that without a search the documents 
would not be obtained without undue delay. But the fact that without such 
a search warrant the documents would not have been forthcoming is self evident. 
The Excise Authorities were dealing with alleged tax dodgers and they were en- 
titled to take the precaution of securing the documents without previous notice 
of their intention to the petitioners. In our opinion, there has been substantial 
compliance with the provisions of s. 165, Criminal Procedure Code and the search 
is, therefore, not illegal as contended by the petitioners. 


Mr. Nariman for the petitioners cited to us the judgment of the Supreme 
Courtin the case of State of Rajasthan v. Rehman™, wherein it has been observed 
that searches made by police officers during the course of an investigation of a cog- 
nisable offence can properly be approximated with the searches made by the 
authorised officers under rule 201 of the Excise Rules. For in the former case 
the police officer makes a search during the investigation of a cognisable offence 
and in the latter the police officer makes his search to ascertain whether a person 
has contravened the provisions of the Act or the Rules which is an offence. 
The Legislature by stating in s. 18 of the Excise Act that the searches under the 
Act and the Rules shall be carried out in accordance with the provisions of the 
Code of Criminal Procedure relating to search clearly indicated that the appro- 
priate provisions shall govern searches authorised by the Excise Act and the Rules 
and, therefore, the provisions of s. 165, Criminal Procedure Code must be followed 
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in matters of searches under rule 201 of the Excise Rules. The recording of rea- 
sons under s. 165 did not confer on the officer jurisdiction to make a search though 
it was a necessary condition for making a search. Section 165 laid down various 
steps to be followed in making a search. Recording of reasons was an important 
step in the matter of search and to ignore it was to ignore an important part of 
the provisions governing searches.. If that was ignored, it could not be said that 
the search was carried out in accordance with the provisions of the Criminal Pro- 
cedure Code and it would be a search made in contravention of the provisions 
of the Code. This was a case of an investigation into an offence of resisting the 
search. ‘The Supreme Court clearly laid down that recording of the reasons did 
not confer on the authority concerned the jurisdiction to a carry out the search 
and it did not lay down the consequences of an illegal search. In our case we 
have held that the search has been carried out substantially in accordance with 
the provisions of the Criminal Procedure Code. As laid down by the Supreme 
Court, the recording of the reasons is undoubtedly an important step in the matter 
of search. But we are of the view that in this case this important step has not 
been ignored. 


The next case cited on behalf of the petitioners is the judgment of the Supreme 
Court in the case of Board of Revenue, Madras v. R. S. Jhaver*5% After holding 
that s. 165, Criminal Procedure Code applied to searches carried out under s. 41 
(2) of the Madras General Sales Tax Act L of 1959, the Supreme Court observed 
that s. 165 provided safeguards for the citizens. In that case the High Court had 
held that the search warrants were bad. This finding was not challenged in 
the Supreme Court. With regard to the consequences of the illegal search, 
the Supreme Court observed, “It follows therefore that anything recovered from 
the search of the residential accommodation on the basis of this defective warrant 
must be returned.” Mr. Nariman also invited our attention to the judgment 
of the Supreme Court in the case of I. T'. Officer, Meerut v. Seth Brost! In that 
case the Supreme Court observed that a condition for entry into or making a search 
of a building or place is reason to believe that the books of account or other docu- 
ments which will be useful for or relevant to any proceedings under the Income- 
tax Act may be found. Their Lordships observed that the exercise of power of 
search was a serious. invasion upon the rights, privacy and freedom of tax 
payers and the power must be exercised strictly in accordance with the law and 
only for the purposes for which the law authorises it to be exercised. If the ac- 
tion is maliciously taken or the power is exercised for a collateral purpose, 1t 18 
liable to be struck down by the Court. If the conditions for exercise of the power 
are not satisfied the proceeding is liable to be quashed. The judgment of Shah 
J. also states: 

“Again, aby irregularity in the course of entry, search and seizure committed by the 

Officer acting in pursuance of the authorisation will not be sufficient to vitiate the action taken, 
provided the Officer has in exccuting the authorisation acted bona fide.” 
There is no allegation of mala fides against respondents Nos. 1 and 2 in this case. 
In the first instance, the provisions of s. 165, Criminal Procedure Code have been 
substantially complied with. But if, as we have stated, the opinion that if the 
search is not carried out the documents required will not be forthcoming with- 
out any delay is not expressed in the order of search, it may an be irregularity 
which will not be sufficient to vitiate the action taken in absence of mala fides. 
There is no allegation of mala fides and we are afraid the action taken in carrying 
out the search is not vitiated. 

Mr. Bhabha on behalf of the Excise Authorities invited our attention to the 
judgment of the Supreme Court in the case of Radha Kishan v. State of U. P.S 
In the judgment of Mudholkar J. it is observed that it may be that where the 
provisions of s. 165 are contravened, the search can be resisted by the person 
whose premises are sought to be searched. It may also be that because of the 
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illegality of the search, the Court may be inclined to examine carefully the evidence 
regarding the seizure. But beyond these two consequences no further conse- 
quence ensues and the seizure of the article is not vitiated. 

Mr. Bhabha also invited our attention to a judgment of the Kerala High Court 
in the case of A. A. Beeravoo v. Collector, C. E. & C., Cochin, It follows the judg- 
ment in Radha Kishan v. State of U.P. and sets out the effect of State of Rajasthan 
v. Rehman. In the judgment of Govindan Nair J. it is stated as follows (p.281): 


**,..Assuming, therefore, that the search and the seizure in this case are illegal, it does not 
necessarily follow that the material collected as a result of that search and seizure cannot 
afford evidence for the conclusions reached.... And the decision relied upon by counsel for the 
petitioner in Stale of Rajasthan v. Rehman has laid down nothing more than that a person whose 
premises are sought to be searched without the authority of law can resist and even use force in go 
resisting such a search,” 


We have held that the provisions of s. 165, Criminal Procedure Code have been 
substantially complied with and the search is not illegal. Assuming, however, 
that there is no expression of any opinion in the order of search that But for the 
search the documents required by the Excise Authorities would not be available 
without delay or for any other reasons the search and the scizure were illegal, 
on a consideration of the judgments of the Supreme Court, including those in 
Radha Kishan v. State of U.P. and I.T, Officer, Meerut v. Seth Bros., we are of the 
view that the consequences will not he as contended by the petitioners that the 
documents or the articles seized must be returned. This would on the face of 
it be an absurd position. It cannot be that if asa result of an illegal search a 
weapon with which a murder has been committed or smuggled gold or smuggled 
or illicit liquor are seized, the weapon or the goods must be returned to the 

erson from whose possession they were seized. We are, therefore, of the view 
that whether the search was legal or illegal the documents and goods seized 
cannot be returned to the petitioners. 


The search for and seizure of the documents was under the provisions of rule 
201 of the Excise Rules which continues to be in force. In any event with effect 
from May 4, 1968 there is a further power of seizure of documents in s. 110 (3) of 
the Customs Act, 1962, which provides that the proper officer may seize any docu- 
ments or things which will in his opinion be useful for or relevant to these procee- 
dings. The position with regard to the legality or illegality of the search for 
and seizure of documents prior to May 4, 1968 is rendered purely of academic 
interest by sub-s. (3) of s. 110 and in any event the documents being required as 
evidence in the inquiry that is pending against the petitioners under rule 9 (2) of 
the Excise Rules, we see no reason to interfere or to. order the return of the goods 
or the documents seized by the Excise Authorities from the possession of the 
petitioners. 


In the result, the petition fails and is dismissed. og 
As complicated questions of law arose which the petitioners were entitled to 
have adjudicated upon by this Court, there will be no order as to costs. 
Petition dismissed. 
Solicitors for the petitioner : Bachubhai Munim & Co. 


Solicitors for the respondents: P. G. Gokhale: Mulla & Mulla & Cragie, Blunt 
& Caroe. 
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Before Mr. Justice Madon and Mr. Justice Kamat. 
SHIVAJI NARAYAN SHINDE v. THE STATE OF MAHARASHTRA.* 


Indian Penal Code (Act XLV of 1860), Secs. 468, 471, 53, 60-——-Criminal Procedure Code (Act V 
of 1898), Secs. 367 (2), 383, 869-—Criminal Manual, 1960. Chapter V, Para 48, Clause (f) 
—Whether 8. 468 I.P.C. requires actual commission of offence of cheating—Section 471 whether 
requires effective user of forged document—Sentence of imprisonment—Nature of imprisonment 
whether can be specified for first time in warrant under s. 383, Cr. P. C.—Practice—Court 
should specify nature of imprisonment. 


Section 468 of the Indian Penal Code, 1860, does not require that the accused should 
actually commit the offence of cheating. What is material is the intention or purpose of 
the offender in committing forgery. 

If a forged document is in fact used by the offender for the purpose of cheating, he would 
be guilty both of the offence under s. 468 as also the offence of cheating and he would be 
liable to be punished for both these offences. 


The words “‘uses as genuine” in s. 471 of the Indian Penal Code do not mean that the user 
must be an effective one. They have reference to the act of the offender and not to the 
resultant effect on the person to whom the forged document is presented. Therefore what 
is relevant under s. 471 is the use to which the forged document is put by the offender and not 
whether the party to whom the document is presented accepts or treats that document as 
genuine. 

Emperor v. Mohit Kumar Mukerjee!, Supdi. & Rembr., Bengal v. Daulatram*, Ali 
Ahmad v. Emperor, Idu Jolaha v. Emperor‘ and Hampana Gowd v. Emperor’, referred to. 

The nature of the imprisonment to be undergone by an accused must be specified in the 
judgment itself. It cannot be specified for the first time in the warrant which the trial 
Court issues to the jailor under s. 388 of the Criminal Procedure Code, 1898, for the exe- 
cution of the sentence. That warrant has to be in conformity with the final orders 
embodied in the judgment of the trial Court. 

Where in sentencing the accused the trial Court omitted to specify the nature of the 
imprisonment which the acoused was to undergo but in the warrant under s. 883 of the 
Criminal Procedure Code, 1898, the Court provided that the accused was to suffer rigorous 
imprisonment, 

Held, that the sentence imposed upon the accused must be construed as being one of simple 
imprisonment only. 

Sheikh Amir Ali v, Mathoo Sahoo‘, referred to, 

Held further, that the trial Court in such a case has no jurisdiction to rectify such an 
error either by supplying the omission in the warrant issued by it under s. 388 of the Code 
or by reviewing the judgment or by a subsequent order. 

Rigorous imprisonment being more severe than simple imprisonment, to alter the nature 
of imprisonment from simple imprisonment to rigorous imprisonment is to enhance the 
sentence, The trial Courts do not possess the power to enhance the sentence, Such a 
power is vested only in the High Court. The proper procedure in such a case is to invoke 
the revisional jurisdiction of the High Court for enhancing the sentence or the High Court 
may exercise such power suo motu. Where the High Court is already seized of the matter 
in appeal against a conviction, it can enhance the sentence under s. 428 (1.4), Criminal 
Procedure Code. In either case, notice to show cause against the proposed enhancement 
must be given to the accused. 


It is necessary for the trial Court to be precise in the sentence it passes and to specify the 
nature of imprisonment which the accused is ordered to undergo. 


*Decided, a 10/13/14, 1970. Crimi- 1 (1925) I. L. R. 52 Cal. 881. 
nal Appeal No. 1082 of 19869 (with Review 2 rent A. I. R. Cal. 890 
ol oan a No. 341 of 1970), against the 8 el A. I. R. Cal. 545 
order of conviction and sentence passed by 4 [1918] A. I. R. Pat. 274 
H. K. Khan, Additional Sessions Judge at 5 [1986] A. I. R. Mad. 280 
Poona, in Sessions Case No. 48 of 1909. 6 boor 11 C. W. N. 740. 
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Tue facts are stated in the judgment. 


P.N. Karlekar, (appointed) for the appellant-accused. 
V. H. Gumaste, Government Pleader, with G. R. Rege, Honorary Assistant to 
Government Pleader, for the respondent-State. 


Mapon J. This is an appeal by an accused who has been convicted under 
ss. 468 and 471 of the Indian Penal Code. 


The facts which have given rise to this appeal are that the appellant’s father- 
in-law, B. R. Kodare, had a savings bank account with the Bajirao Road Post 
Office at Poona. The number of the account was 596028. About three years 
prior to 1969 the appellant left Rahu, the village where he was residing, and came 
to live in Mundhawa near Poona, very close to his father-in-law. He 
became acquainted with Krishna Rasane, the owner of a bangle and cycle shop 
in Mundhawa. In the morning of September 20, 1968 Rasane was coming to 
Poona on his bicycle. On the way he met the appellant who was also proceeding 
to Poona on a bicycle; so these two cycled towards Poona in the company of each 
other. On the way the appellant told Rasane that he wanted to withdraw some 
money from the Bajirao Road Post Office and that Rasane should accompany 
him, and thereafter they could both proceed to Poona together. Accordingly the 
appellant and Rasane went to the Bajirao Road Post Office and the appellant 
handed over a pass book to Mrs. Nalini Alathe, who is the savings bank clerk at 
the said post office, and informed her that he wanted to withdraw Rs. 500. He 
also requested her to give him a withdrawal application form. Accordingly Mrs. 
Alathe gave the appellant a withdrawal application form for being filled in. Ad- 
mittedly the pass book handed over by the appellant to Mrs. Alathe was the pass 
book of Account No. 596028. As the cover of the pass book was missing, Mre. 
Alathe could not find out the number of the account, and in order to trace it she 
kept the pass book with her and tried to ascertain the number of the account from 
the particulars appearing ‘n the last entry in the pass book with the help of the 
savings bank journal. She found that that particular account stood in the name 
of B. R. Kodare and that the entries in the pass book did not tally with those in 
the journal. Further, the first page of the pass book showed erasures and over- 
writing and the name of the depositor shown thereon, both in English and in 
Marathi, was Shivaji Narayen Shinde, that is, the name of the appellant, instead 
of B. R. Kodare. The address appearing on it in Marathi was the Rahu village 
address of the appellant. This aroused the suspicions of Mrs. Alathe who there- 
upon took the savings bank journal and the pass book to sub-postmaster Bhal- 
chandra Kanade and pointed out to him the discrepancies which she had found. 
Kanade checked up the entries and the name appearing in the pass book with 
those in the savings bank journal and verified that they did not tally. On that 
day the Assistant Superintendent of Post Offices, Wasudeo Kulkarni, had come 
to the Bojirao Road Post Office for some administrative work. Sub-postmas- 
ter Kanade reported the matter to him. Kulkarni thereupon called in the 
appellant and asked him why he had brought the pass book. The appellant 
replied that he had brought the pass book as he wanted to withdraw 
Rs. 600. Kulkarni further asked bim who had made alterations in the 

ass book. The appellant denied all knowledge with respect to these alterations. 
Kulkarni also called in Rasane who on being queStioned informed him that 
he had merely accompanied the appellant. Kulkarni thereafter rang up the 
Phule Market Police Chowki and reported the matter. He was asked to bring 
the appellant to the police chowki. cordingly he took the appellant with him to 
the Phule Market Police Chowki and lodged a complaint which was taken down 
as the first information report. The appellant was thereafter put under arrest. 

P.S.I. Dhairasing Jadhav attached to the Phule Market Police Chowki took 
the specimen handwriting of the appellant on September 25, 1968 in the pre- 
sence of panchas. This specimen: writing is exh. 17. He also directed the 
house of the appellant’s father to be searched. The search was carried out by 
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Head Constable Rokade on September 27, 1968 who seized two letters in the 
presence of panchas. These two letters are exhs. 18 and 14 and are admittedly 
‘In the handwriting of the appellant. Exhibit 18 is a letter written by the 
appellant to his father. The name and address of the appellant in the right-hand 
top corner of that letter is in English, the rest being in Marathi. These two 
letters and the specimen handwriting of the appellant along with the pass book 
were sent to the Chief State Examiner of Documents, Shriniwas Phansalkar. 
Phansalkar examined the documents with the help of magnifying apparatus and 
lights from different angles. He also took photographs and came to the conclu- 
sion that the alterations in the pass book were in the handwriting of the same per- 
son as the author of the two letters and the specimen writing. The appellant 
was thereupon, charge-sheeted before the Judicial Magistrate, First Class, Court 
No. 4, Poona. At the time of his examination in the committal Court the appe- 
lant filed an application dated April 17, 1969 pleading guilty to the offences 
with which he was charged and requesting the Court to have mercy on him. He 
also stated in his oral examination by the committal Court that the prosecution 
evidence was true and that he had filed the application pleading guilty volunta- 
rily and under his own'signature. The appellant was thereupon committed to 
Sessions on several charges. The learned Additional Sessions Judge, Poona, be- 
fore whom the appellant was tried reframed the charges to those under ss. 468 
and 471 of the Indian Penal Code. The charge under s. 468 was that the appellant 
had committed forgery in the post office pass book No. 596028 by altering the 
“deposit” and ‘‘balance’”’ figures in the account of B. R. Kodre with intent to 
cheat the postal authorities. The charge under s. 471 was that the appellant 
had fraudulently and dishonestly used as genuine the said pass book which he 
knew or had reason to believe to have been forged. 


During the course of the trial, as the learned Additional Sessions Judge felt 
that on page 1 of the pass book the name of the account-holder “B.R. Kodre” was 
erased and substituted by the name of the appellant, by his order dated July 1, 
1969 he directed the Chief State Examiner Pitanalbes to take photographs of 
that portion of the pass book in ultra-violet light and produce the same in Court. 
This was done. Apart from the evidence of Police witnesses and the panchas, 
the prosecution examined Rasane, the savings bank Account Clerk Mrs. Alathe, 
Sub-Postmaster Kanade and Assistant Superintendent of Post Office Kulkarni 
as also the handwriting expert Phansalkar. The prosecution could not examine 
Kodre as he died about one month before the commencement of the trial in the 
Sessions Court. 


In his examination under s. 842 of the Criminal Procedure Code the appellant 
retracted the plea of guilty which he had made in the committal Court. He sta- 
ted that he had gone to the Bajirao Road Post Office to deposit his father-in- 
law’s pass book and not to withdraw moneys. He denied all knowledge of the 
person who had made the alterations in the pass book. He denied having given 
in the committal Court the application of Apri 17, 1969 pleading guilty. He 
stated that he was ill and did not know who had made that application, He, 
however, admitted that the two letters, exhs. 18 and 14, and the specimen wri- 
ting, exh. 17, were in his own handwriting. i 


The learned Additional Sessions Judge found the appellant guilty on both the 
counts and sentenced him to three years’ imprisonment under s. 468 and to one 
year’s imprisonment under s. 471, both these sentences to run concurrently. It 
is oo this conviction and sentences that the appellant has filed the present 
appeal. 


It will be convenient at this stage to set out the alterations in the pass book 
which the prosecution contends are forgeries. On the first page of the pass book 
the name of the account-holder has been erased and substituted by “Shivaji 
Narayan Shinde Poona”. There is a date in the left-hand corner which, by rea- 
son of being. written over an obvious erasure, cannot be wholly deciphered. A 
little below this is written in Marathi the name of the appellant preceded by the 
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word “Name ” and followed by his Rahu address. The pass book is divided in- 
to seven columns with these respective headings: (1) Date, (2) Date stamp 
of the post office, (8) Amount of each deposit or withdrawal (to be entered 
in words), (4) Amount deposited, (5) Amount withdrawn, (6) Balance at 
credit of depositor, and (7) Initials of postmaster. As appears from the evidence, 
the particulars in these columns are to be filled in by the postal authorities. 
As and when each withdrawal or deposit is made, the stamp of the Post Office 
is ha in column 2 and the Postmaster initials the entry in column 7. On 
February 28, 1966 there was a balance of Rs. 5.84np. only in the account of B. R. 
Kodre. The last four items in the pass book have been altered so as to show fic- 
titious deposits of Rs. 2,000 and Rs. 500 respectively; the first of such depo- 
sits is On page 18 and the second on page 15 of the pass book. In order to re- 
flect these deposits in the sixth column which shows the balance to the credit 
of the depositor, corresponding alterations have been made in the figures men- 
tioned in that column, All entries in the pass book, except the last entry which 
shows the fictitious deposit of Rs. 500 and the fictitious balance of 
Rs. 2,505.84 p., show the date in the first column and bear the signature of the 
Postmaster in the seventh column as also the stamp of the Bajirao Road Post 
Office along with the date on which stamp was put inthe second column. The 
savings bank journal has been produced in evidence and the entries in Kodre’s 
account in the journal tally with those in the pass book if the alterations are 
ignored. It is, therefore, clear that the entries in question are the result of al- 
terations made in the pass book. Even a cursory glance would show that page 1 
contains erasures and over-writing which become glaringly obvious when looked. 
at through the magnifying glass or in the photographs taken by the Chief State 
Examiner of Documents Phansalkar. Phansalkar stated in his evidence that 
the original name was erased both by chemicals as well as by rubbing and that 
the stains of chemicals are visible. 


On the evidence, there can be no doubt, and indeed in his statement under 
s. 842 of the Criminal Precedure Code the ee did not dispute, that the pass 
book did not belong to the appellant but belonged to his father-in-law and that it 
contained alterations and that it was presented at the Bajirao Road Post Office 
by the appellant. The only defence put forward by the appellant was that he 
handed over the pass book for the purpose of depositing it and not to withdraw 
money. We have on the record the clear evidence of Rasane, the Savings 
Bank Clerk Mrs. Alathe and the Assistant Superintendent of Post Offices Kulkar- 
ni that the appellant stated to each of them that he wanted to withdraw moneys. 
Rasane has deposed that on the way to Poona from Mundhawa the appellant 
asked Rasane to accompany him to the Bajirao Road Post Office as he wanted to 
withdraw some money. Mrs. Alathe has stated that the appellant informed her 
that he wanted to withdraw Rs. 500 and that on his request she gave him the 
withdrawal application form. When Kulkarni questioned the appellant, the 
appellant told him that he had brought the pass book as he wanted to withdraw 
Rs. 500. Now, there is no reason, and none is suggested, why any of these three 
witnesses should tell a falsehood. Rasane was the friend of the appellant and 
Mrs. Alathe and Kulkarni arestrangers to him. None of them could be interes- 
ted in the slightest degree in falsely implicating the appellant. Further, unless 
the appellant had asked for a withdrawal application form, there was no reason 
for Mrs. Alathe to have given him one. It passes comprehension why the appe- 
llant should go to the post office merely to deposit the pass book. Deposits and 
withdrawals in a savings bank account in a post office are not effected by 
means of pay-in-slip or by presenting a cheque as in the case of a current account. 
As shown by the instructions contained in the said pass book, a withdrawal is to 
be effected by the depositor taking or sending his pass book to the post office 
with an application in the prescribed form. Similarly, when a depositor wishes 
to deposit money, he has to take or send the amount with his pass book to the 

st office. From the circumstances in which the pass book was presented, it 
is not possible to give any credence to the statement of the appellant that he 
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wished to deposit the pass book. The appellant had taken to the post office a 
pass book which showed on the very first page his name and address and he could 
never have taken that pass book to the post office to deposit it as the pass book 
of his father-in-law. 


The only other question of fact which remains to be considercd is whether the 
appellant is the author of these altcrations. All the circumstances in this case 
point indubitably to the conclusion that that author is the appellant. It was 
he who presented to the saving bank clerk the pass book containing alterations 
and showing on the face of it his own name and address and asked to withdrew 
Rs. 500. It was the pass book of his father-in-law who stayed virtually next 
doors to him. Nobody else would be interested in making these alterations. In 
addition there is the evidence of Phansalkar, the Chief State Examiner of Docu- 
ments, who has given detailed and convincing reasons for coming to the conclusion 
that the handwriting in which the alterations in the pass book were made was 
the same as that of the person who wrote the two letters, Exhs. 18 and 14, and 
the specimen writing, exh. 17. In his statement under s. 842 of the 
Criminal Procedure Code the appellant has admitted that these two letters and 
the specimen writing arc in his own handwriting. We have ourselves compared 
the admitted writings with the alterations made in the pass book and have veri- 
fied the premises from which Phansalkar deduced his conclusion and we are 
satisfied about the correctness of the opinion given by him. We have, therefore, 
no hesitation in holding that the appellant is the author of the above alterations 
made in the pass book. 


It was, however, contended before us that on the facts established by the pro- 
secution, no offence under s. 468 or 471 can be said to have been committed. 
In support of this contention reliance was placed upon the fact that admit- 
tedly the appellant had not received any money from the postal authorities and 
had not even filled in the withdrawal application form, It is true that no moneys 
were handed over by the postal authorities to the appellant nor did the appellant 
fill in the withdrawal application form. That was so because before the 
appellant could fill in the withdrawal application form, he was called in by 
Assistant Superintendent Kulkarni. The submission of Mr. Karlekar, learned 
advocate for the appellant, was that cheating is an essential ingredient 
of the offence under s. 468 and as the appellant did not succeed in obtaining 
money, he could not be said to have committed an offence under that section. 
In other words, this submission amounted to saying that for a forger to be guilty 
of an offence under s. 468 it is necessary that he should also have succeeded in 
his design to cheat. With respect to s. 471, the submission was that the appel- 
lant did not use the forged document, namely, the said pass book, as a genuine 
document since he had not filled in the withdrawal application form. These 
submissions now fall to be considered. 

Section 468 of the Indian Penal Code provides as follows : 


“Forgery for purpose of cheating.—Whoever commits forgery, intending that the document 
forged shall be used for the purpose of cheating, shall be punished with imprisonment of either 
description for a term which may extend to seven years, and shall also be liable to fine.” 

The offence under s. 468 is an aggravated form of the offence of forgery. Under 
£. 468 

“Whoever makes any false document or part ¿f a document with intent to cause damage 
or injury, to the public or to any person, or to support any claim or tille, or to cause any person 
to part with property, or to enter into any express or implied contract, or with intent to commit 
fraud or that fraud may be committed, commits forgery.” 

Under s. 464, which is to be read as part of the definition of “forgery” in s. 468, 

“A person is said to make a false document— 

First,-Who dishonestly or fraudulently makes, signs, seals or executes a document or part 


of a document, or makes any mark denoting the execution of a document, with the intention 
of causing it to be believed that such document or part of a document was made, signed, sealed 
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or executed by or by the authority of a person by whom or by whose authority he knows that 
it was not made, signed, sealed or executed, or at a time at which he knows that it was not 
made, signed, sealed or executed; or 

Secondly.—Who, without lawful authority, dishonestly or fraudulently, by cancellation 
or otherwise, alters a document in any material part thereof, after it has been made or executed 
either by himself or by any other person, whether such person be living or déad at the time of 
such alteration; or...” 


We have not reproduced the third clause of s. 464 as itis not material to the present 
appeal. The offence of forgery simpltctter is punishable under s. 465. The 
group of sections beginning with s. 465 and ending with s. 469 provide for aggra- 
vated forms of forgery. Section 466 deals with forgery of a record of Court or of 
a public register, etec., s. 468 with forgery for the purpose of cheating, and 5.469 
with forgery for the purpose of harming reputation; the punishment prescribed 
for each of these aggravated offences being higher than for, the offence of 
forgery under s. 465. The ingredient of the offence under s. 468 is the commit- 
ting of forgery with a particular intent, that intent being that the document 
forged should be used for the purpose of cheating. The section does not require 
that the accused should actually commit the offence of cheating. Forgery is 
usually an act done in the furtherance of some other criminal design. What is 
material is the intention or purpose of the offender in committing forgery. If 
his intention or purpose in committing forgery is that the forged document should 
be used for the purpose of cheating, the offender is guilty of the aggravated 
offence under s. 468. If a forged document was in fact used by the offender for 
the purpose of cheating, he would be guilty both of the offence uider s. 468 as 
also the offence of cheating and ‘he would be liable to be punished for both these 
offences. 

In the present case, the fact that the appellant did not succeed in cheating the 
postal authorities is irrelevant. There can be no doubt that the appellant com- 
mitted forgery. His act falls under the second clause of s. 464 read with s. 468. 
He has dishonestly, tl at is, with intent to cause wrongful gain to himself, altered 
the pass book in material parts thereof after it was made and executed by the 
postal authorities without his having any lawful authority to do so. He has 
done so in order to cause the postal authorities to part with property, namely, 
money, to him, his purpose being to deceive the postal authorities -by inducing 
them to believe that he was the account-holder and there was sufficient credit 
in the account for payment of a sum of Rs, 500 to him, in order to induce the 
postal suthorites to deliver Rs. 500 tohim. Thus, all the ingredients of s. 468 
are found in the present case. Had the appellant succeeded in obtaining Rs. 500, 
in addition to the offence under s. 468 he would have also committed an offence 
under s. 420. 

Turning now to the submissions on the second count, s. 471 of the Indian Penal 
Code provides as follows : 

“Using as genuine a forged document.—Whoever fraudulently or dishonestly uses as ge- 
nuine any document which he knows or has reason to believe to be a forged document, shall 
be punished in the same manner as if he had forged such document.” : 
A“forged document” is defined by s. 470. Under that section “ a false document 
made wholly or in part by forgery” is designated ‘‘a forged document”. The 
forged document in the present case is the altered pass book. ‘‘Dishonestly” 
and “fraudulently” are defined by ss. 24 and 26 respectively. These sections 
provide as follows : ; | 

“94, Dishonestly.—Whoever does anything with the intention of causing wrongful gain 
to one person or wrongful loss to another person, is said to do that thing ‘dishonestly.’ ” : 

“95. Fraudulently.—A person is said to do a thing fraudulently if he does that thing with 
intent to defraud but not otherwise.” ; ` ; : 

The distinction between these two terms, which occur also in S. 464, cam? for 
consideration before the Supreme Court ia Dr. Vimla v. Delhi Administration* 
1 [1068] A.L. R. S. C. 1572. ye 


3 
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It was pointed out in that case that the two adverbs, ‘‘dishonestly’’ and “frau- 
dulently”, are used alternatively indicating thereby that one excludes the other 
and that they are not meant to be tautological and ought, therefore, to be given 
different meanings. The word “defraud” in s. 25 includes an element of 
deceit. While deceit is an important ingredient of the definition of the word 
“fraudulently”, it is not an ingredient of the definition of the word ‘“‘dishonestly”’. 
‘“Dishonestly”’ involves a pecuniary or economic gain or loss, while ‘fraudulently”’ 
by construction excludes that element. The juxtaposition of the two expres- 
sions, ‘“‘dishonestly’’ and “fraudulently”, used in the various sections of the 
Indian Penal Code indicate their close affinity and, therefore, the definition of 
one may give colour to the other. After considering the various authorities, the 
position in law. was thus summarised by Subba Rao, J., as he then was, who 
delivered the unanimous judgment of the Court (p. 1576) : 


‘To summarize: The expression ‘defraud’ involves two elements, namely, deceit and injury 
to the person deceived. Injury is something other than economic loss that is, deprivation of 
property, whether movable or immovable, or of money, and it will include any harm whatever 
caused to any person in body, mind, reputation or such others. In short, it is a non-economic 
or non-pecuniary loss. A benefit or advantage to the deceiver will almost always cause loss or 
detriment to ihe deceived. Even in those rare cases where there is a benefit or advanage to 
the deceiver, but no corresponding loss to the deceived, the second condition is satisfied.” 


In the present case, itis clearly established that the intention of the appellant 
was to make wrongful gain to himself. What is, however, contended on his be- 
half is that there was no dishonest use made of this forged document. This 
contention cannot be accepted. In our opinion, the words “uses as genuine” 
in the phrase “uses as genuine any document which he knows or has reason to 
believe to be a forged document” occurring in s. 471 are used in a general sense. 
Bearing in mind the wide variety of ways in which a forged document can be 
used, it would be neither practical nor desirable to put the words “‘uses as 
genuine” in the strait-jacket of an exhaustive definition. In our opinion, these 
words cannot and do not mean that the user must be an effective one. They 
have reference to the act of the offender and not to the resultant effect on the 
person to whom the forged document is presented. 


This question has been considered in a number of decisions of other High Courts 
though it does not appear to have come before this High Court. In Emperor 
v. Mohit Kumar Mukerjee*, after discussing the earlier authorities, Page, J., 
sitting singly on the Original Criminal Side of the Calcutta High Court, held 
that when a person fraudulently or dishonestly presents a document to another 
person as being what it purports to be, or causes the same to be so presented, 
knowing or having reason to believe that it is forged, the document is used as 
genuine within the meaning of s. 471 of the Indian Penal Code. Whether there 
has been a user or not must depend upon the circumstances of the case. Neither 
the acquisition nor the deprivation is an essential ingredient of the intent in an 
offence under s. 471. In Supdt. & Rembr., Bengal v. Daulatram', a Division Bench 
of the same High Court pointed out that to constitute an offence under s. 471, 
the nature of the user is not material. In 4li Ahmad v. Emperor’, the facts 
were that certain false documents were filed in Court along with the plaint. 
It was contended in the written statement that these documents were a forgery. 
The suit was dismissed. The accused was thereafter prosecuted and convicted, 
inter alia, under s. 471. The same Division Bench of the Calcutta High. Court 
held that if a person puts forward a document as supporting his claim in 
any matter, whether that document is acted upon by the Court or used 
in evidence or not is immaterial for the purpose of constituting user of the do- 
cument by that party within the meaning of s. 471. The same view. was taken 
by a Division Bench of the Patna High Court in Idu Jolaha v. Emperor’. In Ha- 
mpana Gowd v. Emperor®, a suit was filed against the accused on a pronote, 


2 (1925) I. L. R. 52 Cal. 881. 5 [918] A.I. R. Pat. 274. 
8 [1082] A. I. R. Cal. 890, at p. 898 (2). 6 [1986] A. I. R. Mad. 280. 
4 [1982] A. I. R. Cal. 548. 
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The accused set up the defence of part payment and produced certain receipts 
in Court in respect of such alleged payments. After filing these documents along 
with his written statement in Court, the accused did not defend the suit any 
further and the suit was decreed ew parte, and it was found that these receipts 
were forged. The accused was prosecuted and convicted under 8. 471. It was 
argued in an appeal by the accused against his, conviction that what the accused 
had done did not amount to using the forged receipts as genuine. This argument 
was characterised by King, J., as being ‘‘quite unsustainable”. He said (p. 282): 


‘« ,..It is impossible in my opinion to maintain that when a man gives receipts to his vakil 
and asks him to produce them in Court in support of his defence to a civil suit, he is not using 
those receipts as genuine.” 


These authorities fortify us in the conclusion we have reached that what is re- 
levant under s. 471 is the use to which the forged documentis put by the offender 
and not whether the party to whom the document is presented accepts or treats 
that document as genuine. 


In the present case also when the appellant handed over the pass book to 
Mrs. Alathe, he did so using that forged pass book as genuine and desiring on 
the strength of it to withdraw Rs. 500. He asked for a withdrawal application 
form to enable him to complete the offence of cheating by filling in tte form and 
obtaining payment of Rs. 500. That he did not succeed in carrying out his cri- 
minal object of causing wrongful gain to himself by obtaining Rs. 500 on the 
strength of this forged pass book does not mean that he did not use the forged 
document as genuine. He, being the author of the forgery, of course knew the 
pass book to be a forged document. Thus, all the ingredients necessary to 
constitute an offence under s. 471 are found in the present case. 


We, therefore, hold that the appellant was rightly convicted both under s. 468 
as also under s. 471 of the Indian Penal Code. 


While we were delivering this judgment, it came to our notice that in sentenc- 
ing the appellant to imprisonment on both the counts the learned Additional 
Sessions Judge had omitted to specify the nature of the imprisonment which 
the appellant was to undergo. In the warrant under s. 888 of the Criminal Pro- 
cedure Code which he issued to the Jailer for execution of the sentence the lear- 
ned Additional Sessions Judge, however, provided that the appellant was to 
suffer rigorous imprisonment on both the counts. This warrant clearly mani- 
fested the intention of the trial Court to pass upon the appellant a senterce of 
rigorous imprisonment. A question then arose whether the judgment should 
be read along with the warrant so as to effectuate the intention of the trial Court 
or whether the judgment should b2 read by itself and the sentence of impri- 
sonment passed upon the appellant should be taken as simple imprisonment 
and, if so, whether the nature of tne sentence should be aitered in appeal so as 
to bring it in conformity with the intention of the trial Court. Accordingly, we 
requested the learned Government Pleader to appear and assist us and adjourned 
the further delivering of the judgment till today to enable him to do so. At the 
same time we issued 8 notice to the appellant who was preseat in Court to show 
cause why the sentences imposed upon him should not be enhanced and directed 
the appellant to be produced in Court today. 

The learned Government Pleader has appeared today and made his submiss- 
ions and we are indebted to him for his assistance. We now proceed to consider 
the law on this point. 

Section 68 of the Indian Penal Code prescribes the punishment to which 
offenders are liable under the provisions of that Code. That secticn provides 
as follows : 

“58. Punishments.—The punishments to which offenders are liable under the provisions 
of this Code are — 

First.—Death ; E 

Secondly .—Imprisonment for life ; 
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Fourthly —-Imprisonment, which is of two descriptions, namely :-—~ 
(1) Rigorous, that is, with hard labour ; 
(2) Simple; 

Fifthly —Forfeiture of property ; 

Stathly .—Fine.” 


The third clause of s. 58 was repealed by the Criminal Law (Removal of Racial 
Discriminations) Act, 1949. The present second clause was substituted for the 
original by the Code of Criminal Procedure (Amendment) Act, 1955. The 
original second clause provided for transportation. 


Thus, under the amended s. 58 there are three kinds of imprisonment to which 
an offender is liable; (1) imprisonment for life, (2) rigorovs imprisonment, and 
(8) simple imprisonment. Imprisonment for life, which with effect from Janu- 
ary 1, 1956 is substituted for the sentence of transportstion, stands on a different 
footing from the other two kinds cf imprisonment. Though the nature cf life im- 
prisonment is not specitied in the section, by reason of its legislative history and 
the interpretation placed upon the old cl. (2) by the Privy Council in Ktshors Lal 
v. Emperor’, it has been held that ‘imprisonment for life” means “rigorous im- 
prisonment for life” and it is, therefore, not necessary while imposing the sen- 
tence so to specify it. (See Urlikia v. State®, and the observations of the Supreme 
Court in G. V. Godse v. State of Maharashtra®). The same reasoning, however, 
cannot apply to the remaining two kinds of imprisonment prescribed bys. 58. 
These two kinds of imprisonment are for a term of years end are expressly specified 
to be either rigorous or simple. Unders. 867 (2) of the Criminal Procedure Code, 
the judgment of a trial Court is to specify the offence of which, and the section 
of the Indian Penal Code or other law under which, the accused 1s convicted and 
“the punishment to which he ts sentenced”. Section 60 of the Indian Penal Code 
confers upon the Court the power to direct in the sentence whether the sentence 
of imprisonment should be wholly simple or wholly rigorous or in part rigorous 
and in part simple. The nature of the imprisonment to be undergone by an 
accused must, therefore, be specified in the judgment itself. It cannot be spe- 
cified for the first time in the warrant which the trial Court issues to the jailor 
under s. 888 of the Criminal Procedure Code for the execution of the sentence. 
That warrant has to be in conformity with the final orders embodied in the 
judgment of the trial Court. Clause (f) of the substituted paragrapt 48 of the 
Criminal Manual (1960 edition, revised) issued by this High Court for the guidance 
of the Criminal Courts and officers subordinate to it, requires that before signing 
the warrant of commitment, the Judge or the Magistrate concerned should satisfy 
himself that the warraat is in conformity with the order passed and that all the 
materiel details are included therein. It is, therefore, not possible to construe 
the sentence passed by the learned Additional Sessions Judge by taking the aid 
of the warrant issued by him under s. 888 of the Criminal Procedure Code. 


The question which now falls to be considered is the nature of the imprisonment 
which the appellant has been sentenced to undergo by reasons of this lacuna in 
the Judgment. It is a fundamental principle of criminal jurisprudence that no 
man shall be subject to any punishment except in strict conformity with the 
requirements of law. If there is any ambiguity, doubt or defect in the sentence 
passed upon the accused, its benefit ought to go to the accused. . 

Formerly Judges took so strict a view of the matter that cases are to be found 
in old law reports where the judgment was declared invalid by reason of a 
formal defect in the pronouncement of the sentence. For instance, in R. v. Wal- 
cott,.° affirmed by the House of Lords in The King and Queen v. Walcott 
a writ of error was brought in the Court of King’s Bench by a son to reverse 
an attainder for treason committed by his father on the ground that 
the formal Judgment, though it provided for“quod interiora sua eatra 
venirem suum capiantur’, omitted the words ‘“ipsocue vivente conburentur’’. 


7 ew A. I. R. P. C. 64. 10 (1604) 4 Modern 395, 87 E. R. 464. 
8 Heer A. I. R. Or. 149. 11 (1696) Shower P. C. 127, I E. R. 87. 
9 [1961] A. I. R. S. C. 600. 
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In other words, the Court in sentencing the offender to be drawn, hanged and 
quartered, though it directed the removal of his entrails, had omitted to direct 
that they should be burnt while he was still alive. The attainder was reversed, 
the Court holding that “when the law of England appoints a particular judg- 
ment for an offence, it is not in the power of the Judges to alter it, either by any 
addition or a diminution”. In Tynte v. The Queen™, the sentence of outlawry 
pronounced against the Duke of Wharton for not appearing to answer an 
indictment for treason was reversed at the instance of one of his descendants who 
claimed his barony 116 years after the sentence was passed on the ground of formal 
defects in the outlawry, the T one being that contrary to the requirements 
of s. 4 of statute 4 & 5 William & Mary c. 22 neither a proclamation had been 
made nor a writ of proclamation issued. Following upon this decision the 
Committee of Privileges of the House of Lords in The Wharton Peerage Claim, 
upheld the claim of the succeesful challenger to be entitled to the barony. R.v. 

artnet and Casey**, was a curious case which arose in Ireland a little earlier. 
In that case two prisoners were sentenced to death but the sentence omitted to 
specify that their bodies should be buried in the precincts of the gaol. The 
ease was referred to ten Judges, six of whom held that this omission rendered 
the judgment illegal and the prisoners were pardoned and discharged. 


Fortunately, today such barbaric punishments as those under which the offen- 
der was outlawed or was drawn, hanged and quartered have become, along with 
the pillory, the thumbscrew and the rack, curiosities of legal history and, unlike 
the days in which those cases were decided, we have superior Courts possessing 
criminal appellate jurisdiction as well as criminal revisional jurisdiction and 
vested with ample powers in the exercise of both these jurisdictions. 


Bearing in mind the cardinal principle of criminal jurisprudence that the benefit 
of any ambiguity or doubt must go to theaccused and having regard to the amp- 
litude of our powers, we find no difficulty either in interpreting the sentence 
passed upon the appellant or in envisaging the remedy to supply the lacuna in 
it. Under s. 58 of the Indian Penal Code, imprisonment for a term can only 
be of two kinds—simple or rigorous. Simple imprisonment is less severe of the 
two kinds of imprisonment. The sentence imposed upon the appellant must, 
therefore, be construed as being one of simple imprisonment only. The same 
construction was placed by a Division Bench of the Calcutta High Court in Sheikh 
Amir Ali v. Mathoo Sahoo", which, though a case under s. 859 of the old Civil 
Procedure Code of 1882, appears to have been decided upon the same principle 
of adopting an interpretation more favourable to the accused. . 


We must, however, point out that the trial Court has no jurisdiction to rectify 
such an error either by supplying the omission in the warrant issued by it under 
s. 888 of the Code of Criminal Procedure for execution of the sentence or by re- 
viewing the judgment or by a subsequent order. Jf the nature of sentence 
is altered so as to make it more severe, the sentence is enhanced. Rigorous 
imprisonment is more severe than simple imprisonment and to alter the nature 
of imprisonment from simple imprisonment to rigorous imprisonment is to en- 
hance the sentence. Under the Code of Criminal Procedure, the power of en- 
hancing sentence is vested only in the High Court in the exercise of its revisional 
jurisdiction under s. 439 or in the exercise of its appellate jurisdiction under s, 
428 (14), in both the cases the exercise of this power being subject to the condition 
of an opportunity being.afforded to the accused to show cause against such en- 
hancement.. Further, under s. 869 of the Criminal Procedure Code, once a cri- 
minal Court has signed its judgment, it cannot alter or review it, except to correct 
a clerical error. Imposition of a sentence or specifying the nature of imprison- 
ment can by no stretch of imagination be brought under the head of “clerical 
error’. After a judgment is signed, any subsequent attempt by the trial Court 

12 (1845) 7 Q. B. 216, 118 E. R.489. l4 (1840) 1 Jeb C. C. 802. 


18 (1844-45) 12 Cl. & F. 205, at p. 807, 15 (190% 11 C. W.N. 740. 
8 E. R. 1419, at p. 1426. 
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to supply an omision or rectify a defect therein to bring out the real intention 
underlying the sentence passed by it as, for example, specifying the description 
of imprisonment, would amount to altering or reviewing the judgment after it 
was signed. This it has no jurisdiction or power to do under s. 869 of the Crimi- 
nal Procedure Code. The proper procedure in such a case, as pointed out in 
In Re Dhondi Nathaji Raut™, would be to submit the proceedings to the High 
Court and ask that Court, in its revisional jurisdiction, to enhance the punish- 
ment. In an appropriate case the State may itself invoke the revisional powers 
of the High Court or the High Court may exercise such powers suo motu. Where 
the High Court is already seized of the matter in an appeal against a conviction, 
the High Court can enhance the sentence under s. 428 (1A), provided notice 
to show cause against such proposed enhancement has been given to the accused. 
To avoid situations such as this, we cannot too strongly emphasise the necessity 
of trial Courts being precise in the sentence they pass and specifying the nature 
of imprisonment which the accused is ordered to undergo. 


In the present case, as mentioned above, we have, in order to effectuate the 
clear intention of the trial Court, issued the required notice to the appellant and 
ordinarily we would have acted upon such notice and enhanced the sentence 
by making it rigorous, this being the usual punishment for offences of which the 
appellant has been found guilty. The case of the appellant is, however, a pathe- 
tic one. We are informed that he is suffering from cancer of the stomach. The 
record itself bears out the he has been ailing for some time prior to 1964. The 
letter written by the appellant to his father (exh. 18), upon which the prosecution 
itself has relied, shows that as far back as April 1964 he was unable to retain 
any food. Police head constable Mahadeo Pathak who arrested the appellant 
has stated in his evidence that after the appellant was arrested, he became ill 
and had to be sent to the Sassoon Hospital for treatment. The written plea of 
guilty filed by the appellant in the'committal Court states that while in custody 
he was operated upon for cancer. Taking these circumstances into consideration, 
we feel that this is a fit case in which we should show leniency and let the sentence 
as passed by the learned Additional Sessions Judge stand. 

As the appeal has failed on merits, it will stand dismissed. 

We discharge the notice for enhancement of sentence which we have issued. 
We, however, make it clear that the sentence of imprisonment on both the counts 


which the appellant has been ordered to undergo will be of simple imprisonment 
only. The warrant under s. 888 will stand amended accordingly. 


Appeal dismissed. 


ORIGINAL CIVIL. 


Before Mr. Justice K. K. Desai and Mr. Justice Nain. 
PRAKASH COTTON MILLS PRIVATE LTD. v. B. N. RANGWANL* 


Central Facises and Salt Act (1 of 1944), Secs. 6, 9,83-—Central Excise Rules, 1944. Rule 9—Whe- 
ther inquiry held under rule 9 (2) a quasi-judicial inquiry—Applicabiltty of rules of natural 
justice to such inquiry. 

The inquiry held under rule 9 (2) of the Central Excise Rules, 1944 is a quasi-judicial in- 
quiry and not merely an administrative inquiry. .Such inquiry would have to be without 
breach of rules of fairplay and natural justice. Therefore in such an inquiry the finding 
arrived at must be made after giving an appropriate opportunity to show cause to the 
offending manufacturer. The materials on the basis whereof conclusions and/or findings 
are intended to be arrived at against him should be in the clearest terms and in al detailed 
particulars disclosed to the offending manufacturer. 


16 (1921) 28 Bom. L. R. 846. ~ gcellaneous Petition No. 824 of 1964. 
*Decided, August 25/26, 1970. O.C, J. Mi- 


G.LR.—16, 
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Orient Paper Mills Ltd, v. Union of India, Collector of Central Excise and Land Customs, 
Shillong v. Sanararmal Purohit, A. K. Kraipak v. Union of India, State of Orissa v.Bina- 
pani Deit ond H. K. (An Infant), In re,® referred lo. 


In this petition under art. 226 of the Constitution of India, Prakash Cotton 
Mills Private Ltd. (petitioner No. 1) and petitioner No. 2, who was the Direc- 
tor of petitioner No. 1 Company, challenged the legality of five notices of demand 
issued by the Excise Authorities for recovering excise duty respectively dated 
June 17, 1964, June 26/29, 1964, June 80/July 1, 1964, July 28/24, 1964, and 
August 18, 1964, as also an order of detention dated June 17, 1964. The lan- 
guage in each of the notices of demand was Similiar. The notice of demand 
dated June 17, 1964, ran as follows: 

“Take notice that on behalf of Central Government I hereby demand under Rule 9 (2) of 
the Central Excise Rules, 1944, payment by you of the sum of Rs. 49,86,444.89 np.... being 
the Basic Excise duty, Additional Excise duty and Handloom Cess immediately. 

PARTICULARS OF DEMAND. 

Being the duty on cotton fabrics manufactured on your behalf on powerlooms situated at 
Mnadanpura, Bhiwandi, Worli Centre, Malad Centre, Kurla and Curry Road during the period 
1-7-1960 to 5-3-1968, 1-1-1962 to 81-3-1968, 18-1-1963.to 28-2-1968, 1-8-1961 to 7-8-1963, 
October, 1962 and October, 1962, respectively and cleared in contravention of Rules 9, 52, 52-A 
of the Central Excise Rules, 1944, without payment of duty. ‘The details of the cloth manu- 
factured and cleared and the duty involved are as per Annexure ‘A’ to this Demand Letter.” 


The petitioners challenged the demands made by these notices on several 
grounds. The petitioners inter alia contended that the impugned notices of 
demand were issued without giving any hearing or opportunity to the Mills Com- 
pany to show cause against the conclusion arrived at by the Assistant Collector 
of Central Excise (respondent No. 1 ) that cotton fabrics mentioned therein were 
manufactured by the Mills Company or on its behalf. The action of respondent 
No. 1 in arriving at the aforesaid decision ew parte and without giving to the Mills 
Company any notice and prior opportunity of being heard or having say in the 
matter was in flagrant disregard of the principles of natural justice. The notices 
did not indicate the basis or evidence or the material on the basis whereof res- 
pondent No. 1 had come to the above conclusion. The conclusion had been 
arrived at without any evidence on record and was the result of speculation, sur- 
mises and conjectures aud suspicion, Even if there was some basis or evidence 
or material in the possession of respondent No. 1 for coming to his above con- 
clusion, that conclusion had been arrived at behind the back of the petitioners 
on information illegally obtained and such material was being utilised to the 
detriment of the Mills Company without giving any opportunity of rebutting 
and/or controverting the same. 

Respondent No. 1 submitted that the Mills Company was not entitled to any 
hearing in connection with the matter of issuance of the above five impugned 
notices of demand. The amounts mentioned in the notices were merely assess- 
ment of duty and the assessment was an administrative act. In connection 
with these assessments, there was a right of appeal in the Mills Company and in 
the matter of appeal a hearing would have been afforded to the Mills Company. 
The case of the Mills Company that no hearing was given or an opportunity to 
show cause had not been afforded was not correct. 


The petition was heard. 


F. S. Nariman, with P. R. Mridul and P. R. Kedia, for the petitioners. 
K. H. Bhabha, with R. J. Joshi and F. L. Dalal, for the respondents. 


K. K. Desar J. [His Lordship after stating the facts and considering the 
contentions of the petitioners and respondent No. 1, proceeded] Now, in connec- 


1 (1970) Civil Appeals Nos. 976-996 of 1966, (Supreme Court). 
decided on March 10, 1970 (Supreme Court). 8 [1970]A. I. R. S. C. 150. 
2 (1968) Civil Appeals Nos. 1862 and 4 [1967] A. I. R.S. C. 1269. 
1368 of 1967, decided on February 16, 1968 5 [1967]2 Q. B. 617. 
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tion with these rival contentions, it is convenient first to refer to the provisions 
in Rule 9 and the general scheme of the rules relating to enforcement and collec- 
tion of excise duty. In that very connection, it is necessary to refer to ss. 6, 9 
and 88 of the Central Excises and Salt Act, hereinafter referred to as “the Act”. 


Under s. 8 of the Act, duty of excise is charged on all excisable goods produced 
or manufactured in India. The word “manufacturer” is defined in cl. (f) of s. 2 
to include not only a person who employs hired labour in the production or ma- 
nufacture of excisable goods, but also any person who engages in their production 
or manufacture on his own account. Under Rule 7, it is incumbent on every 
person who manufactures excisable goods to pay excise duty. In that connection, 
under Rule 9, there is prohibition against removal of excisable goods from the 
place of their manufacture or any premises appurtenant thereto specified by 
the Collector until excise duty is paid. Under Rule 10, provision is made for 
recovering short-levied excise duty. The rules in Chapter V provide for what 
might be called a watertight scheme for recovering duty before the excisable 
goods are removed from the place of manufacture and/or any other place fixed 
for storing of the excisable goods after taking licence and the authority of the 
Collector. The scheme of Rules 48 to 56 in this chapter makes it impossible for 
any manufacturer to remove excisable goods except upon payment of duty. 
Any evasion of payment of excise duty of necessity involves contravention of 
these rules in Chapter V. Sub-rule (2) of Rule 9 provides : 


“Tfany excisable goods are,in contravention of sub-rule (i) ... removed from, any place 
specified therein, the producer or manufacturer thereof shall pay the duty leviable on such goods 
upon written demand made ... and shall also be liable to a penalty which may extend to two 
thousand rupees , and such goods shall be liable to confiscation.” 


This sub-rule was inserted in Rule 9 by a notification dated November 27, 1948. 
Section 9 of the Act relates to offences and penalties, and evasion of payment 
of duty payable under the Act is made an offence and is punishable with impri- 
sonment for a term extending to six months and fine extending to two thousand 
rupees or with both. Under s. 88, power of adjudication of penalty and con- . 
fiscation is vested in the officers mentioned in that section. Jurisdiction of civil 
Court is withdrawn in respect of matters arising under the Act. Having regard 
to the scheme in the rules and the above provisions in ss. 9 and 88, the nature of 
the investigations which will take place for imposing liability to pay excise duty 
under sub-rule (2) of Rule 9 becomes evident. Without wilful and fraudulent 
breach of the rules relating to storing and non-removal of goods without payment 
of excise duty, no manufacturer would be able to evade payment of excise duty. 
Inquiry under sub-rule (2) is towards proving fraudulent and wilful evasion of 
obligation to pay duty and for arriving at a positive finding that a manufacturer 
had by such wilful and fraudulent breach of rules evaded payment of duty. On 
the very same finding, penalty and confiscation can be adjudged against him. 
On the very same finding, though by a different Tribunal, the offending manu- 
facturer can be held to be guilty of offence under s. 9 and can be sentenced to 
imprisonment and fine. The findings to be made for imposing excise duty under 
sub-rule (2) of Rule 9 thus will be of extremely serious kind and character. Having 
regard to these facts, it is difficultto hold that the inquiry which must be made 
before imposing and/or demanding duty under sub-rule (2) will not be of quasi- 
judictal character or will be administrative. Now, in this connection, the de- 
partment may be considered to be one party to the lis wherein its claim is that 
the manufacturer has wilfully and fraudulently evaded payment of duty and has 
for that purpose illegally committed breach of statutory rules. The other party 
to that lis would be the offending manufacturer. The result of the findings 
made in the inquiry under sub-rule (2) would be levy of (i) heavy excise duty and 
(ii) penalty and confiscation. It would be difficult to hold that in such an in- 
quiry conclusions can be made and findings can be arrived at without giving 
an appropriate opportunity to show cause to the offending manufacturer. The 
nature of the opportunity to be afforded to such a manufacturer cannot be stated 
yn detail in this judgment. It is, however, sufficient to state that the materials 
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on the basis whereof conclusions and/or findings are intended to be arrived at 
against him should be in clearest terms and in all detailed particulars disclosed 
to the offending maufacturer. This would be necessary, so that in connection 
with these materials, he can give explanations and if he so chooses tender evidence 
and make a case that the material was insufficient for the necessary conclusions 
and findings and/or that the material was not reliable. l 


In this connection, it may be stated that in the case of Orient Paper Mills Lid. 
v. Union of India! duty was levied by excise officers under sub-item (1) of item 
17 in the First Schedule to the Act merely because they were directed to do so 
by the higher authorities. The Supreme Court held that it was not proper for 
the excise officers to proceed to levy duty merely because directions were given. 
The observation was: 

“Et is apparent from the judgment referred to above and numerous other decisions of 
this Court delivered in respect of various taxation laws that the assessing authorities exercise 
quasi-judicial functions and they have duty cast on them to act in a judicial and independent 
manner”. 


Mr. Bhabha has submitted that these are casual observations and are of no effect. 
In the case of Collector of Central Ewcise and Land Customs, Shillong v. Sana- 
warmal Purohit? the Supreme Court, inter alia, observed : 


‘*_..1f a tribunal receives from a third party a document relevant to the subject matter 

of the proceedings, it should give both parties an opportunity of commenting on it; vide Hals- 
bury’s Laws of England, Vol. 11, p. 66. It was the duty of the Collector of Customs to inform 
the persons charged before him of the charges against them with full details, the evidence in sup- 
port of the charges and to give them an opportunity to meet those charges and the offences 
against them. <A quasi- judicial authority would be acting contrary to the rules of natural jus- 
tice if it acts upon information collected by it which has not been disclosed to the party con- 
cerned and in respect of which full opportunity of meeting the inferences which arise out of it 
has not been given.” 
These cases go to show that the Supreme Court was of the view that assessment 
of excise duty involved determination of issues in a quasi-judicial manner. In- 
quiries in connection with imposing of excise duties must be held upon giving 
information to the person charged with full details of the evidence in support 
of the charges and an opportunity to meet those charges must always be afforded 
to the offending party. 

In the case of 4. K. Kraipak v. Union of India’ reference is made to the case 
of State of Orissa v. Binapani Dei. In that case dealing with an inquiry as 
regards the correct age of a Government servant, Shah, J., speaking for the Court 
observed (p. 1272) : 

“We think that such an enquiry and decision were contrary to the basic concept of 

justice and cannot have any value. It is true that the order is administrative in character, 
but even an administrative order which involves civil -consequences, as already stated, must 
be made consistently with the rules of natural justice after informing the first respondent of 
the case of the State,...” 
The Court proceeded to decide the case of 4. K. Kraipakv. Union of India on an 
assumption that the power of selection that was exercised was an administrative 
power. In that connection, the above observations in the case of State of Orissa 
y. Binapani Det were cited. The Court referred to the observation of Lord 
Parker, C. J., in H. K. (An Infant), In.re.6 The Court observed (p: 157) : 


“Enquiries which were considered administrative at one time are now being considered 
as quasi-judicial in character. Arriving at a just decision is the aim of both quasi-judicial en- 
quiries as well as administrative enquiries. An unjust decision in an administrative enquiry 
may have more far-reaching effect than a decision in a quasi-judicial enquiry... Whenever 


1 (1970) Civil Appeals Nos. 976-896 of (Supreme Court). 
1966, decided on March 10, 1970 (Supreme 3 earl A. I, R. S. C. 150. 
Court), . 4 [1967] A. I. R.S. C, 1269. 
2 (1968) Civil Appeals Nos. 1862 and 5 [1967]2 Q.B. 617. 
1363 of 1967, decided on February 16, 1968 
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a complaint is made before a court that some principle of natural justice had been contravened 
the court has to decide whether the observance of that rule was necessary for a just decision 
on the facts of that case.” 


Having regard to the above ‘discussion, in our view, inquiries held under sub- 
rule (2) of Rule 9 would be quasi-judicial and not merely administrative Inquiry. 
Even if the inquiry is held to be administrative inquiry, having regard to the evil 
consequences which would be visited on the offending manufacturer, the inquiry 
would have to be without breach of rules of fairplay and natural justice. The 
description of the nature of the inquiry would not make any difference to the 
situation. 


Th t of the judgment is not material to this report.] 
ARTER dia j Rule made absolute. 


Solicitors for the petitioners: Bachubhai Munim & Co. 
Solicitors for the respondents : P. G. Gokhale. 


Before Mr, Justice K. K. Desai and Mr, Justice Nain. 
VOLTAS LIMITED v. A, K. ROY.* 


Central Eaxcises and Salt Act (X of 1944), Sec. 4—Sea Customs Act (VIII of 1878), Sec. 36— 
“Wholesale cash price,” what is —Whether price of bulk sales to conswmers means wholesale 
price. 

The phrase ‘‘wholesale cash price’? contained in clause (a) of s. 4 of the Central Exoises 
and Salt Act, 1944, is used in the section in contradistinction to the retail price and that 
price is relieved of the loading represented by post manufacture expenses unless they 
form part of the profits of the manufacturer himself. The word “wholesale ” in the phrase 
“wholesale cash price” in cl. (a) has not the meaning of price for bulk sales and quanti- 
tative sales. Sales by manufacturers to consumers in large quantities and at prices 
which might in common parlance be described as wholesale prices, cannot be held to 
be at “wholesale cash price” within the meaning of cl. (a) of s. 4 of the Act. 

Vacuum Oil Company v. Secretary of State’ and Ford Motor Company of India, Limited v. 
Secretary of State,? applied. 

National Tobacco Co. vw. Collector, Central Eacise,? dissented from. 
Asoke Exporters and Importers v, Collector of Custome,* Amco Batteries (P) Lid, v. Asai. 
Collector, Central Eecise,’ Union of India v. Suryaprakasa Rao,* Cellector, Central Eacise v. 
Shankarlal’ and Waverly Jute Mills v. Raymon & Co.,° referred to. 


THE facts are stated in the judgment. 


N. A. Palkhivala, with S. J. Sorabjee and A. J. Rana, for the petitioners. 
K. H. Bhabha, with R. J. Josht, for the respondents. 


K. K. Desar J. In this petition under art. 226 of the Constitution, the 
petitioner Company (hereinafter called the petitioners) has challenged the lega- 
lity of the appellate order of respondent No. 1 dated May 2, 1967, in respect 
of the petitioners’ liability to pay excise duty for the year 1968 and the orders of 
the Assistant Collector of Customs relating to the petitioners’ liability to pay 
excise duty for the-years 1962, 1964, 1965, and 1966 and the diverse notices of 
demand calling upon the petitioners to pay for the above years the different 
assessed amounts aggregating to Rs. 27,57,477.19. The facts leading to the 
institution of the petition may be shortly summarised as follows:— 

The petitioner Company carries on business of manufacturing and selling air- 
conditioners, water coolers and component parts thereof. The petitioners orga- 


"Decided, August 14/10, 1970. O. C. J. 4 oa 470. 


Miscellaneous Petition No, 824 of 1967. 5 {31963)A.1.R. Mys. 216 
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nise sales of the goods of their manufacture from their head office at Bombay and 
from branches at Calcutta, Delhi, Madras, Bangalore, Cochin and Lucknow. 
From these offices the petitioners effect direct sales to consumers at “list prices”. 
Further, the petitioners have made agreements with certain dealers inter alia 
agreeing to sell to these dealers for each different area all the different goods 
manufactured by the petitioners on the terms and conditions which appear in a 
specimen copy of the agreement annexed as exh. A to the petition. The exh. Al 
to the petition contains particulars of the dealers with whom agreements were 
made on the conditions appearing in the specimen copy exh. A and of the dates 
of their appointments as also the dates of termination of some of such appo- 
intments. It appears that between 1962 and 1966, which is the relevant period, 
the petitioners had made agreements on the above terms with dealers at Surat, 
Poona, Rajkot, Nagpur, Dibrugarh, Allahabad, Banaras, Agra, Amritsar, Jaipur, 
Trichy, Coimbatore, Vijayawada, Mangalore and Calicut. Apparently, these 
agreements relate to very large areas of local districts roundabout the places 
mentioned above. The appointed dealers agreed, inter alia, to render servicing 
to the air-conditioners and water coolers sold. Paragraph 11 of the agreement 
contains descriptions of the goods and includes the “‘list prices” fixed by the 
petitioners for sale of their goods to consumers. Details of the discounts given 
to the consumers when price was paid in cash or larger quantities were purcha- 
sed are contained in these particulars. The agreements provide that the dea- 
lers should not sell the goods sold by the petitioners to them except strictly in 
accordance with the list prices fixed by the petitioners. The relevant provi- 
sion in this connection is: 


‘These prices are to be taken for supply of the units on the basis of F.O.R. client’s nearest 
railway station, i. e. you are not to charge the clients for freight, insurance and packing charges. 
Turther, freight, insurance, packing charges and sales tax paid by you on the purchase of 
unit from us are to be borne by you and not to be charged to the customers.” 


As regards the terms for sale of the petitioners’ goods to the dealers, the provi- 
sion jis: 

“We agree to sell to you the ‘Crystal’ Room Air-conditioners, ‘Tushar’ Water Coolers and 
Dehumidifying units at our list prices, less 22% discount. These prices are, at your option, 
either F. O. R. Bombay (i. e. packed free) or unpacked ea our godown in New Delhi. The Central 
or State Sales/General/Purchase Tax or any other local taxes such as octroi, ete., any further 
statutory levies, transit insurance, freight charges and packing charges (wherever involved) 
will be to your account. ‘You will not be entitled to any discount on the prices of the accesso- 
ries mentioned in the price schedule on pages 8 and 4 of this letter.” 


Similar provision is made for sale of spare parts of the air-conditioners and the 
water coolers and dehumidifying units and provides for sale at list prices less 20 
per cent discount. Apparently, these agreements are made in the ordinary course 
of business and the prices for sale of the goods of the manufacture of the petition- 
ers to the dealers are fixed in a commercial manner and are not arbitrary. The 
para. 12 in the agreements provides for forwarding by the petitioners of all inqui- 
ries in respect of the territory mentioned in the agreements to the dealers with 
an option to the petitioners to quote and sell the articles required directly even 
in the dealers’ territory. In that connection, the provision is that in respect of 
direct sales commission as calculated in that paragraph would always be pay- 
able by the petitioners to the dealers. 


The petitioners’ case is that diverse terms mentioned in the agreements with dea- 
lers are all for ensuring that the public get the goods of the manufacture of the 
petitioners at uniform and standard price and the units are properly serviced 
and preserved in good condition after sale. All the units and component parts 
(i. e. goods of each kind) manufactured by the petitioners were at some time 
or another sold by the petitioners to the dealers in accordance with the terms 
in the agreements: This was not the case in respect of the unit described as low 
temperature unit Model B-I-BL which came to be sold directly by the petitioners 
to consumers because of the nature of this model. 
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Excise duty on the basis of ad valorem value was imposed on air-conditioners, 
water coolers and parts of water coolers from March 1, 1961. The petitioners’ 
case that the list prices less 22 and 20 per cent discount which the petitioners 
agreed to charge to their dealers was “wholesale cash price” in respect of all the 
articles of the manufacture of the pretitioners was accepted by the Excise 
authorities for assessments made upto the end of 1962. Upon special excise 
duty being imposed from March 1, 1968, the petitioners revised their “list price” 
and a copy of the revised “‘list price” was furnished to the Excise authorities. In 
January 1964, the Superintendent of Central Excise made provisional assessment 
orders on the footing that the price agreed to be charged by the petitioners to 
their dealers was not applicable for assessment of duty. In April 1964, the Super- 
intendent of Central Excise intimated to the petitioners that as regards the arti- 
cles sales whereof were not substantial to the dealers, the duty would be assessed 
not on the footing of “whole sale cash prices” but on the footing of the prices 
charged to the consumers, i.e. retail prices. The Superintendent of Excise by 
his orders passed in September 1964 assessed the petitioners to tax in respect of 
all sales on the footing of the list prices for sale to consumers in respect of the 
period January 1, 1968, to December 81, 1968. The petitioners were on the 
above footing liable to pay additional amount of Rs. 7,81,869.18. A notice of 
demand dated October 8,1964, was served on the petitioners calling upon them 
to pay the above sum. The petitioners’ representation in that connection was dis- 
posed of by the order dated November 1, 1965, made by the Assistant Collector 
of Central Excise. By this order the assessment made on the above footing was 
confirmed. The petitioners’ appeal against the assessment made on the above 
footing was dismissed by respondent No. 1 by his appellate order dated May 2, 
1967, which is the appellate order that is challenged in this petition. In the appe- 
Nate order the following findings of the Assistant Collector were first recited:— 


The air-conditioners Model No. B-1-BL, Condenser Coil for room air-con- 
ditioner Model No. W-I-X and Condenser Coil for room air-conditioner Model 
No. B-L-O were not sold during the year 1968 through dealers. In respect of 
other models and parts some sales were made through dealers, but they were 
scant when compared to sales effected direct to consumers. Respondent No. 1 
observed that in respect of some of the products manufactured by the Company 
no ‘sales were effected through the media of wholesale and that in respect of 
a few products sale by wholesale was negligible, say, to the extent of 5 to 
10 per cent. He held that the discount of 22 per cent over the list prices was 
not available except to authorised dealers. cot not generally available 
to all independent wholesale purchasers was not admissible for the purpose 
of s. 4 (a) (of the Central Eixcises and Salt Act). He accordingly held that prices 
agreed to be charged by the Company to their authorised wholesale dealers could 
not be accepted as ‘“‘wholesale cash price?’ (within the meaning of that phrase) 
under s. 4 (a). The discount allowed to these dealers could not be held to 
be “trade discount”. He held that s. 4 (a) contemplated existence of 
wholesale transactions in the ordinary course of business in an open 
market. The price charged must be one at which an independent buyer of a 
normal wholesale lot for cash would pay and the price must not be dependent on 
any special relationship between the seller and the buyer. He then went on to 
examine the question if a wholesale market on a reasonable basis existed in the 
ease of the sales of the products of the Company. In that connection, he held 
that the price list furnished to the authorised dealers was not open to others. 
The sales made by the Company through these authorised dealers did not repre- 
sent transactions in wholesale in an open market condition. He, inter alia, 
stated : “These agents are not their wholesale stockists who buy goods from them 
in a whole-sale lot and store them and supply to the consumers”. He, therefore, 
held that the sales made to these authorised dealers could not be deemed to be 
wholesale transactions in an open market condition. He, therefore, confirmed 
the assessment made by the lower authorities and rejected the appeal of the 
petitioners. 
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On the very same basis, the assessment which was completed for 1962 was re- 
vised. The petitioners were assessed to excise duty on the footing that the provi- 
sions in cl. (b) of s. 4 were applicable. The petitioners were assessed to tax in res- 
pect of the years 1964, 1965 and 1966 also on similar footing. Pursuant 
to the revised assessment for 1962 and assessments made for the above three 
years, notices of demand, three dated February 4, 1966, and two dated August 
80, 1966, were served on the petitioners. Against the revised assessment for the 
year 1962 and assessments for the years 1964-1966 made originally by the 
Superintendent of Excise, the petitioners had appealed to the Assistant Collec- 
tor who made his appellate order dated November 21,1966, confirming the asse- 
ssments made. Against those orders, the petitioners filed appeals on January 
19, 1967. These appeals have not been disposed of up-to-date. After the im- 
pugned first appellate order dated May 2, 1967, was made, respondent No. 1 
by his letter dated May 24, 1967, intimated to the petitioners that they should 
make deposits of the amounts assessed in the matters of their appeals. On June 
6, 1967, the petitioners were called upon to pay amounts assessed to tax in res- 
pect of all the above years which aggregate to Rs. 27,57,477.19,. This pctition 
is mainly for the purpose of challenging the reasoning contained in the above 
impugned appellate order dated May 2, 1967. This also is the reasoning for asse- 
ssments of tax not only for the year 1968 but also for years 1962 and 1964 to1966. 
This petition is to prevent the enforcement of the demands for deposit made in 
respect of the appeals filed and not disposed of and for payment of the above 
aggregate amount of tax. ; 


In support of the petition, Mr. Palkhivala for the petitioner Company has 
challenged the correctness of the findings made by respondent No. 1 in connection 
with the true construction and effect of the provisions in cl. (a) of s. 4 of the 
Central Excises and Salt Act. His submission was that in arriving at his fin- 
dings respondent No. 1 did not pay any attention to the true nature of the excise 
duty levied under s. 8 of the Act. He submitted that there was no warrant for 
the finding that the wholesale cash price mentioned in cl. (a) was the price which 
was the ruling price in open market conditions. The submission was that the 
price which could be the basis of levy of excise duty both under els. (a) and (b) of s. 4 
was always intended to be the price that the manufacturer charges on sale of goods 
of his manufacture. The submission-was that the ruling price in the open mar- 
ket charged by third party dealers to their purchasers had no relevance to the 
purpose of the excise duty levied under the Act. For arriving at the true construc- 
tion and effect of the provisions in s. 4 it was necessary to remember that excise duty 
was levied on manufacturers of goods on the basis of the cost of manufacture and 
in certain events on the profits made by the manufacturers. It was impossible 
that excise duty could be charged on prices prevailing in markets other than the 
market that was made by the manufacturer himself. This basis was altogether 
forgotten by respondent No. 1 in arriving at his findings. All the findings are 
accordingly without any warrant in law and liable to be set aside. The submi- 
ssions made by Mr. Bhabha on behalf of the respondents were all made on the 
basis of the observations of Sinha, J., in the case of National Tobacco Co. v. Collec- 
tor, Central Eacise!. The submissions made were in consonance with the obser- 
vations in this authority and were as follows:—To attract the provisions in cl. 
(a) of s. 4, existence of a wholesale market was a condition precedent. The whole- 
sale market involved dealings on a substantial scale made in the ordinary course 
of business regularly and continuously. Dealings of a sporadic nature not made 
in the ordinary course of business could not be described as dealings in a whole- 
sale market. Whether the transactions on which reliance could be placed were 
made in the ordinary course of business should be ascertained by looking at the 
volume of the business transacted. This volume would indicate whether the 
transaction was wholesale or retail. The submission was that unless the tran- 
sactions involved bulk sales at the price fixed on a wholesale unit, the transac- 
tions could not be held to have been effected for “wholesale cash price’. He 
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relied upon the fact that the dealers’ agreements on which reliance was placed 
by the petitioner Company had certain restrictive covenants obliging these 
dealers to render service to the purchasers in respect of the articles sold by the 
dealers. He relied upon the fact that the sales through the dealers were only 5 
per cent of the total extent of sales of the petitioner Company. On the basis of 
these facts, his submission was that the dealers’ agreements were not made in the 
ordinary course of business. The transactions effected between the petitioner 
Company and the dealers were not transactions in an open market but on 
restrictive conditions agreed by the dealers. The discount given by the 
petitioner Company was for special purposes and was not “trade discount”. 
The transactions between the petitioner Company and these dealers could 
never be held to be effected in ordinary course of business or in an open market 
at an open market rate.’ The price indicated in these transactions was, therefore, 
not the wholesale cash price as mentioned in cl. (a) of s. 4. He relied upon the 
fact that the above judgment of the High Court of Calcutta was followed by 
that High Court in the case of Collector, Central Eacise v. ShankarlaP, and the 
High Court of Mysore in the case of Amco Batteries (P) Lid. v. Asst. Collector, 
Central Eactse*, and the High Court of Andhra Pradesh in the case of Union of 
India v. Suryaprakasa Raot. 


As regards the reliance that had been placed by Mr. Palkhivala on the findings 
of the Privy Council in the case of Vacuum Oil Company v. Secretary of Siate, and 
Ford Motor Company of India,Limited v. Secretary of State’, Mr. Bhabha’s submi- 
ssion was that these observations were irrelevant because they were made in 
connection with the construction and effect of the provisions in s. 80 of the Sea 
Customs Act, whilst the present case was governed by the provisions of the Cen- 
tral Excises and Salt Act. His further submission was that even as regards the 
provisions in s. 80 of the Sea Customs Act which were in pari materia with the 
provisions in cl. (a) of s. 4 of the Central Excises and Salt Act, the fact was that 
the cl. (a) had been amended materially by Act XV of 1955. The amendment 
was extremely important and altered the provisions in the section in such a way 
that the observations of the Privy Council in the above two decisions had, in any 
event, ceased to be applicable. In connection with this submission, we will have 
to look into the provisions in the section as previously existing and subsequently 
amended. 


In reply, Mr. Palkhivala strongly relied upon the observations of the Privy 
Council in these two authorities and submitted that the findings made by the 
Calcutta High Court in the case of National Tobacco Co. v. Collector, Central Eactse 
were per incuriam and in ignorance of the relevant observations of the Privy 
Council in the above two decisions. These observations were the “law” which 
was binding on the learned Judges who decided the four cases on which reliance 
was placed on behalf of the respondents. The findings made by these Judges 
were so contrary to the observations of the Privy Council that these findings 
could not be held to be pronouncement of the correct law as regards the true 
construction and effect of the provisions in cl. (a) of s. 4. He also levelled 
criticism in a large way on the findings made in the judgment in the case of 
National Tobacco Co. v. Collecior, Central Eecise, which criticism will have to be 
borne in mind whilst deciding the submissions made on behalf of the parties in 
this petition. 

Now, in connection with the submissions made on behalf of the parties, it is 
first necessary to recite the provisions in s. 4 which provides : 

“4. Determination of value for the purposes of duty.—Where under this Act, any article 
is chargeable with duty at a rate dependent on the value of the article, such value be deemed to be 


(a) the wholesale cash price for which an article of the like kind and quality is sold or is 
capable of being sold, at the time of the removal of the article chargeable with duty from the 


2 [1968] A. I. R. Cal. 154. 5 (1982) 84 Bom, L. R. 1057, r.c. 
3 [1988]A. I. R. Mys. 216. 6 (1937) 40 Bom. L. R. 269, r.c. 
4 [1967] A. I. R. A. P. 281. 
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factory or any other premises of manufacture or production for delivery at the place of manu- 
facture or production, or if a wholesale market does not exist for such article at such place, at 
the nearest place where such market exists, or 

(b) where such price is not ascertainable, the price at which an article of the like kind 
and quality is sold or is capable of being sold by the manufacturer or producer, or his agent, 
at tle Lime of the removel of the article chargeable with duty from such factory or other pre- 
mises for delivery at the place of manufacture or production or if such article is not sold or is 
not capable of being sold at such place, at any other place nearest thereto. 

Ezplanation.—In determining the price of any article under this section no abatement or 
deduction shall be allowed except in respect of trade disoount and the amount of duty payable 
at the time of the removal of the article chargeable with duty from the factory or other premi- 
ses aforesaid.” 

In both the clauses (a) and (b) of the section, the following relevant phrases appear:— 
price ....at the time of the removal of the article chargeable with duty from the factory 
..-for delivery at the place of manufacture or...” 
The relevant provision applicable to both the above clauses which appears in the 
Explanation to the section is “Jn determining the price...no abatement or deduc- 
tion shall be allowed except in respect of trade discount and the amount of duty 
payable at the time of the removal of the article ...from the factory...”. The 
above language in the two clauses and the Explanation is indicative of the true 
nature of the duty of excise levied under the Act. As can be found from 
the observations in several decisions including the pronouncement of the Privy 
Council in the above referred two authorities, the intent and purpose of 
entirely similar provisions in the Sea Customs Act was that the loading on price 
after importation of the goods was not permitted in charging the customs 
duty. For the same reasons and having regard to the above contents of the 
s. 4 it is abundantly clear that the price that is relevant and can be the basis 
for calculating duty of excise must be the price charged by the concerned 
manufacturer. Apparently, duty of excise cannot be calculated on the basis of 
tates and/or prices with which the manufacturer has no concern whatsoever. 
Duty of excise cannot be charged to the manufacturer on the basis of the value 
of larger profits which dealers in the market can make by resale of the manu- 
factured articles come into their possession. It is with this intent and purpose 
that in the above quoted parts of s. 4 including the Explanation thereto specific 
mention is made of the fact that the price ascertained under both the cls. (a) 
and (b) must be the price at the time of the removal of the articles from the fac- 
tory and the price for delivery at the place of manufacture with the further sta- 
tement in the Explanation that from that price no abatement or deduction shall 
be allowed except in respect of trade discount and amount of duty payable at 
the time of the removal. The price charged by an ordinary wholesale or retail 
dealer in the market who resells the goods manufactured by another will have no 
relevance to the amount of duty payable and the trade discount allowed by the 
manufacturer which are referred to in the Explanation. The true construction 
and effect of s. 4 can only be arrived at if what is discussed above is borne in mind. 
It is apparent that under cl. (a) the basis for calculation of excise duty 
is the wholesale cash price whilst under cl. (b) the basis is the retail price. 
Apparently, under cl. (b), retail price charged by outsider dealers can never be 
the relevant basis for charging the manufacturer with excise duty. So far as one 
can imagine, the price charged by outside wholesale or retail dealer would not 
be fixed with reference to the time of the removal of the articles from the factory 
or on the basis of delivery at the place of manufacture. These outside dealers 
would fix price for the resales of the manufactured goods obtained by them in 
accordance with the ruling conditions in the market, wholesale or retail. They 
would take advantage of scarcity. Conversely, in the event of glut in the mar- 
ket, they would have to suffer losses. ‘This would be so in the case of retail dea- 
lers as also wholesale dealers and more so in respect of wholesale dealers. It is 
for this reason that we have come to the conclusion that for assessing the value 
of the manufactured goods to excise duty under cl. (a), the ascertainable whole- 


1970. | VOLTAS LTD. v. A, K. ROY (0.0.J.)—K. K. Desai J. 285 


sale cash price must only be the price charged by a manufacturer. If his trans- 
actions do not disclose any such wholesale cash price, the alternative way of asse- 
ssing duty would be in accordance with the provisions in cl. (b) i.e. the retail 
piee that he charges or the whole cash price of the articles of like kind and quality. 

ow, in this connection, it is important to notice that the provisions ins. 4 (a) 
prior to its amendment by Act XV of 1955 did not make reference to any market. 
Though the language in the first part of the section was amended to some extent. 
that amendment has not made any change in the effect of that part of the section. 
The main amendment which must be considered is in the following lines of the pre- 
sent cl. (a), viz. : “if a wholesale market does not exist for such article at such price, 
at the nearest place where such market exists”. Clause (b) was also added by the 
amending Act XV of 1955. For ascertainment of the effect of the above amend- 
ment in el. (a), it may be first noticed that in cl. (6) also, in connection with the 
retail price to be ascertained for assessment of duty of excise, the alternative 
place for delivery other than the place of manufacture mentioned is ‘‘if such arti- 
cle is not sold or is not capable of being sold at such place, at any other place 
nearest thereto”. It will at once be noticed that in connection with retail price 
which is the basis for assessing excise duty, all sorts of retail transactions cannot 
be relied upon. Even these retail transactions to be basis for calculation of duty 
of excise must be for delivery at the place of manufacture and only in cases in 
which sales are not effected at that place for delivery, at other place nearest to 
the place of manufacture. As already discussed, these retail sales must ordinarily 
be of the manufacturer and not of a third party. For the same reasons, the above 
amended provisions in cl. (a) clearly indicate that the alternative to the price 
for delivery at the place of manufacture can only be considered in the event that 
transactions for delivery at the place of manufacture do not exist. If wholesale 
cash price for delivery at the ae of manufacture can be ascertained, nothing 
that appears in this newly amended provision will become relevant. One would 
always have to bear in mind that the price to be ascertained must be the price 
at the time of the removal of the articles from the factory for delivery at the 
nearest place simply for the reason that there are no transactions at ex-factory 
delivery price. Having regard to the context in which the phrase “wholesale 
market” appears, it is abundantly clear that it refers only to the deals and tran- 
sactions of the concerned manufacturer and the market place is the place nearest 
to the factory where the manufacturer insists that he would give delivery 
Any other alternative construction would be extraneous and Irrelevant to the 
very object and purpose of the duty which is called excise duty that is levied by 
the above Act. Duty charged on any other basis would not be fixed and calculated 
on the basis of cost of manufacture and the profits earned by the manufacturer 
and would thus involve levy of kind other than exise duty. Under the above 
circumstances, in our view, the true construction and effect of the provisions in cl. 
(a) is that wherever manufacturer makes contracts fixing wholesale cash price, 
duty will have to be levied on the basis of such price. This price will be the price 
for contracts for delivery at the place of manufacture and in the absence of such 
contracts the price fixed by the manufacturer for delivery at the place which is 
nearest to the factory. 

Now, as has been held with reference to in part materia provisions in s. 80 
of the Sea Customs Act by the Privy Council in the above two authorities, the 
phrase “‘wholesale price” mentioned in cl. (a) is in contradistinction to the retail 
price which is the basis fixed under cl. (b). 

In the case of Vacuum Oil Company v. Secretary of State, questions arose under 
s. 80 of the Sea Customs Act which provided : 


“For the purposes of this Aot the real value shall be deemed ic be— | 

(a) the wholesale cash price, less trade discount, for which goods of the like kind and 
quality are sold, or are capable of being sold, at the time and place of importation... except... 
of the amount of the duties payable on the importation thereof: or 

(6) where such price is not ascertainable, the cost at which goods of the like kind and 
quality could be delivered at such placc, without any abatement or deduction except as aforesaid.” 
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The Vacuum Oil Company imported from the United States of America lubrica- 
ting oil known by the trade name ‘‘Gargoyle’’. The oil was imported in barrels, 
drums and cases. The oil was disposed of direct to consumers and never to dea- 
lers. The Company discharged all the functions of retailers of their oil as sold in 
large bulk as well as small quantities. The selling price was the same irrespective 
of the quantity sold. If a consumer entered into contract to take all his require- 
ments for a year, he was entitled to discount which varied between 24 to 15 per 
cent according to the quantity purchased in the year. The Company succeeded 
in the trial before Blackwell, J., in its contention that customs duty could not 
be calculated against the Company under cl. (a) of s. 80, In the appeal before a 
Division Bench consisting of Beaumont, C.J., and Baker, J., it was held that the 
preferable meaning to be attached to the term “wholesale price”? as found in 
cl. (a) was that of a price paid on a sale of a substantial quantity of goods rather 
than of a price in contrast with a retail price and when regard was had to the 
enormous quantities of oil represented by the Company’s sales and the substan- 
tial amount involved in even the smallest of them, these sales might properly be 
regarded as wholesale. Now, this finding of the Division Bench did not comm- 
end itself to the Privy Council. In connection with this finding, the obser- 
vation was (p. 1068): 


“*..-He (Chief Justice) has not availed himself, as an aid to construction, of the light thrown 
upon each of its expressions by the presence within it of tbe others. Further in his construction 
of the words he has, they think, hardly had gufficient regard to the setting in which they ar 
are found.”’ 


In connection with the real value to be ascertained for levy of customs duty, 
the observation was (p. 1068) : l 

“sections of a taxing Act not to be pressed against the taxpayer beyond their plain intend- 
ment, and taken as a whole, as their Lordships read them, they seem to disclose on the part of 
the legislature when describing the price which is to represent the ‘real value’ of the goods to 
be taxed a definite purpose to define a price—conservative in its every aspect and free in 
particular from any loading for any post importation charges incurred in relation to the 
goods. The ‘price’ isto be a price for goods, as they are both at the ‘time’ and ‘place’ 
of importation. It is to bea ‘cash price’ that is to say a price free from any 
augmentation for credit or other advantage allowed to a buyer; it is to be a net price, 
that is to say it is price ‘less trade discount’. And this last expression, supplemented by these 
other indicaticns confirms in iheir Lordships’ view the conclusion that the words ‘wholesale... 
price’ are used in the section in contradistinction to a ‘retail price’ and thatnot only onthe ground 
that such is a well-recognised meaning of the words but because their association with the words 
‘trade discount’ indicates that sales to the trade are those in contemplation, and also because 
only by attaching that meaning to the word is the ‘wholesale’ price relieved of the loading re- 
presenting post importation expenses, which, asa matter of business, must always be charged 
Lo the consumer, and which, in the other words of the section already alluded to, are so carefully 
eliminated .. 

Their Lordships accordingly reach the conclusion that in no sense can the price charged 
to consumers for the machinery oils imported by the appellants be regarded as such ‘a whole- 
sale cash price’ as is described in the Act, nor is it in their judgment possible by further inquiry 
to extract any such price from any other available material. Indeed the Act, as their Lordships 
read it, does not invite any such further inquiry.” 


It further requires to be stated that in their Lordships’ opinion where value 
could be ascertained from actual sales of importer, the phrase “like kind and 
quality” did not oblige the authorities to look into values of other goods of like 
kind and quality. 

Now, in connection with the true construction of the phrase “‘wholesale cash 
price” as appearing in the present s. 4 (a) of the Central Excises and Salt Act, 
every single observation of their Lordships of the Privy Council is relevant and 
applicable. That the provision appeared in the Sea Customs Act does not make 
difference, because both the Acts deal with similar aspects. In the Sea Customs 
Act the wholesale cash price was Sre to be ascertained in such manner that 
the importer was not charged to duty on loading of price by post importation 


> 
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expenses. For that reason, reference was made to the time and place of importa- 
tion as also to the fact that abatement or deduction could not be granted except of 
the amount of import duty payable on importation. As already discussed, for 
similar relevant reasons, duty of excise was never intended to be charged on the 
footing of price charged by third party dealers. It was for that reason that in 
the present section the phrase “‘at the time of the removal’ and price being ex-fac- 
tory and/or the nearest place of market were fixed. Reference was for the same 
reason made in the Explanation to the fact that abatement or deduction cannot 
be allowed except in respect of trade discount and the amount of duty payable. 
These provisions were made to provide for calculating duty on the basis of cost of 
manufacture plus manufacturer’s profit. All the circumstances mentioned in cl. 
(a) of s. 4 existed in relation to customs duty in s. 80 (a) and (b) of the Sea Customs 
Act which came to be construed by the Privy Council. Following the reasoning 
contained in the observations of the Privy Council, it must be held that the 
phrase ‘whole sale cash price” contained in cl. (a) of s. 4 is used in the section in 
contradistinction.to the retail price and that price is relieved of the loading repre- 
sented by post manufacture expenses unless they form part of the profits of 
the manufacturer himself. The word ‘wholesale’ in the phrase “wholesale cash 
price” in cl, (a) has not the meaning of price for bulk sales and quantitative 
sales. When the sales of the manufacturers are to consumers even if in large 
quantities and at prices which might be in common parlance described as whole 
sale prices, the transactions cannot be held to involve “wholesale cash price”. 


In the case of Ford Motor Company of India, Limited v. Secretary of State, the ques- 
tion related to ascertainment of customs duty upon import of a consignment of 256 
Ford motor cars. The Company had the monopoly of importing Ford motor cars. 
The Company resold the imported Ford motor cars only to authorised dealers 
or distributors. Hach distributor had a particular district within which he was 
the sole agent for retail sale of Ford vehicles. The Company issued from time to 
time a price list and the terms of business were that the retail price to be charged 
by the distributor to the public was that stated in the price list current at the time 
of arrival of the vehicles in India and the price payable by the distributor to the 
Company was the same price, less a discount of 20 per cent. The distributor 
had to pay this price before obtaining delivery. Delivery was given free on rail 
except in Bombay where delivery was given from the warehouse of the Company. 
The Company's case was that they were not liable pay any duty on the basis that 
there was a wholesale cash price for sale of the Ford motor cars within the mean- 
ing of cl. (a) of s. 80. Their case was that the duty was payable by them on the 
C.I.F. price which was the import price under'cl. (b) of s. 80. Diverse arguments 
were advanced in connection with this case made by the Company. In connec- 
tion with these arguments, their Lordships of the Privy Council referred to the 

ents made by the Company for sale of all the imported cars through their 
distributors. It was held that the Company’s price to their distributors was a 
wholesale price within the meaning of the section as declared in Vacuum Oil 
Company v. Secretary of State. e price charged to the distributor was cash 
price. Payment was made before delivery and delivery was within a few days 
of the arrival of the goods. Only discount had been deducted. Jn that connec- 
tion, the observation was (p. 275) : 


‘*...That the legislature intended to exclude post importation expenses necd not be 
doubted, but it had to do this Ina practicable manner without undue refinement, and it must 
be taken to have regarded the phrase which it employed as sufficient for the purpose if taken 
in a reasonable sense." 


The facts in that case were in several respects similar to the facts in the present 
case. The total quantity involved was 256. In cases of some of the distributors 
the number of vehicles sold was véry small. The volume of business was small 
in most cases. 

The phrase “‘article of the like kind and quality” in relation to wholesale cash 
price and retail price appears in both the clauses of s. 4 of the Central Excises and 
Salt Act and s. 80 of the Sea Customs Act. Even so, in the case of Vacuum Oil 
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Company V. Secretary of State, their Lordships of the Privy Council held that in 
respect of oil that was known by the trade name of Gargoyle there could be no 
article of like kind and quality and also that when actual sales of the manufactu- 
red articles existed the orice charged for them would be the basis for calculation 
of duty. In the case of Ford Motor Company of India, Limited v. Secretary of 
State also the duty was calculated on the basis of price of actual sales of the 
vehicles to distributors. The ratio of the two decisions is that in cases in which 
price of the article itself is available, the same would be the only correct norm 
for calculation of duty. As in the present case the price of the articles of manu- 
facture of the petitioner Company is available and the “Voltas” is the trade name 
by which the goods of the petitioner Company are sold, there is no difficulty and 
the question of consideration of the price of article of like kmd and quality does 
not arise. Probably, in cases in which manufacturers’ prices are fourid to be 
unreal or improper or bogus the prices of articles of like kind and quality were 
intended to be the basis for calculation of duty. Serious difficulties of calcula- 
tions would arise in such calculations, but in this case we are not called upon to 
consider the question of these difficulties. 


It has been rightly emphasised by Mr. Palkhivala that applying the tests laid 
down by their Lordships of the Privy Council in the above two judgments, it should 
be held that when a manufacturer proves that he sells the goods of his manufacture 
and/or makes agreements offering for sale goods of his manufacture to authorised 
dealers, the list prices quoted by him in the contracts made and/or offered to be made 
by him to his authorised dealers should be considered wholesale cash price of the 
goods of his manufacture within the meaning of cl. (a) ofs. 4. Heis right in his 
submission that in the first decision the Privy Council definitely rejected the find- 
ings made by Beaumont, C. J., that whenever there were bulk sales for the price 
fixed on wholesale units, the price charged should be held to be wholesale cash 
price. The test laid down in the first case was that the sale by the importer to 
a consumer would not involve sale at wholesale cash price. The quantitative test 
was thus altogether rejected. It was further definitely held that the sales effected 
by an importer through dealers who effected resales would involve wholesale 
price for the reason that the wholesale price was mentioned in the section in 
contradistinction to retail price. There is no reason why these tests laid down 
by the Privy Council should be held to be inapplicable to ascertainment of duty 
of excise under the provisions in the present s. 4 of the Central Excises and Salt 
Act. Following the observations of the Privy Council in the above two cases, 
the facts in the present case will have to be scrutinised to find out if for any 
reasons it can be held that the list price on the basis whereof the petitioner Com- 
pany agreed to sell goods of its manufacture to the authorised dealers was not 
wholesale cash price and the correct basis for calculating duty payable by the 
petitioner Company. Before referring to the facts, it is necessary to deal with 
the authorities on which reliance has been placed on ‘behalf of the respondents. 


The first case is National Tobacco Co. v Collector, Central Eacise. The facts 
in that case were similar to the facts in the present case, because the Company 
which manufactured cigarettes made special agreements for sale of goods of its 
manufacture through agents. The agents were from time to time given price 
list on the basis whereof they were bound to sell the Company’s goods to third par- 
ties. Though upto a time duty of excise was assessed against the Company on 
the basis of the prices charged by the Company to the distributors under cl. (a) 
of s. 4, at a subsequent stage, that price was not accepted as the correct basis 
for calculating excise duty. The case of the department was that the duty was 
liable to be calculated on the basis of wholesale cash price, that is to say, the pri 
at which the goods were capable of being sold in a wholesale market to an inde- 
pendent buyer. In connection with this question, Sinha, J. (sitting singly), re- 
ferred to the provisions in £. 4 and analysed the section and ascertained its true 
effect by mentioning in the first instance that “the ‘wholesale price’, means the 
price which a wholesale dealer and not a retail dealer charges for his ‘goods, when 
he sells them in wholesale units’. On the above basis which, with respect, app- 
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ears to us to be not correct in relation to the construction of the s. 4, he further 
held (p. 479) : 


“The words ‘wholesale market’ must mean a place where the article in question is 
habitually sold to anybody who wishes to make a purchase or sale. It is equally obvious that 
just because a factory manufactures the articles at a particular place, and sells them there to 
its stockists or dealers, will not by itself convert it to a wholesale markel.” 


He obserred (p. 480) : 


“...1f a manufacturer sells to a restricted number of stockists al the location, subject to 
special conditions, it does not follow that there exists a wholesale market at such a location,” 


The basis of all the further findings made by the learned Judge is what we have 
just quoted above. The result of this basis was that the learned Judge was 
prepared to consider the prices charged by third party wholesale dealers to their 
purchasers as relevant for ascertaining the wholesale cash price as mentioned in 
el. (a) of s. 4. Now, it appears to us that for the reasons we have already discu- 
ssed above, the prices charged by third parties being wholesale and/or retail 
dealers were never intended to be the basis for and must be irrelevant for calcula- 
tion of duty of excise levied under the Act. It is true that prices charged by a 
manufacturer to his dealer may be bogus and/or stated for ulterior purposes of 
favouring a particular dealer. Such prices may be mentioned so that a manu- 
facturer himself receives undisclosed profits in an indirect and unjustified manner. 
In such and similar circumstances, the prices charged by a manufacturer to a dealer 
can be rejected as improper prices on the basis whereof duty cannot be calculated. 
It appears to us, with great respect, that in discussing the phrase ‘wholesale 
market” in the manner in which he did, the learned Judge failed to give sufficient 
importance to the nature and character of duty of excise and the relevant provision 
is s. 4 which indicated that nature, the provision being that the relevant price was 
the price “at the time of the removal of the articles from the factory” and for 
delivery at the factory or at the nearest market. The meaning that he gave to 
the phrase “wholesale market” and the opinion he expressed that the price charged 
by a third party wholesale dealer could be the basis for ascertaining wholesale 
cash price led the learned Judge into great difficulties. He had accordingly to 
make allowances in that connection and he observed as follows (p. 481) : 


‘Jf a wholesale market exists at the site of the factory, ... then the determination of the 
time-element ig very simple. But where there is no wholesale markct at the site of the factory, 
... a calculation has to be made, at the location of the nearest whiclesale market. In thal event, 
the calculation must be made at a point of time when the goods were removed from the factory 
or premises of manufacture etc., which means a determination of the wholesale cash price that 
the goods would have fetched at the nearest wholesale markel at the time of such removal 
etc, ... if at the time of removal no actual transaction can be discovered at the nearest whole- 
sale market, then the excise authorities must investigate and discover the nearest transaction 
in point of time, This however will be permissible only when the next transaction takes place 
at a short distance of time, otherwise a notional calculation will have to be made as to what the 
wholesale cash price would have been in such a wholesale market, at the requisite point of time, 
...In other words, what will have to be determined is as to what would be the wholesale cash 
price that such goods would have fetched in such a wholesale market, at or about the time when 
the goods were removed from the factory...” 


It would be improper to discuss the above observations in details here. It is suff- 
cient to state that it appears to us that the above method of calculation of whole- 
sale cash price suggested by the learned Judge only points to the fact that the 
conclusions arrived at by the learned Judge were not correct. In our view the 
price which can be considered under the Central Excises and Salt Act must.be the 
price ee by a manufacturer. The prices charged by third parties can never 
be relevant. 


Now, it is true that in the case of National Tobacco Co. v. Collector, Central 
Excise, the learned Judge was not referred to the above two decisions of the Privy 
Council. It is also true that the observations made by the learned Judge in that 
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case are contrary to his own findings in the previous decision in the case-of Asoke 
Exporters and Importers v. Collector of Customs’. In that case, the learned Judge 
was concerned with the provisions in s. 80 of the Sea Customs Act. Decisions of the 
Privy Council were pointed out to the learned Judge. The learned Judge in that 
casc discussed the submission made on the basis of the provisions in s. 80 (a) to 
the effect that there must exist a substantial market for wholesale sales and second- 
ly there must be reasonable continuous sales in such a market. That conten- 
tion was rejected by referring to the first decision of the Privy Council in the case 
of Vacuum Oil Company v. Secretary of State. The learned Judge observed (p.478): 

“«...1t will be observed that the goods that were imported were very substantial but never- 
theless as they were sold retail and not wholesale, it was not possible to ascertain the wholesale 
cash price at the place of importation and accordingly it was held that s. 80 (b) applied.” 


The learned Judge also referred to the case of Ford Motor Company of India, 
Limited v. Secretary of State and observed (p. 478) : 


“It, therefore, seems to be clear that what is to be ascertained is not whether there is a 
market for the goods at the place of importation but whether the particular goods under enquiry 
can be sold in the market at a wholesale cash price, that is Lo say, the particular goods or goods 
of the like kind and quality.” 


We apprehend that if the two Privy Council cases and his own above judgment 
were cited to the learned Judge, his conclusions might have been different. 


In connection with the findings made by the learned Judge regarding the mean- 
ing of the phrase “wholesale market”, it may at once be noticed that the market 
referred to in both the sections must be the place mentioned by a manufacturer in 
his contracts for delivery of goods, the place being, in the first instance, the fac- 
tory itself. If price is not fixed by a manufacturer for delivery at the factory, 
the only alternative place can be the place nearest the factory fixed by him for 
delivery of his goods. This being the true construction of the phrase “‘wholesale 
. market”, we cannot accept the submission made by Mr. Bhabha that the phrase 
means an open market where cveryone can reach for making transactions with a 
third party wholesale dealer. 


In the case of Amco Batteries (P) Lid. v. Asst. Collector, Central Eacise,the test 
laid down in the case of National Tabacco Co. v. Collector, Central Excise, was 
accepted as correct test. That fact led the Court into difficulties which appear 
from the following (p. 219) : 

‘| I may add that in the instant case in determining the ‘wholesale cash price’ of the bat- 
teries in question, the Authorities will have to deduct the expenses that were likely to have 
been incurred by Messrs. Addison and Co. (P) Ltd., and George Oakes (P) Ltd., and the dis- 
counts to which they are ordinarily entitled to” . 


As that decision is arrived at merely by following the observations of Sinha, J., 
in the case of National Tobacco Co. v. Collector, Central Eacise, which we are not 
following, we do not propose to discuss the delails of that case. 


In the case of Union of India v. Suryaprakasa Rao, the High Court of Andhra 
Pradesh accepted the observations and findings of Sinha, J., in National Tobacco 
Co. v. Collector, Central Eactse, and made a remand order without making any 
substantial findings. As we are not following the decision of Sinha, J., it is not 
necessary to discuss this decision in any details. Sinha, J., sitting in Division 
Bench as Chief Justice, followed his own decision in National Tobacco Co. v. 
Collector, Central Excise, in the case of Qollector, Central Eæcise v. Shankarlal. 
In that case, counsel for the appellants did not dispute the correctness of the 
findings made in the case of National Tobacco Co. v. Collector, Central Hacise. 
It was further found that the dealers’ agreements on which reliance was placed 
on behalf of the assessee Company did not mention a proper price and was not an 
agreement which could be basis for making any calculations. The matter of con- 
struction of s. 4 was not further discussed in that case. 


7 [1955]2 Cal, 470. 
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The word “market” as contained in the list in the Seventh Schedule to the 
Constitution arose for construction before. the Supreme Court in the case of 
Waverly Jute Mills v. Raymon & Co., and the relevant observation was (p. 94) : 


Market no doubt ordiparily means a place where business is being transacted. That 
was probably all that it meant at a time when trade was not developed and when transactions 
took place at specified places. But with the development of commerce, bargains came to be 
concluded more often than not through correspondence and the conrotaticn of the word ‘market’ 
underwent a corresponding expansion. In modern parlance the word ‘market’ has come to mean 
business as well as the place where business is carried on... the question in what sense it is used 
in a particular statute must be decided on a consideration of the context of that statute.” 


Now, from: what is discussed above, it is clear that the basis of the decision in 
the impugned appellate order dated May 2, 1967, is entirely incorrect. To the 
extent that respondent No. 1 held that the wholesale cash price acceptable for 
assessment must represent sales in an open market to an independent 
buyer, he was entirely incorrect. He was not entitled to reject consideration of 
the price quoted by the petitioner Company to its dealers merely on the ground 
that this price was not offered for wholesale sales to other traders in an, open 
market condition. In rejecting the submission made on behalf of the petitioner 
Company that the quantum of sales to consumers howsoever large would have to 
be ignored if wholesale cash price was ascertainable, he failed to follow the law that 
was pronounced by the Privy Council in the decisions cited above and was wrong. 


Mc. Bhabha has argued that in 1968, 8165 room air-conditioners Model B-1 were 
sold by the petitioner Company directly as against their sales of 828 such air-con- 
ditioners through dealers in different parts of India. 856 room air-conditioners 
Model B-125 were sold by the petitioners themselves. None of this model was 
sold in the dealers’ territories and/or through dealers. 48 dehumidifiers Model 
X-1l were sold by the petitioner Company. Two only were sold all over India 
through dealers. 196 “Tushar’ Water Coolers Model R-40 were sold by the 
petitioner Company. Five only were sold throughout India through dealers. 
There were similar figures in connection with the sales of ‘Tushar’ Water Coolers 
Model R-10 and ‘Tushar’ Water Coolers Model SC-40/40. Mr. Bhabha referred 
to these facts and further referred to the fact that for clearance of the goods 
manufactured from time to time the petitioner Company submitted duly completed 
forms AR-1. He referred to Rule 9-B of the Central Excise Rules which pro- 
vided for provisional assessment to duty on submission of filled forms by a 
manufacturer and the fact that on such submission of forms an opportunity 
may be given for removal of goods from the factory. The burden of his con- 
tention was that levy of excise duty was always made under the Rules and to 
the knowledge of the petitioner Company, every time and from time to time 
when removal of the manufactured articles was sought by submission of A-1 
forms; and that to get the benefit of calculation of duty on the footing 
that there was a wholesale cash price in respect of their goods, the petitioner 
Company was bound to prove in respect of quantites removed from time to time 
-that at the time of removal it had made a contract for wholesale sale of the 
goods removed. Having regard to very small quantities sold through the dealers, 
evidently, in his submission, the petitioner Company had failed to prove that 
when it removed from time to time the goods manufactured during the year 
1968, a wholesale cash price transaction existed in respect of the articles removed. 
His submission, therefore, was that even if the agreements produced by the 
petitioner Company were held to be for wholesale cash price, the duty levied 
could not be held to be invalid. The reason was that only very few articles 
removed were delivered under the agreements to the distributors. For the balance 
of the goods it was impossible to hold that at the time of removal any wholesale 
cash price was fixed by the manufacturer in respect of the goods removed. As 
oi the goods sold by the petitioner Company itself, a finding should be made 
that in respect of those goods wholesale cash price was not available and the 
duty levied was proper. 

8 [1968] A. I. R. S. C. 90. 

B.L.R.~16. 
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Mr. Palkhivala contended that the above submissions do not take into account the 
phrase ‘‘is capable of being sold” as contained in cl. (a) of s. 4. The submission 
was that the agreements with the dealers were not held to be non-commercial 
or not made in the ordinary course of business. These agreements provided 
for sale of each and, all the articles of manufacture of the petitioner Company 
to and through the dealers on the terms of price mentioned in the agreements. 
The list prices for each and all of the articles current at the date of the removal 
of the articles fixed the price at which the petitioner Company agreed to deliver 
these articles to the dealers. The actual sale and delivery of the goods was 
irrelevant, because, under the agreements as read with the current list prices, 
the wholesale cash price for these goods was always ascertainable. 


In connection with these submissions, it requires to be emphasised that even 
in his appellate order dated May 2, 1967, respondent No. 1 has referred to the 
dealers with whom the petitioner Company had agreements as wholesale dealers. 
It has not been the attempt of respondent No, 1 and itis not the case of the respon- 
dents that the agreements made by the petitioner Company with their dealers were 
bogus and/or the prices mentioned therein were not the current prices at which 
the petitioner Company was not willing to sell its goods to the dealers. It is abun- 
dantly clear that it is not the case of the respondents that the prices mentioned 
in the agreements were arbitrary or only quoted. with the purpose of screening 
profits of the petitioner Company as manufacturers. Admittedly, as regards 
some of the manufactured articles removed from the factory, there were com- 
pleted sales at the prices mentioned in the agreements. We do not see how the 
quantity of sales can be relevant factor in considering the applicability of the 
provisions in cl. (a) of s. 4. It is quite clear that the price of retail sales and/or 
sales to consumers of these gcods can become basis for calculation of duty of 
excise only when the wholesale cash price as mentioned in cl. (a) is not ascertain- 
able. That is the effect of the phrase “where such price is not ascertainable” 
contained in cl. (b) of s. 4as also the phrase “is capable of being sold” contained 
in cl. (a) of s. 4. It has not been the case of the respondents, and there is no 
finding to the effect, that the goods removed from time to time were not capable 
of being sold through these dealers at the prices mentioned in the agreements if 
the dealers desired the delivery of such goods. That there was no demand for 
such goods in the territories assigned to different dealers and that for that reason 
the dealers did not place orders for and take delivery of these goods cannot have 
the effect of proving that these goods were not capable of being sold through 
the dealers at the prices mentioned in the agreements. The fact that the 
sales did not take place must be, under the circumstances, irrelevant. On 
such facts, it would be impossible to make a finding that the price for sale of 
such goods, at the time of removal thereof, to the dealers as agreed under the 
agreements was not capable of being ascertained. As appears from the con- 
tents of exhs. Z and Z-1 in respect of what is described as Ashar’ Water Coolers 
Model BR-10, not a single sale and delivery had been effected either by the 

etitioner Company or the dealers. Though 856 room air-conditioners 
Model B-125 were sold in 1968 by the petitioner Company, not a single article 
of this model was sold to the dealers and/or in the territories of dealers. These 
facts only go to show that certain kinds of articles of manufacture of the 
petitioner Company were not in demand in the territories of dealers. Certain 
kinds of articles were for that reason during certain periods of time not sold in 
the territories of dealers and/or to the dealers; but these facts do not destroy 
the position which arises by reason of the provision in the agreements with 
dealers that the petitioner Company was at every relevant time, i.e., every time 
that the articles of the manufacture of the petitioner Company were removed 
from the factory, willing to sell to the dealers these very articles at the current 
list prices less discounts agreed. The price for these articles as and when sold 
through the dealers was always ascertainable. It.is clear, therefore, that there 
is no substance in the contention made by Mr. Bhabha that for the reason that 
these articles were during certain periods of time not sold to the dealers and 
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were not at all sold in the territories of dealers by the dealers it should be held 
that wholesale cash price for goods not sold to dealer was not ascertainable. 
This contention made by Mr. Bhabha. is accordingly rejected. We cannot accept 
his contention that in connection with this question it is necessary to look into 
the facts of volume of sales of the articles by the petitioner Company to the 
dealers. .We cannot accept his submission that the wholesale cash price for 
these articles could not be held to be ascertainable unless every time a quantity 
of articles was removed from the petitioners’ factory, one or more sales must be 
shown to have been effected to the dealers. 


But Mr. Bhabha submits that these agreements have restrictive provisions 
and the prices mentioned therein are accordingly not wholesale cash prices as 
necessary for application of the provisions in cl. (a) of s. 4. He particularly 
relies upon the fact that contents of the caluses 1 to 11 in each of the agreements 
with the dealers restrict the rights of the dealers in the matter of trading in the 
goods of the manufacture of the petitioner Company. Under clause 8, the dealers 
are prevented from selling the articles sold to them outside the areas of the 
districts mentioned in their agreements. Under clause 8, the dealers have given 
undertakings to give service to the Crystal Room air-conditioners and “Tushar’ 
Water Coolers and de-humidifyimg units sold by them in their territory free of 
charge during the guarantse ats of twelve months. Under clause 9, the dealers 
have agreed to employ at least one serviceman for giving adequate service and 
to depute servicemen for training to the petitioners’ workshops at Delhi or 
Bombay. Under clause 11, the dealers are prevented from reselling the articles 
sold to them except strictly in accordance with the selling prices fixed by the 
penne Company. There is further provision whereby the dealers agreed to 

k after the fe etallition of the air-conditioners, though they were at liberty to 
charge the customers in that connection. In so far as reliance is placed on these 
and similar provisions for the contention that the price charged to the dealers 
is not open market price, the same must be rejected. 


It first requires to be noticed that as is mentioned in the affidavit of Virendra 
Punj, the President of All India Airconditioning and Refrigeration Association, 
dated April 25, 1969, the air-conditioning and refrigeration units and machi- 
neries and components manufactured by the manufacturers of these goods are 
highly specialised engineering items and they are of such a nature that they 
require regular after-sale service by competent well trained engineers and techni- 

cians. Under the circumstances, the agreements made between such manu- 
facturers and their dealers provide for the proper upkeep of the units. Having 
regard to these facts, even in respect of sales effected by the petitioner Com- 
pany itself to consumers, the petitioner Company itself gives guarantee for twelve 
months and undertakes during the guarantee period to render services of the 
kinds mentioned in the different clauses of the dealers’ agreements. As these 
clauses which are described as restrictive have been agreed between the petitioner 
Company and the dealers only with a view to promote the sales of the articles 
of manufacture of the petitioner Company, it is not possible to hold that these 
so-called restrictive conditions in the agreements are not genuine wholesale cash 
prices. The petitioner Company agreed to give to the dealers discount of 22 
per cent. on the air-conditioners, water coolers and de-humidifying units and 
20 per cent. on the component parts. The petitioners organised business of the 
sales of the articles of their manufacture through dealers of different areas on 
same terms and conditions. In a sense there was no ‘“‘free wholesale market” 
holt of the petitioners’ goods throughout India. It is, however, difficult 

to hold that these facts make any difference to ascertainment of the wholesale 
cash price that the petitioner Company charged to these dealers at the time of 
the removal of the articles from the factory for delivery at the place nearest the 
factory and/or at the factory. Thus, price could easily be ascertained by reading 
the contents of the agreements made by the petitioner Company with each of 
its dealers. The so-called restrictive conditions have not made any difference 
in the matter of the wholesale cash price which can be ascertained in accordance 
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with the provisions in cl.(a)ofs. 4. We are unable to accept Mr. Bhabha’s con- 
tention that these agreements are special agreements and the terms quoted therein 
for sale are not in the ordinary course of business and that the agreements must 
be held to be not relevant for the purposes of finding “wholesale cash price”. 


The price agreed between the petitioner Company and its dealers is for delivery 
FOR Bombay; or ex-Company’s godown at New Delhi. As the factory of the 
petitioner Company is situate at Bombay, the basis for calculation of excise 
duty would be the agreed price for delivery FOR Bombay. 


Mr. Bhabha next contends that in any event we should not dealin this 
petition with the revised assessments of excise duty made for 1962 and assess- 
ments of excise duty made for the years 1964 to 1966. He has pointed out that 
in connection with these asssesments, the petitioner Company filed appeals on 
January 19, 1967. The only reason why the appeals have not been disposed 
of was that the petitioner Company had failed to make deposits of the assessed 
amounts. Respondent No. 1 is now not insisting on these deposits because a 
certain judgment of the Supreme Court and is willing to dispose of these a 
Mr, Palkhivala, however, submits that respondent No. 1 made up his SARA on all 
the contentions which could be raised before him in these appeals when he dis- 
posed of the appeal in respect of the assessment for 1968. He thereafter made ` 
demands for deposits. The department thereafter issued notices of demand 
for payment of diverse amounts assessed in respect of all the years in question. 
But for the prayers in the present petition challenging the validity of these 
assessments, respondent No. 1 would have by this time disposed of the appeals 
on the same footing as contained in the impugned order dated May 2, 1967, 
As questions of merits are all questions of law and as the opinion expressed by 
this Court on these questions must be binding on respondent No. 1, no useful 
purpose can be served by asking the petitioners to have their appeals in respect 
of these years heard by respondent No. 1. We find it extremely difficult to 
negative the submissions made by Mr. Palkhivala. The basis on which the 
assessments for the above years are made against the petitioner: Company was 
the same as the basis in the impugned appellate order dated May 2, 1967. Since 
the reasoning of that order has been held by us to be entirely incorrect, the 
petitioner Company is entitled to relief in respect of the assessment orders for 
the years 1962 and 1964 to 1966. The setting aside of these assessments will 
not injuriously affect the right of the department because assessments will. have 
to be made afresh in respect of all the years mentioned in the petition in accor- 
dance with the principles declared in this judgment. We see no reason for not 
giving relief to the petitioner Company in respect of all the orders which are 
challenged in this petition and in respect of all the notices of demand mentioned 
in the petition. ; 

Under the circumstances, the rule in this petition will be made absolute. The 
impugned order dated May 2, 1967, and the various notices of demand which are 
all mentioned in the letter of the Inspector of Central Excise dated June 6, 1967, 
exh. Y to the petition, and the orders of assessments leading to these notices of 
demand are declared to be invalid and are set aside. The respondents. will not 
enforce the claims made in the above impugned order and assessments and 
notices of demand. The respondents will pay costs fixed at Rs. 8,000. 


Rule made absolute. 
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! 2 Before Mr. Justice Gaine. 
THE STATE OF MAHARASHTRA v. PANDURANG RAMJI SANAP.® 


Criminal Procedure Code (Act V of 1898), Secs. 226, 216—Whether Sessions Judge under 8. 226 can 
delete charge on which accused committed before him. 


A Sessions Judge in exercising his power under s. 226 of the Criminal Procedure Code, 
1898, cannot delete a charge altogether when an accused person ig committed to his Court 
on that charge, 

Rex v, Alimuddin, Kishan Swarup v. Brijendra Singh*?, Banmari v. State of Uttar Pradesh’, 
In re Sekharan‘* and State v, Habib Suleman", referred to. 


Tus facts are stated in the judgment. 


S. R. Chitms, Assistant Government Pleader, for the State. 
V. V. Kamat, for the respondent-accused Nos. 1 to 8. 


GATNE J. A question of some importance has been raised in this revision 
application and the question is whether in the name of exercising his power 
under s. 226 of the Code of Criminal Procedure it is competent to a Sessions. 
Judge to delete a charge altogether when an accused person is committed to 
his Court on that charge. 

-The facts necessary to be stated for this purpose are briefly these. In 1967, 

one Sonu Bhuwad applied for a Congress ticket to contest the Zilla Parishad 
elections from Tala constituency in Taluka Mangaon, District Kolaba. He 
was not, however, successful in getting that ticket and hence he changed over 
to Sampurna Maharashtra Samiti and that party gave him the necessary ticket 
and he fought and won the election. As a result of the election, the Mangaon 
Taluka Panchayat Samiti which consisted of 17 seats comprised 9 Samiti can- 
didates versus 8 Congress candidates. In that situation Sonu Bhuwad ‘was 
naturally considered to be the decisive factor. Elections for the posts of 
Chairman and Deputy Chairman of the Taluka Panchayat Samiti were to be 
held on August 16, 1967 and the case of the prosecution was that in order to 
ensure that Sonu Bhuwad would cast his vote in favour of the Congress can- 
didate, he was taken to Pen by complainant Salunkhe on August 18, 1967. 
When Salunkhe and Bhuwad were returning to Mangaon the same evening, 
their jeep was, according to the story of the prosecution, halted by a number 
of persons, including accused Nos. 1 to 4, at a spot near Kolad on Bombay-Goa 
Road. Those persons inquired if Bhuwad was in the jeep. In the meantime, 
some more persons jomed the mob and in all 100 or 150 persons had collected. 
Accused Nos 5 to 8 were, according to the prosecution, among them. All the 
-eight accused, according to the prosecution, removed Bhuwad from the jeep and 
he was thereafter kidnapped in the car of accused No. 1 to a place known as 
Indapur and detained there till August 16, 1967. On the 16th, Bhuwad was 
taken to Mangaon in the hope that he would cast his vote in favour of the 
Samiti candidate, but as things would have it, he cast his vote in favour of the 
Congress candidate. Members of the Samiti group, including accused Nos. 1 
to 8, having learnt that, the story of the prosecution was that these accused 
again put Bhuwad in a car and took him to Roha where he was coerced to swear 
an affidavit before the Taluka Executive Magistrate. 

On August 18, 1967, a complaint in this behalf was filed by Salunkhe and 
the matter having been investigated by the State C.I.D. a charge-sheet was 
filed against accused Nos. 1 to 8 under ss. 120-B, 143, 149, 865, 368, 171-F and 


*Dectded, September 24, 1970. Criminal 8 [1962]A. I. B.S. C. 1198 

Revision Application No. 800 of 1970. 4 [1909] Cr. L. J. 1056, 8. c. [1969] A. I. R. 
1 [1950]A. I. R. All, 77. Mad. 820. 
2 [1982]32 Cr. L. J. 408. 5 (1955) 57 Bom. L. R. 1060. 
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193 read with s. 34 of the Indian Penal Code. As the case was considered to 
be of some importance and had a political tinge about it, the prosecution re- 
quested the learned Magistrate to hold a committal proceeding and to commit 
the case to the Court of Sessions.’ The learned Magistrate, after holding the 
necessary inquiry, committed the eight accused to the Court of Sessions. When 
the case came up for trial, the learned Sessions Judge framed charges under 
ss. 120-B, 143, 365, 368 and 171-F all read with s. 149 and s. 148 of the Indian 
Penal Code, but declined to frame any charge under s. 193 read with s. 34 of 
the Indian Penal Code, although a prayer to that effect was made on behalf 
of the prosecution. He took the view that since Bhuwad himself was not 
being prosecuted for making a false affidavit or for fabricating false evidence 
for the purpose of being used in a judicial proceeding, the charge under s. 193 
read with s. 34 of the Indian Penal Code was not competent and was patently 
erroneous and it was within his power to delete that charge under s. 226 of 
Code of Criminal Procedure. 

The grievance of the State in this revision applieation is that the learned 
Sessions Judge had no such power to delete the charge under s. 193 read with 
s. 34 of the Indian Penal Code. It is conceded that the Judge could at best 
alter or suitably modify a charge under s. 193, for instance, by adding s. 108 
instead of s. 34 to s. 193 of the Indian Penal Code. 

In order to understand this grievance, it is necessary to note the provisions of 
s. 215 of the Code of Criminal Procedure. Section 215 says: 


“A commitment once made under section 213 by a competent Magistrate or by a Civil or 
Revenue Court under section 478, can be quashed by the High Court only, and only on a point 
of law.” 


A plain reading of this section is enough to show that the Sessions Judge, 
who tries the case committed to him, has no power to quash the commitment. 
Section 226 of the Criminal Procedure Code, on which the learned Sessions 
Judge has in this case relied, provides: 


“When any person is committed for trial without a charge, or with an imperfect or errone- 
eous charge, the Court, or, in the case of a High Court, the Clerk of the State, may frame a 
charge or add to or otherwise alter the charge, as the case may be, having regard to the rules 
contained in this Code as to the form of charges.” 


The first illustration below the section says: ‘‘A is charged with the murder 
of ©. A charge of abetting the murder of C may be added or substituted.’’ 
According to the second illustration, when A is charged with forging a valu- 
able security under s. 467 of the Indian Penal Code, a charge of fabricating 
false evidence under s. 193 may be added. The third illustration says that 
where A is charged with receiving stolen property knowing it to be stolen and 
in the trial it incidentally appears that he has in his possession instruments 
for the purpose of counterfeiting coin, a charge under s. 235 of the Indian 
Penal Code cannot be added. These illustrations serve the purpose of indi- 
eating the limits within which the powers under s. 226 of the Code of Cri 
minal Procedure are intended to be exercised. 

In any case, it is obvious from a comparison of ss. 215 and 226 of the Code 
of Criminal Procedure, that the powers under s. 226 have got to be so exer- 
cised as not to render s. 215 nugatory. It is not, therefore, open to the 
learned Sessions Judge to virtually quash a commitment in the name of 
amending or altering the charge under s. 226 of the Code of Criminal Pro- 
cedure. In the present case, what the learned Sessions Judge did was to de- 
lete the charge under s. 193 read with s. 34 of the Indian Penal Code alto- 
gether. He seems to have done so because of his view that since Bhuwad, 
who actually swore the alleged false affidavit and thereby fabricated false evid- 
ence, was not going to be prosecuted but was, on the other hand, going to be 
examined as a witness on the side of the prosecution. But in taking this 
view, the learned Sessions Judge apparently lost sight of the provisions of 
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s.-108 of the Indian Penal Code. Section 108 of the Indian Penal Code pro- 
vides that a person abets an offence, who abets either the commission of an 
offence, or the commission of an act ‘which would be an offence, if committed 
by a person capable by law of- committing an offence with the same intention 
or knowledge as that of the abettor. There are three Explanations below this 
section and two of them deserve to be noted in this proceeding. According to 
Explanation 2, to constitute the offence of abetment it is not necessary that 
the act abetted should be committed, or that the effect requisite to constitute 
the offence should be caused. One illustration given below this explanation 
says that if A instigates B to murder Č and B refuses to do so, A is still 
guilty of abetting B to commit murder. It is, therefore, clear that in order 
to constitute an offence of abetment, it is not necessary that the offence which 
is said to have been abetted must actually be committed. In the present case, 
Bhuwad may not be held to have committed the offence of fabricating false 
evidence, because whatever affidavit he, according to the prosecution, swore it 
was done as a result of the coercion and pressure exercised by accused Nos. 1 
to 8. Therefore, Bhuwad may not be said to have committed the offence under 
s. 193 of the Indian Penal Code, but that is no ground for saying that accused 
Nos. 1 to 8 could not be said to have abetted the commission of that offence. 
Explanation 3 below s. 108 says that it is not necessary that the person abetted 
should be capable by law of committing an offence, or that he should have 
the same guilty intention or knowledge as that of the abettor, or any guilty 
intention or knowledge. Therefore, in the present case although there may be 
no guilty intention or knowledge on the part of Bhuwad, that could be no 
ground for refusing to frame a charge under s. 108 of the Indian Penal Code 
against accused Nos. 1 to 8. 

In this very connection, a reference may usefully be made to the decision 
in Emperor v. Chaube Dinkar Rao. The facts of that case were that while 
a suit was pending before a Subordinate Judge, he was approached by one J 
who told him that the plaintiff would give him Rs. 10,000 if he would decree 
the suit. The Judge at once turned him out of the house. A few days later, 
one M, who was a Pujars of the plaintiff, came to see the Judge at his house. 
The Judge had reason to suspect him to be an emissery of the plaintiff for 
the purpose of offering him a bribe; and with the intention of setting a trap 
for the man the Judge himself suggested his willingness to take a bribe, and 
an amount and a date were settled. On the date fixed M and D, the son of 
the plaintiff, came with the money and handed it over to the Judge, where- 
upon they were caught by certain officers who had been concealed in the house 
by the Judge. J, D and M were put on their trial under s. 161/116 of the 
Indian Penal Code and all of them were acquitted by the Sessions Judge. On 
appeal by the local Government, it was held that as J did not offer any bribe 
nor was he or claimed to be an agent or representative of the plaintiff, his 
statement, or expression of opinion, that the plaintiff would be willing to 
offer a bribe did not amount to an abetment of the offence under s. 161 of 
the Indian Penal Code, and he was rightly acquitted. As regards D and M, 
it was held that the bribe givers were guilty of abetment of an offence under 
s. 161, although they only complied with a demand made by the public ser- 
vant, and although the public servant had no guilty intention of receiving the 
money as a bribe. Then it was pointed out that Explanation 3 of s. 108 of 
the Indian Penal Code makes it clear that the person abetted need not have 
any guilty intention in committing the act, so the fact that the Judge took the 
money without any guilty intention was immaterial, so far as the offence of 
abetment was concerned. 

The learned Sessions Judge was not, therefore, right in taking the view that 
the charge under s. 193 of the Indian Penal Code against accused Nos. 1 to 8 
could not be competent unless Bhuwad also was arraigned before the Court as 
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one of the accused. In any case, it was not open to the learned Sessions 
Judge to omit the charge on that ground. It was, of course, open to him 
to try the offence and give a decision according to his own light. I£ it was 
his view that the charge was without any foundation, it was open to him to 
make a Reference to this High Court for quashing the charge under s. 215 
of the Code of Criminal Procedure. 


This view finds support in a number of cases, to which a reference was: made 
in the course of the arguments at the Bar. In Rez v. Alimuddin? the ac- 
cused was committed under s. 120-B of the Indian Penal Code and the Sessions 
Judge while amending the charge omitted the charge under s. 120-B alto- 
gether and substituted.a charge under s. 109 of the Indian Penal Code. The 
High Court at Allahabad had, therefore,’ to consider the question whether it 
was open to the Sessions Judge to do so and it was held that the charge under 
s. 120-B is about a substantive offence described in that section and’ the charge 
under s. 109 could not take the place of a charge under s. 120-B. Hence, 
where a person is committed to the Sessions on a charge under s. 120-B, Penal 
Code and the Sessions Court in amending the charges. omits the charge under 
s. 120-B and substitutes one under s. 109, Penal Code, and it is objected that 
the Sessions Court has no power to withdraw a charge on which a person has 
been committed, the objection cannot be met by saying that the Sessions Court 
has not dropped the charge under s. 120-B but merely substituted a charge 
under s. 109 in its place. In Kishan Swarup v. Brijendra Singh, the learned 
Magistrate framed a charge under s. 219 of the Indian Penal Code against one 
of the accused and a charge under s. 219 read with s. 109 against another 
accused and committed both the accused to stand their trial before the Court 
‘of Sessions. When the case came up for trial before, the learned Assistant 
Sessions Judge, Agra, he struck off the charges framed by the Magistrate and 
substituted new and fresh charges under ss. 218 and 210 of the Indian Penal 
Code against the two accused respectively and the High Court held that the 
Sessions Judge has no power to quash a charge framed by the committing 
Magistrate and substitute a new charge in the name of exercising powers under 
ss. 226 and 227 of the Code of Criminal Procedure. 

In Banwari v. State of Uttar Pradesh,* their Lordships of the Supreme Court 
have also clearly observed that s. 239 lays down (see page 1201) that the Ses- 
sions Court has no power under the Code of Criminal Procedure to drop any 
charges under which the accused has been committed for trial. He can; in 
the exercise of the powers under s. 226 of the Code of Criminal Procedure, 
frame a charge, or add to or otherwise alter thé charge as the case may be, 
in cases where a person is committed for trial without a charge or with an 
imperfect or erroneous charge. These observations of the Supreme Court have 
been followed in In re Sekharan.5 After referring to ss. 226 and 227 of the 
Code of Criminal Procedure, it has been pointed out (p. 1057): 


““Tt is very clear from both the provisions mentioned above that a Sessions Judge cannot 
altogether omit a charge which has been framed by the committal court and on which the trial 
has to take place. The Sessions Judge in such a case must proceed with the charge and ulti- 
mately may acquit if the charge could not be sustained. There cannot be any objection at all 
on the same set of facts to alter the charge under 5, 807 to an allied charge or to an inferior 
charge, if the records warrant any such alteration. It will not amount to an omission.” 


The position that emerges from these authorities, therefore, is that while it 
is competent to the Sessions Judge to alter the charge to an allied charge or 
_ to an inferior charge even before the commencement of trial, he cannot omit 
a charge altogether. In the present case, this is precisely what the learned 
Sessions Judge did. The learned Sessions Judge, it appears, has relied on 
some of the observations of this High Court in State v. Habib Suleman. In 

2 AA 5 [1969] Cr. L. J. 1056, s. c. [1969] A. I. R. 
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that case it has no doubt been held that a Sessions Judge is not bound to 
frame the charge in the’same terms in which it has been drawn up by the 
committing Magistrate, but there is certainly nothing in that case to warrant 
the view that the. Sessions Judge can under s. 226 of the Code of Criminal 
Procedure delete a charge altogether when the accused person has been com- 
mitted to his Court on that charge. The learned Sessions Judge has quoted 
the following paragraph from the judgment of this Court: 

“Similar defects have been noticed by us in other cases, We would, therefore, advise all 
Sessions Judges and Magistrates to devote their personal attention to this matter and, see that 
the charges are framed properly, both in order to enable the prosecution to know precisely what 
facts they have to prove and also in order to give the accused a clear notice of the case he has 
to meet. It may here be observed that a-Sessions Judge is not bound to frame the charge in 
the same terms in which it has been drawn up by the committing Magistrate. Under s. 226 the 
Sessions Court has the power to alter or modify the charge framed by the committing Magis- 
trate in such manner as it deems proper.” 


There is hardly anything in these observations to indicate that while exercising 
his power under s. 226 of the Code of Criminal Procedure it is open to the 
Sessions Judge to delete a charge altogether. Such a course is indeed prohi- 
bited by s. 215 of the Code of Criminal Procedure, to which a reference has 
already been made. 

The submission of Mr. Kamat, appearing on behalf of the respondents, was 
that although the Sessions Judge was not competent to delete the charge under 
g. 193 read with s. 34-of the Indian Penal Code, it was open to this Court 
to do so. But having regard to the materials in the case, it is, in my opinion, 
difficult to delete the charge under s. 193 altogether. For reasons already in- 
dicated the proper charge that could be framed in this case would be one 
under s. 193 read with s. 108 of the Indian Penal Code against each accused. 


The Revision Application filed by ‘the State is accordingly allowed, the order 
of the learned Sessions Judge deleting the charge under s. 193 read with s. 34 
of the Indian Penal Code is set aside and he is hereby directed to include in 
the charges a charge under s. 193 read with s. 108 of the Indian Penal Code 
against each accused. Rule made absolute. 


Application allowed. 


ORIGINAL CIVIL. 





Before Mr. Justice Palekar and Mr. Justice Vaidya. 


M/S. MURARILAL MAHABIRPRASAD v. B. R. VAD.* 
Constitution of India, Art. 133—‘“‘Judgment, decree or final order,” what is—High Court on writ 
petition deciding only question of jurisdiction of Sales Tag authorities but refusing to deal with 
other grounds—Whether High Court’s judgment fell within art, 133. 


Though writ proceedings are original proceedings under art. 226 of the Cohstitution 
of India, yet it does not mean that every order passed in a writ petition is a Judgment or 
final order witbin the meaning of art. 188 of the Constitution. The nature and effect of 
the order passed must be considered in every case. Where, therefore, the High Court in 
a writ petition decided only the question of the jurisdiction of the Sales Tax authorities to 
proceed against a dissolved firm and refused to deal with other grounds as the applicant’s 
appeal was pending before the Sales Tax appellate authorities, leaving the applicant to 
pursue his rights and remedies on merits before the the Sales Tax authorities, it was held 
that even though the judgment dealt with the jurisdiction of the Sales Tax authorities 
yet, in substance, it was an ee judgment or finding regarding the powers of the 


*Decided, April 27,.1970.. O. C. J. Sup- in Miscellaneous Application No. 564 of 1965. 
reme Court Leave Petition’ No. 869 of 1970’ 
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said authorities to deal with the grievance of the applicant in the appeal filed by him and, 
therefore, it did not fall within the expression ‘judgment, decree or final order” in art. 188 
of the Constitution. 


Ramesh v. Gendalal Motilal and Bhagwan Singh v. Chief Setielment Commr.,*referred to. 


Hemendra K. Shah, with M. H. Gami and J. K. Partkh, for the appellants. 
R. J. Josh, instructed by Little &@ Co., for the respondents. 


VAIDYA J. This is an application for certificate under art. 183(/) (a) and (e) 
of the Constitution of India filed by the applicants whose Miscellaneous Appli- 
cation No. 564 of 1965 filed under art. 226 of the Constitution was dismissed 
by the judgment of this Court dated December 4, 5, 8, 1969; and the question 
which arises is whether the said judgment is a judgment in respect of which 
the High Court can issue a certificate under art. 13838(/)(a) or (c). 


Now, it is well established that the words ‘‘judgment, decree or final order’’ 
in art. 183 cannot apply to a judgment recording an interlocutory finding or 
a finding which does not finally dispose of the rights of the parties. See Ram- 
chand Manjimal v. Goverdhandas Vishindas Ratanchand!, Abdul Rahman v. 
D. K. Cassim & Kong, Sardar Syedna Taher Saifuddin Saheb v. The State 
of Bomay?, M/s. Jethanand and Sons v. State of Uttar Pradesh*, Hors Ram 
Singh v. Emperor’, Sridhar Achari v. The Kings, Mohd. Amin Bros. v. 
Dominion of India? Mr. Shah, the learned counsel for the applicant, rely- 
ing on the decisions in Ramesh v. Gendalal Motilal and Bhagwan Singh 
v. Chief Settlement Conmr?, contended that as Miscellaneous Application No. 
564 of 1965 was a petition under art. 226 of the Constitution, it was an original 
proceeding raising the question of the Jurisdiction of the Sales Tax authori- 
ties under the Bombay Sales Tax laws to levy, assess and reassess sales tax on 
a dissolved firm and the judgment dismissing: it finally decides the question 
of jurisdiction so far as this Court is concerned and hence, it is a eee or 
final order within the meaning of art. 133. 


It is true that the writ proceedings are original proceedings under at 226. 
But that does not mean that every order passed in a writ petition is a judg- 
ment or a final order within the meaning of art. 133. The nature and effect of 
the order passed must be considered in every case as laid down in Ramesh v. 
Gendalal Motilal. Turning to the nature of Miscellaneous Application No. 564 
of 1965, we find that it challenged the validity of the order by the Sales Tax 
authorities during the pendency of an appeal filed against the order under 
the Sales Tax legislation on several grounds. The judgment of the Court de- 
cided only the question of the jurisdiction of the Sales Tax authorities to pro- 
ceed against a dissolved firm. This Court refused to deal with the other grounds 
raised in the petition as the applicant’s appeal is pending, for the reasons stated 
in the judgment. Although the petition is an original proceeding, it springs 
from and is founded on the proceedings still pending before the Sales Tax 
authorities. The judgment, no doubt, decides a preliminary point raised by 
the applicant in the proceedings. The effect of the judgment is that the 
applicants have to pursue their rights and remedies on merits before the Sales 
Tax appellate authorities. They are not finally barred by the judgment of 
the Court. Though the judgment deals with the jurisdiction of the Sales 
Tax authorities, it is in substance an interlocutory judgment or finding regard- 
ing the powers of the said authorities to deal with the grievances of the appli- 
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cants in the appeals filed by them. We do not think that the decisions in 
Ramesh v. Gendalal Motilal and Bhagwan Singh v. Chief Settlement Commr. 
support the contention of Mr. Shah that the impugned judgment of this Court 
is a judgment within the meaning of art. 133, having regard to all the facts 
and circumstances of this case. 


The above application is, therefore, not maintainable and the rule is dis- 
charged with costs. 
Rule discharged. 


Before Mr. Justice S. K. Desai. 


MESSRS. R. JAIKRISHNA & CO. 
v. 
A.1 CO-OPERATING HOUSING SOCIETY LTD.* 
Plaint—Amendment of,—Whether Court can refuse tis amendment on ground thai tt would deprive 
tis jurisdiction to try sutt. 
The Court cannot refuse amendment of a plaint in a suit filed before it, merely on the 
ground that the proposed amendment would deprive it of jurisdiction to try the suit. 
Singara v. Govindaswamt' and Lalji v. Narottam,? dissented from. 


Kundan Mal v. Thikana Siryari?, Sreedharan v. P. S. Job’, Ram Gopal v. Bhikari® and 
Nendula Bhavani v. Saladi Mangamma‘, referred to. 


Tue facts are stated in the judgment. 


D. R. Dhanuka, for the plaintiffs. 
P. R. Mridul, for the defendants. 


S. K. Desar J. This is a Chamber Summons for amendment of the plaint 
as per the draft contained in the schedule to the Chamber Summons. The 
proposed amendments have been vigorously and vehemently opposed and in 
order to consider whether the application should be allowed, a few necessary 
facts may be set out: 


The main prayer in the plaint is for an injunction. The plaintiffs have 
alleged that they agreed to purchase from the defendants the premises men- 
tioned in the suit. Their case in the plaint is that at a meeting of the 
Managing Committee of the defendants, held on May 28, 1966, it was resolved 
that immediate possession of the premises mentioned in the suit should be 
handed over to the plaintiffs. The plaintiffs also refer to a letter written by 
the plaintiffs on June 2, 1966, wherein it has been recorded that possession 
has been handed over to the plaintiffs. The plaintiffs further allege that the 
plaintiffs have paid the full price in respect of the suit premises even though 
they were in an incomplete state relying upon the promises of the defendants 
that they would complete the construction thereof subsequently. The further 
case in the plaint is that on or about October 21, 1968, under the orders of 
the Secretary, Maintenance Committee, of the defendants, the locks of the pre- 
mises situate on the ground floor, viz. the hall and the flat, were forcibly 
broken open and that the bricks from incomplete walls of the flats on the 10th 
floor of the building were being removed by breaking the walls and the same 
were brought down on the ground floor. The plaintiffs have contended that 
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the defendants or the members of their Maintenance Committee have no right 
whatsoever to enter into or remain in or upon the suit premises and that their 
action amounts to trespass. There is only one main prayer in the plaint. By 
this prayer the plaintiffs have asked for a permanent injunction restraining 
the defendants, their servants and agents from in any manner entering or re- 
maining in or upon the suit premises and from committing any trespass there- 
upon and/or from in any manner damaging the same and/or from carrying 
out or altering the construction work of the suit premises and/or from re- 
moving the bricks and other building materials from the construction work so 
far carried out in the said premises and/or from disturbing or interfering 
with the plaintiffs’ possession, use and occupation of the suit premises. 

The plaint in the suit was originally filed in the Bombay City Civil Court 
on November 2, 1968 and the same was numbered as Suit No. 7480 of 1968. 
Pursuant to the decision of the Division Bench of this Court reported in 
Indumati v. Union of India! and in view of the averments in para. 8 of the 
the plaint wherein the plaintiffs averred that the subject matter of the suit 
was not susceptible of monetary evaluation and paid fixed Court fees of Rs. 30, 
the plaint was, on November 9, 1968, ordered to be returned for presentation 
to the proper Court. On November 29, 1968, the plaint with the necessary 
alterations was filed in this Court and the suit was numbered as Short Cause 
Suit No. 788 of 1968. The plaintiffs have also taken out a Notice of Motion 
in the suit, which is still pending. 

Thereafter the State Legislature enacted Maharashtra et No. IX of 1970 
which came into force on March 16, 1970. The plaintiffs thereafter took out 
a Chamber Summons dated April 6, 1970, in accordance with the provisions of 
s. 6(2)(c) of the said Act. By this Chamber Summons the plaintiffs sought 
a direction from this Court that the suit along with the Notice of Motion 
dated November 29, 1968, which was pending be transferred from the file of 
this Court to that of the Bombay City Civil Court. That Chamber Summons 
was heard by Kantawala J. on April 13, 1970 and by an Order made on that 
day, the Chamber Summons was dismissed with costs. Kantawala J. con- 
strued the plaint and came to the conclusion that the prayer for injunction 
sought for by the plaintiffs was in effect a prayer for possession and that the 
plaintiffs would have to pay Court fees on the footing that the prayer is for 
possession and injunction. The relevant observations from the Order of Kanta- 
wala J. are as follows: 


“In deciding the question whether the subject matter of the suit is susceptible of monetary 
evalution or is not capable of being estimated in money value, regard must be had to the sub- 
stance of the claim in the suit and not on a mere averment that it is not so capable of monetary 
evalution. The material averments in the plaint indicate that it is the case of the plaintiffs 
that pursuant to the agreement entered into with the defendants, the managing committee of 
the defendants at its meeting held on May 25, 1966, resolved that immediate possession of the 
suit premises be handed over to the plaintiffs. They further contend that pursuant to this 
resolution, possession of the premises was in fact handed over to the plaintiffs. Mr. Dhanuka 
contends that as the plaintiffs are thus in possession of the suit premises, a mere suit for injunc- 
tion is maintaineble and that the plaintiffs are within their rights in stating that the subject 
matter of the suit is not capable of monetary evaluation. The later averments in the plaint, 
however, show that this contention is not correct. In fact, the plaintiffs distinctly allege that 
the members of the Maintenance Committee of defendants’ Society have broken open the locks 
of the premises on the ground floor, namely, the hall and the flat and that they are removing 
the bricks from the incomplete walls of the flats on the 10th storey of the building. These aver- 
ments, therefore, indicate that it is the case of the plaintiffs that by a wrongful act their posses- 
sion has been trespassed upon and the office bearers of the defendants have forcibly taken posses- 
sion of the suit premises and committted acts of trespass. It is in the light of this position 
that they contend that the office bearers of the defendants have no right to enter or remain in or 
upon the suit premises and the injunction which they have prayed for in this suit is inter alia for 
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restraining the defendants, their servants and agents from entering or remaining in or upon the 
suit premises etc. This in effect is a prayer for possession because it is implicit in this prayer 
that the defendants or its office bearers are in wrongful possession of the suit premises and are 
committing acts of trespass thereupon. When such is the position. the plaintiffs have to pay 
Court fees on the footing that the prayer is for possession and injunction. It is not disputed in 
this case that if this is regarded as a suit for possession and injunction, then the value of the 
subject matter of the suit is susceptible of monetary evaluation. Under the circumstance ;, the 
. plaintiffs are not entitled to have the suit transferred to the Bombay City Civil Court in view of 
the provisions of section 6 (2) (c) of the Maharashvra Act No. [x of 1970”, 


It is because of the aforesaid Order that the plaintiffs have taken out the pre- 
gent Chamber Summons for amendment of the plaint. In the affidavit .in sup- 
port made by a partner of the plaintiffs, the plaintiffs’ claim to be still in 
possession of the suit premises has been reiterated and the plaintiffs have sub- 
mitted that they wish to amend the plaint so as to clarify the matter, the 
clarification being to the effect that, according to the plaintiffs, they are in 
possession of the suit premises and that they have no intention to sue the de- 
fendants for possession of the suit premises. The reasons for seeking the 
amendment have been set out and explained in para. 4 of the affidavit in 
support. 


The proposed amendments have been opposed on a number of grounds, These 
may be briefly’ set out as follows: 


(1) The application is mala fide since it seeks to circumvent the effect of 
the Order of Kantawala J. dated 13-4-1970 and should not be allowed since 
it would permit the plaintiffs to flout the said order. 


(2) The proposed amendment would deprive the defendants of a right 
which has acerued to them by reason of that order, the contention being that 
under the provisions of Order 7, Rule 11 of the Civil Procedure Code if the 
plaintiffs are required to pay court fees on the prayer in the suit being valued 
as à prayer for possession and if they fail to pay the same, the plaint is lable 
to be rejected. 


(3) The proposed amendment of the plaint is not necessary in order to 
seek the decision of the real question in controversy between the parties, 


(4) That the amendment should not be granted since granting it would be 
tantamount to this Court sitting in appeal from or revising or reviewing the 
order of Kantawala J. 


(5) That the averments in the proposed amendment are contrary to- the 
averments in the plaint as construed by Kantawala J. and, therefore, the 
plaintiffs should not be permitted to make a complete volte face in this matter. 


(6) The effect of the amendment if allowed -will be to take away the juris- 
diction of this Court and this cannot or should not be allowed to be done. 


It may be mentioned in connection with grounds Nos. 1 and 4 noted above 
that apart from prayer (a) of the Chamber Summons under which permis. 
sion to amend has been sought, the plaintiffs have in prayer (b) also sought 
certain consequential directions on the question of Court fees and jurisdiction. 
During the course of arguments I had indicated to Mr. Dhanuka that I pro- 
posed not to give any such directions upon this Chamber Summons but to 
relegate the parties to take out further proceedings as they may be advised 
in order to seek the directions after disposing of the application for amend- 
ment. As far as grounds Nos. 1 and 4 above are concerned, I do not accept 
the contention that the application is mala fide inasmuch as the -plain- 
tiffs desire to get out of the effect of the Order of Kantawala J. The plain- 
tiffs’ contention at all times in this suit appears to be that they have been in 
juridical possession of the suit premises and ‘that in the circumstances the suit 
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as framed with a prayer simpliciter for injunction is sufficient and the plain- 
tiffs are not bound to nor can be compelled to seek possession. Relying upon 
certain averments and words of the plaint, the plaint has been construed as 
one in substance for recovery of possession and injunction though in form 
only for injunction. The plaintiffs by the proposed amendments seek a clari-. 
fication which would restore the plaint to the one which the plaintiffs have all 
along intended to file and the application for this purpose cannot be said to 
be-mala fide nor in considering or granting the same can I be said to be sitting 
in appeal from or revising or reviewing the Order of Kantawala J. It may 
be incidentally mentioned that the plaintiffs had preferred a Letters Patent 
Appeal from the Order of Kantawala J. but the same was not admitted. 


As far as the second ground of opposition is concerned, Mr. Dhanuka has 
drawn my attention to the provisions of O. VII, r. 13 of the Civil Procedure 
Code under which the plaintiffs are not precluded from refiling a suit on the 
same cause of action. Thus, In my opinion, there is no substantive right of 
the defendants which has accrued to them by reason of the Order of Kanta- 
wala J. which the proposed amendments would have the effect of divesting. 


It may be clarified that if the proposed amendments are allowed the plain- 
tiffs would be compelled to prove to the Court at the time of the hearing of 
the action that they are in juridical possession of the suit premises and if 
the plaintiffs fail to establish this they would fail in the suit. Similarly, in 
the interlocutory proceedings, if the plaintiffs fail to establish prima facie that 
they are in juridical possession, they may not get the interlocutory relief sought 
for. 

Mr. Mridul then drew my attention to the provisions of O. VI, r. 17 in order 
to submit that the amendment was not necessary to determine the real ques- 
tion in controversy between the parties to the suit. This ignores the position 
that the plaintiffs have all along been maintaining that they are in juridical 
possession, that the defendants are attempting to interfere with this juridical 
possession and therefore the plaintiffs are entitled to the injunction sought for 
jn prayer (a) of the plaint. To this case the defendants have replied and 
contended that the plaintiffs are not in possession of the suit premises and 
that the plaintiffs are not entitled to the relief of injunction sought for or to 
any other relief in the circumstances of the case. In my opinion, there is no 
substance in this contention of Mr. Mridul. There is yet another aspect 
of the matter which may be pointed out at this juncture. By reason of the 
Order of April 13, 1970, passed by Kantawala J. the plaintiffs would be re- 
quired to pay Court fees on the plaint on the basis that they have sued for 
possession. It is the admitted position that if the suit is valued as one for 
possession, the plaintiffs would have to continue the suit on the Original Side 
of the High Court. By the proposed amendments the plaintiffs seek to have 
adjudication of what, according to the plaintiffs, is the real controversy be- 
tween the parties, viz. the right of the plaintiffs to obtain an injunction for 
which according to the plaintiffs, fixed Court fees are payable. Again the 
plaintiffs desire that the matter should go on in the original forum in which 
they had instituted the suit. I do not wish to express any opinion as to whe- 
ther the plaintiffs’ contentions are correct or not, but it is clear to me that the 
defendants can have no vested right to insist that the plaintiffs should pay 
heavy Court fees or go on with the action on the Original Side of the High 
Court. 

This bring us to the last ground on which the counsel have cited a number 
of authorities. In Singara v. Govindaswamv’, Venkatasubba Rao, J. of the 
Madras High Court sitting singly observed that no Court will permit a plaint 
to be so amended as to oust its own jurisdiction to try the suit. This deci- 
gion was approved by a Division Bench of the Nagpur High Court consisting 


@ [1928] A. I. R. Mad. 400. 
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of Hidayatulla and R. Kaushalendra Rao, JJ. in Lalji v. Narottam’. Para- 
graphs 4 and 5 of the judgment are material for the purposes of this applica- 
tion and read as follows (p. 273): 


(4) The jurisdiction of a Court is determined by the nature of the plaint. That is well- 
. settled and authorities need not be cited. Once the jurisdiction is to be found it inheres in the 
Court until something supervenes which ousts it. The question is whether the Court by its own 
action can create that situation. In our judgement, the best answer to this—and we say it 
respectfully—is furnished in the observations of Venkatasubba Rao, J. in—‘Singara v. Govinda- 
swami’, where the learned Judge observed as follows: ‘I conceive that no Court will permit a plaint 
to be so amended as to oust its own jurisdiction to try the suit.’ Now, what is the procedure 
to be followed by the Court? Ifthe amendment is not to be allowed, must the amendment be shut 
out altogether, or must the plaint together with the application for amendment be returned to 
the plaintiff for presentation to the proper Court? Here something fundameatal is involved. 
If the Court disallows the amendment simply on the ground that it has no jurisdiction to enter- 
tain it, it might be shutting out a claim which is otherwise good; and if the legal proposition 
were correct, then the plaintiff would have no remedy in respect of the claim he sought to add. 
He cannot, in the circumstances, ask that the plaint be returned to him, because the return of a 
plaint is dependent upon considerations invloved in the first rule of Order 28. 

It has been Jaid down in—-Kannusami v. Jagathambal* that a plaint canrot be asked to be 
returned with a right to present it merely because the plaintiff wants to make some amendment 
in his claim. In that case, the claim was undervalued and the plaint was returned at the re- 
quest of the plaintiff so that the claim be amended. This was allowed by the trial Court and 
was taken to be a wrong exercise of discretion. It is thus clear that the plaintiff cannot ask 
that the plaint be returned so that he can make the amendment on his own. 

(5) The secord leg of the difficulty is clearly brought into relief when we view the matter 
from another angle. When the Court is faced with the question of allowing an amendment which 
taken together with the original claim exceeds its pecuniary jurisdiction, it is in effect trying a 
suit beyond its pecuniary jurisdiction. By adding the new relief which the plaintiff claims, 
the Court in effect amends the plaint as presented, because it is also well settled that all amend- 
ments relate back to the presentation of the plaint. This clears the difficulty because the Court 
is thereby rendered incompetent to entertain the claim for amendment at all. In such a situation, 
because the plaintiff ¿annot ask for the return of the plaint, nor can the Court cause the amend- 
ment, the logical procedure to follow would be to return the plaint together with the application 
for amendment for the consideration of that Court which has jurisdiction to consider the 
original claim and the claims sought by the amendment not taken separately but together.” 


My attention has been drawn by Mr. Dhanuka to Kundan Mal v. Thikana 
Stryarr, where K. K. Sharma J. of the Rajasthan High Court dissented from 
Stingara v. Govindaswams and preferred to agree with the ruling of the Hyde- 
rabad High Court in Goverdhan v. Govt. of Union of India® It appears that 
the Division Bench judgment of the Nagpur High Court was not cited before 
the Rajasthan High Court. However, the Madras judgment as well as the 
Nagpur Division Bench judgment was considered by the Kerala High Court 
in Sreedharan v. P. 8. Job,’ where the Madras and Nagpur judgments were 
dissented from and it was held that the amendment cannot be refused merely 
on the ground that the effect of the proposed amendment would be to deprive 
the Court of jurisdiction to try the suit. Provisions of O. VII, r. 10 were 
considered by T. S. Krishnamoorthy Iyer J. of the Kerala High Court and 
he held that it would be possible to invoke the provisions of O. VII, r. 10(/) 
of the Civil Procedure Code only after the amendment of the plaint, the 
effect of which alone will be to deprive the jurisdiction of the Court to try 
the suit. It was further held that no question of applicability of O. VII, 
r. 10(/) can arise before that stage. It was further observed that it was not 
possible to agree with the Nagpur Division Bench view that the application 
for amendment should not be considered by the Court in which the suit was 


8 [1958] A, I. R. Nag. 278. G [1958] A. I. R. Hyderabad 212. 
4 [1919]A. I. R. Mad. 1071, 7 [1960]A. I.R. Ker. 75, 
5 [1950] A. I. R. Raj. 146. 
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filed but. by the Court in which the suit would go after the amendment was 
allowed. It was further observed that the fact that the amendment relates 
back to the presentation of the claim cannot affect the question at all. 


These are the four main authorities relevant to the objection under con- 
sideration, though my attention was also drawn to the observations, in Mulla’s 
Code of Civil Procedure 13th Ed., at p. 737 and to: (1) Chhatu Lal v. Pan- 
chanan (2) Ram Gopal v. Bhikari? (8) Nandula Bhavan v. Salads 
Mangamma” and (4) Legon v. Count} 


I may mention that in Nandidla Bhavam v. Saladi Mangamma, Mack J. held 
that an application for amendment which would oust the jurisdiction of the 
Court cannot be rejected merely on this footing but that the Court should 
allow the amendment and return the plaint as amended for presentation to 
the proper Court. In the Orissa case referred to above (Ram Gopal v. 
Bhikart) Barman J. observed that the plaintiffs in asking for the amendment 
of the plaint as prayed for were so doing at their own risk as to the ulti- 
mate fate of the suit. In the plaint before me the plaint has been con- 
strued by Kantawala J. as one in substance both for possession and for in- 
junction. The plaintiffs in effect by these amendments seek to make clear 
that they only want an injunction and are not seeking an order for possession. 


In my opinion, considering the authorities cited at the Bar before me there 
is no reason why the proposed amendment ought not to be allowed. 


I make it clear, however, that the plaintiffs are seeking the amendments at 
their own risk and if they fail to establish that they are in juridical posses- 
sion of the suit premises they are likely to fail at the hearing of the action. 
In my opinion, the consideration that if the proposed amendment is allowed 
the plaint might have to be transferred to the City Civil Court (where the 
plaintiffs had originally filed the suit) has no bearing on the merits of the 
proposed application for amendment and I must most-respectfully differ from 
the views expressed in Singara v. Govindaswanu and Lalji v. Narottam. 


My attention was drawn by Mr. Mridul to the submissions in the last sent- 
ence of the proposed para. 5-A of the plaint. I had some hesitation as to 
whether this should be allowed to be incorporated in the plaint or not, but 
considering that these are the plaintiffs’ submissions which are not binding on 
the Court and which the Court may not accept as conclusive, I am inclined 
to allow these submissions also to be incorporated in the proposed amendment. 


In the result, the Chamber Summons is made absolute in terms of prayer 
(a). As far as prayer (b) is concerned I do not propose to give any conse- 
quential direction or express any opinion on the question of Court fees and 
jurisdiction and the parties may take separate proceedings so far as these 
questions are concerned. The plaintiffs to carry out amendment at their own 
costs within two weeks from to-day. The plaintiffs must pay to the-defendants 
the costs of this Chamber Summons. Order accordingly. Counsel certified. 


Order accordingly. 
Solicitors for the plaintiffs: Ambubhai & Diwanji. 
‘Solicitors for the defendants: Ramanlal Himatlal & Varjiwandas. 


8 aes A. I. R. Cal. 755. . . 10 [1949] A. I. R. Mad. 208. 
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Before Mr. Justice Gaine. 
RAMKISAN SHIVRATAN PITTI v. D. S. DHARMASTHAT.* 
Factories Act (LXIL of 1948), Sec. 101—Appotnied dale for hearing charge under 8. 101 whether 
means effective date of hearing. 
In s. 101 of the Factories Act, 1948, the expression “at the time appointed for hearing 
the charge”, means the final date appointed for hearing the charge i.e. the effective date 


of hearing. 
Maneklal v. State of Gujarat’, referred to. 


THE facts are stated in the judgment. 


P. B. Sawant with K. Y. Mandlk, for the petitioner-accused. 
S. BR. Chetnis, Assistant Government Pleader, for the State. 
R. V. Jahagirdar, with 8S. N. Deshpande, for the complainant. 


GATNÐ J. The petitioner, who was the accused in the Court below, has been 
found guilty under s. 21(/) (4v)(c) read with s. 92 of the Factories Act, 1948, 
and sentenced to a fine of Rs. 50 and fifteen days’ rigorous imprisonment in de- 
fault and this conviction and sentence have been confirmed by the learned 
Additional Sessions Judge, Poona, in -revision. The grievance of the peti- 
tioner is that the Courts below were in error,in convicting him of the offence 
in question and in not properly considering his complaint filed under s. 101 of 
the Factories Act. 


The few facts, which it is necessary to note for the purpose of deciding this 
grievance, are that the petitioner-accused happens to be the manager of the 
Raja Bahadur Motilal Poona Mills Ltd., Poona, which is a factory as defined in 
s. 2(m) (4) of the Factories Act. On the night of October 27, 1966, a worker 
named Kantilal Babu was directly feeding cotton to the porcupine opener ma- 
chine. When the machine stopped, the worker started cleaning the fluted 
rollers. While he was doing so, the machine suddenly started, with the result 
that the hand of the worker was caught into the rollers and erushed upto the 
wrist. His right hand had eventually to be amputed upto the wrist. The 
fluted rollers, according to the prosecution, formed a dangerous part of the 
porcupine opener machine and since no guard was provided for those rollers, 
there was a contravention of the provision of s. 21(/) (4v)(c) of the Factories 
Act for which the accused was liable under s. 92. 


The defence of the accused was that a guard was in fact provided for the 
fluted rollers, but the same was temporarily removed without his knowledge or 
consent. He further contended that since he had brought the real offender 
before the Court, he was not answerable for the offence in question in view 
of the provisions of s. 101 of the Factories Act. 


It appears that the ease filed against the present accused was tried as a 
summons case and the statement of this accused under s. 242 of the Code of 
Criminal Procedure was recorded on August 5, 1967. The case was thereafter 
adjourned for hearing on November 11, 1967, but the hearing was adjourned 
from time to time and after a number of adjournments, the same actually 
commenced on November 6, 1968. In the meantime, a formal charge was fram- 
ed against this accused on September 4, 1967. The complaint filed by the 
accused against the alleged real offender under s. 101 of the Factories Act 
was filed in ‘Court on September 2, 1968 after giving the requisite notice to 

*Decided, September 30, 1970. Criminal 1 [1907] A. I. R. S. C. 1226. 

Revision Application No. 083 of 1969. 

B.L.R.~-17 


258 ' ° THE BOMBAY LAW REPORTER, [VOL. LXXOI. 


the Factory Inspector on August 19, 1968. It is on these facts that the ques- 
tion raised on behalf of the accused has to be considered. 


The submission of Mr. Sawant, appearing on behalf of the accused, was 
that although November 11, 1967 did happen to be the first date fixed for 
hearing, the hearing actually commenced on November 6, 1968 and hence for 
the purpose of s. 101 of the Factories Act that date ought to: have been re- 
garded as a date fixed for hearing of the charge. The submission of Mr. 
Jiéhagirdar, appearing on behalf of the alleged real offender, Shri Mamta- 
purkar, was that November 11, 1967 should actually be regarded as a date 
fixed for hearing of the charge and since the complaint against the alleged 
real offender was not filed till then, the Courts below were right in not taking 
any notice of that complaint and in holding the accused guilty. 


While considering these rival submissions, 1t is necessary to notice the pro- 
visions of s. 101 of the Factories Act. That section says: 


Where the occupier or manager of a factory is charged with an offence punishable under 
this Act, he shall be entitled, upon complaint duly made by him and on giving to the prosecutor 
not less than three clear days’ notice in writing of his intention so to do, to have any other person 
whom he charges as the actual offender brought before the Court at the time appointed for 
hearing the charge; and if , after the commission of the offence has been proved, the occupier 
or manager of the factory as the case may be, proves to the satisfaction of the Court— 

(a) that he has used due diligence to enforce the execution of this Act, and 

(b) that the said other person committed the offence in question without his knowledge, 
consent or connivance, that other person shall be convicted of the offence and shall be liable to 
the like punishment as if he were the occupier or manager of the factory, and the occupier or 
manager, as the case may be, shall be discharged from any liability meee this Act in respect of 
such offence : 

Provided that in seeking to prove as aforesaid, the occupier or manager of the factory, as 
the case may be, may be examined on oath and his evidence and that of any witness whom he 
calls in his support shall be subject to cross-examination on behalf of the person he charges as 
the actual offenders and by the prosecutor : 

Provided further that, if the person charged as the actual offender by the ocoupier or manager 
cannot be brought before the Court at the time appointed for hearing the charge, the Court 
shall adjourn the hearing from time to time for a period not exceeding three months and if by the 
end of the said period the person charged as the actual offender cannot still be brought before 
the Court the Court shall proceed to hear the charge agninst the occupier or manager and sball, 
if the offence be proved, convict the occupier or manager. ” 

These provisions have been considered by the Supreme Court in Mancklal v. 
State of Gujarat,’ and the conclusion to which their Lordships have arrived 
has been stated at p. 1231 in the following words: 

“...From the observations quoted above, it-is clear that there is a duty cast, under the 
Act, upon the occupier or manager, to comply with the peremptory provisions of the Act; but, 
under s. 101, when the manager or occupier is charged with en offence, he is entitled to make a 
complaint, in his own turn, to establish facta mentioned in. the said section; and, if he is able to 
establish that it was such other person, who has committed an offence, and satisfies the other 
requirements of the said section, the mansger or occupier js absolved from ali liability.” 

It is, therefore, necessary to consider whether ‘the petitioner-accused in this 
case can be said to have satisfied the requirements 7 s. 101 of the Factories 
Act. From the provisions of s. 101 of the Act it is clear that the first con- 
dition which the manager has to satisfy is that he must have given three clear 
days’ notice in writing of his intention to file a complaint under s. 101. That 
the accused in this case had done, because evidence shows that on August 19, 
1968 he gave the notice in question to the Factory Inspector. The second 
condition to be fulfilled is that the alleged real offender. must be brought be- 
fore the Court at the time appointed for hearing the charge. The section does 
not say that he must be brought before the Court on the first date appointed 

1 [1967] A.LR. S. C. 1226. 
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for hearing the charge. The expression used in’ the section is, I think, suscep- 
tible to the interpretation that he may be brought before the Court on the 
final date, appointed for hearing the charge; that-means the effective date of 
hearing. In the present case, the effective date of hearing being November 6, 
1968, it ought to be held that that was the date fixed for hearing the charge 
against this accused. Since the accused. had already filed his complaint under 
s. 101 of the Factories Act on September 3, 1968, it is clear that the same was 
filed before the date appointed for hearing ‘the charge. : On ‘the side of the 
alleged real offender, it was: urged that this interpretation is inconsistent with 
the “second proviso appearing below s. 101. But I do not think so. AN that 
the second proviso would mean is that if the actual offender cannot be brought 
before the Court at the time appointed for hearing the charge, the Court can 
only adjourn the case for a period not exceeding three months at the instance 
of the manager. In the present case, if tle manager were to make an appli- 
cation on November 6, 1968 for time to bring the actual offender before the 
Court, hearing of the case could. not have been adjourned’ for more than three 
months, but there was no occasion for: ‘anything of this kind to happen, be- 
cause. the hearing actually. commenced ‘on November 6, 1968 and the -alleged 
real offender was brought before the Court on September 2, 1968. - 


The construction whieh I have prėferred to put on the provisions | of s. 101 
of the Factories Act is prompted: by the fact that the prosecution in this case 
is not against a’ person who is actually ‘said to haveecommitted the offence. 
The liability.of the accused in this, case arises out of ‘the provisions of s. 92 
under which an oceupier or manager of ‘the factory is held answerable for the 
contravéntions of the provisions. of ‘thé Act. This being the position, every 
legitimate facility ought to be giyen ‘to’ the manager to bring the real offender 
before the Court. 


_In the view I have taken, the dilewed real offender -was ET before the 
Court: within. the time permitted by.‘s.-101-and that: beine so, it was not open 
to the Courts below to ignore that complaint and, to convict the present ac- 
cused for.the breach in question.. I'am told that. the alleged real offender not 
only appeared before the Court, but was:even allowed fo cross-examine the 
prosecution witnesses in the present ease. That clearly was contrary to-the 
first proviso to s. 101 of the Act.which says that when a complaint against 
the alleged real offender is filed, the occupier or. manager of the factory, as 
the case may be, may be examined on oath and his evidence and that of any 
witnesses whom he calls in his support shall be: subject to cross-examination 
on behalf of the person he charges. as the actual offender. The learned Magis- 
trate of the Court below was, therefore, clearly in error in’ allowing the 
alleged real offender in this case to cross-examine the prosecution witnesses 
against the present accused. ` This -error ` will, I hope, be avoided while pro- 
ceeding with the case hereafter. 


In the result, the revision xpplication is. allowed, the order passed by the 
Courts below is set aside and the case is remanded to the trial Court`for be- 
_ ing proceeded with and i of aa to law in the light of this 
judgment. f l 


i . - 


Application allowed. 
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Before the Hon'ble Mr. S. P. Kotoal, Chief Justice, and Mr, Justice Palekar, 


D. P. KELKAR v. AMBADAS KESHAV BAJAJ.*® 


Payment of Bonus Act (XXI of 1964), Secs. 32, 34, 32—Paymeni of Wages Act (IV of 1936); 
Secs. Avi), 15—Industries (Development and Regulation) Act (LXV of 1951), Secs. 184, 18B, 
18E—Whether bonus payable under Payment of Bonus Act “wages” within s. 2 (yi) of Pay- 
ment of Wages Act—Jurisdiction of Payment of Wages Authority to entertain dispute with 
respect to bonus payable under Payment of Bonus Act—Claim of employer that establiahment 
exempled under s. 32 (iv) of Payment of Bonus Act whether can be entertained by Payment of 
Wages Authority—Whether expression “matters incidental to such claims” in 8. 1§ (1) of Pay- 
ment of Wages Act includes questions as to applicability of exemptions created under Aci— 
Payment of Bonus Act whether applicable to undertaking taken over under 8. 18A of Industrics 
(Development and Regulation) Act. 

Bonus payable under the Payment of Bonus Aot, 1965, amounts to “wages” within the 
definition in s. 2 (vi) of the Payment of Wages Act, 1986. 

The definition of “wages” in s. 2 (vi) of the Act applies to all kinds of remuneration whe- 
ther arising from a contract, an award, a settlement or under a statute. 

Balaram Abaji v. M. C. Ragofiwalia,’ agreed with. 

The Payment of Wages Authority will have no jurisdiction in a case where complicated 
questions of law arise and it is required to interpret the provisions of a new enactment like 
the Payment of Bonus Act, 1965. 

The words “any dispute with respect to the bonus payable” in s, 22 of the Payment of 
Bonus Act are not limited to the quantum of the bonus payable under the Act only. The 
words ‘‘with respect to” mean disputes in connection with bonus payable under the Act. 
Therefore, where the employer raises an issue that the establishment itself has been ex- 
empted under s. 32 (iv) of the Act and therefore no bonus is payable, it is a dispute with 
respect to the bonus payable under the Act. Where the claim of the employer is that he 
is governed by the Payment of Bonus Act but the Aot itself in terms exempts him by vir- 
tue of s. 82 (iv) of the Act, the dispute raised by the employer will be a dispute under the 
Act and not de hors the Act. Therefore in respect of such a dispute s.22 of the 
Payment of Bonus Act would apply and it will be beyond the jurisdiction of the Payment 
of Wages Authority. 

The expression “all matters incidental to such claims” in s. 15 (i) of the Payment of 
Wages Act, 1086, refers only to matters incidental to the claims arising out of deductions 
from wages or delay in the payment of wages and does not include substantial questions 
as to the applicability of the Act or as to the applicability of exemptions created under the 
Act and similar other questions especially where complicated questions of law or fact arisc. 
Therefore so long as any complicated question of law or fact is likely to arise, even though 
“incidental”, the matter cannot be tried by the Payment of Wages Authority. 

Payment of Wages Inspector v. B. E. &. & I. Co.,* followed. 

Where an industrial undertaking is taken over under the management of an authorised 
controller under a notification issued under s. 18-A of the Industries (Development and 
Regulation) Act, 1951, whereby he is also required to comply with all directions issued from 
time to time by the Central Government, the provisions of the Payment of Bonus Act are 
not applicable to such an undertaking by virtue of s. 82 (iv) of the latter Act. 

Abdul Rehman v. Mrs. E. Paul, Secy., I. N.C.C. Board v. Industrial Tribunals and 
H. E. M. Union v. State of Bihar’, referred to. 

The question whether a particular industry is carried on by or under the authority of 
the Central Government is a mixed question of law and fact. 


The facts are stated in the judgment. 
Raghavendra A. Jahagirdar, for the petitioner. (In Spl. C.A. 1909/68). 


*Decided, March 16/17, 1970. Special 2 [1960] A. I. R.S. C. 500. 
Civil Application No, 1909 of 1968 (with 8 (1961) 65 Bom, L. R. 20. 
Special Civil Application No. 2289 of 1068), 4 1979) A. I. R. Kerala 94 

1 (1960) 62 Bom. L. R. 807. 5 [1970]A. I. R.S. C. 82 
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H. M. Seervat, Advocate General, with Raghavendra A. Jahagirdar, for 
the petitioner. (In Spl C.A. 2239/68). 


P. 8. Warke and ‘Mrs. U. P. Warke, for respondent No. 1. (In both). 


Korvau C.J. These two special civil applications raise common questions 
of law of some importance and may be conveniently disposed. of together. We 
are concerned in both these applications with orders passed by the Payment 
of Wages Authority regarding the remuneration payable under the recently 
enacted Payment of Bonus Act (21 of 1965) which came into force on 
September 25, 1965. The principal points raised are regarding jurisdiction 
viz. whether the remuneration payable under the Act can be claimed before 
the Authority under the Payment of Wages Act, and whether the petitioner 
Companies are exempt under the Bonus Act. For the purpose of the points 
raised the facts are also somewhat similar. The orders impugned however 
have been passed by two different Authorities under the Payment of Wages Act. 

The main argument was advanced in Special Civil Application No. 2239 
of 1968 and we would first set-forth briefly the facts of that Special Civil 
Application :—The petitioner before us is the manager of the India United 
Mills Ltd., No. 1 Mill, of Bombay, which we shall hereafter refer to for the 
sake of brevity as the Indu Mills as it is popularly known. On November 29, 
1965 the Indu Mills was taken under the management of an authorised con- 
troller under s. 18-A of the Industries (Development and Regulation) Act, 
1951 by a notification of the Government of India. One M. D. Bhat was 
appointed as the authorised controller. We shall refer to the detailed pro- 
visions of this notification a little later. On December 21, 1967 respondent 
No. 1 Dhondu Mahadeo Ghadi an employee of the Indu Mills applied before 
the Authority appointed under the Payment of Wages Act for the area of 
Greater Bombay for the payment to him of the minimum bonus payable to 
him under the provisions of s. 10 of the Payment of Bonus Act. He claimed 
to be entitled to receive Rs. 76.40 and Rs. 101.68 as bonus for the years 1965 
and 1966. Though the amount claimed by this particular employee is small, 
the petitioner before us has averred that upon the decision of this matter 
further claims by the other employees of the mills are likely to be made and 
that even if only the minimum bonus is payable to all the employees of the 
mills it will entail an amount of over Rs. 20 lakhs for the two years 1965 
and 1966 although the company has suffered net losses of Rs. 1.75 crores 
and Rs. 1.88 crores in the said two years. 

The facts relating to Special Civil Application No. 1909 of 1968 are some- 
what similar. There we are concerned with the Pratap Spinning, Weaving & 
Manufacturing Co. Ltd. of Amalner in Jalgaon District. The petitioner be- 
fore us is D. P. Kelkar its general manager. The authorised controller was 
appointed to manage this mill by a notification dated March 4, 1963. He was 
one S. A. Kher. The initial appointment was for a period of five years but 
the management of the anthorised controller has been continued from year to 
year and counsel informed us that the mill is still under the management 
and control of the authorised controller. Respondent No. 1 before us are 
the officials of the Rashtriya Mill Workers Union of Amalner who claim to 
represent not only respondent No. 1 Ambadas but also 773 other workers of 
this mill. On December 26, 1967 these workers put in a claim for the pay- 
ment of the minimum bonus payable under the Act through the Union. They 
claimed a total sum of Rs. 1,20,312. The application was filed before the 
Authority under the Payment of Wages Act for the Amalner Taluka area at 
Amalner. 

In both the cases the mills which were taken under the management of the 
authorised controller put in their written statements raising several prelimi- 
nary objections to the jurisdiction of the Payment of Wages Authority and 
denying the claim of the workers to the payment of bonus. The arguments 
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before us have more or less reiterated these objections in a more sophisticated 
form and we would therefore briefly set forth the arguments :— 

The first contention has been that the Payment of Wages Act is concerned 
only with wages and nothing else and the amounts claimed as payable under 
the Bonus Act were not “wages” within the meaning of the Payment of . 
Wages Act. Therefore the Authority acting under the Payment ‘of, Wages 
Act had no jurisdiction to pass any orders with reference to the alleged 
bonus claimed. Secondly, it was urged that the adjudication of the claim of 
the workers to the payments under the Bonus Act would involve or give 
rise to difficult and complicated questions of law which the Payment of Wages 
Authority should not ordinarily undertake to, decide or alternatively was not 
competent to decide and therefore ought to have directed the workers to 
pursue their ordinary remedy under law.- Thirdly, that in any case s. 22 
of the Bonus Act itself excludes the jurisdiction of the Payment of Wages 
Authority because it has created a special forum before which claims under 
the Bonus Act can be tried namely the Industrial Court. Therefore the Pay- 
ment of Wages Authority will have no jurisdiction. Lastly, it was urged 
that in any event these companies are expressly exempted under the Bonus 
Act as being establishments engaged iùn. an industry ‘“‘carried on by or under 
the authority of any department of the Central Government...or a local 
authority’’ within the meaning of s. 32, cl. (iw) and that therefore the mills 
are exempt under the Act. 

The authorities have turned down ieee preliminary objections and ordered 
the amounts claimed by the workmen to be paid in both the cases, It may 
be mentioned here that so'far as’ the Indu. Mills is concerned they had in 
their written statement only raised preliminary objections and claimed to re- 
serve their right to file a supplementary- written statement on merits but not- 
withstanding that reservation the Payment of Wages Authority has passed 
a final order ordering them to deposit the amount claimed by the workmen 
concerned within 15 “days. It is unnecessary for the time being to recount 
he detailed reasoning of the authorities upon each of the points because .as 
we deal with these points we shall be dealing also with these decisions and 
the reasoning by which they are supported.. 

Before we proceed to deal with the several points raised before us, it is 
necessary to say a word regarding the provisions boih of the Bonus Act and 
the Industries (Development and Regulation) Act, 1951. The Payment of 
Bonus Act, as its preamble states, purports to provide for payment of bonus 
to the persons employed in certain establishments and for matters connected 
therewith. Section. 1, sub-s. (3) lays. down that save as otherwise provided in 
the Act, it shall apply to every factory , and to every other establishment in 
which tiventy or move persons are ‘employed on any day during an account- 
ing year. ‘‘Accounting year’’ is defined in's. 2 (J) in relation to a company 
‘AS beine the period in respect of which any- profit. and loss account of the com- 
pany laid before it. in annual general mecting is made up, whether that period 
is a year or not. Fn the case of the Indu Mills the accounting year ended on 
June 80 of each year. Section 3 virtually defines what is an establishment 
and it says that where an‘ establisliment - consist of different. departments or 
undertakings or has branches, all such departments or undertakings or branches 
shall be treated as parts of the same establishment for the purpose of compu- 
tation of bonus under the Act. Then ss. 4 to.7 proceed to make detailed pro- 
vision as to the computation of the bonus to be paid. By s. 4 the gross profits 
derived by an employer from an establishment is to be computed in accord- 
ance with the Second Schedule in the case of companies such as we are con- 
corned .with. Section 5 shows how ‘‘available surplus’? in respect of any 
accounting year is to be computed. At the same „time ‘favailable surplus’’ is 
defined in s. 2(6) as meaning available surplus: as computed under s. 5. By 
s. 5, it is 5 the gross profit of that year after deducting therefrom the ‘sums 
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referred to in s. 6 and the sums referred to in s. 6 are amounts by way of 
depreciation, development rebate or development allowance, any direct tax 
and any other sums specified in the First Schedule. Section 7 shows how 
any direct tax payable by the employer has to be computed. These sections 
providing for the computation of bonus have to be read along with the two 
definitions in s. 2 namely the definition of ‘‘available surplus”? in sub-s. (6) 
of s. 2 and of ‘‘allocable surplus’’ in sub-s. (4) of s. 2. Then the subsequent 
sections of the Act proceed to declare the right of the employees to receive 
the bonus (s. 8); im what cases an employee is disqualified from 
receiving bonus (s. 9) and the duty of the employer to pay the minimum 
bonus (s. 10). Section 10 indicates what is ‘‘minimum bonus” and when it 
is payable and s.'11 deals with the payment of ‘‘maximum. bonus’’. 


The effect of these provisions is that the employer is bound to pay to every 
employee in an accounting year a minimum bonus which is stated to be 4 per 
cent. of the salary or wage earned by the employee during the accounting year 
or forty rupees, whichever is higher. What is most important is, however, 
that this bonus is payable ‘‘whether there are profits in the accounting year 
or not”. It will thus appear that the payment of the minimum bonus under 
the Act is not dependent upon the establishment of the employer making a 
profit at all. On the contrary, even though the establishment may make a 
loss the payment of minimum bonus is compulsory under the Act so long as 
its requirements are fulfilled.. The maximum bonus under s. 11 becomes pay- 
able only when the allocable surplus exceeds the amount of minimum bonus 
payable to the employees under s. 10 and the maximum bonus may be an 
amount which may be as much as 20 per cent. of the salary or wage earned 
by the employee during the accounting year. 


By s. 12, no minimum or maximum bonus can be paid on salary in excess 
of Rs. 750 ‘per month. To ensure this provision has been made for employees 
drawing a salary or wage of more than Rs. 750 per mensem in which case there 
is a special provision for calculation of bonus ‘‘as if his salary or wage were 
seven hundred and fifty rupees per mensem only’’. Certain special cases are 
provided for in s. 18’ and s. 14 provides for the computation of the number 

of working days. Then we come to the important provisions regarding ‘‘set 
on and set off of allocable surplus?’ contained in s. 15 of the Act. Where for 
any accounting year the allocable surplus exceeds the amount of maximum 
bonus payable to the employees in the establishment under s. 11, then, the excess 
shall, subject to a limit of twenty per cent. of the total salary or wage of-the 
employees employed in the establishment in that accounting year, be carried 
forward for being set on in the succeeding accounting year and ‘so on up to and 
inclusive of the fourth accounting year to be utilised for the purpose of pay- 
ment of bonus in the manner illustrated in the Fourth Schedule. Similarly 
where for any accounting year there is no available surplus or the allocable 
surplus in respect òf that year falls short of the amount of minimum bonus 
payable to the employees and there is no amount or sufficient amount carried 
forward and set on under sub-s. (J) of s. 15 which could be utilised for pay- 
ment of the minimum bonus, then, such minimum amount or the deficiency, 
as the case may be, is to be carried forward for being set off in the succeeding 
accounting year and so on up to and inclusive of the fourth accounting year 
in the manner illustrated in the Fourth Schedule. The purpose of these pro- 
visions is ‘clear. Where there are profits or allocable surplus, the allocable 
surplus must be set apart and utilised towards payment of the bonus under 
the Act subject to the limitations indicated. The balance has to be carried 
forward and when there are lean years:and there is no available surplus or the 
allocable surplus falls short of the amount of minimum bonus, then the esta- 
blishment can draw from the balance of the allocable surplus if any of the 
previous years. It is clear, however, that, whether or not there is allocable 
‘surplus or available surplus, the minimum bonus has to be paid in any case. 
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Various other deductions are permitted where the employer has paid different 
kinds of bonus or made other payments. Deductions are also allowed for 
certain reasons such as misconduct (s. 18). Section 21 makes provision for 
the recovery of the bonus due from an employer. It permits either the em- 
ployee himself or any other person authorised by him in writing in that behalf 
or in the case of the death of the employee, his assignee or heirs to make an 
application to the appropriate Government for the recovery of the money due 
to him. This is a special remedy prescribed by the Act and is a very sum- 
mary remedy because the power of the Government is indicated by the follow- 
ing words: 

“and if the appropriate Government or such authority as the appropriate Government 
may specify in this behalf is satisfied that any money is so due, it shall issue a certificate for 
that amount to the Collector who shall proceed to recover the same in the same manner as an 
arrear of land revenue : ” 


The first proviso to s. 21 says that every such application shall be made within 
one year from the date on which the money became due to the employee from 
the employer and the second proviso says that the period laid down by the 
first proviso may be extended if the appropriate Government is satisfied that 
the applicant had sufficient cause for not making the application within the 
said period. Though no doubt this is a power conferred upon the Govern- 
ment, the power is summary and drastic in the extreme and it affords a very 
effective remedy to the employee or his heirs for the recovery of the bonus 
payable under the Act. We shall deal separately with the provisions of s. 22 
and s. 32 when we deal with the other points involved in these Special Civil 
Applications. 

The first point raised on behalf of the employer-petitioners before us has 
been that under the Payment of Wages Act it is only ‘‘wages’’ that can be 
recovered and the payments to be made under the Bonus Act do not constitute 
‘‘waces’’, For this purpose it is necessary to turn to the Payment of Wages 
Act and some of its provisions, particularly the definition of ‘‘wages’’ in s. 
2(vs) of the Payment of Wages Act. That definition runs as follows: 


“2, In this Act, unless there is anything repugnant in the subject or context, 


(vi) ...‘wages’ means all remuneration (whether by way of salary, allowances of otherwise) 
expressed in terms of money or capable of being so expressed which would, if the terms of em. 
ployment, express or implied, were fulfilled, be payable to a person employed in respect of 
his employment or of work done in such employment, and includes-— 


(c) any additional remuneration payable under the terms of employment (whether called 
a bonus or by any other name); 


but doos not include — 

(7) any bonus (whether under a scheme of profit sharing or otherwise) which does not 

form part of the remuneration payablo under the terms of employment or which is not pay- 
able under any award or settlement between the parties or order of a Court;” 
What is urged on behalf of the petitioners is that the definition of ‘‘wages’’ 
in cl. (vs) of s. 2 is confined only to consensual remuneration and not remu- 
neration imposed by any law. In other words the definition only applies to 
remuneration payable under the terms of a contract of employment between 
the employer and the employee and that it cannot apply to a payment to be 
made compulsorily under the provisions of the Payment of Bonus Act. It 
was urged that payment of remuneration by operation of law would not fall 
within the definition of ‘‘wages’’ under the Payment of Wages Act. 

We are unable to accept this contention because, in the first place, as the de- 
finition of ‘‘wages’’ stands today there are no words of limitation in that defi- 
nition limiting it to an agreement or contract between the employer and the 
employee. The definition says ‘‘wages’’ means all remuneration expressed 
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in terms of monsy or capable of being so expressed which would, if the terms 
of employment, express or implied, were fulfilled, be payable. Therefore every 
kind of remuneration would be included in this definition so long as it is 
payable to the employee if the terms of employment, express or implied, were 
fulfilled. The expression ‘‘if the terms of employment, express or implied, 
were fulfilled” would in the context in which it is found apply to the em- 
ployee. The condition precedent for the application of the definition would 
therefore be ‘‘if the terms of employment, express or implied, were fulfilled’’ 
by the employee. These words cannot in the context in which they are found 
apply to an employer. With respect, we are in agreement with the remarks 
made in a recent judgment of this Court in Balaram Abaji v. N. C. Ragojt- 
walla! by Mr. Justice Tarkunde. He said that 


«the expression ‘if the terms of the contract of employment, express or implied, were 
fulfilled’ refers only to such of the terms of the contract of employment as are required to be 
fulfilled by the employed person. The expression has no reference to the terms of the contract 
which are to be fulfilled by the employer.” 

Therefore those words do not bring in the concept of contract or agreement 
of employment, so far as the employer is concerned. 


A reference to the decision in Balaram Abajs’s case also gives rise to another 
point which we would hete emphasize. At the time when that decision was 
given the definition of ‘‘wages’’ was different. Prior to the amendment of the 
definition introduced by Act 68 of 1957 the definition was 


“t wages’ mears all remuneration, capable of being expressed in terms of money, which 
would if the terms of the contract of employment, express or implied, were fulfilled, be payable... 
to a person employed in respect of his employment or of work done in such employment, ...” 
(the italics are ours.) l 

The words ‘‘if the terms of the contract of employment’? were, however, drop- 
ped by s. 3(3) of the amendment Act 68 of 1957 and the words ‘‘terms of em- 
ployment’’ were substituted. It seems to us that upon the point which has 
been argued, this amendment makes a crucial difference. Now the words ‘‘the 
contract of’’ having been dropped, we do not see how it can still be argued 
that the definition is limited only to remuneration payable under an agree- 
ment or contract. It is clear that the amended definition would apply to all 
kinds of remuneration whether arising from a contract, an award, a settlement 
or under a statute. As stated in Balaram Abaji’s case, the definition as it 
now stands makes no reference to the origin of the employer’s obligation to 
pay the remuneration. When we consider the legislative history of the defi- 
nition, the construction which we have put upon it is further reinforced. 


It was next argued that there is an express exclusion which was not noticed 
by the Payment of Wages Authority when it held that the payment of the 
amount under the Bonus Act amounted to ‘‘wages’’. It was urged that el. (c) 
includes in the definition of ‘‘wages’’ any additional remuneration payable 
under the terms of employment, whether called a bonus or by any other name. 
Sub-clause (7) does not include in the definition any bonus which does not 
form part of the remuneration under the terms of employment, and since this 
is a bonus not payable under the terms of employment but under the terms of 
a statute there is an express exclusion. 

The definition of ‘‘wages’’ in the Payment of Wages Act concerns itself pri- 
marily with the remuneration due to an employee. In the opening clause it 
includes in the definition of ‘‘wages’’ all remuneration (whether by way of 
salary, allowances or otherwise). Then in el. (c) it includes specifically ‘‘addi- 
tional remuneration’’ and in el. (J) it specifically excludes any bonus which 
does not form part of the remuneration payable. Thus thronghout the em- 
phasis is on remuneration. It is only on determining what is the remuneration 
payable to the employee that the applicability of the parent clause itself or 


1 (1960) 62 Bom. L, R. 807, at p. 809. 


266 TIE BOMBAY LAW REPORTER [von., LXXII. 


the inclusive cl. (c) or the excluding el. (7) canbe judged. All remuneration in- 
cluding additional remuneration would amount to ‘‘wages’’ but the excluding 
clause excludes only such bonus as does not form' part of the remuneration 
payable. In other words, when a payment whether called bonus or not, is 
such that it can hardly be called remuneration, it would not be ineluded under 
the definition of ‘‘wages’’ 

The further question that remains is whether this is remuneration ‘‘payable 
under the terms of employment”? and for this purpose it is necessary to go 
to the source of the payment namely the particular legislation which has given 
rise to this remuneration. Section 8 of the Payment of Bonus Act in terms 
says ‘‘Every employee shall be entitled to be paid... bonus, in accordance with 
the provisions of this Act...’’ subject to the condition laid down that he has 
worked for not less than thirty working days in that year. The section there- 
fore clearly creates a right in the employee to be paid the bonus. Since every 
right has a corresponding duty, s. 10 lays down the corresponding duty of the 
employer to pay the bonus. It says ‘‘Subject: to the provisions of sections 8 
and 13 every employer shall be bound to pay to every employee in an account- 
ing year a minimum bonus...’’. The section therefore categorically lays down 
the duty of the employer to pay the bonus indicated in the Act. The refer- 
ence to s. 13 in s. 10 need not detain us, for it is a provision merely for the 
proportionate reduction in bonus in certain cases, with. which we are not really 
concerned in the present ease. This provision does not affect the existence of 
the duty to pay laid upon the employer by s. 10. Even in the case of maximum 
bonus referred to in s. 11, the words used are ‘‘...the employer shall, in lieu 
of such minimum bonus, be bound to pay to every employee in the accounting 
vear bonus... subject to a maximum of...’’. Here again, thereforé, the duty 
of the employer to pay the maximum bonus subject to the conditions ‘laid down 
is clearly defined. Section 19 lays down the-time limit for payment of the 
bonus and is also couched’ in a language which shows that it is the mandatory 
duty of the employer to do so. . It hegins with the words ‘‘ All amounts payable 
to an employee by way of bonus: under this Act shall be paid in eash by his 
employer’’ , within a period of eight months from the:close of the accounting 
year or in the case of a dispute. within a month from.the date on which the 
award becomes’ enforceable or the settlement comes into operation, in respect 
of such dispute. 

In the Act therefore there is a ent created in favour of the employee on the 
one hand and a duty enjoined. upon the employer on the other hand to pay the 
bonus. It is clear, therefore, that by this legislation a term of the employ- 
ment has been introduced binding on the employer and in favour of the 
employee. The expression “‘term of employment”? or ‘‘under the terms of 
employment’’ used in sub-s.. (vi) of s. 2 of the Payment of Wages Act, cannot, 
in our opinion, be read to imply merely contractual terms of employment. As 
we have said, there is nothing in the definition as it Stands to show that it 
refers only to contractual payment and would in the ordinary meaning of 
that expression include payments which it is the duty of the employer to pay 
whether under a contract or a statute or an award or settlement. The effect 
of the Payment of Bonus Act therefore is to, introduce a further term of em- 
“ployment as regards the payment of bonus.’ The requirement of the section 
therefore that whatever remuneration’ is payable must be payable under, the 
terms of employment, is therefore satisfied. We must hold under the circum- 
stances that the bonus payable under ’the Payment of Bonus Act, 1965 amounts 
to ‘“wages’’ within the definition in s. au). We say this however subject to 
what we will indicate hereafter. ` 

The next question that arises is whether the Payment of Wages Authority 
before whom the employees had made their applications initially had the juris- 
diction to pass the orders that they did, in respect of this remuneration. There 
is a three-fold argument. upon which the point of jurisdiction has been taken. 


a 
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The first contention has been that the jurisdiction of the Payment of Wages 
Authority extends only to ‘‘wages’’ and the payment under this Act does not 
amount to ‘‘wages’’. That point we have already dealt with. The second 
contention has been that in any event even if it is ‘‘wages’’, the question that 
has been raised upon these applications is not a simple question relating to 
‘‘wages’’ but is a complicated question depending upon the interpretation of 
the law which gives rise to the alleged ‘‘wages’’ and such a complicated question 
would not fall within the ambit of the jurisdiction of the Payment of Wages 
Authority. The third position taken upon this point is that in view of the 
positive enactment of s. 22 of the Payment of Bonus Act which creates a special 
forum for the trial of disputes regarding bonus payable under the Act, the 
jurisdiction of the Payment of Wages Authority is impliedly ousted and s. 22 
in terms relegates the trial of any question, where a dispute has arisen re- 
garding bonus, only to the Authority under the Industrial Disputes Act and 
no other authority. i 

As regards the first contention, we have already discussed the question whe- 
ther the payments under the Bonus Act amount to ‘‘wages’’ and, in our opi- 
nion, they do amount to ‘‘wages’’ and to that extent, therefore, we must hold 
that so far as this contention is concerned, the Payment of Wages Authority 
had jurisdiction and the two authorities were right in the decision which they 
took on this point. 

The same however cannot be said about the other two contentions on the 
question of jurisdiction. Section 15, sub-s. (17) confers the jurisdiction upon 
the Payment of Wages Authority in the following words 

“The State Government may appoint one or more persons to be the authority or authori- 

ties to hear and decide for any specified area all claims arising out of deductions from the wages, 
or delay in payment of the wages of persons employcd or paid in that area”. 
In the present case the dispute is not regarding deductions from wages but 
regarding delay in the payment of wages. The procedure prescribed for the 
trial of claims to wages is contained in sub-s. (3) of s. 15 and a mere perusal 
of that sub-section would show that the procedure is a very summary proce- 
dure and enacted to ensure the speedy disposal of the employee’s claim and 
the prompt payment to him of his wages. The summary nature of these pro- 
ceedings is indicated by the use of the words ‘f... and after such further in- 
quiry (if any) as may be necessary”. The Payment of Wages Authority 
has no doubt to give an opportunity to the employer of being heard but there 
is nothing like a formal hearing nor has evidence to be recorded in the manner 
in which it is recorded in a civil Court nor is the other procedure to be fol- 
lowed as is normally followed in a civil Court. Tn most of the cases which 
come before the Payment of Wages Authority, however, such a summary pro- 
cedure would be suitable and expedient having regard to the purpose and 
object of the Act, but where a dispute arises and controversial and compli- 
cated questions of law are raised, involving a prolonged inquiry as in the pre- 
sent case, it is clear that it was not intended by the Payment of Wages 
Act that such questions should also continue to be tried by the Pay- 
ment of Wages Authority. The very nature of the jurisdiction conferred and 
the procedure prescribed preclude that being done. Sub-section (3) itself 
makes this clear by the use of the words ‘‘after such further inquiry (if any) 
as may be necessary, may...’’ direct the payment of the wages deducted or 
delayed. Thus a discretion is given to the Authority in a given case not to 
decide the claim itself but to leave the parties to determine the claim by normal 
procedure. This was also the settled view of this Court and has now received 
the imprimatur of the Supreme Court itself in its recent decision in Payment 
of Wages Inspector v. B.E.S. & I.Co2 a ea ! 

In that case the workmen had applied for closure compensation payable 
under s. 25FFF of the Industrial Disputes Act.. One of the questions in- 
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volved was whether it was a sum due to the employee ‘‘by reason of the termina- 
tion of the employment of the person employed’’. The other question involved 
was the plea taken by the particular employer who had been proceeded against 
that he was not the employer under the Act, because he was merely a transferee 
of the business and the worker was not working under that particular emplo- 
yer. Under the Industrial Disputes Act also a forum was indicated in s. 38C 
namely the abour Court where industrial disputes ‘could be decided as in 
the present case s. 22 provides. The Supreme Court held that under the cir- 
cumstances the claim could not be entertained by the Payment of Wages Autho- 
rity and gave its reason as follows (p. 596, col. 2): 

“In the first place, the claim made in the instant case is not a simple case of deductions 
having been unauthorisedly made or payment having been delayed beycnd the wage periods 
and the time of payment fixed under Sections 4 and 5 of the Act. In the second place, in view 
of the defence taken by Respondent 1, the Authority would inevitably have to enter into ques- 
tions arising under the proviso to Section 25FF, viz., whether there was any interruption in 
the employment of the workmen, whether the conditions of service under the Board were any 
the less favourable than those under the company and whether the Board, as the new employer, 
had become liable to pay compensation to the workmen if there was retrenchment in the future, 
Such an inquiry would necessarily be a prolonged inquiry involving questions of fact and of law. 
...When the definition of wages was expanded to include cases of sums payable under a contract, 
instrument or a law ¢ could not have been intended that such a claim for compensation rhtch is 
denied on grounds which inevitably would have to be inqutred into and which might entail prolonged 
inquiry into questions of fact as well as law was one which should be summarily determined by the 
Authority under Section 15. Nor could the Authority have been intended to try as matters 
incidental to such a claim questions arising under the proviso to section 25FF. In our view it 
would be the Labour Court in such cases which would be the proper forum which can determine 
such questions...."” (Italics are ours.) 

It must therefore be taken as settled law that where complicated questions of 
fact or law are raised and a prolonged inquiry becomes necessary the Payment 
of Wages Authority would have no jurisdiction to decide the claim before it. 


What is the position in the present case? We have already shown that the 
question whether the payment or remuneration under the Bonus Act constitutes 
‘*wages’’ within the definition in the Payment of Wages Act, is not a simple 
question in the present case, but the other questions which have been raised 
on behalf of the employer are infinitely more complicated and difficult of solu- 
tion. One of those questions with which we have yet to deal is whether this 
establishment governed as it is by the Industries (Development and Regula- 
tion) Act and being under the control and management of the authorised con- 
troller was an establishment which was exempted under the provisions of s. 
382(w) of the Payment of Bonus Act. The operative words are ‘‘... by an 
establishment engaged in any industry carried on by or under the authority 
of any department of the Central Government ...’’. The principal question 
which the Payment of Wages Authority would have to decide would therefore 
be whether the nature of the management and control imposed upon this Mill 
was such that it could be said that the establishment was being carried on 
under the authority of a department of the Central Government. That ques- 
tion in itself is, as we shall presently show, not a simple question but gives 
rise to complicated questions of law in that it requires a careful consideration 
not only of the provisions of the Payment of Bonus Act but of the Industries 
(Development and Regulation) Act, 1951 and of the notification issued under 
that Act. Other questions that have been raised are as regards the true scope 
and effect of 8.22 of the Bonus Act.and its effect upon s. 15 of the Payment 
of Wages Act and the important question whether these Mills are exempt under 
s. 32(4v). These would require consideration of several ‘provisions of the 
Bonus Act and the question which has been actually argued whether the Bonus 
Act is a self-contained Code in itself. Surely it was never intended that such 
questions would under s. 15 fall within the purview of the Payment of Wages 
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Authority. In this view we do not think that the questions arising in these 
cases were fit for the authority under the Payment of Wages Act to consider. 

So far we have viewed this question as if we were only concerned with the 
provisions of the Payment of Wages Act and even upon the provisions of that 
Act it is clear that the Payment of Wages Authority would have no jurisdiction 
in a case like this where complicated questions of law arise and it is required 
to interpret the provisions of a new enactment, but when we come to consider 
the positive enactment contained in s. 22 of the Bonus Act, the position be- 
comes clearer. Section 22 in terms says: 

“Where any dispute arises between an employer and his employces with respect to the 
bonus payable under this Act or with respect to the application of this Act to an establishment 
in publio sector, then, such dispute shall be deemed to be an industrial dispute within the mean- 
ing of the Industrial Disputes Act, 1947, or of any corresponding law relating to investigation 
and settlement of industrial disputes in force in a State and the provisions of that Act or, as 
the case may be, such law, shall, save as otherwise expressly provided, apply accordingly.” 

The section in the first place applies only when a dispute arises between an 
employer and his employees with respect to the bonus payable under the Act. 
In making this provision the section does not in any way affect or infringe 
any of the provisions of the Payment of Wages Act particularly s. 15 
which confers jurisdiction upon the Payment of Wages Authority. We have 
already shown that it was settled law that under s. 15 of the Payment of Wages 
Act, though no doubt all claims in respect of deductions from wages and delay 
in payment of wages are to be tried by the Payment of Wages Authority, 
where a dispute arises and there is a complicated question to be tried, that 
question should not ordinarily be tried by the Payment of Wages Authority. 
Section 22 of the Bonus Act says no more than this and to that extent would, 
in our opinion, be complementary to the law under the Payment of Wages 
Act. Any dispute arising between an employer and his employee with res- 
pect to the bonus payable under the Bonus Act would by implication be taken 
out of the jurisdiction of the Payment of Wages Authority and be relegated 
to the jurisdiction of the Authority under the Industrial Disputes Act. There 
is nothing in the Payment of Wages Act, particularly in s. 15 of the Act, to 
exclude the operation of any other law. On the other hand s. 34, sub-s. (Z) 
of the Bonus Act excludes the operation of the other laws. Section 34(Z) 
Says: 

“Save as otherwise provided in this section, the provisions of this Act shall have effect not- 

withstanding anything inconsistent therewith contained in any other law for the time being iu 
force or in the terms of any award, agreement, settlement or contract of service made before 
the 29th May, 1965”. 
It was therefore intended that the Bonus Act should have effect notwithstand- 
ing anything contained in any other laws. Therefore, even assuming that the 
Payment of Wages Act had provided for jurisdiction in a matter like this,—we 
have held that it has not—still s. 34 would exclude the operation of the Pay- 
ment of Wages Act, but we have already said that there is nothing in the 
Payment of Wages Act to indicate that the operation of any other law is ex- 
cluded so far as the jurisdiction of the Payment of Wages Authority is con- 
cerned. 

Counsel on behalf of the employees, the respondents before us, urged that 
the ambit of s. 22 of the Bonus Act is very limited and that it only applies to 
any dispute between an employer and his employees with respect to the bonus 
payable under the Act, but in the present case he urged that there was no 
dispute whatsoever regarding the bonus payable under the Act, because as he 
said, none of the two employers had challenged the quantum of the bonus 
payable to the employees. He urged that though other disputes have been 
raised by the employers, these can hardly be said to be disputes with respect 
to the bonus payable, such as for instance, the main dispute raised in the 
present case whether the establishment was itself exempted or not from the pro- 
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visions of the Bonus Act. The words of s. 22 which we have quoted refer to 

‘any dispute with respect to the bonus payable’’ and it seems to us that the 
language employed does not limit itself directly to the quantum -of the bonus 
payable under the Act only. When the section says ‘‘with respect to the 
bonus’’ it means necessarily disputes in connection with the bonus or con- 
nected with the bonus payable under the. Act. That would be the normal con- 
notation of the words ‘‘with respect to’’ and.it seems to us that when the em- 
ployer raises an issue such as has been raised in the present case, that the esta- 
blishment itself has been exempted and therefore no bonus is payable, it is a 
dispute with respect to the bonus payable under the Act. 


The next contention on behalf.of the employees was that it must be a dis- 
pute under the Act but, what the employers were claiming in the present case 
was that they were not governed by the Act at all and.it could hardly be said 
therefore that it was a dispute regarding the-bonus payable under the Act. 
The claim made on behalf of the employers that they were not bound to pay the 
workers was not on the ground that:they were not governed by the provisions 
of the Act.- On the contrary, the claim of. the employers also is that they are 
actually governed by the Act: but the Act itself in terms exempts them by 
virtue of the provisions of s. 32(4v) which says— - 


“82, Nothing in this Act shall apply to —.... 

fio) employces employed by an establishment engaged in any industry carried on by or 
under the authority of any a aa of the Central Government or a State Government or 
a-local authority;” 
Tt is not exclusion from. the provisions of the Act which has been canvassed 
on behalf of the employers but merely, exemption as stated in the Act itself 
under this clause of s. 32. Therefore, the dispute which the employers have 
raised in the present case will be a dispute under this Act and not ‘‘de hors’’ 
the Act. It seems to us therefore that the provisions of s. 22 would squarely 
apply to the dispute raised in the present case: That it is a dispute there 
can be no doubt, and indeed that has. not been challenged in the present case. 
If so, it seems to us that for both the reasons which we have stated above that 
dispute would be beyond the jurisdiction of the. Payment of Wages Authority. - 
The first reason is that normally it is not a question which under the Payment 
of Wages Act itself ought to be decided by the Payment of Wages Authority 
because it raises a complicated question of law and‘secondly that in any event 
s. 22 indicates a forum where such a dispute ought to be tried and therefore 
by implication ousts. the a O of the Authority under the Payment of 
Wages Act. 


The Payment of Bonus Act is & special Act dealing with a special subject. 
It statutorily: ercates rights in favour of the employee and against the employer 
which the employee never enjoyed before namely the right to be paid what is 
called å bonus even though the establishment or undertaking may not be making 
profits at all. A ‘“‘bonus’’ originally meant a boon or gift over ‘and above 
what is normally due to the employee. It was in the nature of an extra divi- 
dend paid out of surplus profits. In the inception it was always paid ex- 
gratia by the employer but later legislation made the payment of bonus obliga- 
tory. Now the payment under this Act is also obligatory but it is payable 
‘‘ whether there are profits in the accounting year or not’’ (see s. 10). The 
payment has thus lost the essential characteristics of a bonus, yet it is called 
by that name in the Act. These are all steps taken by our Legislatures within 
recent times in their attempts to remove economic imbalances and to restore 
social justice between employer and employee. It is also common knowledge 
that so far it was the Industrial Courts and Tribunals which adjudicated upon 
disputes regarding bonus and granted bonus to employees of a concern. . No 
doubt they never “granted bonus +o: employees of a concern which was being 
run at a loss and under the present Act what is called bonus is for the first 
time in the history of industrial relations made payable to employees of an 
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establishment even though that. establishment is running at a loss, but it is 
understandable that the function of deciding disputes regarding the new pay- 
ment and granting it would also be entrusted to Industrial Court and Tri- 
bunals. In the present case so far as the Indu Mills are concerned, they have 
specifically stated that in the year 1965 they incurred a loss of Rs. 
1,79,00,000 and in the year 1966 a loss of Rs. 1,83,00,000. The Act, there- 
fore, makes provision for the first time for an extraordinary right which was 
not within the contemplation of the Industrial law before and was passed with 
the sole object of conferring only that right upon the employees and providing 
for it. When such a special statute containing special provisions also creates 
a special forum for the trial of disputes under the Act, it is settled law that 
any dispute arising under that Act must go before the special tribunal created 
under the Act. We hold for these reasons that the Payment of Wages Authority 
had no jurisdiction in the present case to try the dispute raised in these cases. 


In its order in Special Civil Application No. 2239 of 1968 the Payment of 
Wages Authority answered this question against the employer in para. 8 thereof. 
A perusal of that paragraph will show that it only took into account the pro- 
visions of s. 22 of the Bonus Act but had no regard to the law as it prevailed 
under the Payment of Wages Act till that date and even thereafter. After re- 
ferring to s, 22 of the Payment of Bonus Act the Authority went on to say 


“The disputes contemplated in this section which can be referred for adjudication for 
Industrial Tribunal are of 2 kinds; (1) regarding quantum of bonus which will be morc than 4% 
but upto 20% of the total earnings, and (2) applicability of the Payment of Bonus Act to cer- 
tain establishment in the public sector. Regarding the first point of quantum, there is no and 
cannot be any dispute about the payment of 4% bonus which is the minimum under the provi- 
sions under which the employer is obliged to pay irrespective of profit or loss within 8 months 
from the close of the accounting year. There is, therefore, hardly any dispute regarding the 
quartum of bonus. As regards the second point concerning the applicability of the Payment 
of Bonus Act to the concern of the opposite party, since the concern of the opposite parly docs 
not fall under the definition of ‘es*ablishment in public sector’ as given in s. 2 (16) of the Pay- 
ment of Bonus Act, there is no question of appheability of the Payment of Bonus Act. Sec. 22 
is not attracted to the concern of the opposite party because the concern of the opposite party 
does not fall under the definition of ‘establishment in public sector’ bul is a private sector to 
which sec. 22 will have no application.” 

These remarks which we have deliberately reproduced in extenso and which 
constitute the sole reasoning of the Authority show that it failed to grasp the 
effect of s. 22 altogether. In the first place we have shown that there is no 
reason why the first clause in s. 22 ‘‘any dispute...with respect to the bonus 
payable under this Act” should be limited only to the quantum of the bonus. 
The words are ‘‘with respect to the bonus” and not ‘‘any dispute regarding 
the amount of the bonus payable’’. This was the initial error in the interpre- 
tation. Next as regards the point raised on behalf of the employers that the 
exemption claimed by them under s. 32 raises a serious dispute, the Authority 
got rid of the contention by referring to the second clause of the opening 
words ‘‘with respect to the application of this Act to an establishment. in 
publie sector” and it observed that tlie establishment of the employers was not 
an establishment in the publie sector. No doubt ‘‘establishment in publie sector”? 
is defined in s. 2(J6) in contra-distinction with ‘‘establishment in private sec- 
tor” which is defined in s. 2(/5) of the Act, but we fail to see how either of 
these definitions or the second clause of s. 22 which we have quoted above, at 
all fell to be considered upon this question. The point which the employers 
had raised was that in terms of s. 32, cl. (sv) of the Act they were specifically 
exempted from the operation of the Act and. therefore no bonus was payable 
under the Act. As such, the plea which they had taken was taken with res- 
pect to the bonus payable under the Act and fell to be considered only under 
the first clause of s. 22, “any dispute...with respect to the bonus payable 
under this Act’’.. It could not fall under the second clause nor did counsel 
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before us attempt to support it under the second clause which deals with applica- 
tion of the Act to an establishment in the public sector. Indeed counsel said that 
that was never urged on behalf of the employers. Therefore, the whole of 
the reasoning of the learned Authority in para. 8 of its order was futile. 
What the Authority failed to take into account or consider was whether the 
dispute of the nature raised by the employers was a dispute with respect to the 
bonus payable under the Act falling under the first clause. It went wrong in 
its decision because it limited the first clause only to quantum of the bonus. 

Surprising as it may seem, though the decision in Special Civil Appli- 
cation No. 1909 of 1968 was given by a different Authority, the reasoning on 
both the heads is reiterated in that order also in paras. 16 and 17 of the 
judgment, though the manner of consideration of the two points is different. 
In this case the Authority said 


““Seclion 22 refers Lo the application of the Act only in connection with establishments in 
public sector. Only then a dispute as to application of the Act would be deemed to be an 
industrial dispule under section 22. Admittedly the Pratap Company is not an establishment 
in the public sector as defined by section 2 (16) of the Bonus Act”. 

The Authority again failed to notice the first clause and the fact that the 
clause is separated from the second clause by the disjunctive ‘‘or’’. 

With regard to the latter judgment (in Pratap Spinning, Weaving and 
Manufacturing Co.’s case) we may say that the Authority gave some further 
reasous as can be seen from the following observations at the end of para. 16: 
‘‘Section 32 conceives of the non-application of the Act to certain classes 
of employees. Certainly this is far removed from the question of application 
of the Act woder section 20’’. We have already dealt with this point but we 
must say that these observations amount to an incorrect reading of s. 32, el. (w). 
Section 32 does not conceive of any non-application of the Act to an employer. 
On the other hand, it is a provision of the Act itself and the Act itself creates an 
exemption. In other words it amounts to saying that the employer claims 
an exemption under the Act and not de hors the Act. The Authority erred 
in observing that s. 32 conceives of non-application of the Act to certain classes 
of employees and because it took this incorrect view it also observed that the 
question was ‘‘far removed from the question of application of the Act under 
section 20”. Any dispute raised under s. 32 would be a question governing 
the applicability of the Act. We are unable to sustain the reasoning of either 
authority. 

A further contention based upon the amendment to s. 15(J) of the Payment 
of Wages Act, by Amendment Act of 1964 was advanced. Of the several amend- 
ments made by that Act at the end of sub-s. (Z) of s. 15 for the words ‘‘of persons 
employed or paid in that area’’ the following words were substituted, ‘‘of 
persons employed or paid in that area, including all matters incidental to such 
claims”. (Italics are ours). On the strength of the last clause which we 
have underlined it has been contended on behalf of the respondents that the 
jurisdiction of the Payment of Wages Authority after this amendment has 
been considerably enlarged. Whereas previously the Authority was only con- 
fined to hearing and deciding claims arising out of deductions from wages or 
delay in the payment of wages, now the Authority has jurisdiction to decide all 
matters incidental to such claims. Therefore the points which have been raised 
on behalf of the employers and which we have dealt with above could have 
been dealt with by the Payment of Wages Authority in the present case. 

It seems to us that the amendment was brought in only for the purpose 
of clarifying what was already the law namely that the jurisdiction of the 
Authority is confined to deciding all claims arising from deductions from wages 
or delay in the payment of wages and that would necessarily include matters 
connected with the two questions and that is why it is referred to in the amend- 
ment as ‘‘all matters incidental to such claims’’. The amendment refers 
only to matters incidental—incidental to the claims arising out of deductions 
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from wages or delay in the payment of wages and we do not think that when 
the amendment speaks of ‘‘matters incidental” it meant to include within the 
ambit of the jurisdiction of the Payment of Wages Authority substantial 
questions as to the applicability of the Act or as to the applicability of exemp- 
tions created under the Act and similar other questions especially where com- 
plicated questions of law or fact arise. Despite the amendment we think the 
decision of the Supreme Court in the Payment of Wages Inspector v. The 
B.H.S. & I. Co. and the principle laid down there would still govern the 
present case. So long as any complicated question of law or fact is likely 
to arise, even though ‘‘incidental’’, the matter cannot be tried by the Payment 
of Wages Authority. See para. 10 at page 596 of the report. For these 
reasons we are of the opinion that the Payment of Wages Authority would not 
have jurisdiction to try the questions raised in these two petitions before us 
and that the decisions of the Authorities over-ruling the objection as to juris- 
diction raised by the employers, were incorrect. 


Then we turn to the third and the most important objection raised on behalf 
of the employers. The objection in both the cases was on the basis of the pro- 
visions of s. 32, sub-cl. (w), which runs as follows: 

“82. Nothing in this Act shall apply to—... 

(iv) employees employed by an establishment engaged in any industry carried on by or 
under the authority of any department of the Central Government or a State Government 
or a local authority;”’ 


It was the case of the employers before the Payment of Wages Authority that 
the applicants in both the cases were employed in an establishment engaged 
in an industry carried on by or under the authority of a department of the 
Central Government and therefore nothing contained in te» Act would apply 
to such employees having regard to s. 32 of the Payment of Bonus Act. The 
exemption from the provisions of the Act is created in favour of an establish- 
ment engaged in any industry carried on by or under the authority of any 
department of the Central Government. The exemption is in favour of two 
categories, an establishment engaged in any industry carried on by the autho- 
rity of any department of the Central Government or carried on under the 
authority of any department of the Central Government. Counsel on behalf 
of the employers did not rely on the word ‘‘by’’ but he emphasised that the 
cases of both the employers would fall under the words ‘‘under the authority 
of any department of the Central Government’’, because for an establishment 
to be carried on by the authority of any department of the Central Govern- 
ment would mean that any department of the Central Government should be 
directly running that establishment itself which is not the case here. The 
question then arises whether having regard to the facts and circumstances 
here the establishments of these employers were on the date on which the 
applications were presented being carried on ‘‘under the authority of any 
department of the Central Government’’ and for this purpose it will be neces- 
sary to see firstly the two notifications which were issued taking these two 
establishments under the management of the authorised controllers and then 
to see what is the effect of those notifications having regard to the provisions 
of the Industries (Development and Regulation) Act under which the notifi- 
cations were issued. 


In the Indu Mills case the notification dated November 29, 1965 recites in 
the preamble that the Central Government was of the opinion that the Indu 
Mills an industrial undertaking was “‘being managed in a manner highly de- 
trimental to public interest’’ and therefore action was being taken. The nature 
of the action is important. It was ordered as follows: 

“Now therefore in exercise of the powers conferred by section 18-A of the said Act the 
Central Government hereby authorises Shri N.D. Bhat (hereinafter referred to as the Authorised 
Controller) to take over the management of the whole of the said undertaking, namely, the India 
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United Mills Ltd., Bombay, subject to the following terms and conditions, namely :— 

(i) the Authorised Controller shall comply with all directions issued from time to time 
by the Central Government; 

(if) the Authorised Controller shall hold office for five years...” 
By the second notification issued on March 26, 1968 by which another autho- 
rised controller Shri S. D. Mehta was appointed none of the provisions of the 
previous notification were affected and it continued to remain in force. Simi- 
larly in the Pratap Mills case the notification dated March 4, 1963 made iden- 
tical recitals and an almost identical order. That notification was followed 
by a further notification dated March 4, 1968 whereby the term of the autho- 
rised controller was extended for a further period of one year but here the 
notification itself stated that the first notification dated March 4, 19638 ‘‘shall 
continue to have effect for a further period of one year from 4-3-1968’. 

Two points may be noted so far as the notifications are concerned; firstly that 
the entire management of the whole of the undertaking was taken over and 
vested in the authorised controller and secondly that the authorised controller 
was bound to comply with all the directions issued to him from time to time 
by the Central Government. 

These notifications were as stated therein issued under the provisions of s. 
18A of the Industries (Development and Regulation) Act, 1951. As a result 
of the issue of the notifications under the provisions of Chapter OIA. of that 
Act various legal consequences flowed from the provisions of the law itself. 
It is necessary to notice some of these consequences, particularly those indicated 
in ss. 18A(/) (b); 18B and 18H(J) and (2). All these sections are to be 
found in Chapter IIIA. That Chapter was not to be found in the Act as ori- 
ginally enacted. Its provisions were introduced by the Amendment Act 26 
of 1953 with effect from October 1, 1958. The heading of the Chapter is 
‘Direct Management or Control of Industrial Undertakings by the Central 
Government in certain cases.’’ Its provisions were thus introduced to provide - 
for ‘‘management’’ and ‘‘control’’ by or under the Central Government. 

By virtue of the notifications read with the provisions of s. 18-A the autho- 
rised controller was authorised to take over the management of the whole of 
the undertaking of the petitioners. The fullest possible control was also im- 
posed because the authorised controller was directed to comply with all the 
directions issued from time to time by the Central Government. The con- 
sequence of such a notification 1s mentioned in s. 18-B, and the major conse- 
quences with which we are concerned are those indicated in els. (a), (b) and 
(e) of sub-s. (J) of s. 18-B. By cl. (a) all persons in charge of the manage- 
ment, including persons holding office as managers or directors of the indus- 
trial undertaking immediately before the issue of the notified order are deem- 
ed to have vacated their offices as such. This clause creates a fiction by which 
persons already occupying offices as managers or directors are deemed no 
longer to be managers or directors. They are deemed to have vacated their 
offices. The consequence is drastic in the extreme. From the moment the 
notification is issued its effect is automatic and those in charge of the manage- 
ment particularly the directors cease to be directors altogether. Similarly 
under cl. (b) of s. 18-B(/) any contract of management between the indus- 
trial undertaking and any managing agent or any director thereof holding 
office as such immediately before the issue of the notified order shall be 
deemed to have been terminated. Once again by a fiction a contract which is 
in existence is directed to be deemed not to be m existence. Under cl. (e) 
a further substitution takes place. In place of the directors the authorised 
controller is substituted. Clause (6) provides that 

“the persons, if any, authorised under section 18A to take over the magagement of an in- 
dustrial undertaking which is a company shall be for all purposes the directors of the industrial 
undertaking duly constituted under the Indian Companies Act, 1918, and shall alone be enti- 
tled to exercise all the powers of the directors of the industrial undertaking, whether such powers 
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are derived from the said Act or from the memorandum or articles of association of the industrial 
undertaking or from any other source’’. 

In other words, not only is the power of the manager and director put an 
end to, not only are all the contracts which the manager and director entered 
into put an end to but by the automatic operation of cl. (¢) the persons put 
in management alone are entitled to exercise all the powers of the directors 
and no exception is made because of the words ‘‘whether such powers are 
derived from the said Act or from the memorandum or articles of association 
of the industrial undertaking or from any other source’’. In other words, in 
whatever form or shape the power of the directors is derived and from what- 
ever source, that power is put an end to. We stress this particular provision 
here because in the judgments of the Payment of Wages Authority in both 
the cases there are observations made by the Authorities that the memorandum 
and articles of association of the company have not been put an end to and 
continue to operate suggesting thereby that the corporate existence of the 
company in substance is continued. Clause (e) in our opinion takes away the 
substance of the power conferred by the memorandum and articles of asso- 
ciation because it puts an end to the powers of the manager and directors and 
all contracts entered into with them and instead in terms says that the per- 
sons authorized to be in management shall be the directors. This is one of 
the crucial errors which we find made in the judgments of the Authorities in 
the two cases. 

While cl. (e) of s. 18B talks of ‘‘the persons, if any, authorised under 
section 18A’’ who become the directors of the industrial undertaking, where 
only one person is appointed as in the instant cases, it is clear that all the 
powers of the directors vest in that one person who becomes the sole person 
in management and control and is substituted for the directors. Sub-section 
(4) further makes the position abundantly clear. It says that 

“The person or body of persons authorized under section 18A shall, notwithstanding any, 

thing contained in the memorandum or articles of association of the industrial undertaking- 
exercise his or their functions in accordance with such directions as may be given by the Central 
Government so, however, that he or they shall not have any power to give any other person 
any directions under this section inconsistent with the provisions of any Act or instrument de- 
termining the functions of the authority carrying on the undertaking except in so far as may be 
specifically provided by the notified order”. 
It is this sub-section which establishes the nexus between the Central Gov- 
ernment and the industrial undertaking taken over. It provides affirmatively 
that the authorised controller who has been appointed in the present case must 
exercise his functions in accordance with the directions given by the Central 
Government and negatively that ‘‘he shall not have power to give any other 
person any directions under this section inconsistent with the provisions of 
any Act or instrument determining the functions of the authority carrying on 
the undertaking except in so far as may be specifically provided by the noti- 
fied order’’. Thus we may again stress that the memorandum and articles of 
association of the industrial undertaking are effectively and substantially put 
an end to by the use of the words ‘‘notwithstanding anything contained in 
the memorandum and articles of association’’. These being the matters in 
which the memorandum and articles of association of the industrial under- 
taking are modified, we can hardly see much substance in what would be left 
out of the normal memorandum and articles of association of a company. 

Before we leave these two sections, it is of interest to notice that through- 
out the expression used is ‘‘undertaking’’ and not ‘‘establishment engaged in 
any industry’’ as in sub-s. (Ww) of s. 82 of the Payment of Bonus Act. Though 
no particular point was made on this difference in verbiage we can only say 
that the expression ‘‘establishment engaged in any industry’’ would be of a 
much wider connotation than the expression ‘‘industrial undertaking”. 

Then we turn to the important provisions of s. 18E of the Industries (Deve- 
lopment and Regulation) Act, 1951. It purports to provide for the appli- 
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cation of Act VII of 1913, that is to say the Indian Companies Act. It says 
that where the management of an industrial undertaking, being a company as 
defined in the Indian Companies Act, 1913, is taken over by the Central Gov- 
ernment, then, notwithstanding anything contained in the said Act or in the 
memorandum or articles of association of such undertaking, the following 
three important consequences ensue: 

(a) it shall not be lawful for the shareholders of such undertaking or any other person 
to nominate or appoint any person to be a director of the undertaking; 

(L) no resolution passed at any meeting of the shareholders of such undertaking shall be 
given effect to unless approved by the Central Government ; ‘ 

(c) no proceeding for the winding up of, such undertaking or for the appointment of a 

receiver in respect thereof shall lie in any Court except with the consent of the Central Govern- 
ment. 
We have already seen that s. 18B provides that consequent upon the issue of a 
notification under s, 18A the powers of the directors automatically cease and 
their offices are deemed to be vacated and also that any contract between them 
and the company is deemed to have been terminated and the authorised con- 
troller steps in as the sole director of the company. Section 18E prohibits 
the shareholders from nominating or appointing any person to be a director, 
so that even if the shareholders pass such a resolution it will be illegal. 
Secondly cl. (b) drastically controls the powers of the shareholders to pass 
resolutions because it says that no resolutron passed at any meeting of the 
share-holders can be given effect to unless approved by the Central Govern- 
ment. This in itself shows to what extent the control of the Central Govern- 
ment is established. Lastly even assuming that the shareholders pass a re- 
solution to wind up the company, which of course would under cl. (b) be 
ineffective without sanction, still no proceeding for the winding up of the 
undertaking or for the appointment of a receiver can lie in any Court except 
with the consent of the Central Government. l 

Such is the drastic effect and the vast power assumed by the Central Govern- 
ment and partially conferred upon the authorised controller functioning under 
the authority of the Central Government. It is clear that the principal officers 
of the company namely the manager and the director are wiped out of exist- 
ence and the authorised controller substituted. The plenary body which usual- 
ly has the plenary authority in a Company, and appoints the directors viz. 
the shareholders is no doubt continued but it is an ineffective and powerless 
body of shareholders, for they cannot discharge their main function namely 
of appointing directors through whom the company is usually managed and 
they cannot pass any effective resolutions without the consent of the Central 
Government. They are only shareholders in name and have none of the usual 
power and authority of the shareholders under the Companies Act. What is 
worse, they cannot resolve that the company’s business should be put an end 
to because they cannot pass a winding up resolution without the consent of the 
Central Government, nor can any proceeding for winding up lie without the 
consent of the Central Government. 

It is clear upon these provisions that the management and control is com- 
pletely taken away from the directors and substantially from the shareholders 
and the effective management and control of the Central Government through 
the authorised controller substituted. It is impossible not to hold in a case 
like this that the industrial undertaking is being carried on under the autho- 
rity of the Central Government. 

We have used the expression ‘‘authority of the Central Government’’ only 
to indicate that the effective control is ultimately that of the Central Govern- 
ment though the words used in cl. (#v) of s. 32 are ‘“‘of any department of 
the Central Government’’, but we do not think that any palpable difference ‘is 
made by that expression. After all, the Central Government, though it is a 
legal entity, functions through departments and under its rules of business and 
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therefore the expression ‘‘any department of the Central Government’ has 
been used in s. 32(4v). So long as therefore the control of the Central Gov- 
-ernment is clearly shown, it is the control of a department of the Central Gov- 
ernment. In this case the Department is the Ministry of Commerce and In- 
dustry as indicated in the heading of the two notifications concerned. 

Considerable stress was laid on behalf of the workers upon sub-s. (2) of 
s. 18E which is so to say a saving clause saving the powers of the undertaking 
which happens to be a company. Sub-section (2) merely says 

“Subject to the provisions contained in sub-section (7), and to the other provisions contained 

in this Act and subject to such other exceptions, restrictions and limitations, if any, as the Central 
Government may, by notification in the Official Gazette, specify in this behalf, the Indian Com- 
panies Act, 1918, shall continue to apply to such undertaking in the same manner as it applied 
therto before the issue of the notified order under section 18A” 
No doubt the Companies Act continues to apply but the conditions and limi- 
tations with which its operation is circumscribed are so numerous and drastic 
as to make the solemn statement that ‘‘the Indian Companies Act shall con- 
tinue to apply to such undertaking in the same manner as it applied thereto 
‘before the issue of the notified order under section 18A’’, more or less chime- 
rical. As we have shown, every vestige and substance of power is taken away 
under the provisions of ss. 18B and 18E. The directors cease to function; the 
shareholders cannot pass effective resolutions:unless approved by the Central 
Government; the shareholders cannot appoint directors under any circum- 
stances; the authorised controller is given the control and management in place 
of the directors, and no proceeding for winding up can lie even though re- 
solutions are passed to that effect without the consent of the Central Govern- 
ment. What remains of the powers of the directors of the company after 
these provisions come into operation, it is difficult to envisage. The authorised 
controller is not fettered by limitations. On the other hand he enjoys all the 
powers under the Companies Act subject to the overriding powers of the ,Cen- 
tral Government to give powers or to create exceptions, restrictions or limita- 
tions upon those powers under the Companies Act. Three conclusions may be 
drawn from these provisions. Firstly, that after the notifications and the oper- 
ation of these sections come into force, what is left of the company is the 
mere outward shell of incorporation and every vestige of power to 
manage and control is taken away from the directors and shareholders. 
Secondly, the authorised controller becomes all powerful and enjoys all the 
authority under the Companies Act except to the extent that he is controlled 
by the Central Government. Thirdly, the plenary and over-riding power of 
the Central Government to give directions and to make exceptions, restrictions 
and limitations to the Indian Companies Act and thereby further to control 
the authorised controller and the company is‘absolute and unrestricted. We 
have no manner of doubt that under this dispensation the establishments of 
which the management and control were taken away in the cases before us, 
were carried on under the authority of a department of the Central Govern- 
ment. 


An argument was advanced as to whether the establishments were being 
earried on ‘‘directly’’ under the authority of any department of the Central 
Government. It was contended that when the Act says ‘‘carried on under the 
authority of any department of the Central Government’’ it meant directly 
under the authority of a department of the Central Government but that in 
the instant cases it was not directly run by any department of the Central 
Government but through the authorised controller. We have already referred 
to the two notifications and to the provisions of the law contained in ss. 18A, 
18B and 18E of the Industries (Development and Regulation) Act, 1951 and 
the authorised controller is in no sense appointed as an agent or representa- 
live of the Government. He is a controller authorised by the Central Govern- 
ment and has to comply with all directions issued from time to time by the 
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Central Government. The management and control, therefore, is directly under 
the department of the Central Government concerned and not under a person 
who has any independent authority of his own. In every matter and in every 
respect in which the authorised controller can act in the management of the 
company it is the Central Government who is the authority to issue directions 
or to control his actions. He is therefore the person authorised and not an 
agent of Government. The establishment therefore, it must be held, is being 
carried on directly under the authority of a department of the Central Qov- 
ernment. The argument moreover ignores the distinction drawn by the section 
itself by the use of the words ‘‘by’’ and ‘‘under’’ in contradistinction to each 
other. 

The view we have taken is supported by the principles laid down in two of 
the cases which were referred to, Abdul Rehman v. Mrs. E. Paul’ (decision of 
a single Judge of this Court) and Secy.,, I.N.C.C. Board v. Industrial 
Tribunal, though upon the facts a contrary conclusion was reached. In both 
these cases dealing with the identical phrase ‘“‘under the authority of the 
Central Government’’ to be found in the definition of ‘‘appropriate Govern- 
ment” in s. 2(@)(4) of the Industrial Disputes Act, the Court held that the 
phrase means and is intended to apply to industries carried on directly under 
the authority of the Central Government. In our opinion, upon the circum- 
stances we have set forth here and having regard to the provisions of the 
Industries (Development and Regulation) Act, it is amply established that 
both these undertakings were being directly run under a department of the 
Central Government. In the two cases that fact was negatived, but the cir- 
cumstances in each of those two cases were quite different. In one case-the 
Mazagaon Dock Limited was continuing as an incorporated public limited com- 
pany and exercising all its powers through a board of directors although the 
capital belonged entirely to the Government. In the Kerala case the under- 
taking involved was the Indian Naval Canteen Service functioning under its 
own constitution created by a trust. The cireumstances here are entirely differ- 
ent. We, however, accept with respect the interpretation put in these two de- 
cisions upon the words ‘‘carried on under the authority of the Central Gov- 
ernment’’ as meaning ‘‘carried on directly under the authority of the Central 
Government’’. While we have thus agreed with the principle laid down in 
these two authorities, we may say that we must not be understood to have 
accepted all that has been decided in the Kerala case. Particularly we refer 
to the observations in para. 7 of that case that ‘‘the question as to whether a 
particnlar industry is carried on by or under the authority of the Central 
Government is essentially a question of fact depending on the circumstances 
of each case”. In our opinion, the observation in that case was hardly neces- 
sarv and was a casual observation, but we wish to make it clear that we are 
unable to accept that observation. In our opinion, the question whether a parti- 
cular industry is carried on by or under the authority of the Central Gov. 
ernment is a mixed question of law and fact. 

In a decision of the Supreme Court in-H.H.M. Union v. State of BiharS a 
similar question arose with reference to a publie limited company, the Heavy 
Engineering Corporation Ltd., Ranchi of which the entire share capital be- 
longed to the Central Government and all its shares were registered in the 
name of the President of India. An industrial dispute having arisen between 
the company and the union representing its workers, the dispute was referred 
to the Industrial Tribunal by the Government of the State of Bihar and the 
reference was challenged on the ground that the appropriate Government who 
made the reference under s. 10 of the Industrial Disputes Act was the Cen- 
tral Government and not the State Government. In the Industrial Disputes 
Act “appropriate Government” is defined in s. 2(a)(4) in relation to any 
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industrial dispute concerning any industry carried on by or under the autho- 
rity of the Central Government. The question was whether the Heavy Engi- 
neering Corporation Ltd. was an industry carried on by or under the autho- 
rity of the Central Government. The Supreme Court pointed out that the 
company and its shareholders were continuing to function as a company and 
they constituted distinct entities. They held that the mere fact that the entire 
share capital of the Heavy Engineering Corporation Ltd., Ranchi, was con- 
tributed by the Central Government and the fact that all its shares were held 
by the President and certain officers of the Central Government made no differ- 
ence and that the industry was not being carried on by or under the autho- 
rity of the Central Government. The circumstances here are as we have 
pointed ont entirely different and so are the provisions of law and the noti- 
fications under which these two Mills are being managed and controlled, but 
some of the observations which the Supreme Court made are of value upon 
the points before us. On the question what constitutes ‘‘authority’’ within 
the meaning of the expression ‘‘by or under the authority of the Central Gov- 
ernment’’ the Supreme Court pointed out (p. 85): 


‘*,..16 is an undisputed fact that the company was incorporated under the Companies Act 
and it is the company so incorporated which carries on the undertaking. The undertaking, there- 
fore, is not one carried on directly by the Central Government or by any one of its departments 
as in the case of posts and telegraphs or the railways.... That being the position, the question 
then is, is the undertaking carried on under the authority of the Central Government? There 
being nothing in Section 2 (a) to the contrary, the word ‘authority’ must be construed according 
to its ordinary meaning and therefore must mean a legal power given by one person to another 
to do an act. A person is said to be authorised or to have an authority when he is in such a 
position that be can act in a certain manner without incurring liability, to which he would be 
exposed but for the authority, or, so as to produce the same effect as if the person granting the 
authority had for himself done the act.... There clearly arises in such a case the relationship 
of a principal and an agent. The words ‘under the authority of? mean pursuant to the autho- 
rity, such as where an agent or a servant acts under or pursuant to the authority of his principal 
or master. Can the respondent-company, therefore, be said to be carrying on its business 
pursuant to the authority of the Central Government? That obviously cannot be said of a 
company incorporated under the Companies Act whose constitution, powers and functions are 
provided for and regulated by its memorandum of association and the articles of association.” 


The passage serves to highlight the sharp difference between the position as 
it existed in that case and the position as it exists in the present case under 
the notifications and the provisions of law to which we have referred above. 
In the present case we have shown that not only the powers of the directors 
are taken away and the powers of the shareholders severely curbed, but the 
authorised controller is substituted as a director and is in the real management 
and control and the memorandum and articles of association of the company 
are either abrogated or modified in a very substantial measure. The distinc- 
tion between that case and the present serves to emphasise that the present 
undertakings are being carried on under the authority of a department of the 
Central Government. 

Another aspect of the same point was stressed on behalf of the employers— 
and we think very rightly. Under the provisions of the Companies Act the 
management and control which the directors exercise is exercised for the bene- 
fit of the shareholders of the company. This is clear upon the authorities. 
The principle is found stated in Palmer’s Company Law, 21st Ed., p. 5380 
under the heading ‘‘In whose interest the powers have to be exercised. The 
Second Savoy Hotel Investigation” and is thus stated in Gower’s Principles 
of Modern Company Law, 8rd Ed., p. 521: 

“But what exactly is meant by saying that they must act in the interests of the company ? 
Despite the separate personality of the company it is clear that directors are not expected to 
act on the basis of what is for the economic advantage of the corporate entity, disregarding the 
interests of the members. They are, for example, clearly entitled to recommend the payment 
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of dividends to the members and are not expected to deny them a return on their money by 
ploughing back all the profits so as to increase the size and wealth of the company. It has 
been said that ‘the company’ does not mean ‘the sectional interest of some (it may be a majo- 
rity) of the present members or even... of all the present members, but of present and future 
members of the company... on the footing that it would be continued as a going concern, 
(balancing) a long-term view against short term interests of present members’. If, as will 
normally be the case, the directors themselves are shareholders they sre clearly entitled to have 
regard to their own interests as such and not to think only of the others. As it was happily 
put inan Australian case, they are ‘not required by the law to live in an unreal region of de- 
tached altruism ard to act in a vague mood of ideal abstraction from obvious facts which must 
be present to the mind of any honest and intelligent man when he exercises his powers as a 
director’. But it is apparently only the interests of the members, present and future, to which 
they are entitled to have regard; the interests of the employees, the consumers of the company’s 
products or the nation as a whole are legally irrelevant.” 


The same principle is to be found laid down in the decision in Parke v. 
Daily News Ltd.® and in Hogg v. Cramphorn Ltd. That being the position 
of a normal company functioning under the Companies Act, it is clear that 
the Industries (Development and Regulation) Act, 1951 and the drastic provi- 
sions which it has made in Chapter ILIJA effect a radical departure. The 
Industries (Development and Regulation) Act makes a categorical declaration 
as to the expediency of control by the Union of certain industries and s. 2 
thereof says that ‘‘It is hereby declared that it is expedient in the public 
interest that the Union should take under its control the industries specified in 
-the First Schedule’’. The very purpose of the enactment therefore is a public 
purpose and not the purpose of the company or its shareholders. Since we 
have shown that the company is managed and controlled for the benefit of the 
shareholders it is clear that the very fundamental principle involved in the 
constitution and functioning of companies has been given a go-by by the pro- 
visions contained in Chapter IITA of direct management and control of indus- 
trial undertakings by the Central Government. It can hardly therefore be 
said that the company quae company continues to exist in its pristine form 
though the mere outward shell or legal form of it is by sub-s. (2) of s. 18B 
made to continue. This itself illustrates powerfully that the company is not 
being carried on as a company but is carried on for a completely different pur- 
pose under the authority of a department of the Central Government. We 
hold that s. 32, sub-cl. (iv) applies to both these companies and that they would 
therefore be exempt under that provision from the provisions of the Payment 
of Bonus Act. Nothing contained in the Act would therefore apply to them. 
The Payment of Wages Authority therefore went wrong in granting the claims 
of the workmen in both the cases. 


Some contentions raised on behalf of the employees may now be noticed. It 
was urged first of all that when cl. (iw) of s. 32 uses the expression ‘‘em-. 
ployees employed by an establishment engaged in any industry, carried on by 
‘or under the authority of any department of the Central Government’’ what 
is implied is that the industry quae industry must be carried on by or under 
the authority of any department of the Central Government and not an esta- 
‘blishment engaged in any industry. In other words, the contention is that 
the words ‘‘carried on by or under the authority of any department of the 
Central Government” qualify ‘‘industry’’ and not ‘‘an establishment engaged 
in any industry’’. Upon this construction it was urged that the whole of the 
textile industry is not being carried on by or under the authority of any de 
partment of the Central Government and unless that happens cl. (tv) of s. 32 
would not be attracted. The argument has only got to be stated to be re 
jected. In the first place if we were to place that construction upon cl. (tw) 
we would be depriving the words ‘‘an establishment engaged in” of all mean- 
ing, because if the words ‘‘earried on by or under the authority of any de 
` 6 [1962] 1 Ch. 027, at p. 963. Y [1967]1 Ch. 254, 
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partment of the Central Government’? were held to qualify only the word 
‘industry’? then it will at once appear that the words ‘‘by an establishment 
engaged in’’ would become redundant. We cannot give that construction for 
we cannot hold that any words used in a statute are redundant unless neces- 
sity compels us to do so. In the present case we think that those words have 
a meaning. The Legislature has used a composite expression, though a some- 
what cumbersome expression ‘‘an establishment engaged in any industry”? to 
indicate the subject of the clause ‘‘carried on by or under the authority of 
any department of the Central Government.’’ In our opinion, k an establish- 
ment engaged in any industry”? is a composite expression to which the clause 
“carried on by or under the authority of any department of the Central Gov- 
ernment’’ is a qualification. Instead of using a more compendious expression 
‘‘establishment’’, the draftsman has in the interests of extra clarity used 
the expression ‘‘establishment engaged in any industry”. This con- 
struction is reinforced on a consideration of other provisions of the Act 
particularly the preamble to the Act, sub-s. (3) of s. 1 and s. 3, s. 4(b) read 
with schedule 2 and ss. 5 and 6 read with schedule 3. A perusal of these pro- 
visions of the Payment of Bonus Act will show that the Act never contem- 
plated applying this provision to an industry but only to an establishment. 
It purports to be an Act for the payment of bonus to persons employed in 
certain establishments and for matters connected therewith and the main ob- 
ject and purpose of the Act also reinforces the construction which we have 
placed upon cl. (w) of s. 32. 


In order to get out of the impact of cl. (av) of s. 32 an attempt was further 
made to limit the applicability of s. 32, cl. (w) by saying that the provisions 
of Chapter III-A particularly ss. 18A, 18B and 18E to which we have re- 
ferred, were all provisions which confer powers which were merely supple- 
mentary to the normal powers under the Companies Act such as for instance, 
the power of the Central Government under ss. 408 and 409 of the Companies 
Act and that therefore the company quae company continues to have the 
normal powers of control enjoined by the Central Government, We cannot 
appreciate such an argument because the powers conferred upon the Central 
Government under ss. 408 and 409 of the Companies Act are in no way com- 
parable to the powers assumed by the Central Government under Chapter III-A 
of the Industries (Development and Regulation) Act. It is unnecessary to 
deal in detail with these powers, but a mere perusal of ss. 408 and 409 will 
show that one gives power to the Central Government to appoint directors and 
the other to stay operation of any action taken detrimental to public limited 
companies. Such powers are powers of supervision and are in no way com- 
parable to the powers of control and management given to the Central Gov- 
ernment under Chapter III-A. of the Industries (Development and Regulation) 
Act. We are unable to accept this contention. 


In the result, we hold that the Payment of Wages Authority had no juris- 
diction to grant the reliefs which it has granted and in any case that relief 
cannot be granted at all to the respondents-workers in either of the two cases 
before us because both the petitioner companies were exempt under the provi- 
sions of s. 32, el. (sv) from the provisions of the Payment of Bonus Act. We 
set aside the orders of the Payment of Wages Authority in both the cases. The 
applications of the workmen in both the eases shall stand dismissed. There 
shall be no order as to costs. 

Orders set aside. 
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Before Mr. Justice Deshpande. ; 


SOHANSINGH BHARATSINGH v. NARHAR NARAYAN GODBOLE.* 


Bombay Rents, Hotel and Lodging House Rates Conirol Act (Bom. LVI of 1947), Sec. 13 (1}— 
Landlord seeking possession of land and structure thereon for his own occupation—Wheiher 
8. 13(1) (g) or 8. 13 (1) (i) applicable in such case—‘Land”, meaning of word in s. 73(1) (i). 


The word “land” in s. 18 (7) (i) of the Bombay Rents, Hotel and Lodging House Rates 
Control Act, 1947, means open Jand and this section covers a case where the premises are 
open land and the structure constructed thereon, if any, belongs to the tenant. It does 
not cover a case where the existing structure belongs to the landlord himself. 

In a oase where the landlord seeks pcasession of the open land on which his own structure 
ig standing for the purpose of his own occupation, it is covered only by s. 18 (1) (g) of the 
Act. Clause (Af) or clause (t) of s. 18 (1) has no application to such a case. 

Krishnapasuba v. Dattatraya,! referred to. 


AN open land with some structures thereon situate at Sadashiv Peth in Poona 
city were let out by Narhar (respondent No. 1) to one Sevaksing Makhansingh 
on a rent of Rs. 25 per month. The said Sevaksing assigned his tenancy rights 
in favour of Keshavrao (defendant No. 2). Defendant No. 2 then started 
paying rent at the rate of Rs. 30 to respondent No. 1. On February 12, 1963 
defendant No. 2 assigned his interest in the premises to one Sohansingh (de- 
fendant No. 1). Defendant No. 2 through his lawyer Redkar informed the fact 
of this assignment to respondent No. 1 and asked him to accept the 
rent from defendant No. 1. In reply thereto respondent No. 1 gave 
notice on March 20, 1963 calling upon defendants Nos. 1 and 2 to vacate 
the premises for various reasons, including that the same were reasonably and 
bona fide required by him for his own occupation. Copies of this notice ad- 
dressed to the lawyer Redkar were endorsed to defendants Nos. 1 and 2. 
After some time the present proceedings were instituted by respondent No. 1 
for possession against both the defendants on various grounds, including the 
one that he required the premises for his own occupation, where he wanted 
to construct a house for himself. The defendants denied the various aver- 
ments made in the plaint. The trial Court decreed the suit on the ground 
of respondent No. 1 requiring the premises bona fide and reasonably for his 
own occupation under s. 13(/)(g) of the Bombay Rents, Hotel and Lodging 
House Rates Control Act. On appeal by defendant No. 1 to the District Court, 
the decree of the trial Court was affirmed and the Extra Assistant Judge, 
granted the decree for possession under s. 13(/) (4) of the Act. 


This decree was challenged by defendant No. 1. 


Sharad Manohar, for the petitioner. 
Y. S. Chitale, for respondent No. 1. 
yV. N. Gadgil, for respondent No. 2. 


DESHPANDE J. [His Lordship after setting out the facts and considering 
points not material to this report, proceeded]. But Mr. Chitale, the learned 
advocate appearing for the landlord, contends that even when the landlord 
seeks possession of land with structure thereon raised by him, his case still 
cannot be said to have been excluded from the purview of s..18(/)(¢) of the 
Rent Act. He contends that application of s. 138(1)(g) to the facts of such 
a case cannot have the necessary consequence of its exclusion from s. 18(/) (*) 
of the Rent Act. This contention is devoid of any substance. Clauses (g) to 
(i) of sub-s. (J) of s. 13 cover the different contingencies under which any 
landlord can claim possession of the premises from the tenant. These rights 
are available on proof of certain set of facts. These rights are then 
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subjected to certain other overriding cousiderations provided in sub-ss. (2) 
to (3)(b), and protection to the tenants is again ensured by suitable 
provision of ss. 16 to 17B against the possible abuse of these provisions by the 
landlords. A set of facts falling under any one clause excludes the possibility 
of the application of any other clause of s. 18(1) of the Rent Act to the same 
facts. This case must either fall under cl. (g) or cl. (4) of s. 18(7). Con- 
tention that it can fall- under both the clauses is thus misconceived. 


Mr. Chitale then contends that cl. (4) of sub-s. (J) of s. 18 opens with the 
words ‘‘where the premises are land’’, and according to Mr. Chitale, there 
is no warrant for the narrow construction of the word ‘‘land’’ only to mean 
open land. The word ‘‘land’’, according to him, connotes ordinarily every- 
thing attached to the land, and must be deemed to include not only open land 
but also the structure standing thereon. In support of his contention he relies 
on the dictionary meaning of the word ‘land’ in Stroud’s Judicial Dictionary 
in Vol. II at p. 1571. I do not think it necessary to refer to the several pas- 
sages to which my attention was drawn by Mr. Chitale, as this dictionary 
meaning is based on several English cases. Now, unlike in England, Indian 
law recognizes the dual ownership in the property and the dictionary mean- 
ing given by Stroud and based on English conception of property will not 
be of much assistance for construing the word ‘‘land’’ correctly. The precise 
connotation of the word ‘land’ shall have to be ascertained by reference to 
the context and the setting in which the word is used in s. 13 of the Rent Act. 


The word ‘‘premises’’ has been defined in s. 5(8) of the Rent Act. Three 
kinds of properties appear to have been sought to be covered by this defini- 
tion. It firstly covers the land not being used for agricultural purposes in 
cl. (a). It secondly covers building or part of a building let separately as 
set out in cl. (b). It, thirdly, also seeks to cover the adjuncts of any such 
building enumerated in cls. (¢) to (4) in the latter part of the said cl. (b). 
In the context the word ‘land’ in cl. (a) of s. 5(8) ought to be deemed to 
connote open land on which there is no building or a part of building 
or to which there are no adjuncts of any kind. If the word ‘land’ in s. 18(J) 
(g) is read in this light, it can be construed to mean only open land. This 
definition on which Mr. Chitale relied rather than support him, supports the 
contention of Mr. Sharad Manohar. In view of the interpretation of this clause 
in the judgment reported in Krishnapasuba v. Dattatraya,! landlord can claim 
possession under this clause by removal of the structure, built by the tenant 
after getting the lease of the open land from the landlord, when the landlord 
still remains the owner of the open plot. But he cannot avail of this provi- 
sion when structure also belongs.to him, though the above authority does not 
deal directly with this point. 

This view gets further reinforced if one examines the: provisions of s. 18 
closely. In els. (a) to (1) in sub-s. (1) of the section several contingencies are 
enumerated in which the landlord is enabled to exercise his right to possession 
of the premises from his tenant. Clauses (g) to (it) cover the contingencies 
where the premises let out to the tenant are bona fide required by the landlord 
for some purpose or the other enumerated in the said clauses. In els. (g) to 
(hhh) the word ‘premises’ is used to denote building or structure belonging 
to the landlord. This is too clear to require any detailed discussion. Require- 
ments for occupation, repairs and demolition covered by these clauses can have 
no meaning unless existence of some structure belonging to the landlord is 
assumed. As against this, in cls. (4) and (##) of this sub-s. (7), the import 
of the word ‘premises’ is distinctly restricted by saying ‘‘where the premises 
are land’’ or ‘‘where the premises are land in the nature of garden 
or grounds...’’. Thus the word ‘‘land’’ in els. (¢) and (i) on the face of 
it imports restricted connotation and is used in econtradistinction to the word 


1 [1966] A. I. R. S. C. 1024. 
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‘“prenuses’? which in the context cover a building or a structure erected on 
any land. The word land in both these cls. (4) and (ii) must be construed, 
therefore, to mean only open land without any structure of the landlord thereon. 

Secondly, cl. (g) contemplates a case where the premises ‘‘are reasonably 
and bona fide required by the landlord for occupation by himself or by any 
person for whose benefit the premises are held.” This includes a case where 
demolition and reconstruction is necessary for this purpose. As against this 
cl. (4) covers a case where the premises are reasonably and bona fide required 
‘‘for the erection of a new building’’. The distinction between the emphasis 
on the two different purposes, where the premises are required for occupa- 
tion and the purpose where the premises are required for erection of a new 
building can hardly be ignored. This distinction cannot be said to be with- 
out difference. Apart from this, facts of this case attract cl. 18(1)(g) which 
deal specially with cases of landlords’ requirements for their own occupation. 
Clause (g) generally dealing with requirements of landlords to erect a build- 
ing will not therefore apply. 

It may be noted in this context that all open lands are not covered by 
Part II of the Bombay Rent Act. Only such pieces of open lands are covered 
by Part II of the Act which are let for residence, education, business, trade 
or storage within the meaning of s. 5(7) of the Rent Act. When the pur- 
pose in cl. (2) of s. 13 is shown to be ‘‘the erection of a new building’’ the 
same can have reference ordinarily to buildings capable of being used for 
any of these purposes. On the face of it, such purpose of new build- 
ings is different from the purpose of occupation by the landlord himself, 
It is true that in view of the width of the phraseology new erection for the 
purpose of landlord’s occupation cannot be altogether excluded from s. 18(/) 
(4). But then it will still be a case of possession of an open plot with struc- 
ture of the tenant thereon covered by s. 18(7)(¢) and not the cage of pos. 
session of land and structure of the landlord thereon which he seems to demo- 
lish and reconstruct for his own occupation attracting the provisions of s. 
18(7)(g) of the Rent Act. Looked at from this point of view, cl. (g) which 
enables the landlord to claim possession of premises for him, when the same 
is reasonably and bona fide required for his own occupation, on proof of cer- 
tain set of facts excludes the application of cl. (4) under which a landlord can 
be said to have been enabled to claim possession when bona fide and reasonably 
required for erection of a new building. 

Mr. Chitale strongly relied on the words ‘‘new’’ in the phrase ‘‘erection of 
a new building’ in s. 18(/)(g) of the Act and contends that the word “new” 
will become meaningless unless it is construed to have reference to some struc- 
ture of the landlord, in the place of which new building is sought to be 
erected. In other words, it is urged that question of erection of ‘‘new’’ build- 
ing cannot conceivably arise, unless the landlord makes out a case of demoli- 
tion of his old one. There is not much substance in this contention. As held 
by the Supreme Court in Krishnapasuba v. Dattatraya this clause also applies 
to the case where tenant has erected his structure on obtaining the lease of 
open plot. As stated earlier, this Part II of the Rent Act is applicable to the 
open lands only when the same is let for residence, education, business or 
storage. In each of these cases some sort of structure is ordinarily raised 
thereon by the tenant to whom the open land is let out. The word ‘‘new’’ 
presumably has reference to some such structure of the land, the possession 
of which is invariably claimed by the landlord by the removal thereof. Cases 
may, however, arise when no structure whatsoever is raised by the tenant, 
though such cases are likely to be few and rare. Even so, that by itself will 
not give the word ‘‘new’’ any added significance. 


Thus looked at from any point of view, the conclusion is irresistable that 
ihe word ‘land’ in el. (4) of 18(7) of Rent Act means open land and this 
clause covers a case where the premises are open land and the structure con- 
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structed thereon, if any, belongs to the tenant. It is not capable of covering a 
case where the existing structure belongs to the landlord himself. The words 
in s. 18(1) (4) ‘where the premises are land’’ ought to be construed to mean 
when the premises are land without any construction of the landlord thereon. 
Tn the present case the, landlord seeks possession of the open land on which 
his own structure is standing for the purpose of his own occupation. This case 
can be said to have been covered only by cl. (g) of s. 18(7). Clause (Ah) or 
(4) of s. 18(/) can have no application to such case. 

As the learned Assistant Judge has not considered the case from this point 
of view, the same shall have to be remanded to the Appellate Court for recon- 
sideration thereof. I accordingly allow this special civil application, set aside 
the order passed by the learned Assistant Judge and remand the case back to 
him for consideration afresh, on the evidence and for deciding as to whether 
the landlord is entitled to claim possession under s. 13(/)(qg) of the Rent Act. 
As the matter is pending since 1963, the learned Assistant Judge will dispose 
of this case as early as possible. 

Costs will abide by the result. 

Application allowed. 


| Before Mr. Justice K. K. Desai and Mr. Justice Nain. 
DATTU SUBRAO PATIL v. DATTATRAYA PANDURANG PATIL.® 


Bombay Tenancy and Agricultural Lands Act (Bom. LXVIL of 1948), Secs. 25, 14—Applicabitity of 
8, 25 (2}—Defaults made and remedied before application for ejectement whether atiract s. 25 (2). 


Section 25 (2) of the Bombay Tenancy and Agricultural Lands Act, 1948, applics only 
in cases where at the date of the institution of the application for ejectment by landlord, 
the tenant can be held to be in arrears of payment of rent for any three years. Defaults 
previously made and remedicd by. payments made by the tenant before the institution of 
an application for ejectment will not attract the provisions in s. 25 (2) of ihe Act. There- 
fore, unless the landlord proves and establishes that at the date of the institution of his 
application for ejectment the tenant was in arrears and/or had failed to pay rent for any 
three years, the Mamlatdar’s powers under s. 25 (2) of the Act will have to be exerciscd 
and relief will have to be granted against termination of tenancy. 

Failure to pay rent within s. 25 (2) of the Act involves failure to pay even any part of 
rent for any year. The word “any” in the section indicates that the three years may not 
be connected with each other in any manner whatsoever. 

Raja Ram v. Aba Maruti! and Vithal Vasudeo v. Maruti, referred to. 


' Tae facts are stated in the judgment. 


Special C.A. No. 861 of 1967: 
M. A. Rane, for the petitioner. 
Y. 8, Chitale and V. N. Ganpule for K. J. Abhyankar, for opponent No. 1. 
‘Special C.A. No. 1409 of 1965: 
B. Y. Deshmukh for R. W. Adik, for the petitioner. 
M. V. Paranjape, with V. V. Divekar, for opponent No. 1. 
Special C.A. No. 1762 of 1965: 
S. C. Pratap, for the petitioners. 
K. S. More and H. D. Gole, for opponents Nos. 1, 3, 4, 5a, 5b and 6. 
H. D. Gole, also for opponents ‘Nos. 2(a) to 2(f). 
Speetal C.A. No. 1430 of 1967: 
K. J. Abhyankar and J. M. Bafna, for the petitioners. 
R. G. Samant, for opponent No. 1. 


*Decided, August 10, 1970. Special Civil and 1480 of 1967, 
Application No. 861 of 1967 (with Special 1 (1961) 64 Bom. L. R. 509, 


SiC. 
Civil Applications Nos. 1400 and 1763 of 1965 2 (1967) 70 Bom. L. R. 314, S.C 
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Specsal Civil Application No. 861 of 1967: 


K. K. Desar, J. In the Special Civil Application No. 861 of 1967—insti- 
tuted on behalf of the original opponent-tenant, the only contention 
is that the Maharashtra Revenue Tribunal, the District Deputy Collector 
and the Tenancy Awal Karkun who had heard the application of the original 
applicant-landlord for ejectment of the tenant erred in holding that the pro- 
visions of s. 25(2) of the Bombay Tenancy and Agricultural Lands Act, 1948, 
hereinafter referred to as the Act, were applicable to the facts of the case 
and for that reason the Mamlatdar had no jurisdiction under s. 25(/) of the 
Act to make an order that the tenant should pay arrears of rents within three 
months and that upon such payment to make an order directing that the 
tenancy had not been terminated. 

It is stated that in the three next Special Civil Applications on our board 
the same question has arisen between tenants and landlords. We have, there- 
fore, in this Special Civil Application heard advocates of landlords and te- 
nants in these three next following Special Civil Applications. We, however, 
propose to decide the question and arguments advanced by both sides in this 
Special Civil Application. 

The short facts leading to the institution of the present Special Civil Appli- 
cation may be stated as follows :— 

On January 20, 1964, opponent No. l-landlord instituted an applica- 
tion for ejectment of the petitioner-tenant from land bearing S. No. 225/7B 
situated at Shiroli on the ground that the tenant had defaulted in payment 
of rents from 1956-57 to 1962-63. For defaults for the last three years, i.e. 
1960-61 to 1962-63 due intimations as required under the Act had been given. 
The tenancy had been terminated by notice dated September 12, 1963. As the 
tenant had made defaults in payment of rents in respect of the last three years, 
i.e. 1960-61 to 1962-68, the landlord was entitled to an ejectment order. One 
of the contentions made on behalf of the tenant was that in respect of the 
previous defaults relied upon on behalf of the landlord, the tenant had from time 
to time paid off all rents and thus remitted the defaults and/or breach of law, 
if any. In fact, at the date of the notice dated September 12, 1963, terminating 
the tenancy, the tenant had paid off the arrears of rents in respect of all the 
years including the years 1961-62. That fact was admitted in the notice itself. 
The tenant had remained in arrears only for one year, i.e. 1962-63. As the 
default that remained outstanding and/or rent in arrears was for one year 
only, it was obligatory on the Mamlatdar under s. 25(J) to make an order 
directing the tenant to pay outstanding arrears within three months of the 
date of the order and on the tenant complying with that direction, to dismiss 
the ejectment application and direct that the tenancy had continued in exist- 
ence. This very contention is repeated before us and in that connection the 
main argument is that the finding of the authorities below including the Maha- 
rashtra Revenue Tribunal that to the above facts of the case provisions in 
sub-s. (2) of s. 25 were applicable and that accordingly the Mamlatdar had no 
power to give relief to the tenant against forfeiture of tenancy under s. 25(/) 
is incorrect. In connection with this contention, reliance is placed on the 
language of s. 25(2) read with s. 14(/)(@) and (b) and the general scheme 
of the Act. In connection with the reliance placed on behalf of the landlord 
on the decision of the Supreme Court in the case of Raja Ram v. Aba Marutit, 
the submission is that the true effect of the observations in that case and the 
ratio thereof was as ascertained by the Supreme Court itself in the cage of 
Vithal Vasudeo v. Marut. There was accordingly nothing in the decision in 
the case of Raja Ram v. Aba Maruti which was against the submissions made 
on behalf of the tenant. The alternative submission is that if it is held that 
the observations in the case of Raja Ram v. Aba Maruti completely. supported 


1 (1961) 64 Bom, L. R. 569, S. C. 2 (1967) 70 Bom, L. R. 814, S. C. 
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the findings made by the lower authorities, that decision did not help the land- 
lord. The reason for that was that since the decision in the case of Raja Ram 
v. Aba Maruti material amendments had been incorporated into the relevant 
ss. 14 and 25. The alterations and amendments were such that the observations 
in the case of Rada Ram v. Aba Maruti entirely ceased to be applicable. In 
other words, the submission is that the contents of amended ss. 25 and 14 have, 
hitherto, not been decided by the Supreme Court and have arisen for decision 
by a Division Bench of this Court for the first time. 

Before referring to the arguments advanced on behalf of the landlords, it 
is convenient to refer to the scheme in the amended ss. 14 and 25 of the Act 
that came into force on August 1, 1956, and then to notice the relevant parts of 
these very sections as existing prior to the amendments. The relevant parts of 
the amended ss. 14 and 25 run as follows: 

“14, (1) Notwithstanding any law, agreement or usage, or the aeons or order of a 
court, the tenancy of any land shall not be terminated—. 

(a) unless the tenant — 

(i) has failed to pay the rent for any revenue year before the 3ist day of May thereof; 

GD o; 


(iii) ...3 
(io) ...3 oF 
(vo) ...3 and 


(ò) unless the landord has given three months’ notice in writing informing the tenant 
of his decision to terminate the tenancy and the ground for such termination, and within that 
period the tenant has failed to remedy the breach for which the tenancy is liable to be termina- 
ted, 

(D an” 

The marginal note against s. 25 reads: ‘‘Relief against termination of te- 
nancy for non-payment of rent. The section provides: 

“25. (2) Where any tenancy of any land held by any tenant is terminated for non- 
paymant of rent and the landlord files any proceeding to eject the tenant, the Mamlatdar shall 
call upon the tenant to tender to the landlord the rent in arrears together with the cost of the 
proceeding, within three months from the date of order, and if the tenant complies with such 
order, the Mamlatdar shall, in lieu of making an order for ejectment, pass an order directing 
that the tenancy had not been terminated and thereupon the tenant shall bold the land as if the 
tenancy had not been terminated : 


(2) Nothing in this section shall apply to any tenant whose tenancy is terminated for 
non-payment of rent if he has failed for any three years to pay rent and the landlord has given 
intimation to the tenant to that effect within a period of three months on each default.” 

The relevant parts of the unamended sections provided as follows: 

“is. (1) Notwithstanding any agreement, usage, decree or order of a Court of law, 
the tenancy of any land held by a tenant shall not be terminated unless such tenant- 

(a) (i) has failed to pay in any year, within fifteen days from the day fixed ..., the rent of 
such land for that year, or 

(it) ...,0r 


(Hf) o 


Provided that no tenancy of any land held by a tenant shall be terminated on any of the 
grounds mentioned in this sub-section, unless the landlord gives three months’ notice in writing 
intimating the tenant his decision to terminate the tenancy and the ground for such termina- 
tion. 

The sub-s. (7) of s. 25 was the same as now appears in the amended s. 25(/) 
except that the period of three months mentioned in the sub-s. (Z) was pre- 
viously 15 days only. 

“25. (2) Nothing in this section shall apply to any tenant whose tenancy is terminated 
for non-payment of rent if he has failed for any three years to pay rent within the period speri- 
fied in section 14.” 
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At the very outset, it requires to be emphasised that by introducing el. (0) 
in s. 14(/) the Legislature afforded to the tenant himself an opportunity to 
remedy the breach, i.e. default in payment of rent, by making payment, and 
date fixed under s. 14(/) (a)(i) in that connection, is three months from the 
date of the notice to be given by the landlord. Apparently, the effect of this 
provision is that default in payment of rent for a particular previous year 
on or before May 31, would be rendered useless and cease to be any default 
in the event of the tenant remedying the default by making payment within 
three months from the date of the notice tendered by the landlord. 
Thus the cause of action for ejectment based on default in payment of rent 
on May 31, would altogether cease to exist in cases where the tenant remedies 
the default. The extremely significant amendments in the sub-s. (2) of s. 25 
are the deletion of the last phrase ‘‘within the period specified in section 14” 
und addition of the phrase ‘‘and the landlord has given intimation to the 
tenant to that effect within a period of three months on each default’. As we 
will point out whilst dealing with the observations of the Supreme Court in 
the case of Raja Ram v. Aba Maruti on whieh reliance has been placed for 
the landlord, these amendments make considerable alteration in the scheme 
of these sections and render the observations of the Supreme Court in that 
case inapplicable to cases governed by these amended sections. 

It is convenient at this stage to discuss the true construction and effect of 
these two sections. Apparently, under sub-s. (Z) of s. 25, duty is cast on the 
Mamlatdar in the matter of every application for ejectment filed on the ground 
of defaults made in payment of rent to make an order granting relief against 
termination of tenancy for non-payment of rents and for that purpose to 
make an order as provided in the sub-section. This sub-section has the effect 
of providing that if the defendant-tenant pays arrears of rents within three 
months from the date of the order of the Mamlatdar, the defaults and the cause 
of action for ejectment will have ceased to exist. The termination of tenancy 
by the landlord on the ground of such defaults will have ceased to exist. The 
scheme of the section is that upon the Mamlatdar making such an order, the 
tenant ‘‘shall hold the land as if the tenancy had not been terminated’’. It is 
also clear and obvious that a tenant who remains a defaulter and even after 
notices tendered by landlord pays off all arrears of rents before the land- 
lord institutes an application for ejectment will by his own conduct of pay- 
ment get the same benefit which he could get by making payment in accord- 
ance with an order that may be made by the Mamlatdar under s. 25(/). The 
tenant’s voluntary payment of all arrears of rents to the landlord prior to 
institution of an application for ejectment would have the same effect as 
waiver of the termination of tenancy by the landlord by accepting rent in 
ordinary law. There is no reason why a breach which could be remedied by 
a tenant upon the Mamlatdar making order under sub-s. (7) of s. 25 could 
not be remedied by the tenant himself by voluntary action of payment of all 
arrears of rents prior to the date of application for ejectment that might 
have been made by his landlord. 

Now, the language of sub-s. (2) of s. 25 is clear. If there is any ambiguity 
in the language, the above true construction and effect of s. 25(/) will assist 
us in arriving at correct construction of sub-s. (2). For ascertaining the true 
construction and effect of this sub-section, it is convenient to read it without 
the phrase ‘‘whose tenancy is terminated for non-payment of rent’. The 
sub-section will then read as follows: 

“Nothing in this section shall apply to any tenant if he has failed for ony three years to pay 
rengé ...” 
The word ‘‘any’’ is of importance and meets with the arguments advanced on 
behalf of some of the landlords that the failure to pay rent must be in respect 
of the ageregaic of three years’ rents. Failure to pay rent involves failure 
to pay even any part of rent for any year. Even if one rupee of rent for any 
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year remains outstanding, the tenant will not be justified in submitting that he 
had not failed to pay rent for that year. The failure mentioned in the sub- 
section, therefore, has nothing to do with the aggregate of the rents of the 
three years referred to in the section. It is also true that the word ‘‘any’’ im- 
dicates that the three years may not be connected with each other in any man- 
ner whatsoever. It is more important to ascertain the point of time at which 
the failure mentioned in the sub-section must exist. Having regard to the 
scheme and language of the amended s. 14(7) including el. (6) thereof, the 
first failure will occur on May 31 of each year. The second failure will occur 
on the expiry of the three months from the date of the notice tendered under 
el, (b). The third failure will occur when the three months’ period mentioned 
in the order made by the Mamlatdar under s. 25(/) expires. The fourth point 
of time which also is relevant is the date of the institution of the application 
for ejectment. The question of the failure and/or the issue that the tenant 
has failed to pay rent for any three years will arise in the proceedings of the 
application for ejectment. That question will arise only in connection with 
{he tenant’s claim that it is incumbent on the Mamlatdar to make an order 
under sub-s. (Z) of s. 25 for granting relief against termination of tenancy. 
The question relates to the exercise of the powers invested in the Mamlatdar 
and the duty cast upon him under sub-s. (J) of s. 25. Apparently, in relation 
to a tenant whose defaults were complete on each of the three points of time 
indicated above for any three years, but who has by making payments subse- 
quently ceased to be in arrears of rents at the date of the institution of an 
application for ejectment, the landlord could not justifiably contend that the 
tenant had failed to pay rents for any three years. The payment and/or the 
wiping off of all arrears of rents has the effect of wiping off the cause of action 
for ejectment. It is difficult to appreciate how the facts which lead to the 
wiping off of the cause of action for ejectment have not the effect of wiping 
off the failure and defaults in payment of rents. Having regard to these 
circumstances, in our view, the point of time with reference to which the ques- 
tion whether a ‘‘tenant has failed for any three years to pay rent’’ arises for 
decision is the date on which an application for ejectment is instituted. The 
other points of time indicated above do not fit in with the scheme of s. 25(/) 
and the policy of law in favour of the tenants as can be ascertained from 
diverse sections of the Act. In that connection, in passing, one mav notice, 
though it was not argued at the Bar, that a bar of limitation of two years 
from the date on which the right to obtain possession of land accrues to the 
landlord is provided in connection with all applications for ejectment. This 
provision has the effect of making all defaults made prior to the above period 
of two years ineffective. 

It has been rightly pointed out on behalf of the tenants that the word ‘‘de- 
fault’’ is used in this Act at several places including the sub-s. (2) of s. 25. 
The word ‘‘failed’’ is used also in connection with the liability for payment of 
rent under s. 14 as well as in sub-s. (2) of s. 25. Reliance has been rightly 
placed on the fact that in sub-s. (2) the Legislature used the phrase ‘‘he has 
failed’’ instead of the phrase ‘‘he has defaulted” and that must also be a rele- 
vant fact in arriving at the true construction of the provisions in the sub- 
section. In our view, the word ‘‘failed’’ in sub-s. (2) cannot be replaced by 
and has not been used to mean ‘‘defaulted’’. As the provision in this sub- 
section relates to withdrawal of powers vested in the Mamlatdar, the failure 
mentioned in this sub-section must exist at the date of the institution of an 
application for ejJectment. Having regard to the plain language of the sub- 
section, we are not in a position to accept the contention that defaults previously 
made even when remedied by payments made before the institution of an 
application for ejectment will attract provisions in s. 25(2). The above eon- 
struction is supported by the fact that from this sub-s. (2), by the amendment 
made in 1956, the phrase ‘‘within the period specified in section 14” has been 
deleted. That phrase could not have justified any finding as made by us 
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this morning. The failure mentioned in the wnamended section would 
always be connected with the period specified in s. 14. The existence of that 
phrase in sub-s. (2) before 1956 compelled Courts to hold that the failure 
mentioned in the sub-section occurred on the expiry of the period for payment 
specified in s. 14. This position has been altogether altered by deletion of this 
phrase from sub-s. (2) and by addition of cl. (b) in s. 14(2). Under that 
clause, the default is incomplete even if rent is not paid on May 31 of the year 
in question. If the landlord wants to rely on that failure or default, the land- 
lord is required to give specific notice of termination of tenancy on the basis 
of that default and the tenant has been afforded an opportunity to remedy the 
default by paying the rent due within three months from the notice given by 
the landlord. These alterations in these relevant sections have made significant 
difference and the meaning and effect of the provisions in sub-s. (2) of s. 25 
has not remained the same as prior to the above amendments. 

On behalf of a landlord Mr. Paranjape contended that for application of the 
provisions in sub-s. (2) of s. 25 defaults in payment of rents for any three 
years must exist at the date when notice of termination of tenancy is given 
by the landlord. He contended that the phrase ‘‘he has failed for any three 
years to pay rent’’ was not independent of the phrase ‘‘whose tenancy is ter- 
minated for non-payment of rent’’. Both these phrases are descriptive of 
tenant. In his submission, the construction which we have arrived at above 
has the fault of adding the word ‘‘and”’ in the sub-section after the phrase 
‘for non-payment of rent”. This submission made by Mr. Paranjape was not 
acceptable to Mr. Chitale who also appeared for another landlord. Mr. Chitale’s 
submission was that the provision in sub-s. (2) of s. 25 was limitation on the 
powers vested in the Mamlatdar under sub-s. (Z) of s. 25. He accordingly 
submitted that unless there were some arrears at the date of the institution of 
the ejectment application, the question under s. 25(/) and/or 25(2) would 
not arise at all. In his submission, a tenant who makes defaults in payment 
of rents after the period of three months from the date of the notice 
tendered by a landlord under el. (b) of s. 14(/)(a@) would continue to be a 
defaulter and in connection with the question arising under s. 25(2) he would 
be a tenant who has ‘‘failed’’ for the year in question to pay rent. He sup- 
ported this submission by reading the judgments of the Supreme Court in the 
above two cases. We have already discussed the true effect of the provisions 
in sub-ss. (J) and (2) of s. 25 and we cannot accept Mr. Paranjape’s submis- 
sions. In connection with the submissions made by Mr. Chitale and other ad- 
vocates appearing for the landlords, we will now refer to the decisions im the 
cases of Raja Ram v. Aba Maruti and Vithal Vasudeo v. Maruti. In the case of 
Raja Ram v. Aba Maruti, the issue first decided by the Supreme Court was 
regarding the relief against forfeiture of tenancy granted by the authorities 
below and this Court on principles of equity, though the relief could not be 
granted under any of the provisions of the Act itself. In that connection, 
the Supreme Court first noticed that the tenancy under the Act was not con- 
tractual but compulsory tenancy: of ten years. The Supreme Court then noticed 
that right of termination of tenancy and to ejectment was invested in the land- 
lord under the scheme of ss. 14 and 29. In connection with that right, relief 
was liable to be granted only if the tenant’s case was covered by the provisions 
in s. 25(/). This relief could not be granted if the tenant’s case was covered 
by the provisions in s. 25(2). The Supreme Court held in the first three 
appeals before it that admittedly the facts were such that the tenant’s case 
was covered by the provisions in sub-s. (2) of s. 25. It was admitted that 
for the above reason the Mamlatdar had no power under sub-s. (/) of s. 25 to 
give relief against forfeiture of tenancy. Having noticed that situation, the 
Supreme Court held that on principles of equity, relief could not be granted to 
the tenants in question. The main reason for the finding was that the tenancy 
was not contractual. The right to relief against forfeiture of tenancy was 
not available except as provided in the statute itself. The Supreme Court 
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accordingly reversed the decision of this Court whereby relief against for- 
feiture of tenancy was granted to the tenants in spite of the provisions in sub- 
s. (2) of s. 25. In the fourth case, relief against termination of tenancy was 
granted to a tenant who had, after being defaulter in compliance with order 
made by the Mamlatdar under s. 25(7), made payments and had obtained order 
that his tenancy had not terminated. The question was whether such tenant 
can be held to have ‘‘failed’’ to pay rent under s. 25(2). The Supreme Court 
referred to the fact that sub-s. (2) of s. 25 provided that ‘‘nothing in 
sub-section (J) of section 25 shall apply to any tenant whose tenancy is ter- 
minated for non-payment of rent if he has failed for any three years to pay 
rent within the period specified in section 14”. Waving regard to the last 
italicised phrase (italics being ours), the Supreme Court observed (p. 575): 


© “... We are unable to appreciate the contention that when a tenant bas been granted 
relief under 8..25 (1) in respect of any year’s default, the default merged in the order granting 
relief and ceased to be a default.” 


Similar are further observations of the Supreme Court which are all based, 
in our view, on the now deleted phrase ‘‘within the period specified in section 
14’. The observations of the Supreme Court based on this deleted phrase, 
therefore, are now not applicable to the facts of cases which are governed by 
the amended ss. 14 and 25. 


It also requires to be noticed that the contentions made on behalf of the 
landlord in the ease of Vithal Vasudeo v. Maruti were almost similar to those 
made before us. The submission was that the scheme of s. 25(2) was manda- 
tory and the revenue authoritics were bound to order eviction even though 
the tenant had paid up rent and landlord had accepted it before filing appli- 
cation for ejectment. This submission was based on the fact that admittedly 
the tenant had defaulted in paying the rents within the period specified in 
s, 14 of the Act. The tenant had at a very late date paid up the arrears and 
at the date of the application for ejectment there were no arrears. The Sup- 
reme Court negatived the submissions made on behalf of the landlord by 
observing that sub-s. (1) of s. 25 pre-supposes that there are arrears at the 
date of the application and sub-s. (2), on the other hand, deals with a case, 
where there is persistent default by the tenant for three years and’ provides: 
that to stich a case the provisions of sub-s. (7) would not apply.. The finding 
was ‘that’ sub-s. (2) “‘pre-supposes (i) that the tenant has made defaults for 
more than two years and (ii) that the tenant was in arrears at the date-of the 
Eee .”’, The Court further observed .(p. 315): ; Bo ate Aah 


. If this was not the correct construction of sub-s. (2) ond if the. E S 
E EOR were to be accepted it would,Jead to a very astonishing result, viz., that even where 
the tenant has paid up all the arrears and the landlord has accepted them, he would sti] have 
the right to evict the tenant, though his} reason for terminating the tenancy and his cause 
of action for an action for eviction have ‘disappeared by his acceptance of the arrears due to bim. 
The Legislature could never have intended such a result which also would be contrary to all 
principles governing the relationship between landlords,‘and tenants.” 


Reference was then made to the policy of law indicated in s. 20 and other 
sections that no provisions in the Act ‘‘shall be construed.to limit or abridge 
the rights or privileges of any tenant ....’’ The material observation was: 
‘The Act, therefore, does not rule out the payment by the tenant and accept- 
ance by the landlord of arrears of rent before a suit for eviction is instituted 
resulting in waiver by the landlord of the termination of tenaney by him”. 
In discussing the ratio of the case of Raja Ram v. Aba Maruti the Court ob- 
served (p. 316): 
t.. It will, however, be uoticed that this Court did not bold that even where there are 
no arrears at the date of the application for ejectment and the landlord has prior thereto receiv- 
-ed and accepted the arrears which entitled him to terminate the tenancy, he would still have 
the right to obtain eviction against such a tenant.” 
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The Court’s construction of the sub-s. (2) of s. 25 as then existing was (p. 316): 


“... BUb-s. (2) took away the power of the Mamlatdar to give relief which he can give 
under sub-s. (1) viz., to call upon the tenant to pay the arrears and on such payment to direct 
that the tenancy had not been terminated, It is this power which is denied to the Mamlatdar 
by sub-s. (2), if the conditions there contemplated exist, that is, the tenant is in arrears of rent 
for more than two years on ihe date when the application for ejectment is filed.” 


Mr. Chitale has asked us to read this observation by substituting at certain 
places the phrase ‘‘default’’ for the phrase ‘‘in arrears’. On behalf of the 
tenants, with emphasis, it 1s pointed out that even in connection with the pro- 
visions in sub-s. (2) of s. 25 as then existing, the Supreme Court has under- 
stood the case of Raja Ram v. Aba Maruti to mean that where arrears of rent 
for more than two years did not exist, the Mamlatdar was bound to exercise 
powers for giving relief against forfeiture of tenancy under sub-s. (/) of s. 25. 
We are unable to read the judgment of the Court in the manner submitted by 
Mr. Chitale. As we have already observed, the amendments made in s. 14 
and particularly in sub-s. (2) of s. 25 have rendered the observations and con- 
struction of that sub-section in these two previous decisions inapplicable. The 
observations are accordingly useful in arriving at correct construction of the 
present sub-s, (2) but not binding. 


In our view, sub-s. (2) of s. 25 applies only in cases where at the date of the 
institution of the application for ejectment by the landlord, the tenant can be 
held to be in arrears of payment of rent for any three years. The defaults 
made by him at any previous dates are not relevant. Unless the landlord proves 
and establishes that at the date of the institution of his application for ejectment 
the tenant was in arrears and/or had failed to pay rent for any three years, 
the Mamlatdar’s powers under sub-s. (/) of s. 25 will have to be exercised and 
relief will have to be granted against termination of tenancy. 


In this Special Civil Application, admittedly, before the date of the notice 
of termination, i.e. September 12, 1963, the tenant had committed several 
defaults. He had paid arrears of rents after suits had been filed. Admittedly, 
at the date of the above notice, he had paid off all arrears of rents for the 
previous years including the year 1961-62. The only default which had con- 
tinued was for the year 1962-63. There was thus at the date of the institution 
of the application for ejectment one default that was in existence. It is, there- 
fore, clear that he was not a tenant who had failed to pay rent for any three 
years as required for attracting the provisions in s. 25(2). The order for 
ejectment was passed against the petitioner-tenant by holding that the pay- 
ments made by him for wiping off- previous arrears of rents were not relevant 
as the defaults had been completed. This finding was contrary to law and 
the order for ejectment passed by the Tenancy Awal Karkun and confirmed 
by the District Deputy Collector and the Maharashtra Revenue Tribunal was 
wrong and is set aside. The matter is remanded back to the Tenancy Awal 
Karkun to proceed to consider the question of the order to be made under 
sub-s. (J) of s. 25 having regard to the findings made above. 


Rule absolute. No order as to costs. 
[The rest of the judgment is not material to this report.] 
Rule made absolute. 


1969. ] DHANSA DEOSA V. VASUDEO (F.B.) 298 


FULL BENCH. 


Before the Hon'ble Mr. S. P. Kotoal Chief Justice, Mr. Justice Deshmukh 
and Mr. Justice Padhye. 
DHANSA DEOSA KALAL v. VASUDEO SHIORAM.* 

Bombay Tenancy and. Agricultural Lands (Vidarbha Region) Act (XCIX of 1958), Sec. 6— 
Lessee of land from maintenance holder having right to be in possession and entitled only to lease 
land— Whether such lessee a deemed tenant under 3. 6 vis-a-vis owner of land—Transfer of Pro- 
perty Act (IV of 1882), Sec. 6&2. 


A person holding under a lease from a maintenance holder having a right to be in possession 
of the land only during her lifetime and without any other right of alienation except the right 
to lease, can claim the right or status of a deemed tenant under s. 6 of the Bombay Tenancy 
and Agricultural Lands (Vidarbha Region) Act, 1958, as against the owner or tenure- 
holder of the land. 

Dehya Lala v. Rasul!, applied. 

Mahabir Gope v. Harbans Narain’, Harihar Prasad v. Deonarain Prasad and Lachaiah v. 

Subrahmanyam‘, referred to. 


THE facts are stated in the judgment. 


S. N. Kherdekar and V. 8S. Sirpurkar, for the petitioner. 
T. L. Junankar and B. A. Masodkar, for respondent No. 1. 


KotvaL C.J. By this order of reference dated September 17, 1968, Abhyan- 
kar J. referred two questions stated in his order; but having heard counsel, 
we think that the questions ought to be re-framed in order to bring out more 
precisely the controversy between the parties. Accordingly, we have re-framed 
the questions which are as follows: 


(1) Whether a person holding under a lease from o maintenace holder having a right to 
be in possession of the land only during her lifetime, without any other right of alienation except 
the right to lease, could claim the right or status of a deemed tenant under s. 6 of the new Tenancy 
Act as against the owner or teuure-holder of the property ? and 

(2) Whether the doctrine cf ls pendens applies to the facts of this case ? 

The alteration and its significance will appear as we state the facts out of 
which the reference arises and the points argued and to be decided. 

Survey No. 11/1 of mouza Dhangarkhed, tahsil and district Amravati, be- 
longed to one Namdeo son of Narayan Kunbi. Namdeo’s mother was one Gaya- 
bai. She was entitled to maintenance and therefore on January 17, 1942, 
Namdeo executed a vyavasthapatra in her favour. By this vyavasthapaira 
the field Survey No. 11/1 was put in her possession along with some other 
rights in mango trees with which we are not concerned. She was permitted 
to enjoy the usufruct of the field in lieu of maintenance till her death. The 
vyavasthapatra has been translated, and the translation is not in dispute be- 
fore us today. Inter-alia it provides: 


“I have no objection to your enjoyment but you will have no right to transfer either the 
field or the mango trees by mortgage, sale or gift or in any other manner. After your death the 
abpve mentioned fields and mango trees will revert back to me. You are entitled to let the 
field to others. I will be responsible for any action in the Court.” 


Under this vyavasthapatra, Gayabai cultivated the field personally till the 
year 1956, but from the agricultural year 1956-57 she commenced to lease 
the field to respondent Wasudeo on an annual lease and thus Wa- 
sudeo continued in possession of the field from the year 1956-57 till 1960-61. 
Gayabai however passed away sometime in December 1960. 


* Decided, September 8, 1969. Special 2 [1952]A. I.R. 8. C. 205. 

Civil Application No. 862 of 1966. 8 [1956]A,I. R. S.C. 305. 

mn as Bom. L. R. 828, S5. C., s.c. [1962] 4 [1987]A. I.R. S.C. 1798. 
J. 682 
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We may now state the cireumstances under which the petitioner Dhansa 
Deosa Kalal came into the picture. Namdeo, who was the owner of the field 
which he had given to Gayabai for her maintenance as per the vyavasthapatra 
of January 17, 1942, sold the field to three persons Davlatsingh, Atmaram and 
Ganpat on February 16, 1943. This sale was obviously subject to the rights 
in favour of Gayabai under the vyavasthapatra. The petitioner before us, 
Dhansa, was the co-occupant of a neighbouring feld (a pot-hissedar) and there- 
fore he was entitled to pre-empt the sale in favour of the three vendees from 
Namdeo. He gave notice of pre-emption and filed a suit Civil Suit No. 54-A 
of 1944. In that suit, he had made Gayabai a party defendant. The suit 
came to:be decreed in favour of Dhansa on March 27, 1944, and the: decree 
directed the plaintiff Dhansa to deposit the pre-emption ` price and that title 
to the field would accrue to him on such deposit. It further provided “and 
the plaintiff (Dhansa) shall be entitled to possession after the death of defen- 
dant no. 4 (Gayabai) who is to remain in its possession till her death’’.. The 
amount was deposited by the pre-emptor plaintiff Dhansa and therefore title 
to the field ultimately accrued to him. This position of the parties continued 
from 1944 till the date of the death of Gayabai when the dispute between 
the parties began. 

Dhansa who had obtained his decree in Civil Suit No. 54-A of 1944 sought 
to execute it and it is his case that on March 11, 1961 he was given possession 
by the Civil Court of the field in dispute. On the other hand, it is the case 
of the tenant Wasudeo that he was in possession on the date of the death of 
Gayabai and always has been in possession till today. These being the rival 
claims to the possession of the. field, inevitably a clash between Dhansa on 
the-one hand and the tenant Wasudeo on the other must have occurred, for it 
appears that proceedings under s. 145 of the Code of Criminal Procedure were 
started against both of them by the police. We have not many details about 
these criminal proccedings but we do know the fact that these proceedings 
terminated in favour. of Wasudeo, the tenant, that is to say, it was held in 
those. proceedings that Wasudeo was in possession and that .Dhansa may, if 
he chose, establish his possession by filing a civil suit. as required by that 
section. Dhansa accordingly filed Civil Suit No. 481 of 1962. in the Court 
of the Jóint Civil Judge, Junior Division, Amravati, on September 21, 1962 
and that suit might have been decided by now if its decision had been left 
to the ‘civil Court. But Wasudeo raised an issue in that suit that he was a 
tenant and therefore in accordance with the provisions of the Bombay Tenancy. 
and Agricultural Lands (Vidarbha Region) Act, 1958, the issue of tenancy 
of Wasudeo was referred to the Revenue ‘Authorities. It is out of that re- 
ference that the present proceedings have arisen after the Revenue Authori- 
ties decided the issue and the present Special Civil Application had been filed 
in- this Court. 

“Now,.the Naib-Tahsildar, before whom the issue came for decision, held, on 
an interpretation of the recitals in the vyavasthapatra in favour of Gayabai 
and the provisions of the new Tenancy Act, that Wasudeo was in possession 
of the field as a tenant. The petitioner Dhansa took the matter in appeal 
before the Special Deputy Collector who reversed the decision. The Special 
Deputy Collector held that ‘the vuyavasthapatra gave Gayabai no.right -to sell, 
mortgage or gift the field, and so far as the lease in favour of Wasudeo was’ 
concerned, it was created by a person who has a limited or restricted right in 
the land by virtue of the terms of the vyavasthapelra and therefore Gayabai 
could not confer upon Wasudeo a higher title than she herself had. Wasudeéo 
could not thus be said to have acquired the rights of a tenant. The Special. 
Deputy Collector relied upon a decision of the, Supreme Court in Mahabir Gope 
v. Harbans Narain! and upon a decision of the Maharashtra Revenue. ‘Tribunal - 
reported in Bhaurao v. Ramrao? , E 

1 [1952] A. I. R. S, €. 203. ` 2 [1988] Mh. L. J. 329. - 4 
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In an application for revision to the Revenue Tribunal preferred by Wasu- 
deo, the Tribunal has reversed the decision of the Special Deputy Collector 
and restored the decision of the Naib Tahsildar. The Tribunal held that 
according to the terms of the vyavasthaptra Gayabail was given the right to 
lease the.field and that right was in fact exercised by Gayabai during her life- 
time when she gave the lease to Wasudeo, the tenant. This she did conti- 
nuously from 1956-57 to 1959-60 (actually also for the year 1960-61 though 
that has not been mentioned in the order of the Tribunal). Now, at the close 
of the year 1958, the new Tenancy Act came into force on December 30, 1958 
and on that date Wasudeo was in lawful cultivation of the field and he there- 
fore acquired the status of a deemed tenant under s. 6 of the new Tenancy 
Act. The Tribunal negatived the contention advanced on behalf of Dhansa 
that Wasudeo was a mere licensee and held that he was a tenant. The Tribunal 
also referred to its own Full Bench decision in Bahenabai v. Shankar’. It 
was this order which was challenged in the special civil application before the 
learned Single Judge and which has resulted in the reference before us. 

First and foremost, it must be noted that upon a clear translation of the 
vyavasthapatra, the right to lease the field was given by Namdeo to Gayabai 
under the vyavasthapatra. The word used was “amar”, and at one stage 
there was some dispute whether it referred to the right to cultivate or the 
right to let, but that question is now settled by the agreed translation of the 
vyavasthapatra. The translation shows that it was the right to let the field 
to other that was given to Gayabai. That dispute being settled, it was clear 
to us that the words ‘‘except having the cultivation done through another 
person’’ occurring in the first question referred to us as framed by the learned 
Judge did not accurately represent the facts and therefore we have substituted 
those words by the words ‘‘except the right to lease’’ in the question as framed 
by us which we have quoted above. So far as the second question is concerned, 
we felt that the invocation of the doctrine of lis pendens was only in so far as 
it applies to the facts of the present case and therefore the question as framed 
by the learned Judge was somewhat wider in amplitude and might give rise 
to arguments which were purely academic. We, therefore, limited the question 
to whether the doctrine of lis pendens applies to the facts of the present case. 

On the first question, the main contention of Mr. Kherdekar on behalf of the 
pre-emptor the petitioner Dhansa has been that even assuming that Gayabai 
had a right to lease by virtue of the vyavasthapira in her favour, her right 
could not enure beyond her own life because the vyavasthaptra in terms has 
limited it. He particularly emphasised the words ‘‘You may enjoy them (the 
fields and other rights given) till your death’’ and the words ‘‘After your 
death the above-mentioned fields and Mango trees will revert back to me’’. 
Counsel therefore urged that Wasudeo could get no higher or greater right 
than Gayabai herself had, and whatever rights Gayabai created in favour of 
Wasudeo ceased upon the very terms of the vyavasthaptra on her death. That 
was also the view taken by the Special Deputy Collector in the present case. 

The reasoning of the Naib-Tahsildar which has been upheld by the Tribunal, 
however, was not based upon any term of the vyavasthapatra at all but upon 
the specific provisions of the new Tenancy Act, namcly, the Bombay Tenancy 
and Agricultural Lands. (Vidarbha Region) Act, 1958, which had come into 
force by then. As we have said, Gayabai began to lease the field to Wasudeo 
only from 1956-57 but at the end of the year 1958 the new Tenanev Act came 
into force on December 30, 1958, and the question is what was the effect of that 
new law upon the mutual rights of the parties, particularly of Wasudeo, the 
tenant, vis-a-vis the landlord. 

The landlord of this field at one time was undoubtedly Namdeo; but Nam- 
deo having sold the field to Davlatsingh and others on February 16, 1948, the 
petitioner Dhansa had claimed pre-emption. Dhansa obtained a decree for pre- 


8 [1966] Mh. L. J. Rev. 84. 
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emption and the decree in terms gave him title to the field but he was to 
receive possession only upon the death of Gayabai. The title in the field hav- 
ing vested in Dhansa by the pre-emption decree, undoubtedly he became the 
landlord instead of Namdeo. It is now settled law that the right of pre- 
emption is only a right of substitution in place of the owner who has parted 
with his field and therefore it must be held that Dhansa was substituted in 
place of the original landlord Namdeo. Dhansa must therefore be regarded, 
for the purposes of the Tenancy Act, as the landlord. The question then is: 
was or was not Wasudeo his tenant! 

Section 2(37) of the Bombay Tenancy and Agricultural Lands (Vidarbha 
Region) Act, 1958, defines ‘‘tenancy’’ to mean the relationship of landlord 
and tenant, and s. 2(32) defines ‘‘tenant’’ as follows: 


““ ‘tenant’? means a person who holds land on lease and includes— 
(a) a person who is deemed to be a tenant under seotions 6, 7 or 8....” 
(We are not concerned with the rest of the definition). 


Clause (32) also says that the word “‘landlord’’ shall be construed accordingly. 

Now, who is a person deemed to be a tenant is indicated in s. 6 by the words: 
“A person lawfully cultivating any: land belonging to another person shall 
be deemed to be a tenant if such land is not cultivated personally by the owner 
and if such person is not... a member of the owner’s family’’, a servant or 
a mortgagee in possession. ‘The vyavasthapatra clearly gave Gayabai the right 
to lease the land, though no doubt during her lifetime. Therefore, if Gayabai 
leased the land to Wasudeo on an annual lease, Wasudeo was cultivating under 
a lawful title and therefore it must be held that his possession was a lawful 
possession. He was thus lawfully cultivating the field. He was neither a 
member of Gayabai’s family nor a servant on wages nor a mortgagee in pos- 
session and therefore would not fall under the excepted categories in s. 6(/). 
Every requirement of s. 6(/) therefore was fulfilled in his case, and having 
regard to the provisions of sub-s. (2) of s. 6, Wasudeo must therefore be 
deemed to be a tenant. Once we come to that conclusion, the Bombay Tenancy 
and Agricultural Lands (Vidarbha Region) Act in all its force would be- 
come applicable and Wasudeo would be entitled to its protective provisions, 
such as ss. 9, 19, 29, 36 and 37. If once Wasudeo is held to be a tenant 
under the provision of the Ténancy Act, then ‘irrespective of the provisions 
óf the vyavasthapatra, he: would receive such statutory protection that the 
landlord cannot get back’ possession of the field except under the provisions of 
that Act, and it is not in dispute that the provisions of that Act have not 
been complied with in so far as Dhansa has claimed possession from Wasudeo. 
Neither the want of his consent nor of authority of landlor d Dhansa would 
avail him, to get back the field. 

That this is the true position in law is clear from the recent decision of the 
Supreme Court in Dahya Lala v. Rasw*. The principle as laid down by the 
Supreme Court, after considering the same provisions of the Bombay Tenancy 
and Agricultural Lands Act, 1948, has been stated at page 330 as follows: 


_ “The Act of 1048, it is undisputed seeks to encompass within its beneficent provisions not 
only tenants who held Jand for purpose of cultivation under contracts from the owners but 
persons who are deemed to be tenants also. The, point in controversy is whether a person 
claiming the status of a deemed tenant must have beeu cultivating land with the consent’ or 
under the authority of the owner. Counsel for the appellents submits that tenancy postulates 
a relation based on contract between the owner of land, and the person in occupation of the 
land, and there can be no tenancy without the consent or authority of the owner to the occupa- 
tion of that land. But the Act has by s. 2 (18) [In the Vidarbha Act it is section 2 (82) ] devised 
a special definition of tenant and included therein persons who are not contractual tenants. 
It would, therefore, be difficult to assume in construing s, 4 [In the Vidarbha Act it is section 6] 
that the person who claims the status-of a deemed tenant must be cultivating land with the 
consent .or authority: of the owner.. The relevant condition imposed by the statute is only 


4 (1962) 65 Bom. L.R. 828, S.C., s.c. [1962] N. L. J. 682. 
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that the person claiming the status of a deemed tenant must be cultivating land ‘lawfully’ : 
I. is not the condition that he must cultivate land with the ecnsent of or under authority deri- 
ved directly from the owner. To import such a condition is to rewrite the sections and destroy 
its practical utility. A person whr derives his right to cultivate land from the owners would 
normally be ea contractual tenant and he will obviously not be a ‘deemed tenant’. Persons 
such as licensees from the owner may certainly be regarded as falling withi2 the class of persons 
lawfully cultivating land belonging to others but it cannot be assumed thereform that they are 
the only persons who are covered by the section. The Act affords protection to all persons who 
hold agricultural lands as contractual tenants and subject Lo the exceptions specified all persons 
lawfully cultivating lands belonging to others, and it would be unduly restricting the intention 
of the Legislature to limit the benefit of its provisions to persons who derive their authority 
from the owner, either ur der a contract of tenancy, or otherwise. In our view, all persons other 
than those mentioned in ols. (a), (b) and (c) of s. 4 who lawfully cultivate land belonging to 
other persons whether or not their authority is derived directly from the owner of the land must 
be deemed tenants of the lands.” 


The principle thus laid down by the Supreme Court clearly indicates that 
if the requirements of s. 4 read with the definition of ‘‘tenant’’ in the Act 
are fulfilled, irrespective of the terms of the contract between the landlord 
and the tenant, the tenant would get all the rights which the statute confers 
upon the tenant, so long as it can be held that he is a person deemed to be a 
tenant. In order to attract the applicability of the provisions of the Act to 
such a ‘‘deemed tenant’’, the authority or consent of the landlord or owner 
of the field is not necessary. In other words, the statutory provisions would 
override the terms of the contract and it is those statutory provisions and the 
rights and obligations created under those provisions that we must look at 
thereafter. 

No doubt, the decision in Dahya Lala’s case was under the provisions of 
the Bombay Tenancy and Agricultural Lands Act, 1948, but the provisions 
of the Act applicable to the Vidarbha Region, namely, the Bombay Tenancy 
and Agricultural Lands (Vidarbha Region) Act, 1958, are in pari materia, 
if not exactly identical. The Supreme Court relied for its decision upon 
ss. 2(18), 4, 14 and 29(2) of the Bombay Act of 1948, and the equivalent pro- 
visions of the Bombay Act of 1958 applicable to Vidarbha are ss. 2(37) and 
(32), 6, 19 and 36(2). No doubt also, Dahya Lala’s case was a case where 
a mortgagee in possession had created tenancy rights in a third party. But it 
was held in that case that the creation of those contractual tenancy rights was 
in the ordinary course of management of the property by the mortgagee in 
possession and under authority derived from the mortgagor. Therefore, at 
the time when they were created, they were lawfully created and the posses- 
sion and cultivation of the tenant was lawful. We have already shown that 
in the case before us also the same is the position. Here instead of there being 
a mortgagee in possession there is a person in possession under a right of 
maintenance. But when Gayabai created annual leases in favour of Wasudeo, 
we have shown that she inducted the tenant on to the land in the ordinary 
course of management of that land and under authority expressly derived 
from the vyavasthapatra. The rights of the landlord then passed to the peti- 
tioner Dhansa by the decree in the pre-emption suit and the latter was sub- 
stituted in place of Namdeo. Therefore, the position in the present case is 
exactly the same as it was in Dahya Lala’s case. We do not think therefore 
that although that was a case where a mortgagee in possession had created 
a tenancy, the principle of that case will not apply in the present case. It 
applies with equal force. 

What we have so far said would be sufficient to dispose of the first question 
referred to us; but it is necessary to notice some cases on which reliance ‘was 
placed on behalf of the petitioner Dhansa. Two cases of the Supreme Court; 
Mahabir Gope v. Harbans Narain and Harihar Prasad v. Deonarain Prasad,’ 


5 [1956]A. I. R. S.C. 805, 
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were relied upon. Both these cases laid down the principle that under the 
general law a mortgagee in possession cannot confer upon a lessee greater 
rights than the mortgagee himself possessed. Therefore, no lease can be creat- 
ed by a mortgagee in possession which is to enure beyond the time that the 
mortgagee himself is to remain in possession. But in both the cases an attempt 
was made on behalf of the persons holding possession to get out of that 
principle of general law by urging that the occupants in both those cases had be- 
come either occupancy tenants or tenants under the Bihar Tenancy Act (8 of 
1885). In both the cases, however, the Supreme Court held, on an examination 
of the position and status of the tenants that they had not acquired any rights 
under ss. 20 and 21 of the Bihar Tenancy Act. They pointed out in the 
second of the two cases mentioned above that before the person can claim oec- 
cupancy rights under s. 21 of the Bihar Tenancy Act, he must establish that 
he is a raiyat as defined in s. 5(2) and (3) and as the defendants were not 
raiyats as defined in s. 5(3), they could not claim any right under s. 21. 
In the first case, a similar finding is given in para. 11 at page 207. Once that 
issue was decided against the tenant, the normal principle of law that a mort- 
gagee in possession cannot create a lease which is to enure beyond the term of 
the mortgagee’s own possession, becomes applicable. In the present case, we 
have shown that the contractual rights between Gayabai who claimed under 
the landlord and the tenant Wasudeo were not alone operative but that Wasu- 
deo had on the coming into force of the new Tenancy Act become a deemed 
tenant under s. 6 and therefore the statutory rights which he had acquired 
as a Statutory tenant (the deemed tenant under s. 6) would override the con- 
tractual relations. The very fact which was not found in the two cases be- 
fore the Supreme Court has been found in the present case both by the Naib- 
Tahsildar as well as the Revenue Tribunal, and in our opinion, rightly. The 
eases relied on, therefore, will not apply in the present case. 

Another decision of the Supreme Court in Lachaiah v. Subrahmanyam® was 
relied upon. But here again, the facts were entirely different. One Kave- 
ramma, who was a widow, had adopted a son to her deceased husband Rama- 
lingayya. Disputes arose between the widow and the adopted son. The adopt- 
ed son filed a suit for possession against Kaveramma. During the pendency 
of the suit, the widow was prohibited by an injunction from dealing with the 
lands in suit in any way. Nevertheless, she inducted on to the land certain 
persons who were the appellants before the Supreme Court and: who claimed 
that they were tenants under the Hyderabad Tenancy and Agricultural Lands 
Act (21 of 1950). The Supreme Court negatived this contention of those 
so-called tenants. In para. 4 they observed Yp. 1795): 

“The appellants before this Court never were the tenants of Ramalingayya. They were. 
inducted on the land by his widow after the decree of the suit for declaration of title and pos- 
session in favour of the adopted son. After the passing of the decree, the possession of the 
widow could only be that of a trespasser and it was not open to ber to create any right in the 
land in favour of anybody. It was argued however both before the High Court and before this 
Court that the appellants were entitled to the benefit of S. 5 as they were lawfully cultivating 
the land and should therefore be deemed to be tenants of such land. [It may be noted that 
section 5 of the Hyderabad Tenancy and Agricultural Lands Act, 1950, is in similar terms to 
section 6 of the Bombay Tenancy and Agricultural Lands (Vidarbha Region) Act]. It was 
contended that the word ‘lawfully’ was to be taken in conjunction with the words ‘cultivating’ 
and the legislature intended to protect the actual tillers of the soil even if the person who put 
them in possession was found not to have any title to the land. This would indeed be a very 
atrange provision of the law and would if upheld, amount to encouraging trespass on the land 
by persons who had no shadow of title and creating rights in favour of others although they 
themselves had no title to the land.” 


The erucial difference between that case and the present one was that in that 
ease the person who inducted the tenant on to the land in dispute had no title 
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in herself whatsoever, whereas in the present case, we have already shown, 
Gayabai had ample title to induct Wasuceo on to the land, and therefore 
‘Wasudeo’s cultivation must be held to be lawful cultivation which in the case 
before the Supreme Court it was not. In our opinion, the present case would 
clearly fall within the principle laid down by the Supreme Court in Dahya 
Lala’s case, and accordingly we must answer the first question referred to 
us in the affirmative. 

Then we turn to the second question, namely, whether the doctrine of lis 
pendens would apply on the facts of this case. We will assume for the sake 
of considering this point that a lis was pending. Civil Suit No. 54-A. of 
1944 was decreed on March 27, 1944, and by that deeree the petitioner Dhansa 
had been given title to the land in dispute upon his depositing the pre-emption 
price. It has been stated before us that an execution proceeding was also 
pending and ultimately the Civil Court gave possession to Dhansa on March 
11, 1961. For want of any documents pertaining to the execution proceedings 
we have not been able to verify the facts but as we have said, we will assume 
that, a lis from the commencement of Civil Suit No. 54-A of 1944 sometime 
in the year 1944 till March 11, 1961 was pending. The short question is 
whether the other requirements of s. 52 of the Transfer of Property Act have 
been fulfilled. One of the requirements is that laid down in s. 52 by the 
words ‘‘so as to affect the rights of any other party thereto under any decree 
or order which may be made therein’’. In other words, the transfer which 
is hit by the provisions of s. 52 must be a transfer which affects the rights of 
the other party claiming under any decree or order., Now, in this respect, 
we have already recounted the facts. We have shown that Namdeo had granted 
rights to Gayabai under the vyavasthapatra and when Dhansa filed his suit 
for pre-emption against Daolatsingh and others, he made Gayabail a party 
to the pre-emption suit. Gayabai had there pleaded that she was in possession 
of the field in satisfaction of her claim for maintenance and the decree which 
was ultimately passed in favour of Dhansa expressly made a reservation in her 
favour by providing that ‘‘the plaintiff (Dhansa) shall be entitled to posses- 
sion after the death of the defendant No. 4 (Gayabas)’’ who was to remain in 
its possession till her death. Therefore, the decree was in terms subject to the 
rights of Gayabai under the vyavasthapatra. 

If the decree in favour of Dhansa was subject to the rights which Gayabai 
had under the vyavasthapatra, then no question can arise of Gayabai affect- 
ing the rights of Dhansa by the grant of the lease to Wasudeo so long as 
Gayabai was alive. In fact, we have already shown that when Gayabai leased 
out the land to Wasudeo, she acted in terms of and under the authority given 
to her by the vyavasthapatra, subject to which Dhansa had taken his decree. 
Therefore, the one essential requirement of s. 52 that the property cannot be 
transferred ‘‘so as to affect the rights of any other party thereto under any 
decree’’ has not been made out in the present case and lease given by Qayabai 
was a valid lease on the date on which it was given. The doctrine of Its 
pendens therefore would not apply. 

Reference was made in this respect to a decision of this Court in Ramdas 
Popatlal v. Fakira Pandu.? No doubt, it was laid down in that case that any 
Jeases which are affected by the doctrine of lis pendens embodied in s. 52 of 
the Transfer of Property Act do not enable the lessee to claim the statutory 
rights of a tenant under the Bombay Tenancy and Agricultural Lands Act, 
1948.. In that case, the mortgagor had granted a lease pending a suit which 
was filed by the mortgagee and it was held that the lessee could not claim 
rights under the Tenancy Act in derogation of the mortgagec’s rights. No 
doubt, that decision supports the petitioner’s contention if the doctrine of Ks 
pendens applies but we have shown that the doctrine cannot apply in the pre- 
sent case at all. 
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Moreover, in that case, we find that counsel on behalf of the lessee did not 
rely on s. 4 of the Bombay Tenancy and Agricultural Lands Act, 1948, at all, 
nor did he take the stand which has been taken in the present case that tho 
lessee had become a deemed tenant under the provisions of s. 6 (in that case 
s. 4 of the Bombay Act of 1948). This is clear when we consider the argu- 
ment as put at p. 49 of the report, which is to the following effect: 


Now, Mr. Desai, who appears on behalf of the tenant, points out that in this case it 
was the mortgagor who let the property to opponent No. 1. He failed to make an application 
within the time mentioned in s. 8A of the Tenancy Act of 1989 for a declaration that the tenant 
was not a protected tenant. The result was that the tenant became a protected tenant under 
the provisions of s. 8A of the old Act, and such a person is to be regarded as a protected tenant 
for the purposes of even the 1048 Act.” 


The contention there advanced therefore was that the tenant had acquired the 
status of a protected tenant under the Act of 1939 and the Act of 1948 re- 
cognised that status and therefore the tenant in that case should be held to 
be a protected tenant. It was never argued that quite apart from the pro- 
tected status under the old Act, by virtue of provisions of the new Act itself, 
ihe tenant being in lawful possession must be deemed to be a tenant. It is 
that argument which is in the way of the petitioner in the present case, and 
it is that argument which, in our opinion, makes Wasudeo a tenant in this case 
having regard to the principle laid down in Dahya Lala’s case. If lawful 
possession alone makes-a person a tenant under the Act and if being a tenant 
under the Act all the protective provisions thereof are attracted and he can- 
not be dispossessed except as provided in the Act, it is doubtful if the doctrine 
of lis pendens which is a doctrine of general law can apply. This argument 
however was never advanced in Ramdas Popatlal’s case. The report also does 
not show that there was any finding given of lawful possession of the tenant in 
that case. We cannot therefore regard that case as a decision upon the con- 
tention now advanced in this case on the basis of Dahya Lala’s case that 
Wasudeo must be held to be a deemed tenant under the provisions of s. 6 of 
the new Tenancy Act. We hold that upon its terms the principle of s. 52, 
Transfer of Property Act, cannot apply to the present case. 


Quite apart from this, the contention that the transfer in favour of Wasudeo 
by Gayabai by way of lease was voidable because of the operation of the 
doctrine of lis pendens has nowhere been adumbrated in the petition out of. 
which this reference urose and we do not think that the petitioner is therefore 
entitled to urge that point in this petition. However, since the learned single 
Judge whose attention was not invited to this lacuna in the petition proceed- 
ed to consider the contention, we have dealt with it above. We may also say 
that other points arising out of the provisions of s. 52 of the Transfer of 
Property Act were raised, but since, in our view, upon the ground which 
we have set forth, s. 52 does not apply, we need not go into any further 
grounds. We answer, question No. 2 in the negative. 


We may also say so far as the petitioner is concerned that Mr. Kherdekar 
did attempt to argue several other points of law, but since those pomts did 
not arise upon the question referred, we declined to hear him on those points. 

With these answers, the papers will be returned to the learned single Judge 
for disposal of the Special Civil Application. Costs shall be costs in the Spe- 
cial Civil Application. 

Answers accordingly. 
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SUPREME COURT. 


Present: Mr. Justice J.C. Shah and Mr. Justice K. S. Hegde. 


PILOO DHUNJISHAW SIDHWA 
v. 
THE MUNICIPAL CORPORATION OF THE CITY OF POONA.? 


Indian Contract Act (IX of 1872), Sec. 70—Compensation payable where market value of goods not 
returned, 


Under s. 70 of the Indian Contract Act, 1872, compensation would normally be the 
market price of the goods at the date of the supply. By refusing lo return the goods, the 
person to whom the goods have been delivered cannot improve his position and seek to pay 
less than the markel value of the goods. 


Secretary of State v. G. T. Sarin and Company", approved. 
Tum facts appear in the judgment. 


od. C. Bhatt, and E . A. Gagrat and B. R. Agarwala, of Gagrat and Co., 
for the appellant. 
R. B. Kotwal, with Naunit Lal, for the respondent. 


SHAH J. Piloo Dhunjishaw Sidhwa—hereinafter called ‘the plaintiff’— 
carries on business in the name and style of Hind Motor Corporation at 
Bombay. By a letter dated February 1, 1952 the Transport Manager of the 
Municipal Corporation of Poona called upon the plaintiff to supply ‘‘motor 
spare parts’’ described therein of the total value of Rs. 2,71,808-12-8. The 
plaintiff by letter dated February 22, 1952 agreed to supply the goods. The 
plaintiff supplied the goods from time to time and the Corporation made pay- 
ments according to the invoices. On July 3, 1953 the plaintiff delivered cer- 
tain goods required by the Corporation and submitted an invoice for 
Rs. 49,748-6-2. The Municipal Corporation failed to pay the amount of the 
invoice and terminated the contract. 

The plaintiff then instituted an action in the Court of the Civil Judge, Senior 
Division, Poona for a decree for Rs. 49,743-6-2 being the value of ‘‘motor spare 
parts’? supplied, and for Rs. 39,755-2-4 being damages for breach of contract. 
The suit was resisted by the Corporation principally on the ground that the 
contract on which the plaintiff relied was not executed in the manner pre- 
scribed by the Bombay Provincial Municipal Corporation Act 59 of 1949 and 
on that ground the contract was not enforceable. The trial Court decreed 
the plaintiff’s suit for Rs. 49,748-6-2 being the invoice value of the goods 
supplied with interest at 4 per cent. from the date of the suit and dismissed 
the claim for damages. 

The Municipal Corporation appealed to the High Court of Bombay against 
the decree of the Civil Judge, Senior Division. The plaintiff filed cross ob- 
jections to the decree appealed from. The High Court rejected the plaintiff’s 
claim for damages for breach of contract and held that the plaintiff was en- 
titled only to the ‘‘fair price’’ of the goods supplied to the Corporation. In 
the view of the High Court the fair price of the goods was the ‘‘landed cost 
and 40 per cent. thereon’’ beside freight, insurance, packing and forwarding 
charges from Bombay to Poona. To determine the amount due to the plain- 
tiff the Court appointed a Commissioner. The Commissioner reported that 
an amount of Rs. 38,010.59 was due to the plaintiff. The High Court dis- 
allowed Rs. 2,407.83 and Rs. 6,058 being items respectively of commission 
paid to the financier of the plaintiff and the customs duty for determining 
the landed cost. The High Court accordingly decreed in favour of the plaintiff 


*Decided, January 15,1970. Civil Appeal 1 (1929) I. L. R.11 Lah. 875. 
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Rs. 32,121.11 np. with interest, ‘‘at the rate of 6 per cent. from one month 
after the furnishing of the bill by the plaintiff to the Corporation after the 
date of the notice’’, at the rate of 9 per cent. from the date of the notice upto 
the date of the suit, and at the rate of 7% per cent. from the date of the suit 
{ill the date of realization. The plaintiff has appealed to this Court with 
certificate granted by the High Court. 

The Municipal Corporation of Poona was constituted on February 15, 1950 
under the Bombay Provincial Municipal Corporations Act LIX of 1949. The 
provisions of the Act relating to the making of contracts are contained in 
ss. 73, 74 and 75 in Ch. VII of the Act and insofar as they are relevant they 
provide : 


S. 73.— 

“With respect to the ee of contracts nies or for any purpcese of lhis Act, including 
contracts relating to the acquisition and disposal of immovable property or any interest therein 
the following provisions shall have effect, namely :— 

(a) every such contract shall be made on behalf of Lhe corporation by the Commissioner; 

(b) no such contract for any purpose which, in accordance with any provision of this Act, 
the Commissioner may not carry out without the approval or sanction of some other municipal 
authority, shall be made by him until or unless such approval or sanction has first been duly given; 

(c) no contract which will involve an expenditure exceeding five thousand rupees or such 
higher amount as the Corporation may, with the approval of the Provincial Government, from 
time to time prescribe, shall be made by the Commissioner unless the same is previously approv- 
ed by the Standing Committee ; 

(d) ... 

(e) the foregoing provisions of this section shall, as far as may be, apply to vey contract 
which the Commissioner shall have occasion to make in the execution of this Act;. 
S. 74,.— 

(1) The mode of executing contracts under this Act shall be as prescribed by rules. 

(2) No contract which is not made in accordance with the Denne of this Act and the 
rules shall be binding on the Corporation.” 

S. 75.— 

“For the purpose of contracts relating exclusively to the Transport Undertaking the pro- 
visions of section 78 and those of Chapter V of the Schedule shall apply as if for the word ‘Com- 
missioner’ wherever it occurs the words “Transport:Manager’ and for the words ‘Standing Com- 
mittec’ wherever they occur the words “Transport Committee? had been substituted.” 

By the terms of s. 74(I) contracts with the Corporation had to be in the 
manner prescribed by rules. By :Ch. V of the Schedule rules relating- to 
contracts are preser ibed. Byr. 1, it is provided,-insofar as it is relevant:-:- 


“(1) Every contract entered into by the Commiissioner on behalf of the Corporation sha'l 
be entered into in such munver and form as would bind the Commissioner if such contract were. 
on his own bebalf, and may in the like manner and form be varied or discharged : 

Provided that— 

(a) any such contract which would require to be under seal if ib were entered into by the 
Commissioner shall be sealed with the common seal of the Corporation; and 

(b) every contract for the execution of any work or the supply of any materials or a 
which will involve an expenditure exceeding five hundred rupees or such higher amount.. 
shall be in writing and shall be sealed with the common seal of the Corporation in the manner 
prescribed in sub-rule (2) .. ° 

(2) The common seal! of the Corporation ... shall be affixed in the presence of two 
Members of the Standing Commiltce to cvery contract or other instrument required to be under 
seal and such contract or instrument shall be signed by the said two members of the Standing- 
Committee in token that the same was sealed in their presence...” : 
Rule 4 of Ch. V, insofar as it -is relevant, provides: : 


“The provisions of this Chapter aN so far as may be, apply to contracts relating to tho 
Transport Undertaking: 

Provided that the functions to be seiad thereunder by the Standing Committee or 
the members thereof and the Commissioner shall be performed by the Transport one 
or the members thereof and the Transport Manager, as the case may be.” 
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Transitory provisions were made in the Act for the administration of the 
affairs of the Corporation, till elections of the Councillors were held. By 
s. 15 of Appendix IV to the Act, it was provided: 

“Notwithstanding anything contained in this Act, the Commissioner shall exercise the powers 
and perform the duties of the Corporation and the Standing Committee under this Act and under 
any other law for the time being in force until general ward election shall have been held in 
‘accordance with the provisions of this Act and the first meeting of the Corporation shall have 
been held.” 

By s. 23 Appendix IV the State Government was given the power to make 
orders for removing difficulties. It provided: 

“If any difficulty arises in giving effect to the provisions of this Act or, by reason of any- 

thing contained in thia Act, to any other enactment for the time being in force, the State Govern- 
ment may, as occasion requires, by order do anything which appears to it necessary for tle pur- 
pose of removing the difficulty:...”’ 
In exercise of this power the State Government issued an order on May 6, 
1950, authorising the Municipal Commissioner of the City of Poona— 
(1) to exercise all the powers and perform all the duties, which are exercisable 
and to be performed by the Transport Committee under the said Act, until 
the first meeting of the Transport Committee as constituted under the Act 
shall have been held; and (2) to exercise all the powers and perform all the 
duties, which are exercisable or to be performed by the Corporation in respect 
of a Transport Committee under the said Act, until the general ward elections 
shall have been held in accordance with the provisions of the Act and the 
first meeting of the Corporation shall have been held. 

A. contract relating to the purchase of ‘‘goods’’ exceeding rupees five hun- 
dred in value is to be made in the name of the Corporation by the Transport 
Manager. It has to be in writing and has to be sealed in the presence of two 
members of the Transport Committee who sign in token of the seal being 
affixed in their presence. 

A formal contract incorporating the agreed terms between the plaintiff and 
the Corporation was not and could not be executed and sealed as required 
by the Act, for, at the relevant time elections of Councillors to the Corpora- 
tion had not been held, and no Transport Committee was constituted as re- 
quired by s. 25 of the Act and the powers of the Corporation were being 
exercised by the Commissioner pursuant to the transitory provisions. The 
Commissioner was, it is true, competent to exercise all the powers and perform 
all the duties of the Transport Committee. But under the rules in Ch. V 
the seal of the Corporation must be affixed in the presence of two members 
of the Transport Committee who signed in token of the seal having been 
affixed to the contract. The Act clearly provided by s. 74(2) that the con- 
tract which was not made in accordance with the provisions of the Act and 
the rules shall not be binding on the Corporation. The contract was not 
made in accordance with the provisions of the Act, for, it was not sealed, 
and was by virtue of s. 74(2) of the Act not binding upon the Corporation. 

Mr. Bhatt urged that the formalities relating to execution of the contract 
with the Corporation could not be complied, with until a Transport Com- 
mittee was constituted after election of Cotmeillors of the Corporation and 
on that account the provisions relating to the form and manner of execution 
of the contract had no application to the contract in dispute. Any other 
view, counsel contended, rendered the Corporation incompetent to make con- 
tracts essential for the administration of the Corporation. Counsel also con- 
tended that the Corporation had not even a seal which could be affixed, be- 
cause the form of the seal had not been approved by the Councillors. Counsel 
again said that even if the functions of the Transport Committee could be 
exercised by the Commissioner, a seal affixed in the presence of the Commis- 
sioner and attested by him would not amount to compliance with the rules. 
In view of these provisions it was contended that the provisions of the Act 
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relating to the form and manner of execution of contracts could only apply 
after the elections are held and the Corporation could comply with the 
provisions. 

By s. 5 of the Act the Corporation is a body corporate having a perpetual 
succession and a common seal. Our attention has not been invited to any 
provision which even by implication suggests that the Corporation may have 
a seal only after elections are held and the.form of the seal is approved by 
the members of the Corporation. But the argument whether the Corporation 
had at the date of the contract a seal is not relevant. We are unable to 
hold that the provisions of ss. 73 and 74 and the relevant rules in Ch. V 
did not apply before the elections were held and the statutory Committees 
were constituted. There is nothing in the transitory provisions which ex- 
cludes the operation of s. 74(2) of the Act. Granting that it is not possible 
to comply with the rules, until the elections are held, there is no warrant 
for holding that the provisions of s. 74(2) will not apply and the Commis- 
sioner or the Transport Manager may cuter into contracts without seal which 
are enforceable at law, notwithstanding the absolute terms of the Act. In 
our judgment there was no enforceable contract between the plaintiff and the 
Corporation. The claim for damages on the footing that the Corporation 
committed a breach of contract was, therefore, rightly rejected by the trial 
Court and the High Court. 

The plaintiff is not entitled to maintain a suit for price of the goods relying 
upon any contractual obligation of the Corporation. But the plaintiff may 
still maintain his claim for compensation under s. 70 of the Contract Act 
which provides: 

“Where a person lawfully does anything for another person, or delivers anything to him, 
not intending to do so gratuitously, and such other person enjoys the benefit thereof, the latter 
is bound to make compensation to the former in respect of or to restore, the thing so done or 
delivered.” 

That is not disputed by the Corporation. The trial Court awarded to the 
plaintiff the invoice value of the goods delivered by him. The learned Judge 
was of the view that the plaintiff as the sole selling agent of ‘‘motor spare 
parts’? for the manufacturers in the Bombay State, was entitled to the listed 
price with 12% per cent. thereon because of the increase notified by the manu- 
facturer. In the view of the learned Judge the price for which the plaintiff 
made out an invoice was ‘‘reasonable and proper’’. The High Court held 
that the plaintiff may recover compensation equal to the ‘‘fair price’’ of the 
oods. 

i In our view the High Court was in error in holding that the plaintiff is 
entitled not to the invoice value of the goods, but only to ‘‘the fair price” 
of the goods. Under s. 70 of the Contract Act, a person lawfully delivering 
goods to another, and not intending to do so gratuitously, is entitled to de- 
mand that the goods delivered shall be returned, or that compensation for the 
goods shall be made. Compensation would normally be the market price of 
the goods. By refusing to return the goods, the person to whom the goods 
have been delivered cannot improve his position and seek to pay less than 
the market value of the goods. The High Court of Lahore in Secretary of 
State v. G. T. Sarin and Company! held that a person without an enforceable 
contract in his favour supplying goods to a Government Department is en- 
titled to a money equivalent of the goods delivered assessed at the market 
rate prevailing on the date on which the supplies were made. 

The plaintiff had made out an invoice in respect of the goods delivered. The 
Transport Manager accepted the goods on behalf of the Corporation and ap- 
propriated them. He had satisfied himself that the rates quoted were‘‘ proper 
rates’. The plaintiff was paid in respect of other goods supplied at the 
rates quoted in the price-list together with incidental charges. The plaintiff 
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was the sole selling agent in the Bombay State and the additional 124 per 
cent. which the plaintiff claimed on the listed price was by reason of the 
increase in the price made by the manufacturers. There is no reason to hold 
that the invoice price was more than the market value of the goods, If it was 
the contention of the Corporation that the market rate was less than the in- 
voice price it was open to the Corporation to lead evidence about the ruling 
rates at which the spare parts were sold in India by other agents of the 
manufacturers. But no such attempt was made. The plaintiff, in our judg- 
ment, was entitled to the market value of the goods at the date of supply, 
and, in our judgment, the invoice value was the prevailing market value of 
the goods. 


The plaintiff is also entitled to interest at the rate of 6 per cent. per annum 
from ‘‘the date one month after the date of supply’’ till the date of institu- 
tion of the suit, and 6 per cent. on judging from the date of the suit till 
payment. 

We accordingly set aside the decree passed by the High Court and restore 
the decree passed by the trial Court with the modification in the rate of in- 
terest set out earlier. In view of the partial success of the parties, there will 
be no order as to costs in this Court and in the High Court. In the trial 
Court the plaintiff will be entitled to proportionate costs for the amount 
decreed and the Corporation will bear its own costs. 


Order accordingly. 


Present : Mr. Justice J. C. Shah, Mr. Justice K. S. Hegde and Mr. Justice A. N. Grover. 


KHUSHAL KHENGAR SHAH 
v. 
MRS. KHORSHEDBANU DADIBA BOATWALLA.* 


Indian Partnership Act (IX of 1932), Secs. 14, 55(1), 39, 42, 46-—Goodwill of a business, what is 


-—Heirs of deceased pariner whether entitled to share in goodwill of business continued by sur- 
viving pariners. 


The goodwill of a business is an intangible asset being the whole advantage of the reputa- 
tion and connections formed with the customers together with the circumstances which 
make the connection durable. It is that component of the total value of the undertaking 
which is attributable to the ability of the concern to earn profits over a course of years 
because of its reputation, location and other features, Whether the goodwill has any sub- 
stantial value may be determined on the facts of each case. An agreement between the 
partners that the name, the place of business and the reputation of the firm are to be uti- 
lised by the surviving partners will not necessarily warrant an inference that it was intend- 
ed that the heirs of the deceased partner will not be entitled to a share in the goodwill. 

In interpreting a deed of partnership, the Court will insist upon some indication that 
the right to a share in the assets is, by virtue of the agreement that the surviving partners 
are entitled to carry on the business on the death of the partner, to be extinguished. In 
the absence of a provision expressly made or clearly implied, the normal rule that the share 
of a partner in the assets devolves upon his legal representatives will apply to the goodwill 
as well as to other assets, 

Hunter v. Dowking!, Smith v. Nelson? and Bachubai and L. A. Watkins v. Shamji Jadowjt?, 
referred to. 


Tre facts appear in the judgment. 


F. 8. Nariman, K. D.-Mehta and I. N. Shroff, for the appellants. 


M. C. Chagla, with Mrs. A. K. Verma, and J. B. Dadachanji and Co., for 
the respondents. 


*Decided, February 12, 1970. Civil Appeal 2 (1905) 92 Law Times Reports 818. 
No. 1201 of 1966. 3 (1885) I. L. R. 9 Bom. 586. 
1 [1895]2 Ch. 228. 
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SHAH J. Dadiba Hormusji Boatwalla was one of the eight partners of Messrs. 
Meghji Thobhan and Company—a firm of Muccadams and cotton brokers. 
Boatwalla died on February 20, 1957. By virtue of cl. 8 of the deed of part- 
nership the business of the firm was continned by the surviving partners. 
Khorshed and Nariman—widow and son respectively of Boatwalla—obtained 
letters of administration to the estate of Boatwalla and commenced an action 
in the High Court of Bombay for an account of the partnership between Boat- 
walla and the surviving partners and for an order paying to the plaintiffs 
the amount determined to be due to Boatwalla at the time of his death. The 
suit was resisted by the surviving partners—who will hereinafter be called 
‘the defendants’. Tarkunde J. passed a preliminary decree declaring that 
qua Boatwalla the partnership stood dissolved on February 20, 1957, but not 
in respect of the surviving partners, and directed that an account be taken 
of the partnership upto February 20, 1957. Against that decree the defen- 
dants appealed under cl. 15 of the Letters Patent. In appeal the ligh Court 
modified the decree. The learned Judges held that the plaintiffs were not 
entitled to an account, in the profits and losses of the firm after the death of 
Boatwalla, nor to exercise an option under s. 37 of the Partnership Act, but 
that the plaintiffs were entitled only to interest at six per cent. per annum 
on the amount found due as Boatwalla’s share in the assets of the partnership 
including the goodwill. They further declared that the interest of Boatwalla 
in the firm ceased on February 20, 1957, and deleted the direction with regard 
to the dissolution of the firm as between Boatwalla and the defendants. With 
special leave, this appeal has been filed by the defendants. 

The defendants contend that the plaintiffs as legal representatives of Boat- 
walla were not entitled to a share in the ‘value of the goodwill of the firm 
because the goodwill of a firm may be taken into account only when there is 
a dissolution of the firm and in any event because Boatwalla had agreed 
that his interest in the goodwill shall cease on his death and the business 
shall be continued by the surviving partners. The defendants do not chal- 
lenge the deerée of the High Court awarding to the plaintiffs Boatwalla’s 
share in the assets of the firm other than goodwill: they contend that in the 
goodwill of the firm the plaintiffs had no share. 


By s. 14 of the Partnership Act, 1932, it is enacted that: 


“Subject to contract between the partners, the property of the firm includes all property 
and Tights and interest in property originally brought into the stock of the firm or acquired, 
by purchase or otherwise , by or for the firm or for the purposes and in the course of the business 
of the firm, and includes also the goodwill of the business.” 

Goodwill of the firm is expressly declared to be the, property of the firm. 

Counsel for the defendants relied upon s. 55 of the Partnership Act which 
makes a provision with regard to sale of. eee after dissolution. It is pro- 
vided by sub-s. (Z) of s. 55 that: 


“In settling the accounts of a firm after dissolution, the goodwill shall, subject to contract 
between .the partners, be included in the assets, and it may be oo either separately or along 
with. other ‘property of the firm.” 

But- it is not enacted thereby that goodwill may ie taken into ‘account only 
when there is a general dissolution of the firm, and not when the represen- 
tatives of a partner claim his share in the firm, which by express stipulation 
is to continue notwithstanding the death of a partner. Nor do ss. 39, 42 and 
46 which were relied upon by counsel for the defendants support that con- 
tention. Under s. 39 the dissolution of partnership between all the partners 
of a firm is called the- ‘‘dissolution of the firm’’; and by s. 42 a firm is said to 
be dissolved subject to the contract between the partmers on the happening 
of certain contingencies. Section 46 provides that on the dissolution of a 
firm every partner or his representative is entitled, as against all the other 
partners or their representatives, to have the property of the firm applied in 
payment of the debts and liabilities of the firm, and to have the surplus dis- 
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tributed among the partners or their representatives according to their rights. 
These provisions deal with the concept and consequences of dissolution of the 
firm: they do not either abrogate the terms of the contract between the part- 
ners relating to the consequences to ensue in the event of the death of a 
partner when the firm is not to stand dissolved by such death, nor to the 
right which the partner has in the assets and property of the firm. The 
Partnership Act does not operate to extinguish the right in the assets of the 
firm of a partner who dies, when the partnership agreement provides that 
on death the partnership is to continue. In the absence of a term in the deed 
of partnership to that ‘effect, it cannot be inferred that a term that the part- 
nership shall continue notwithstanding the death of a partner, will operate to 
extinguish his proprietory right im the assets of the firm. 
Clause 8 of the deed of partnership reads as follows: 


“This partnership shall not be dissolved or determined by the death of any of the parties 
hereto but the same shall be continued as between the surviving partners on the same terms 
and conditions but with such shares as shall then be determined.” 


Mr. Nariman says that goodwill is nothing but the right to the name, the 
place of business and the reputation of the firm, and when all these com- 
ponents of the right by express agreement between the partners devolve upon 
the surviving partners, it follows that the share of the deceased partner in 
the goodwill of the firm devolves upon the surviving partners and not upon 
his legal representatives. The goodwill of a business is however an intangible 
asset being the whole advantage of the reputation and connections formed 
with the customers together with the circumstances which make the connec- 
tion durable. It is that component of the total value of the undertaking 
which is attributable to the ability of the concern to earn profits over a course 
of years because of its reputation, location and other features. An agreement 
between the partners that the name, the place of business and the reputation 
of the firm are to be utilised by the surviving partners will not necessarily 
warrant an inference that it was intended that the heirs of the deceased part- 
ners will not be entitled to a share in the goodwill. 

Our attention was invited to Hunter v. Dowling;! Smith v. Nelson;? and 
Bachubai and L. A. Watkins v. Shami Jadowji? The first two cases pro- 
ceed upon the interpretation of certain clauses in partnership agreements. It 
was inferred in those cases from the terms of the agreement that the right in 
the goodwill of a partner in a firm dying or retiring shall not survive to his 
legal representatives. Bachubai and L. A. Watkins’s case arose out of a case 
in which in the partnership agreement it was provided that the firm shall be 
the agents of a company carrying on business as a manufacturer of cotton 
textiles so long as the firm carries on business in Bombay, or until the firm 
should resign. The firm were appointed the agents of the Company and con- 
tinued to act as agents. One of the partners died, and a representative of the 
partner filed a suit, claiming a certain share in the assets of the firm includ- 
ing the goodwill. It was observed by Sargent, C.J., in rejecting the claim of 
the plaintiff to a share in the goodwill of the business as an asset of the firm, 
that— . 


«Assuming (which may well be'doubted) that the term ‘good-will’ is applicable to a busi- 
ness of this nature, it is plain that it is attached to the name of the firm which, by the partner- 
ship agreement itself, is to be used by the surviving partners or partner for their own benefit. 
Such an arrangement between the partners must take away all value from the good-will; even if 
it be not,—as Mr. Justice Lindley in his Treatise on Partnership, p. 887, (8rd ed.), considers it to 
be—inconsistent with its being an asset at all.” (p. 555) 


The learned: Chief Justice expressed a doubt—presumably relying upon old 
English decisions—that the goodwill of a firm may not be an asset at all. These 


1 [1893] 2 Ch. 228. 8 (1885) I. L. R. 9 Bom. 586. 
2 (1905) 92 Law Times Reports 318. 
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observations do not set out any rule of interpretation of a deed of partnership. 
But the question 1s now settled by statutory enactment. Under the Partnership 
Act, 1982, it is expressly declared that the goodwill of a business is an asset. 
Whether the goodwill has any substantial value may be determined on the 
facts of each case. 

We are unable to agree with Mr. Nariman that in interpreting a deed of 
partnership, business whereof it is stipulated shall be continued by the surviv- 
ing partners after the death of a partner, the Court will not award to the 
legal representatives of the deceased partner a share in the goodwill in the 
absence of an express stipulation to the contrary. The goodwill of a firm 
is an asset. In interpreting the deed of partnership, the Court will insist 
upon some indication that the right to a share in the assets is, by virtue of the 
agreement that the surviving partners are entitled to carry on the business 
on the death of the partner, to be extinguished. In the absence of a provision 
expressly made or clearly implied, the normal rule that the share of a partner 
in the assets devolves upon his legal representatives will apply to the goodwill 
as well as to other assets. . 

The appeal therefore fails and is dismissed with costs. 

Appeal dismissed. 


Present: Mr. Justice J. C. Shah, Mr. Justice J. M. Shelat, Mr. Justice C. A. Vaidialingam, 
Mr. Justice K. S. Hegde and Mr. Justice A. N. Ray. 


NARAYANIBAI v. THE STATE OF MAHARASHTRA.* 


Maharashtra Agricultural Lands (Ceiling on Holdings) Act (27 of 1961)—Action taken under Act 
after decision in Golaknath’s case whether void—Effect of judgment in Golaknath’s case— 
Doctrine of prospective overruling, limits to its applicability. 

The validity of the action taken under the provisions of the Maharashtra Agricultur a 
Lands (Ceiling on Holdings) Act, 1961, cannot be challenged on the ground that the action 
had been taken after February 27, 1067Le. after the decision of the Supreme Court in 
Golaknath v. Punjab.* 

The majority of the Supreme Court in Golaknati’s case expressely held that by 
virtue of art. 81B of the Constitution of India, the Acts incorporated in the Ninth Sche- 
dule to the Constitution were not exposed to challenge on the ground that they infringed 
the fundamental rights of the people. Even the Judges for whom Subba Rao C. J. spoke 
in that case did not accept the “doctrine of prospective over-ruling”’ in all its implications 
as understood by the American Courts. They merely denied to the Parliament power 
after February 27, 1067, to amend the Constitution so as to take away any of the funda- 
mental rights of the people, but amendments made prior to that date and action taken 
pursuant to the amendments, both before and after February 27, 1967, were not to be 
deemed invalid, on the ground that they infringed the guarantee of fundamental rights. 
This is the true effect of the judgment in Golaknath’s case. 

Maharashtra v. Pattichand,® referred to. 

Subba Rao C. J. used the expression ‘“‘doctrine of prospective overruling” as a convenient 
mode of describing the power which the Court exercised. He has not expressly or by 
implication sought to incorporate in the stream of our jurisprudence, “the doctrine of 
prospective over-ruling” in all its manifold implications as understood by the American 
Courts. 


M. C. Setalvad, with S. L. Khanna and R. Gopalakrishnan, for the petitioner. 
B. Sen, with 'M. 8. K. Sastri and S. P. Nayar, for the respondents. 
K. Jayaram, for the Intervener. 


Snan J. Narayanibai is the holder of 142 acres and 8 gunthas of ‘‘dry 
erop’’ land in Village Teosa, District Amravati in the State of Maharashtra. 


* Decided, October 29, 1969. Writ Petition 1 Loss 258. C. R. 762. 
No. 256 of 1968. 2 [1968]38 S.C. R. 712. 
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By notice dated March 12, 1968, under s. 17(/) of the Maharashtra Agricul- 
tural Lands (Ceiling on Holdings) Act 27 of 1961, the Sub-Divisional Officer, 
Chanduri, called upon Narayanibai to show cause why land held by her in 
excess of the ‘‘ceiling area’’ shall not be deemed surplus land and shall not 
vest in the State. Narayanibai filed a petition in this Court claiming a decla- 
ration that Maharashtra Act 27 of 1961 is ultra vires the State Legislature in 
that it violated the fundamental rights guaranteed under arts. 14, 19(1)(f) 
and (g) and 81 in Part III of the Constitution, and for an order restraining 
the State of Maharashtra and the Sub-Divisional Officer, Chanduri, from dis- 
possessing the petitioner from the land in question or any part thereof. 

Maharashtra Act 27 of 1961 is by the Constitution (Seventeenth Amendment) 
Act, 1964, ineorporated in the Ninth Schedule to the Constitution. Article 
81B of the Constitution enacts that the Acts and Regulations in the Ninth 
Schedule and the provisions thereof shall not be deemed to be void or ever 
to have become void on the ground that the Act, Regulation or any provision 
thereof is inconsistent with or takes away or abridges any of the rights con- 
ferred by Part III of the Constitution. Articles 14, 19(7) (f) and (g) and 31 
fall in Part III of the Constitution and guarantee certain fundamental rights, 
but by virtue of incorporation of the Act in the Ninth Schedule protection in 
respect of infringement of any of the fundamental rights by Maharashtra Act 
27 of 1961 or any provision thereof is not claimable. 

Mr. Setalvad for the petitioner contends that in view of the judgment of this 
Court in Golaknath v. Punjab! action sought to be taken in pursuance of an 
Act in the Ninth Schedule to the Constitution infringing any fundamental 
rights is liable to be declared void, if that action is taken subsequent to 
the date on which the judgment of this Court in that case was delivered. Counsel 
submitted that in Golaknath’s case it was held that all Acts in the Ninth 
Schedule and action taken pursuant thereto were to be regarded as valid only 
till February 27, 1967, by the declaration made by this Court, and that actions 
taken after February 27, 1967, pursuant to any of the Acts in the Ninth 
Schedule, must, to the extent they infringe any of the fundamental rights be 
deemed void. Counsel said that the effect of the ‘‘doctrine of prospective 
overruling’’ ag understood by the American Courts and adopted by this Court 
in Golaknath v. Punjab is to regard as valid acts done prior to the date on 
which the Court delivered the judgment in Golaknath’s case but acts done 
which are inconsistent with the law declared by this Court are invalid. 

In our judgment, that is not the effect of Golaknath’s case. In that 
case Wanchoo, Bhargava and Mitter, JJ., held that the word ‘law’ in art. 
13(7) does not include any law in the nature of a constitutional provision, and 
art. 13(2), when it speaks of the State making any law, refers to the law made 
under the provisions contained in Ch. I of Part XI of the Constitution, it has 
no reference to the constituent power of amendment under art. 368. Bachawat 
and Ramaswami, JJ., substantially agreed with that view. They therefore 
regarded all the Acts in the Ninth Schedule as beyond challenge on the plea 
that the Acts or provisions infringed any of the fundamental rights under 
Part III of the Constitution. 

Subba Rao, C.J., who spoke for himself and four of his colleagues observed 
that art. 13(3) gives an inclusive definition of ‘‘law’’ which does not prima 
facie, exclude ‘‘constitutional law”, and proceeded to enunciate certain propo- 
sitions, of which the following are, for the purposes of the present case, rele- 
vant (p. 815): 

“(9) Amendment is ‘law’ within the meaning of Art. 18 of the Constitution and, therefore, 
if it takes away or abridges the rights conferred by Part ITI thereof, it is void. 

(8) The Constitution (First Amendment) Act, 1951, Constitution (Fourth Amendment) 
Act, 1955, and the Constitution (Seventeenth Amendment) Act, 1964, abridge the scope of the 
fundamental rights. ‘But, on the basis of earlier decisions of this Court, they were valid. 


ye Hi 1 [1967]25. C. R. 762. 
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(4) On the application of ihe doctrine of ‘prospective over-ruling’, ... our decision will 
have only prospective operation and, therefore, the said amendments will continuo to be valid. 

(5) ...that the Parliament will have no power from the date of this decision to amend any 
of the provisions of Part IIT of the Constitution so as to take away or abridge the fundamental 
rights enshrined therein.” 


Applying those propositions he held that since the Constitution (Seventeenth 
Amendment) Act could not be declared void, validity of the Punjab Security 
of Land Tenures Act X of 1953 and the Mysore Land Reforms Act X of 1962, 
as amended by Act XIV of 1965, challenged in that case could not be questioned 
on the ground ihat those Acts offended arts. 13, 14 or 31 of the Constitution. 

Hidayatullah, J., also held that the expression ‘‘law’’ in art. 18(2) did 
include within itself constitutional law. But he held that thongh the Seven- 
teenth Amendment which extended the definition of ‘estate’ to include ryotwars 
and agricultural lands was an inroad upon the fundamental rights, the Acts 
were protected from challenge under art. 31A(J)(a) of the Constitution. 

It is clear from this analysis that the Court (except Hidayatullah, J.) opined, 
though for different reasons, that the Acts incorporated in Seventeenth Amend- 
ment to the Constitution were not liable to be challenged as infringing the 
fundamental rights. Hidayatullah, J., was of the view that the challenge to 
the two Acts which were impugned in that case was unsuccessful, because of the 
provisions of arts.. 31(7),.(2), (24), 31A(Z) of the Constitution. 

Mr. Setalvad contended that this interpretation of the judgment-of the 
Court in Golaknath’s case is inconsistent with the basie concept of the 
‘doctrine of prospective over-ruling’’ as enunciated in the Courts of its origin, 
and it must on that account be held that the Court intended to give effect to 
the traditional concept of the doctrine in all its implications. But Subba Rao, 
C.J., used the expression ‘‘doctrine of prospective overruling’’ as a conve- 
nient mode of describing the power which the Court exercised in Golaknath’s 
ease. He has not expressly or by implication sought to incorporate in the 
stream of our jurisprudence, ‘‘the doctrine of prospective over-ruling’’ in all 
its manifold implications as understood by the American Courts. - Again, the 
ten Judges who agreed in upholding the Seventeenth Amendment were equally 
divided; five relied upon the ‘‘doctrine of prospective over-ruling’’: five upon 
the power of the Parliament to exclude from the pale of challenge the Acts 
and Regulations in the Ninth Schedule, notwithstanding that they R inge any 
of the fundamental rights in Part IIL of the Constitution. 

Mr. Setalvad contended that to uphold the validity of the Acts in the Ninth 
Schedule, and action taken thereon after February 27, 1967, involves a basie 
inconsistency. Counsel submitted that an Act cannot be both valid and in- 
valid at the same time. Ie submitted that with a view to avoid chaos in the 
body politic the wheel of time was not reversed till the date of the Constitu- 
tion First Amendment, but the majority of the Court still denied to the Parlia- 
ment power to incorporate in the Ninth Schedule Acts and Regulation removed 
from the pale of judicial scrutiny on the plea that the fundamental rights 
of the people were infringed thereby. If that be the true effect of the judg- 
ment said Mr. Setalvad, it must logically follow from the judgment in 
Golaknath’s case that the Seventeenth Amendment has no validity after Feb- 
ruary 27, 1967. We are unable to agree with that interpretation for more 
reasons than one. The first and the most obvious is that the majority of the 
Court expressly held that by virtue of art. 31B the Acts incorporated in the 
Ninth Schedule were not exposed to challenge on the ground that they infringed 
the fundamental rights of the people. The second is that even the Judges for 
whom Subba Rao, C.J., spoke did not accept the ‘‘doctrine of prospective over- 
ruling’’ in all its implications as understood by the American Courts. They 
merely denied to the Parliament power after February 27, 1967, to amend the 
Constitution so as to take away any of the fundamental rights of the people, 
but amendments made prior to that date and action taken pursuant to the 
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amendments, both before and after February 27, 1967, were not to be deemed 
invalid, on the ground that they infringed the guarantee of fundamental rights. 
That being the true effect of the judgment in Golaknath’s case, the petitioner 
cannot be permitted to challenge the validity of the action taken under the 
provisions of the Maharashtra Act 27 of 1961 on the ground that the action 
had been taken after February 27, 1967. 

In a later judgment of this Court in Maharashtra v. Patdchand*, the validity 
of the Maharashtra Act 27 of 1961 as amended by Act 13 of 1962 was challeng- 
ed and this Court upheld the validity of the Maharashtra Act 27 of 1961 as 
originally enacted and also the amendment made by Act 13 of 1962. 

The petition fails and is dismissed. There will be no order as to costs. 


Petition dismissed. 


Present : Mr. Justice J. M. Shelat and Mr. Justice G. K. Mitter. 
ASBESTOS CEMENT LTD. v. P. D. SAWARKAR.* 
Constitution of India. Art. 133 (1)—Industrial award disposing of one item of demands but leao- 
ing others to be adjudicated by subsequent award—Writ petition challenging award dismissed 
by High Court—-Whether order dismissing writ petition a final order within art. 132 (1). 
An order dismissing a writ petition challenging the validity of an industrial award, which 
disposes of one of the items of a charter of demands by workmen but leaves the rest of the 
demands to be adjudicated by a subsequent award, is a final order in a civil proceeding 
of a High Court within the meaning of art. 188 (7) of the Constitution of India. 
Ramesh v. G. M. Patni! and Mohan Lal vw. Gujarat®, referred to. 


TH facts appear in the judgment. 


V. M. Tarkunde, with P. N. Tiwari and O. C. Mathur, of J. B. Dadachanji 
and Co., for the appellant. 
B. Sen, with S. K. Dholaktwa, for respondent No. 4. 


SHELAT J. This appeal, by special leave, raises the question as to whether 
an order dismissing a writ petition challenging the validity of an industrial 
award, which disposes of one of the items of a charter of demands by workmen 
but leaves the rest of the demands to be adjudicated by a subsequent award, is 
a final order in a civil proceeding of a High Court within the meaning of art. 
188(1) of the Constitution. 

The following are the relevant facts: 

The appellant-company conducts factories at Mulund in Greater Bombay, 
Kymore, Calcutta and Podanur. The present dispute relates to the factory 
at Mulund where the company employs more than 1700 workmen and has its 
Head Office also. 

On September 21, 1962 respondent No. 4 union on behalf of the workmen of 
the Mulund factory submitted a charter of demands consisting of 20 items 
including the demand for increased dearness allowance. By an agreement 
dated November 26, 1964 between the appellant-company and respondent No. 4 
union made under s. 10-A of the Industrial Disputes Act, 1947, the said de- 
mands were referred for adjudication to a board of arbitrators consisting of 
respondents Nos. 1 to 3. A notification dated December 5, 1964 referring 
the said disputes to respondents Nos. 1 to 8 was issued by the Maharashtra 
Government and published in the Government Gazette. Demand No. 1-A in 
the said charter of demands related to dearness allowance to be paid to both 
monthly and daily rated workmen at the rates therein set out. The arbitrators 
decided to hear and dispose of, first the dispute as to dearness allowance and 

2 [1968]3 8. C. R. 712. _ 1 [1966] 8 S.C.R. 198, s.c. 68 Bom. L.R. 


*Decided, February 23, 1970. Civil 
Appeal No. 2448 of 1969. 2 [1968] 28. C. R. 685. 
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then to deal with the rest of the disputes relating to other demands. Accord- 
ingly, the parties were heard and ultimately the arbitrators gave their award 
which they called Part I Award dated March 27, 1965. The said award was 
a Majority decision in the sense that one of the arbitrators dissented from the 
opinion of the other two. So far as the present appeal is concerned, it is not 
necessary to set out the contents of the award. The said Part I award was 
thereafter published in the Government Gazette dated April 15, 1965 and be- 
came enforceable under s. 17-A of the Act on the expiry of 30 days from the 
date of its publication. If the appellant-company were to be right, the said 
award imposed a burden of about Rs. 40 lacs by way of arrears, the award having 
been made retrospective in operation, and Rs. 5.58 lacs as and by way of re- 
curring liability every year. 

Aggrieved by the said award the appellant-company filed a writ petition 
under art. 226 of the Constitution being Special Civil Application No. 824 
of 1965 in the High Court of Bombay for quashing the said award on diverse 
grounds. The writ petition came up for hearing before a Division Bench and 
Was dismissed on merits by an order dated April 10, 1968. The appellant- 
eompany thereupon filed an application being Supreme Court Civil Applica- 
tion No. 2687 of 1968 for leave to appeal to this Court. That application was 
rejected by an order dated November 25, 1968 which stated: 


“No application lies under article 226 of the Constitution as there is further arbitration.” 


It appears that the words ‘‘ Art. 226° were mentioned in the said order through 
inadvertence. What was meant was that as the arbitration proceedings were 
still pending and the board of arbitrators had yet to adjudicate on the rest 
of the reference, the disputes between the parties could not be said to have 
been finally disposed of, and that therefore, the said Part I award was an 
interlocutory order. Consequently, neither that award nor the order dismis- 
sing the writ petition against that award was a final order within the meaning 
of art. 133(7). This appeal challenges the correctness of this order. 

The only question arising in this appeal is whether the High Court’s order 
dated November 25, 1968 dismissing the writ petition is a final order within the 
meaning of art. 183(]). There is no dispute that the question of dearness 
allowance along with several other questions was, by agreement between the 
parties, referred to the arbitration of respondents Nos. 1 to 3 as provided by 
s. 10-A of the Act and that a copy thereof was published in the Government 
Gazette as required by sub-s. (3) of that section. There is similarly no dispute 
that the arbitrators, instead of determining all the disputes at one time, first 
took up the question of dearness allowance, deciding to take up the rest of the 
disputes at a subsequent stage and gave their award calling it Part I Award. 
Under sub-s. (4) of s. 10-A, the arbitrators submitted the said Part I Award duly 
signed by all of them to the Government. As required by s. 17(/), the said 
Part I Award wag published in the manner prescribed therefor by the State 
Government and thereupon under s. 17(2) it became final and could not be 
called in question by any Court in any manner whatsoever. Under s. 17A(J), 
the award became enforceable on the expiry of 80 days from the date of its 
publication under s. 17—-in the present case, as from May 15, 1965. There- 
fore, so far as the question of dearness allowance, among other disputes, was 
concerned, Part I Award became final and binding on the parties and nothing 
further remained to be done or determined in respect of the controversy between 
the parties on the question of dearness allowance. The award, therefore, was 
not an interlocutory order in the sense of any disute in respect of its subject- 
matter remaining to be finally adjudicated by the arbitrators or the rights 
of the parties in relation thereto remaining pending any further determination. 
In this sense there can be no doubt that so far as the dispute as to dearness 
allowance was concerned, the arbitrators by the said Part I Award finally ad- 
judicated it and gave their decision leaving nothing to be adjudicated or de- 
cided upon at any subsequent stage of the arbitration. 
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Quite apart from this consideration, the petition filed by the appellant- 
company for a writ of certiorari and for quashing the said Part I Award under 
art. 226 was a proceeding independant of the dispute between the parties. Such 
a writ proceeding was not an interlocutory proceeding nor was the order dis- 
missing it an interlocutory order leaving any question raised in the writ peti- 
tion to be determined at any later stage. Once the High Court dismissed the 
writ petition, the controversy between the parties raised therein was finally 
determined and therefore came to an end. In Ramesh v. G. M. Patni! a similar 
question arose for consideration and this Court held that a writ petition under 
art. 226 is a civil proceeding of a High Court, that such a proceeding is quite 
independent of the original controversy between the parties and that a deci- 
sion in exercise of jurisdiction under that Article, whether interfering with 
the proceedings impugned or declining to do so, is a final decision in so far 
as the High Court is concerned, if the effect is to terminate the controversy 
before it and the order must in that case be regarded as final for the purpose 
of an appeal to the Supreme Court (see also Mohanlal v. Gujarat’). 


It is clear that the effect of the dismissal of the writ petition by the High 
Court was that the said Part I Award, subject to any appeal to this Court, 
was not liable to be questioned on the grounds alleged in that writ petition 
und the appellant-company would be bound to pay to its workmen dearness 
allowance at the rates provided in that award. The controversy between the 
parties on questions raised in the writ petition was finally determined and 
brought to an end as a result of the order of dismissal. In view of the deci- 
sion in Ramesh v. G. M. Patni the High Court must be said to be in error in 
holding that its order dismissing the writ petition was not a final order within 
the ee of art. 183(7) and that no appeal, therefore, lay therefrom to 
this Court. 


The appeal succeeds. The -High Court’s order dated November 25, 1968 
is set aside and the case is sent back to the High Court for disposal in accord- 
ance with law. In the circumstances of the case there will be no order as 
to costs. The Special Leave Petition No. 148 of 1969 filed against the High 
Court’s judgment and order dated April 10, 1968 dismissing the said writ 
petition is allowed to be withdrawn. Stay granted by this Court will continue 
for ten days from today. 


Appeal allowed. 


APPELLATE CIVIL. 


Before Mr. Justice Wagle. 
PURUSHOTTAM SHANKAR DESAI v. DAYARAM JAYARAM DHANDE.” 


Bombay Prevention of Fragmentation and Consolidation of Holdings Act (Bom. LXU of 1947), 
Sec, 29.4A—Bombay Tenancy and Agricultural Lands Aci (Bom. LXVII of 1948), Secs. 31, 29, 39 
—~-Possession of land obiained by landlord from tenant under s8. 31, 29 of Tenancy Aci—Lanad 
exchanged for another under consolidation scheme—Landlord selling land got on exchange—-Ten- 
ant applying for possession of land under s$. 39 of Tenancy Act—Applicability of 8. 29.4 (2) 
of Fragmentation Act, 

The provisions of s. 29A (2) of the Bombay Prevention of Fragmentation and Consolida- 
tion of Holdings Act, 1947, apply to the exchanged land under a lease under which a ten- 
ant had held the property and whose possession was disturbed by an order of the autho- 
rity acting under the provisions of s. $1 read withs. 29 of the Bombay Tenancy and Agri- 
cultural Lands Act, 1948, and who is given a further right under s. 80 of the latter Act. 


1 [1966]3 S. C. R. 198, s. o. 68 Bom. L.R. * Decided, July 1, 1970. Special Civil 
776. Application No. 144 of 1969. 
2 [1968]2 5S. C. R. 685. 
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Tue facts are stated in the judgment. 


Raghavendra A. Jahagirdar, for the petitioners. 
yV. V. Davekar, for opponent No. 1. 
P.M. Pradhan, for opponents Nos, 2 to 4. 


Waars J. This is a petition by the landlords against an order passed by 
the Maharashtra Revenue Tribunal directing that possession of the disputed 
land be restored to the tenant Dayaram and the heirs of the co-tenant Jaya- 
ram, The facts of this case, which are not much in dispute, are the following: 

Survey No. 195 admeasuring 2 acres and 5 gunthas belongs to’ petitioners 
Nos. 1 and 2. In or about March 1960 possession of this land, inter alia, was 
obtained by the two petitioners by an order under s. 31 read with s. 29 of 
the Bombay Tenancy Act for personal cultivation. A consolidation scheme 
was thereafter framed by which survey No. 195, which belonged to petitioners 
Nos. 1 and 2, was exchanged for survey No. 56/1, which admeasured 2 acres 
tie gunthas. On a subsequent occasion survey No. 56/1 was given Gat 

0. 463. 

After the consolidation was made, petitioners Nos. 1 and 2 continued in 
possession till 1965, when they sold Gat No. 463 to petitioner No. 3. This was 
done after the sanction of the Collector was obtained as required by the Bom- 
bay Prevention of Fragmentation and Consolidation of Holdings Act, 1947. 
In January, 1966 by Tenancy Application No. 1 of 1966 respondent No. 1 
applied for restoration of possession of -Gat No. 463 under the provisions of 
s. 39 read with s. 37 of the Bombay Tenancy Act. The submission made by 
respondent No. 1 was that under the provisions of s. 39 of the Bombay 
Tenancy Act, the landlord, who had obtained possession under the provisions 
of s. 81 read with s. 29 of the Tenancy Act, was bound to restore possession 
to the tenant if the landlord had ceased to cultivate the land personally. 

An objection was taken that Jayaram having died in or about 1962, respon- 
dent No. 1 was not the only person entitled to seek possession; and that the 
other heirs not having been made parties, the application was not maintain- 
able. An application for amendment: was made for bringing respondents Nos. 
2, 3 and 4 on record as the heirs interested in the tenancy as they had in- 
herited the tenancy along with respondent No. 1 upon the death of Jayaram. 
The amendment was permitted but on July 30, 1966, the Extra Awal Karkun 
rejected the application on the ground that since the application was made by 
respondent No. 1 alone, it was not maintainable. Against this order, an appeal 
was filed by respondent No. 1. The Sub-Divisional Officer came to the con- 
clusion that an error was committed by’ the lower Court, firstly, in holding 
that respondents Nos. 2, 3 and 4 did not want to continue the tenancy, and 
secondly, in holding that the application made by respondent No. 1 alone was 
not maintainable. The order passed by the Extra Awal Karkun was, there- 
fore, set aside and the matter was remanded for verifying which of the heirs 
of the deceased tenant would continue the fenancy, and for passing orders ac- 
cording to law. Against this decision; thé’ ldndlords went in revision before 
the Revenue Tribunal. The Tribunal confirmed the decision of the Sub-Divi- 
sional Officer in appeal; and it also passed an order ‘that possession of the suit 
land should be restored to the tenants, Dayaram and opponents Nos. 2, 3 and 
4. The landlords have filed this petition. 

Mr. Raghavendra Jahagirdar raised several points, one of which, to which 
there was no ‘answer, was that the. Revenue Tribunal had not only dismissed 
the revision application filed ‘by the landlords, but it also gave relief to the 
opponents for which they had not approached the Revenue Tr ibunal. Origi- 
nally the Extra Awal Karkun dismisséd the’ application ‘in limine. The appeal 
Court felt that the dismissal was.erroneous and after having set aside the 
order, remanded the case for finding out which of the heirs of the deceased 
Jayaram desired to continue the tenancy, and for the purpose- of passing neces- 
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sary drders according to law. ‘Against this order no revision petition was 
filed by the respondents that they were aggrieved by the order refusing im- 
mediate possession to them or to any of them and that, therefore, the Revenue 
Tribunal may do the needful. Mr. Jahagirdar contended that in the absence 
of any revision petition by the opponents, to whom relief was given, no orders 
granting the same could have been passed by the Tribunal upon an applica- 
tion made by the landlords only. Mr. Divekar, who appears for the respon- 
dents, was himself hard put to support this order of the Tribunal. 

Mr. Divekar’s case was that under the provisions of sg. 40 of the Bombay 
Tenancy Act, the tenancy was inherited by the heirs. For the purpose of con- 
tinuing the tenancy it was necessary that the heirs must express their willing- 
ness. He referred to a statement made by the advocate for these heirs i.e. 
respondents Nos. 2, 3 and 4, that they are willing to continue the tenancy. 
He, therefore, urged that the statement made by the advocate should be con- 
sidered to be an expression of willingness by the opponents. I do not think 
the matter can rest there only. It may be that all the heirs did not want 
to continue the tenancy. The statement is not made by any of the other heirs 
on affidavit. A statement by the advocate cannot be equated with an expres- 
sion of willingness by the heirs. In these circumstances, it is not possible 
to support the order passed by the Revenue Tribunal that possession should 
forthwith be given to respondents Nos. 2, 3 and 4, along with respondent No. 1. 
The order, therefore, to that extent will have to be set aside. 

The second point that was urged by Mr. Jahagirdar was that the other heirs 
had not joined respondent No. 1 in making the petition, that they did not 
even appear in the original proceeding, that after the application of respondent 
No. 1 was rejected they did not join respondent No. 1 in filing the appeal, and 
that there is no expression of willingness of any of these other heirs made at 
any time. In view of these circumstances, Mr. Jahagirdar contended that 
an application made remains an application made by one of the co-heirs and 
as such it would not be maintainable. One more fact to be taken into consi- 
deration in this connection is that during the pendency of the original appli- 
cation, an amendment was effected by which the other heirs viz. respondents 
Nos. 2, 3 and 4 were added as respondents to the application. Mr. Divekar, 
therefore, relied upon the decision of a Division Bénch of this Court in Cooverji 
vy. Amr Abdul Alit, to urge that if all the parties are before the Court, then 
irrespective of the question that some of the persons who are entitled to a re- 
lief had not joined others who had instituted the proceedings, the Court can 
consider the relief to be given to the parties. The observations of the Privy 
ae 7 Monghibai v. Cooverj?, which were relied upon, were the following 

p. 1184): 


“It has long been recognised that one or more of several persons jointly interested can 
bring an action in respect of joint property, and, if their right to sue is challenged, can amend 
by joining their co-contractors as plaintiffs if they will consent or as co-defendants if they will 
not, ... Once all the parties are before the Court, the Court can make the appropriate order, and 
should give judgment in favour of all the persons interested whether they be joined as plaintiffs 
or defendants....” 


In view of this decision of the Division Bench, which relied upon the observations 
- the Privy Council, the argument advanced by Mr. Jahagirdar loses all its 
orce. 

The last argument advanced by Mr. Jahagirdar was that the provisions of 
s. 89 of the Tenancy Act will not apply to a land which was taken in exchange 
for the original land under the Consolidation and Fragmentation Proceedings. 
The argument was that originally the land which was cultivated by two tenants, 
one of whom was respondent No. 1 and the other was his father, was Survey 
No. 195. That land was taken in possession by petitioners Nos. 1 and 2 for 
personal cultivation. That land, therefore, was attached with a burden of 


"1 (1960) 65 Bom. L. R. 1. 2 ` (1989) 41 Bom. L. R. 1127, r. c. 
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revival of tenancy if the condition for personal cultivation was not observed 
by the landlords. Mr. Jahagirdar’s contention, however, was that the burden 
attached only to Survey No. 195 and did not get itself transferred to Gat 
No. 463 which was a land different from the one which was originally culti- 
vated by respondent No. 1, and the father of respondents Nos. 1, 2, 3 and 4. 
His argument in short was that once a substitution was effected, the right of a 
tenant to get restoration under the provisions of s. 89 of the Tenancy Act is 
lost. 


On being pointed out the provisions of s. 29A (2) of the Bombay Prevention 
of Fragmentation and Consolidation of Holdings Act, 1947, which provided 
for the attachment of the burden to the land substituted in the Consolidation 
proceedings, the argument advanced by Mr. Jahagirdar was that such orders 
which transferred the burden to other land could only be effective, provided 
there was a subsisting lease at the time the Consolidation proceedings were 
given cffect to. The clarification of this argument was that if on the date 
of consolidation there was a tenant cultivating the land at the time, having 
a subsisting lease, then alone can the terms of the lease attach themselves 
even to the land substituted in the Consolidation proceedings after an order 
to that effect was passed by the Consolidation Officer. Section 29A(2) of 
the said Act provides as follows :— 

“If the Consolidation Officer determines that such lease shall be transferred from the ori- 
ginal holding it shall attach itself to the holding allotted to the owner under the scheme or such 
part of it as the Consolidation Officer may, subject to any rules made under section 37, appoint 
and the lessee shall exercise bis rights accordingly. ‘The provisions of sub-sections (2) and (3) 
of section 29 shall apply to such lease as if the lease weie s mortgage or other encumbrance.” 


Emphasis was laid by Mr. Jahagirdar on the word ‘lease’ to urge that the 
provisions of s. 29A(2) of the Bombay Prevention of Fragmentation and Con- 
solidation of Holdings Act, 1947 (hereinafter referred to as the Fragmentation 
Act), would apply only if there was a subsisting lease at the time the order 
was required to be passed under s. 29(2) of the said Act. 

Mr. Jahagirdar’s further argument was that when possession was obtained 
by the landlords under the provisions of s. 31 read with s. 29 of the Bombay 
Tenancy Act, the lease of the tenant was necessarily terminated; the lease 
was, therefore, not subsisting; and since no lease was subsisting of land survey 
No. 195, there could be no transfer of any burden to the land allotted upon con- 
solidation in substitution of land survey No. 195. If the word ‘lease’ is given 
a restricted meaning as a ‘subsisting lease’ only, then there would be some sub- 
stance in the argument advanced by Mr. Jahagirdar. But taking as a whole, 
the provision of the Bombay Tenancy Act and the Fragmentation Act, it ap- 
pears io me that this argument has no substance. Section 39 of the Tenancy 
Act defines the right of a tenant from whom the land in his possession was 
ordered to be delivered to the landlord under the provisions of s. 31 read with 
s. 29 of the said Act. Under the provisions of ss. 31 and 29 possession 
cannot be obtained by the landlord unless he determines the tenancy. 
Section 39, thercfore, which determines the rights of the ex-tenant, postulates 
that his tenancy has been properly determined according to the provisions of 
the Tenancy Act. In spite of the fact that the tenancy has necessarily to be 
terminated, the expression by which the ex-tenant is described in s. 39 is ‘‘as 
a tenant’’. In spite of the fact, therefore, that the tenancy has been ter- 
minated, his status continued to be that of a tenant; and the provisions of s. 39 
show that no fresh tenancy is created upon restoration of possession. Section 
39 of the Tenancy Act does not provide for creation of a fresh tenancy, but 
it only provides for the restoration of possession. The utmost, therefore, that 
could be said about the provisions for obtaining possession from the tenant 
under ss. 29 and 81 for personal cultivation would be that the tenancy is kept 
in a sort of suspended animation; it is not completely extinct, and it is 
capable of reviving on the happening of certain contingencies. It cannot, 
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therefore, be held that there was no right such as that of a lessee or a tenant 
from whom possession was taken by the landlord for personal cultivation. 


The second point which militates against the acceptance of the argument 
advanced by Mr. Jahagirdar is that a discrimination will necessarily have to 
be made between the right of tenants who were out of possession and tenants 
who were in possession. If s. 29A of the Fragmentation Act would have 
operation only in respect of tenancies wherein the tenant is in possession, then 
the provisions of s. 39 of the Tenancy Act could be negatived by an act either 
of the landlord or of the Consolidation Officer. If upon consolidation another 
land is obtained in substitution for the original land, which was taken in pos- 
session by the landlord, no order could be passed by the Consolidation Officer 
in respect of the right of the tenant from whom possession was taken. It 
would, therefore, be a simple matter for the landlord to get over the provi- 
sions of 12 years’ cultivation by getting an order from the Consolidation Officer, 
under which he could get another land in substitution of the land in respect 
of which an obligation was subsisting. If such a thing can be done, then s. 39 
of the Fragmentation Act would definitely discriminate between tenants whose 
rights were recognised by the Tenancy Act but whose rights ceased to be in 
operation by reason of the consolidation of holding under the Fragmentation 
Act. If such was the intention of the Legislature that the rights, which were 
available to a tenant from whom possession was taken under the Tenancy 
Act, were to be set at naught by reason of any other provision of the Frag- 
mentation Act, the position would have been stated in very clear terms. It is 
not as if the provisions of the Tenancy Act were entirely ignored by the Frag- 
mentation Act, because in the very next sub-s. (3) of s. 29A a reference is 
made to the relevant Tenancy law. I am, therefore, of opinion that the pro- 
visions of s. 29A(2) of the Fragmentation Act would also apply to the ex- 
changed land under a lease under which a tenant had held the property and 
whose possession was disturbed by an order of the authority acting under the 
provisions of s. 31 read with s. 29 of the Bombay Tenancy Act, and who 
was given a further right upon certain contingencies taking place. The word 
‘lease’, therefore, must be construed to include such a right of a lessee which 
was held in suspended animation. In this view of things, if an order under 
s. 29(2) of the Fragmentation Act had been passed by the Consolidation Officer, 
it would be of good effect under the Act. In the instant ease the order is 
produced by respondent No. 1 as having been received by him from the 
Consolidation Officer, determining that the rights of the tenants in respect of 
land Survey No. 195 were transferred to the land Gat No. 463, Survey No. 56/1, 
admeasuring 2 acres and 20 gunthas. The order, therefore, having been passed, 
the right obtainable against Survey No. 195 becomes operative on Gat No. 463. 


The petition, therefore, fails except in regard to the last part of the order 
passed by the Maharashtra Revenue Tribunal. As I have pointed out earlier, 
that part of the order is passed without jurisdiction and has to be set aside. 

Order 


Rule discharged subject to the modification of the order passed by the Re- 
venue Tribunal by deleting the part of the order beginning with ‘‘I further 
order....’’ and ending with ‘‘before this’ Court.’’ 


No order as to costs. 
Order accordingly. 
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Before Mr. Justice Wagle. 
SAHADU BALA BOTRE v. NAMDEO BAPUJI KARALE. mo 


Bombay Tenancy and Agricultural Lands Act (Bom. LXVII of 1948), Sec. 844, second proviso— 
Whether expression “anyj other person than the tenant ete,” includes non-tenant purchasing along 
with tenant. 


The expression, “any person .other than the tenant in actual possession” used in the 
second proviso to s. 84A of the Bombay Tenancy and Agricultural Lands Act, 1948, in- 
cludes a person other than a tenant jointly purchasing along with the tenant. 

Hari Pratap v. Ramgopai’, referred to. 


THe facts appear in the judgment. 


Y. 8. Chitale, with D. K. Ghaisas, for the petitioners. 
M. V. Paranipe, with X. D. Hombalkar, for opponents Nos. 1A to 1F and 
2 to 4. 


WAGLE J. An interesting point of law that arises in this case is whether 
the expression “any person other than the tenant in actual possession’’ used 
in the second proviso to s. 84A of the Tenancy Act would include a person 
other than a tenant jointly purchasing along with the tenant. ‘The facts of 
this case which have led to this Special Oivil ‘Application are the following :— 

Survey No. 59 of Sudawadi admeasuring about 106 acres belonged to the family 
of Natus which consisted of three branches. On December 18, 1948, an agree- 
ment was exectited by two of the three branches, viz. Shankar and Harihar, for 
transfer of their one-third share in the joint property to petitioner No. 1 
and opponent No. 1. In pursuance of the agreement to sell, deeds of sale 
were executed on July 15, 1949, by Shankar and Harihar. Each vendor trans- 
ferred his one-third share jointly in favour of petitioner No. 2 and opponents 
Nos. 2 to 4 in one-half shares. Instead of the purchase being effected in the 
names of petitioner No. 1 and opponent No. 1, it was effected in the names 
of their respective sons. The property, however, continued in the possession 
of the purchasers, 

Civil Suit No. 158 of 1955 was ‘filed by, the present petitioners Nos. 1 and 2 
against opponents Nos. 1 to 4 for partition and possession of their one-half 
share in the two-thirds property purchased by them jointly. A contention 
was taken that the deeds were void under the Tenancy Act, as the purchase was 
effected by petitioner No. 1 and ‘petitioner No. 2, neither of whom was a ‘tenant. 
The petitioners, however, had taken up a contention that they were also the 
tenants. A reference was necessitated and the same was made by an order 
dated November 9, 1956. 

In the reference, which was heard bythe revenue ‘forum, petitioner No. 1 
as well as opponent No. 1 were both held to be tenants. However, in Appeal 
No. 21 of 1957 decided on February 28,- 1958, petitioner No. 1 was held to be 
a non-tenant. In order to validate the ‘transaction, proceedings were taken by 
petitioner No. 1 on June 4, 1958, under s. 84A for validation of the transaction. 
Ultimately, the District Deputy Collector by his order dated ‘April 21, 1962, 
held that since the transaction resulted’ in the eviction of a tenant, a valida- 
tion certificate could not be issued. This decision was confirmed by ‘the Maha- 
rashtra Revenue Tribunal on March 3, 1964. The present petition is filed by 
the two petitioners—original plaintiffs challenging the orders of the District 
Deputy Collector and the Maharashtra Revenue Tribunal. 

Mr. Chitale, who appears for the petitioners, contends that the provisions 
of s. 84A have to be construed very strictly if the rights of a purchaser who has 
paid consideration have to be denied to him. According to Mr. Chitale, the 
provisions of the second proviso to s. 84A of the Tenancy Act would not bar a 


* Decided, June 17/18, 1970. Special Civil 1 [1961]A. I. R. Raj. 18. 
Application No. 1188 of 1964. 
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validation certificate being issued to petitioner No. 2 for validating the trans- 
action which was not valid when entered into. The proviso reads as follows :— 


“Provided further that if any such transfer is made by the landlord in favour of any person 
other than the tenant in actual possession, and such transfer is made either after the unlawful 
eviction of such tenant, or results in the eviction of the tenant in actual poscession, then such 
transfer shall not be deemed to be validated ..... Ps 


I am not concerned with the rest of the proviso. The argument that was ac- 
cepted by the District Deputy Collector and the Revenue Tribunal was that if 
the transaction was validated, then, in respect of one-half of two-thirds, op- 
ponent No. 1, who was a tenant, would be evicted. Both the authorities, there- 
fore, held that the provisions of the second proviso squarely applied to the 
circumstances of this case. Mr. Chitale’s argument, however, was that this 
would not be the correct position. 

The expression ‘‘any person other than the tenant in actual possession”’ 
would not include a group of persons which includes the tenant in possession. 
If a group purchases the property and in the group one purchaser is a tenant 
In possession, then, according to Mr. Chitale, it cannot be urged that this is 
a transaction in favour of any person other than the tenant in possession. 
Since the possession is jomt, each purchaser is entitled to contend that he has 
a share in the entire two-thirds purchased. Although his share may be deli- 
mited by one-half, still, since the property is held jointly, it cannot be held 
that the tenant is evicted from any particular piece of land out of the two- 
thirds that was purchased. Mr. Chitale’s argument, therefore, was that since 
the purchase was jointly made by some persons and amongst those persons 
there was one person who was the tenant in possession, the provisions of the 
proviso would not apply in the circumstances of the case. 

In support of his contention, Mr. Chitale cited a decision of the Rajasthan 
High Court in Hari Pratap v. Ramgopal'. In the Rajasthan case, the facts 
were that a tenant of a shop had taken it on lease from three landlords. After 
being the tenant, he purchased the interest of one landlord. The two land- 
lords thereafter filed a suit for possession by terminating the tenancy. The 
claim made by the landlords was that they were the landlords and the de- 
fendant was a tenant. The defendant had taken on tenancy the shop. The 
tenancy having been terminated, the two out: of the three landlords were 
entitled to get possession of the entire shop. Their claim was negatived by the 
High Court which held that at best the two landlords would be entitled to joint 
possession of two-third share of the shop along with the one-third which re- 
mained with the tenant. This case has no application to the facts of the 
instant case. The facts of the Rajasthan case make it clear that if at all 
the tenancy continued after the purchase of one-third share by the tenant him- 
self, the tenancy could only operate on two-thirds. It was, therefore, held that 
the two landlords could only obtain what they had rented out and they were 
not entitled to obtain possession of what was rented out by the third landlord. 
In the instant case, however, the facts are that a purchase is effected by one 
group. The group includes a tenant. There is no termination of a tenancy 
which continued in the name of opponent No. 1 in spite of the purchase made 
by opponents Nos. 2 to 4 of one-half of the two-thirds. If, therefore, one- 
half of the two-thirds has been purchased’ by a person who is a non-tenant 
and it would result in the eviction of the tenant, if effect is given to the 
transaction, the case falls squarely within the provisions of the proviso to 
s. 84A. The fact that the purchase is made jointly by a tenant and a non- 
tenant does not give additional right to the non-tenant. His status continues 
to be that of a non-tenant -in spite of the fact that he had made a joint pur- 
chase along with the tenant. S 

A further argument was advanced by Mr. Chitale that the tenancy in respect 
of the two-thirds portion had been terminated, as ean be seen from the conten- 
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tions made by the defendants in the suit. In the written statement a con- 
tention is made as follows :— 


nRa gt at afii 3/_ ferret arae a 9/3 fee ge ag |” 

Great reliance was placed on this submission in the written statement on behalf 
of opponent No. 1 that since the opponents or the defendants had become the 
owners of that two-third, the tenancy had automatically come to an end. This 
argument apparently looks quite good. But the statement made in the written 
statement cannot be dissociated. from the circumstances under which it is made. 
The contention of the defendants in the suit was that the purchase was wholly 
effected by opponent No. 1 who had paid the entire consideration and that 
no consideration had proceeded from the petitioners or either of them. On 
the basis of this submission, a further submission was made that the defendants 
had become the owners of two-thirds. The plaintiffs’ contention, however, is 
that they are the owners of one-third and the question under s. 84A. has got 
to be construed by reference to what the petitioners contend. If the peti- 
tioners’ contention Js correct and the suit can proceed only on the basis that 
the same is correct, then the petitioners are the owners of one-half of the 
two-thirds. If that is so, the possession of that one-half of the two-thirds 
would definitely evict opponent No. 1. The District Deputy Col- 
lector and the Revenne Tribunal rightly took the view that the provisions of 
the proviso to s. 84A would apply to the facts of this case and a validation 
certificate could not be issued. 


Rule discharged with costs. 
Rule discharged. 


SUPREME COURT. 


Present : Mr. Justice J. M. Shelat, Mr. Justice C. A. Vaidialingam and 
Mr, Justice I. D. Dua. 


SUSHILA KASHINATH DHONDE v. HARILAL GOVINDJI BHOGANL* 


Bombay Rents, Hotel and Lodging House Rates Contro; Act (Bom. LVII of 1947), Secs. 18 (8), 28 
(1)— Whether relationship of landlord and tenant necessary for applicability of 8. 28 (1) in all 
matters covered by it-—-Claims or questions arising out of the Act. 


It is not necessary that there should be a relationship of landlord and tenant in respect 
of all matters covered by s. 28 (1) of the Bombay Rents, Hotel and Lodging House Rates 
Control Act, 1947. One type of action contemplated under that section, viz., a suit or 
procecding for recovery of rent or possession of any premises to which the provisions of 
Part II apply may be between a landlord and a tenant; but in respect of other matters 
dealt with in that sub-section, it is not necessary that the relationship of landlord and ten- 
ant should exist between the parties before the Court. For instance, a claim or question ar- 
ising out of the Act orany of its provisions need not necessarily be one betwecn a landlord 
and a tenant, but nevertheless the Special Court will have jurisdiction to deal with such a 
claim or question under s. 28 (7). 

Bishan v. Maharashtra W. & G. Co.,! overruled. 

Importers and Manufacturers Lid. v. Pheroze Framroze Taraporewala?, explained. 

Shivaling Gangadhar v. Naonitlal AmritlaP and Bombay Grain Dealers v. Lakhmichand', 
referred to. 

Under a wrilten agreement the plaintiff gave a loan to the defendants for the purpose 
of financing the erection of a building on land held by the defendants as owners. The ag- 
reement was registered and it included the various conditions referred to ins. 18 (3) of the 
Bombay Rents, Hotel and Lodging House Rates Control Act, 1947. In a suit by the pla- 


*Decided, October 17, 1969. Civil Appeal 2 Be] 8. C. R. 226. 
No. 1841 of 1969. 8 [1958] Bom. 890, s.o. 60 Bom, L.R. 374. 
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intiff fHed against the defendants in the Court of Small Causes, Bombay, the reliefs asked 
for were for a declaration that the sum advanced as loan be a charge on the building and 

- land on which it was constructed and that the plaintiff was entitled to recover the amounts 
mentioned in the agreement. It was contended by the defendants that the claim -for a 
charge over the properties made in the suit arose under a deed of contract evidenced by the 
charge and hence the proceedings initiated by the plaintiff before the Court of Small Causes 

` could not be considered to relate to “any claim or question arising out of this Act or any of 
ils provisions” and, therefore, the Court of Small Causes had no jurisdiction under s. 28 
of the Act to entortain the suit :— 

Held, that the question regarding the nature of the reliefs to be granted to the plaintiff 
were all claims or questions arising out of the Act and could be dealt with only by the Spe- 
cial Court constituted under s. 28 of the Act, and therefore the Court of Small Causes had 
jurisdiction to entertain the suit. 
` In re Hawke: Ex. Parte Scott’, Thompson & Sons v. North Eastern Marine Engineering Com- 

ae pany‘, Government of Gibralior v. Kenney’ and Union of India v. S. T. & C. C.,® referred to. 


THE facts ars stated in the judgment. 


ÈR. D. Haitangadi, S. P. Oka, 8S. V. Tambvekar and A. G. Ratnaparkhi, for 
the appellants. 


F. N Nariman, y H. Bhojani and I. N. Shroff, for respondent No. 1. 
R. P. Kapur, ‘for respondents Nos. 2 to 5. 


vani J.” This appeal, by special leave, by defendants Nos. 5 to 7, 
is directed against the order dated December 2, 1968 of the Bombay High 
Court in Special -tvil Application No. 2545 of "1968 filed by the appellants 
under art. 227. The circumstances leading up to the filing by the appellants 
of the Special Civil Application in the High Court may be briefly mentioned. 


Respondent No. 1, as plaintiff, instituted Rent Act Suit No. 784/6206 of 
1963 in the Court of Small Causes at Bombay against Jayantilal Dayalal & 
Co., respondent No. 2 herein and its three partners, respondents Nos. 3 to 5 
who were defendants Nos. 1 to 4. The appellants herein were impleaded as 
defendants Nos. 5 to 7. According to the plaintiff, respondents Nos. 2 to ‘5 
were the owners of an open plot of land known as Jalaram Nagar, situate in 
Greater Bombay and were doing business of construction. The said defendants 
represented to the plaintiff that they were putting up a building in the said 
property according to the plans and specifications submitted to the Bombay 
Municipality. The plaintiff applied to the defendants to let to him, on the 
basis of a monthly tenancy, a portion of the building to be constructed as soon 
as the building was ready for occupation. Defendants Nos. 1 to + agreed to do 
so on the plaintiff advancing a sum of Rs. 12,500 as loan towards construction 
and on his executing a deed of charge, in accordance with the provisions of 
the Bombay Rents, Hotel and Lodging House Rates Control Act, 1947 (Bom- 
bay Act No. LVII of 1947) (hereinafter called the Act). The plaintiff agreed 
to those conditions and accordingly advanced a sum of Rs. 12,500 to defendants 
Nos. 1'to 4 on August 12, 1959 and the said defendants executed a deed of 
charge in favour of the plaintiff on the said date, which deed of charge was also 
registered with the Sub-Registrar of Bombay on the same day. Defendants 
Nos. 1.to 4 started construction of the building in question and though it was 
completed they failed to let out the said premises to the plaintiff in spite of 
the provisions to that effect in the deed of charge of August 12, 1959. On the 
other hand, the said defendants let out the same to some third parties, 
contrary to and in breach of the provisions contained in the deed of charge. 
According to s. 18 of the Act, defendants Nos. 1 to 4 were bound and liable to 
complete the construction of the building within a period of two years from the 
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date of the agreement and were also bound to let out the said premises to the 
plaintiff within the said period. As defendants Nos. 1 to 4 had failed to carry 
out the obligation cast on them by the Act, the plaintiff had become entitled 
to the return of the sum of Rs. 12,500 with interest at 4 per cent. per annum 
from August 12, 1959, till the date of payment. The deed of charge complies 
with all the requirements of s. 18 of the Act and under the said Act, the 
loan for construction of Rs. 12,500 together with interest due is a charge on the 
entire building as well as on the entire interest of the said defendants in the 
land on which the building has been put up. The appellants, who are de- 
fendants Nos. 5 to 7 in the suit had purchased the property from defendants 
Nos. 1 to 4 and as the amount repayable to the plaintiff with interest is a 
charge on the property, those defendants are also bound and liable to pay 
the amount together with interest. As the disputes between the parties arose 
out of the provisions of the Act, the Court of Small Causes where the suit 
has been instituted has jurisdiction to try and entertain the suit. On these 
averments, the plaintiff prayed for a declaration that the sum of Rs. 12,500 
given by him as construction loan shall be a charge on the land as well as 
the buildings put up thereon and that the plaintiff is entitled to recover from 
the defendants the amounts mentioned in the plaint together with further 
interest and that in default the property be sold under the direction of the 
Court and that liberty be given to obtain a personal decree against the de- 
fendants in case the full amount is not recovered by sale of properties. The 
plaintiff also asked for certain other consequential reliefs by way of injunction 
and appointment of receiver. 


Respondents Nos. 2 and 3 did not file any written statement, but respondents 
Nos. 4 and 5 contended that the Court of Small Causes has no jurisdiction 
to try the suit in view of the pecuniary value given in the plaint. They had 
also denied the receipt of the sum of Rs. 12,500. They further pleaded that the 
deed of charge referred to by the plaintiff had been executed only by res- 
pondent No. 3 in collusion with the plaintiff and that it is a sham and colour- 
able document. They further contended that the plaintiff was not entitled 
to any reliefs by way of charge or for recovery of the amounts. 


The appellants, in their original written statement, pleaded that there was 
no priyity of contract between them and the plaintiff in respect of the suit 
claim. While admitting that they had purchased the property from defen- 
dants Nos. 1 to 4 on October 24, 1960, they pleaded that their vendors had 
already let out the property to various tenants and that they were not aware 
of any deed of charge having been executed in favour of the plaintiff. They 
further contended that the plaintiff was aware of these facts and, nevertheless, 
he has filed the suit without any bona fides, In an additional written statement 
filed by them, they raised the objection that the Court of Small Causes has no 
jurisdiction to entertain the suit. The plaintiff seeks a declaration of charge 
over the suit properties and such a declaration relating to immovable property 
cannot be granted by a Court of Small Causes, by virtue of s. 19 of the Presi- 
dency Small Cause Courts Act. The various avernments in the plaint and the 
reliefs asked for do not establish any cause of action arising under any of 
the provisions of the Act, as such. The reliefs asked for are on the basis of an 
agreement of charge stated to have been executed by defendants Nos. 1 to 4 
and the cause of action is on the basis of such agreement and not under any 
provisions of the Act. 


The Court of Small Causes, Bombay, by its judgment dated March 28, 1968, 
overruled the objections raised on behalf of the defendants and decreed the 
suit as prayed. That Court found that the plaintiff had advanced as con- 
struction loan the sum of Rs. 12,500 and that the deed of charge, dated August 
12, 1959 had been properly executed by defendants Nos. 1 to 4. The trial 
Court further held that defendants Nos. 5 to 7, who are the purchasers of the 
property from defendants Nos, 1 to 4, were also bound by the registered deed 
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of charge, dated August 12, 1959. The Court further held that even assuming 
that defendants Nos, 1 to 4 did not disclose the transaction between them and 
the plaintiffs, defendants Nos. 5 to 7, as purchasers of the property over which 
a charge had been created by registered document, were bound by the said 
charge and their plea that they had no notice cannot be accepted. Regarding 
the objection raised by defendants Nos. 5 to 7 to the jurisdiction of the Court 
to entertain the suit, the trial Court after finding that the deed of charge dated 
August 12, 1959 complies with all the requirements of s. 18(3) of the Act 
held that the suit for recovery of the construction loan is cognizable under 
s. 28 of the Act, being a claim arising out of the provisions of s. 18(3) of the 
Act. Fimally, that Court granted a decree as against all the defendants. 

The appellants challenged this decision by filing an appeal under s. 29 
of the Act before the Full Court of Small Causes, being Appeal No. 400 of 
1968. The Full Court agreed with all the findings and conclusions arrived 
at by the trial Judge and by its judgment dated August 12, 1968 dismissed 
the appeal. The appellants challenged both the judgments by filing Special 
Civil Application No. 2545 of 1968 before the Bombay High Court under 
art. 227. The learned single Judge, by his order dated December 2, 1968 
summarily rejected the same. 

Mr. Hattangadi, learned counsel for the appellants, raised two conten- 
tions: (1) An application or a claim to be cognizable by the Special Court 
which had been conferred jurisdiction under s. 28 of the Act, must be a 
proceeding between a landlord and a tenant. .In this case, that relationship 
does not exist between the parties and hence the Court of Small Causes had 
no jurisdiction to entertain the suit. (ii) The claim for a charge over the 
properties made by the plaintiff in the suit arises under a deed of contract 
evidenced by the charge dated August 12, 1959 and hence the proceedings 
initiated by the plaintiff before the Court of Small Causes cannot be con- 
sidered to relate to ‘‘any claim or question arising out of this Act or any 
of its provisions’’ and therefore the Court of Small Causes has no jurisdic- 
tion under s. 28 to entertain and deal with the proceedings. 

Mr. Nariman, learned counsel for the plaintiff-respondent No. 1, on the 
other hand, pointed out that there is intrinsic evidence in the Act itself to 
show that it is not necessary that every proceeding contemplated under s. 28 
of the Act should be between a landlord and a tenant. Counsel also urged 
that a claim for enforcing a charge in respect of a construction loan advanced 
by a party and for the recovery thereof arises out of the provisions of the Act 
because without such provisions such a claim could never have been made 
and the transaction on which the claim is based could never have been entered 
into. Mr. Nariman further referred us to s. 18(/) of the Act which prohibits 
a landlord or any person acting on his behalf from receiving the various 
kinds of amounts mentioned therein, but permits, under s. 18(3) the type of 
arrangement evidenced by the deed of charge dated August 12, 1959. The 
reliefs asked for by his client in the suit, counsel pointed out, relate to claims 
arising out of the Act viz., s. 18(3) and therefore the Court of Small Causes 
was the proper Court under s. 28 where such proceedings could be initiated. 

Both the counsel have referred us to certain decisions in respect of the 
two aspects referred to above which will be adverted to later. 

In support of his first contention, Mr. Hattangadi drew our attention to 
the absence of any reference to a ‘tenant’ in s. 18(3) of the Act. In this case, 
according to the counsel, the relationship between the parties can only be 
that of a debtor and a ereditor and not that of a landlord and tenant. Pro- 
ceeding further the counsel urged that under s. 28 the parties must be in the 
relationship of landlord and tenant. That relationship not existing in this 
ease, the jurisdiction conferred on a Court of Small Causes, under s. 28 can- 
not be invoked, 

It is now necessary to refer to certain provisions of the statute which will 
have a bearing on the question as to whether the relationship of landlord and 
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tenant should exist to invoke the jurisdiction of the Court of Small Causes 
under s. 28 as also on the question as to whether the claim made by the 
plaintiff in the suit is a claim arising out of the Act. 

Section 5 defines the various expressions. Clauses (3) and (JJ) of s. 5 
define the expressions ‘landlord’ and ‘tenant’. Particularly, sub-cl. (c) of 
cl. 11 takes in even any member of the tenant’s family residing with him 
at the time of or within three months immediately preceding his death as 
may be decided in default of agreement by the Court. Sub-section (2) of s. 18 
gives a right to ‘‘any person’’, who has paid one or other of the types of 
amounts mentioned therein, to recover from the landlord those amounts. That 
sub-section again gives a right to a tenant who may have paid any of those 
amounts to deduct such amounts from the rent payable by him to a landlord. 
‘‘Any person’’, mentioned in sub-s. (2) of s. 18, will not have the relationship 
of a tenant to the landlord from whom he seeks to recover the amount. Never- 
theless, he can certainly seck to recover the amount as a claim arising out of 
the Act in a Court of Small Causes, under s. 28. Sub-section (3) of s. 18 
which permits a payment being made to a landlord for the purpose mentioned 
therein, refers to ‘‘any payment made under any agreement...by any person 
to a landlord by way of a loan’’. If such person seeks to recover back the 
construction loan provided the relief can be considered to be a claim arising 
out of the Act—which question will be dealt with by us later—he can approach 
the Court of Small Causes under s. 28. The two other -material provisions 
which require to be noted are s. 18(3) and s. 28(/) of the Act, which are set 
out below: 

“18. (3) Nothing in this section shall apply to any payment made under any agreement 
entered. into before the first day of September 1940 or to any payment made by any person to 
a landlord by way of a loan, for the purpose of financing the erection of the whole or part of a 
residential building or a residential section of a building on the land held by him as an owner, 
a lessee or in any other capacity, entitling him to build on such land, under an agreement which 
shall be in writing and shall, notwithstanding anything contained in the Indian Registration 
Act, 1908, be registered. Such agreement shall inter alia include the following conditions, 
namely:— 

(i) that the landlord is Lo ict to such person the whole or parl of the building when com- 
pleted for the use of such person or any member of his family; 

(ii) that the rate of interest on such loan shall not be less than four per cent per anunum; 

(iii) that such loan shall be repayable by the landlord within a period of ten years from 
the date of the execution of the agreement or wilbin a period of six months from the date of the 
termination of the tenancy by the landolrd, whichever period expires carlier; 

(iv) that the amount of the loan shall be a charge on the entire building and the entire 
interest of the landlord in the land on which such building is erected : 

Provided that if the loan has been advanced by more than one person, all such persons shall, 
notwithstanding anything contained in any law for the time being in force, be entitled to a 
charge on the entire building and the entire interest of the landlord in such land rateably ac- 
cording to the amount of the loan advanced by each, of such persons; 

(v) that the landlord shall use the amount of the loan for the purpose of erecting the whole 
or part, as the case may be, of the residential building and for no other purpose; and 

(vi) (a) that the erection of the building shall be completed within a period of two years 
from the date of the execution of the agreement or if the agreements executed are more than one, 
from the date of the execution of the first of such agreements: 

Provided that the said period of two years may be extended to a further period not ex- 
eceding one year with the sanction of the Collector; 

(6) that if the erection of the building is not completed within the period of two years 
or within the extended period specified in the proviso to clause (a), the loan shall be repayable 
forthwith to the person advancing the same with interest at the rate of four per cent. per annum.” 

“28 (1) Nolwithstanding anything contained in any law and notwithstanding that by 
reason of the amount of the claim or for any other reason, the suit or proceeding would not, 
but for this provision, be within its jurisdiction, 
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(a) in Greater Bombay, the Court of Small Causes, Bombay; 

(aa) in any area for which a Court of Small Causes is established under the Provincial 
Small Cause Courts Act, 1887, such Court, and 

(b) elsewhere, the Court of the Civil Judge (Junior Division) having jurisdiction in the 
area in which the premises are situate or, if there is no such Civil Judge, the Court of the Civil 
Judge (Senior Division) having ordinary jurisdiction, 
shall have jurisdiction to entertain and try any suit or proceeding between a landlord and 
a tenant relating to the recovery of rent or possession of any premises to which any of the pro- 
visions of this Part apply and to decide any application made under this Act and to deal with 
any claim or question arising out of this Act or any of its provisions and subject to the provi- 
sions of sub-section (2) no other Court shall have jurisdiction to entertain any such suit, pro- 
ceeding or application or to deal with such claim or question.” 


Having due regard to the aspects mentioned above and the provisions of 
ss. 18(3) and 28(/), in our opinion it is not necessary that there should be 
a relationship of landlord and tenant in respect of all the matters covered 
by s. 28(/) of the Act, so as to give jurisdiction to the Court of Small 
Causes. No doubt, one type of action contemplated under that section, viz., 
a suit or proceeding for recovery of rent or possession of any premises to 
which any of the provisions of Part II apply may be between a landlord and 
a tenant; but in respect of the other matters dealt with in that sub-section, 
it is not necessary that the relationship of landlord and tenant should exist 
between the parties before the Court. 

Mr. Hattangadi referred us to certain decisions which, according to him, 
will support his contention that the essential requisite to attract s. 28 is the 
relationship of landlord and tenant. He referred us to the decision of Chagla, 
C.J., in Shivaling Gangadhar v. Navnatlal Amritlal! That was a suit by a 
_ landlord against his tenant in the City Civil Court complaining that the 

tenant had used the residential premises let to him as business premises by 
installing cutting and ruling machines: The landlord prayed for damages as 
also for a mandatory injunction for removal of the machines. The trial Court. 
granted to the plaintiff the reliefs asked for by him. On appeal by the 
tenant, the Assistant Judge, Poona, held that the: City Civil Court had no 
jurisdiction to try the suit as the claim fell under the Act and therefore the 
Special Court set up under s. 28 alone could entertain the suit. In this 
view the Assistant Judge directed the return of the plaint to the proper 
Court. In the revision filed by the landlord before the High Court, the learned 
Chief Justice held that the claim or question in the suit instituted by the 
plaintiff related to the liability of the tenant for damages and for an injune- 
tion and that such a claim could never arise out of the Act and therefore the 
City Civil Court had jurisdiction to entertain the suit. The question as to 
whether under s.,28 it is necessary that the relationship between the parties 
to the proceeding should be that of a landlord and tenant did-not arise for 
consideration at, all in the decision dealt with above. Admittedly the suit was 
by a.landlord against his tenant, and the only question was regarding the 
jurisdiction of the Civil Court to entertain the, suit, as instituted by the 
landlord, 2. 2 bes c l 

The next decision referred to by Mr. Hattangadi is Bishan v. Maha- 
rashira W. & G. Co” That, again, was a suit by, certain tenants in the 
City Civil Court against their landlords for an injunction restraining 
the latter from causing obstruction to a passage leading to the shops occupied 
by the tenants. The landlords contended that the suit being ‘essentially be- 
tween the landlords and tenants for recovery of possession of the premises 
let out to the tehants, it related to claims or questions arising out of the Act. 
On this basis they contended that the Court of Small Causes, Greater Bombay, 
was exclusively entitled to entertain and ‘try the siit under's. 28 of the Act 
and the City Civil Court had no jurisdiction. The' trial Court over-ruled the 
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objection of the landlords and held that it had jurisdiction to try the suit 
as it did not fall under s. 28 of the Act, and as it did not relate to any claim 
or question arising out of the Act, as contemplated by that section. When 
the matter came up before the High Court in revision, at the instance of the 
landlords, the learned Judge, after referring to the relevant part of s. 28 
of the Act, states as follows (p. 231): 


t Jt is manifest that the following conditions must be satisfied in order that a suit or pro- 
ceeding should be triable by the Courts of exclusive jurisdiction mentioned in cls. (a), (aa) and 
and (b) of sub-s. (T) of s. 28 : 

(1) The suit or proceeding must be between a landlord and tenant. Unless this condition 
is satisfied, s. 28 can have no application. If this condition is satisfied, ít is further necessary 
that either 

(2) the suit or proceeding must relate to the recovery of (4) rent or (it) possession of premises 
to which the provisions of Part II of the Act apply, or 

(8) Some application must have been made under the Act, or the suit or proceeding must 
involve a claim or question arising out of the Act or out of any of its provisions. 

If in addition to the first condition either of the two other conditions is satisfied, the suit 
would lie in the Court of exclusive jurisdiction,” 


Having stated as above, the learned Judge held that the first condition in 
that case was satisfied because the suit was between landlords and tenants. 
The third condition, mentioned in the above extract, did not further arise 
for consideration and the learned Judge discussed the second condition men- 
tioned above. That discussion is not really necessary. The learned Judge 
ultimately held that the City Civil Court had jurisdiction to entertain the suit. 

Mr. Hattangadi quite naturally placed considerable reliance on the state- 
ment of the learned Judge, extracted above, particularly to condition No. 1 
which, according to the learned Judge must be satisfied to attract s. 28. We 
are not inclined to agree with the reasoning of the learned Judge regarding 
the first condition extracted above, viz., that the suit or proceeding must in 
all cases be between the landlord and the tenant and unless that condition 
is satisfied, s. 28 could have no application. We have already indicated that 
one type of action contemplated under s. 28 is a suit of proceeding relating 
to the recovery of rent or possession of any premises as between a landlord 
and tenant. But there are various other matters dealt with in s. 28(/) in 
respect of which also the Special Court referred to therein has been given juris- 
diction. For instance, a claim or question arising out of- the Act or any of 
its provisions need not necessarily be one between a landlord and a tenant, 
but nevertheless the Special Court will have jurisdiction to deal with such 
a claim or question under s. 28(/). 

Another decision to which our attention was drawn is that of a Division 
Bench of the Bombay High Court in Bombay Grain Dealers v. Lakhmichand.3 
In that decision a tenant of a terrace filed a suit in the City Civil Court against 
his landlord alleging that the latter had prevented him from entering into 
and occupying the terrace for the purpose of his business. The tenant asked 
for a declaration that he was entitled to possession and occupation of the 
terrace and also for an injunction restraining the above landlord from ob- 
structing him in the enjoyment of the terrace. Having due regard to the, 
nature of the suit therein which was treated as one for possession of the 
terrace from the landlord, it was held that the claim fell within s. 28 and 
therefore the City Civil Court had no jurisdiction to entertain the suit. Re- 
ferring to s. 28 the learned Judges said (p. 192): 

**...[t commences with the words ‘Notwithstanding anything contained in any law’ and it 
purports to vest special jurisdiction in Courts named in ols. (a) and (b) of sub-s. (2) in respect’ 
of matters enumerated by it. It gives jurisdiction to these Courts (1) to entertain (a) any suit 
or (b), proceeding, between a landlord and a tenant, (2) relating to the recovery of rent or pos- 
session of any premises to which the provisions apply, (8) to decide any application made under 
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this Act and (4) to deal with (a) any claim or (b) question arising out of the Act or any of its 
provisions, There is a further clause which excludes the jurisdiction of any other Court in res- 
pect of any such (1) suit, (2) proceeding, (8) application or (4) deal with such claim or question”, 


The observations extracted above, in our opinion, do not support the con- 
tention of the learned counsel that in all proceedings under s. 28 parties 
must be arranged on opposite sides as landlord and tenant. In fact, the 
above decision had no occasion to consider any such question because, admit- 
tedly, the parties therein were landlords and tenants. 

We may also refer to a decision of this Court in Importers and Manufac- 
turers Lid. v. Pheroze Framroze Taraporewala* The landlord in that case 
had instituted the suit in the Court of Small Causes, Bombay, against his 
tenant and the sub-tenant for recovery of possession of the premises and also 
for compensation. According to the landlord the tenant -had sub-let the pre- 
mises without his previous consent and contrary to the terms of the tenancy. 
The trial Court granted a decree in favour of the plaintiff. The defendants 
filed an appeal under s. 29 of the Act and before the appellate Court they 
raised an additional plea that the Court of Small Causes had no jurisdiction 
to entertain the suit in so far as it related to defendant No. 2, the sub-lessee. 
The Appellate Bench of the Small Causes Court dismissed the appeal. The 
sub-lessee moved the High Court unsuccessfully in revision under s. 115, Civil 
Procedure Code. - He came up to this Court by special leave and the only 
eontention raised was that the Small Causes Court had no jurisdiction to 
entertain the suit under s. 28 of the Act. The contention of the sub-lessee 
was that his sub-lease has not been recognized by the landlord and there was 
no relationship of landlord and tenant between him and the plaintiff and there- 
fore the Small Causes Court had no jurisdiction to entertain the suit. After 
holding that so far as the plaintiff and defendant No. 1 (the tenant) were con- 
cerned, the suit being between a landlord and.tenant, the only Court competent 
to entertain the suit under s. 28 was the Court of Small Causes, this Court 
observed. (p. 230): 


**_. section 28 confers jurisdiction on the Court of Small Causes not only to entertain and try 
any suit or proceeding between a landlord and a tenant relating to the recovery of rent or pos- 
session of the premises but also ‘to deal with any claim or question arising out of this Act or any 
of its provisions’. There is no reason to hold that ‘any claim or question’ must necessarily be one 
between the landlord and the tenant. In any case, once there is a suit between a landlord and 
a tenant relating to the recovery of rentor possession of the premises the Small Causes Court 
acquires the jurisdiction not only to entertain that suit but also ‘to deal with any claim or ques- 
tion arising out of the Act or any of its provisions’ which may properly be raised in such a suit.” 


In the above extract, this Court, in our opinion, has clearly laid down that 
when the Court of Small Causes under s. 28 of the Act is invited ‘‘to deal 
with any claim or question arising out of this Act or any of its provisions’’ the 
relationship between the parties to such proceedings need not be that of a 
Jandlord and a tenant. Mr. Hattangadi no doubt stressed the latter part of 
the observations in the above extract wherein, according to him, this Court 
has emphasised that in that particular case the suit was between the landlord- 
plaintiff and the first-defendant tenant and, in consequence, held that the 
Small Causes Court had jurisdiction. In our opinion this is not a proper under- 
standing of the principle enunciated by this Court. This Court has categori- 
cally held that the claim or question which the Small Causes Court is called 
upon to consider need not necessarily be between a landlord and a tenant. 
After having so held, this Court gave only an additional reason for upholding 
the jurisdiction of the Small Causes Court on the ground that the suit was 
between the landlord and defendant No. 1 who was admittedly a tenant. 

Having due regard to the aspects discussed above, the first contention of 
Mr. Hattangadi cannot be accepted. 


4 [1953]S. C. R. 226, 
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The second contention of Mr. Hattamgadi, as noted earlicr, is that the sub- 
ject matter of the suit in question does not relate to “‘any claim or question 
arising out of this Act or any of its provisions’’ so as to give jurisdiction to 
the Special Court under s. 28 of the Act. That is, according to the eounsel, 
the reliefs asked for by way of a charge on the properties as well as for 
recovery of the amount advanced by the plaintiff are founded on the deed of 
charge dated August 12, 1959. The argument is that the rights of the plain- 
tiff sought to be enforced in the suit flow out of the contract or are based 
upon the agreement dated August 12, 1959 and there is no claim or question 
arising out of the Act or any of its provisions which requires consideration by 
the Special Court. He further urged that it may be that parties may enter 
into the arrangement embodying the various conditions mentioned in s. 18(3), 
but that does not mean that the claim, when relief is sought at fhe hands of a 
Court, can be considered to arise out of the provisions of the Act or any 
of its provisions. 
~ Mr. Nariman, learned counsel for the plaintiff-first respondent, as already 
noted, controverts this proposition advanced on behalf of the appellant. Mr. 
Nariman pressed before us that the deed of charge dated August 12, 1959 is 
one permitted by s. 18 (3) provided it satisfies the requirements mentioned 
in that sub-section. He further pointed out that any relief asked for by the 
plaintiff, though it may be according to the terms of the deed of charge, is 
teally the enforcement of a claim arising out of the Act. In such matters, 
counsel urged that s. 28(1) not only specifically confers jurisdiction, on the 
Special Court but it also categorically denies jurisdiction of any, other Court 
to entertain any such proceeding. Mr. Nariman has also referred us to cer- 
tain decisions bearing on the interpretation of the expression ‘‘arising out of’ 
to which we will presently refer. 


. Before we refer to those decisions, it is necessary to advert to the salient 
features of the deed of charge, dated August 12, 1959. The agreement is 
dated August 12, 1959 and it has been duly registered on the same day, 
under the provisions of the Indian Registration Act. That agreement is en- 
tered into between respondent No. 1 herein, described as the tenant, and res- 
pondents Nos. 2 to 5, deseribed as the landlords. After stating that the land- 
lords are the owners of the land known as Jalaram Nagar and that the 
landlords propose to construct the building on the said land according to 
the plans submitted to the Bombay Municipality, the agreement states that 
the tenant applied to the landlords to let out to him on the basis of monthly 
tenancy, the accommodation specified therein, on its being ready for occupa- 
tion. The landlords having agreed to grant to the tenant and the tenant 
having agreed to take from the‘landlords a tenancy of the premises in the 
building which was being constructed, at a monthly rental of Rs. 200, is 
recited. The document further proceeds to state that the landlords ‘have 
called upon the tenant to pay the amount of construction loan of Rs. 12,500 
and the tenant having accordingly paid the said amount, the receipt of which 
was acknowledged and admitted by the landlords. It is specifically stated 
that the loan was paid as construction loan towards the construction of ‘the 
building in respect of a portion of which it was agreed to be rented to the tenant 
and the amount of the loan to be utilised by the landlords for the construc- 
tion of the building. The interest on the said loan is mentioned as 4 per cent. 
per annum and the same is to be adjusted in the manner mentioned in the 
agreement. The agreement further provides that on completion of the build- 
ing; the tenant, on being duly intimated by the landlord, is to take’ possession 
of the premises: agreed to be rented to him and thé tenant shall become liable 
to pay to the landlords the rent according to the.further recitals in the docu- 
ment. There is a stipulation for payment by the tenant to the landlord of a 
monthly rent of Rs. 200. The landlords undertake to repay to the tenant the 
construction loan of Rs. 12,500: within a period of five years and two and a 
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half months from the date of the agreement and the landlords are to pay in 
the meanwhile interest at 4 per cent. per annum in two six-monthly instalments. 


Clause 7 recites that the amount of the loan shall be a charge on the entire 
building and the entire interest of the landlords in the land on which the 
building is constructed in common with other tenants from whom similar loans 
have. been taken by the landlords and rateably according to the amounts of 
loan advanced by cach of such tenants. Till the loan is repaid by the land- 
lords, the tenant is declared entitled to deduct a sum equivalent to the month- 
ly rent of Rs. 200 payable by the tenant and the amount so deducted ought 
to be, adjusted towards the interest accruing due. The agreement is to be re- 
eistered under the Indian Registration Act. It is further provided that after 
the loan has been repaid in full to-the tenant, the latter shall continue to keep 
the -Premises as a monthly tenant. As we have mentioned earlier, the agree- 
font has been duly registered under the Indian Registration Act, on the same 
pay. 

A. perusal of the various clauses of the agreement, referred to above, clearly 
"a that the loan given by respondent No. 1 to respondents Nos. 2 to 5 was 
for the purpose of financing the erection of the building on the land in ques- 
tion held by the landlords as owners and that the agreement was in writing 
and'has been registered. It also includes the various conditions referred to in 
s. 18(3). Therefore it is clear that the arrangement by way of an advance of 
the ‘construction loan and the conditions imposed therein and the manner in 
which the deed of charge has been executed are in accordance with s. 18(3) 
of the Act and the arrangement is a permissible one under the said sub-section. 
But for the type of arrangement entered into in accordance with s. 18(3), it 
is clear that any other payment of the types of amounts mentioned in s8. 18(1 ) 
is not permissible. 

Tt is only just. necessary to advert to oné or two aspects referred to in the 
plaint, the contents of which have been already set out. In the plaint, the 
plaintiff refers to the loan advanced by him as a construction loan and in 
para. 10 it is. stated that the disputes between the parties ‘‘arise out of the 
provisions of Bombay Act LVII of 1947 at Bombay. and hence this Hon’ble 
Court has jurisdiction to try and entertain this suit’. In para. 13 relating 
to the reliefs asked for, by cl. (a) the plaintiff seeks ‘a declaration that the 
sum of Rs. 12,500 shall be a charge on the property referred to therein and 
in cl: (b) the plaintiff asks for relief on the basis of the declaration in the 
deed of charge that the plaintiff is entitled to recover the amounts mentioned 
in the deed. The other reliefs are more or less incidental to the main reliefs 
containéd in clauses (a)-and (b). We have also referred to the fact that in 
the’ additional written statement filed by respondents Nos. 2 to 5 they raise 
the contention ‘that a declaration of a charge in respect of immovable property 
cannot. be granted by the Court of Small Causes and that no part of the reliefs 
contained in the plaint relate to anv claim or question arising under the pro- 
visions of tlie Act and that on the other hand the suit is based upon the agree. 
ment’ dated’ August’ 12, 1959: ` 
- Having due regard to the nature of the transaction entered into between 
the parties, viz., the deed of charge-dated August 12, 1959 and the provisions of 
s. 18(3) read with g..28 of the Act, we-are of opinion that the subject matter 
of the proceedings initiated by the plaintiff relates to claims or questions aris- 
ing out of the Act. The. question regarding the nature of the transaction, 
whether it is saved’ by s. 18(3) of the Act, and the nature of the reliefs to 
be granted to the plaintiff are all claims or questions arising out of the Act 
and can be dealt with only by the Special Court constituted under s. 28 of 
the Act. No doubt the deed of charge. furnishes the canse-of action, but its 
legality, yalidity and binding nature and other incidental matters connected 
therewith are all questions arising out of the Act. ° 

Further we are not inelinéd to accept the contention of Mr. Hattangadi that 
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the rights of the plaintiff flows not from the Act or any of its provisions but 
from the contract, namely the deed of charge. The registered agreement en- 
tered into between the parties regarding the construction loan, it must be 
pointed out, is the method contemplated by s. 18(3) of the Act. The pay- 
ment made by the plaintiff under such an agreement is, in our view, an ad- 
vance of a construction loan by the plaintiff in accordance with the Act and 
the relief for a charge as well as for the recovery of the amount are all claims 
arising out of the Act. In fact the claim made by the plaintiff in the suit 
could never have arisen and the transaction in question could not have taken 
place, but for the Act. 

We will now refer to certain decisions placed before us by Mr. Nariman, 
learned counsel for the plaintiff-respondent. 

In In re Hawke: Ex. Parte Scott? the interpretation of the expression ‘‘not 
arising out of the bankruptcy’’ occurring in the proviso to s. 102(/) of th 
Bankruptey Act, 1883 came up for consideration. The question arose in the 
following circumstances. A, a bankrupt, carried on business as a corn mer- 
chant at a place Y, where his stores were under the charge of a manager. 
On June 8, the appellants, under whom the bankrupt was very largely indeb- 
ted for wheat then in the stores of the bankrupt, were informed that the 
bankrupt was in difficulties. Thereupon they arranged with the manager to 
repurchase the wheat on credit, at a price exceeding £200 and the wheat was 
taken delivery of the next day. This sale by the manager was unknown to 
the bankrupt who, on the same date, sent notices of suspension which were 
delivered to the manager at Y and to the appellants on the next day. The 
bankrupt, on becoming aware of the transaction, wrote to the appellants re- 
pudiating the same and that as he had suspended payment it was unfair to 
his other creditors. The trustee-in-bankruptey applied to the County Court 
Judge for an order that the alleged purchase of wheat was void as against 
him and prayed for an order for return of the goods or their value. The 
County Court Judge held that the purchase was a fraud on the Bankruptcy 
Laws. On appeal by the purchasers, the latter contended that the County 
Court had no jurisdiction to hear the claim as ‘‘it did not arise out of the 
bankruptcy”? and as such came within the proviso to the first clause of 
g, 102(/) of the Bankruptcy Act, 1888, which limited the jurisdiction given by 
the first part of the clause. On behalf of the trustee it was contended that 
the claim would never have arisen but for the Bankruptey Act. The proviso 
which came up for consideration before the Court was as follows: 

“Sect. 102 (1):... 

Provided that the jurisdiction hereby given shall not be”exercised by the county court 
for the purpose of adjudicating upon any claim, not arising out of the bankruptcy, which might 
heretofore have been enforced by action in the High Court, unless all parties to the proceeding 
consent thereto, or the money, money’s worth, or right in dispute does not, in the opinion of 
the judge exceed in value two hundred pounds.” i 


Tn dealing with the proviso, particularly the expression ‘‘not arising out of 
the bankruptey’’, occurring therein, and upholding the jurisdiction of the 
County Court Judge, the Court observed (p. 506): 

‘... It seems to me that but for the impending bankrupteoy the transaction would never 
have taken place, and but for the actual bankruptcy it would never have been impeached. 
The distinction, as I understand it, is this; suppose that before bankruptcy there had been a 
dispute between the bankrupt and A., then such a claim does not arise out of the bankruptcy, 
and the trustce has only the same claim as the bankrupt had; but I cannot conceive that this 
claim would have arisen but forthe bankruptcy, and therefore I think it is a claim arising out 
of the bankruptcy.” 


In Thompson & Sons v. North Eastern Marine Engineering Company® the 
question arose as to whether a payment of compensation made by an em- 


5 (1885) L. R. 16 Q. B. D. 508, © [1903]I. K. B. 428. 
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ployer to.a workman on the basis of an agreement entered into under the 
Workmen’s Compensation Act, 1897 was a payment under the agreement or 
under the said Act. Section 6 of the Workmen’s Compensation Act wherein 
the words ‘if compensation be paid under this Act’’ occur, came up for inter- 
pretation, and it was as follows: 


“6. Where the injury for which compensation is payable under this Act was caused under 
circumstances creating a Jegal liability in some person other than the employer to pay damages 
in respect thereof, the workman may, at his option, proceed, either at law against that person 
to recover damages, or against his employer for compensation under this Act, but not against, 
both, and if compensation be paid under this Act, the employer shall be entitled to be indemni- 
fied by the said other person.” 


The plaintiffs in that case, who were shipbuilders were engaged at the material 

‘= lime in repairing a steamship. The defendants, who were builders of marine 
yeines were also at the same time and place, engaged in repairing the boilers 
£ the steamship. One of the defendants’ servants allowed a bag of coke to 
_all into the hold of the vessel and it struck and injured a workman A, em- 

-“ ployed by the plaintiffs. A gave notice of the accident to the plaintiffs and 
claimed compensation from them. The plaintiffs agreed with A to pay him a 
particular sum per week as compensation under the Workmen’s Compensation 
Act, 1897 and a memorandum of this agreement was sent to the Registrar of 
the County Court and duly recorded by him in accordance with the said Act. 
The plaintiffs sought to be indemnified by the defendants under s. 6 of the 
Workmen’s Compensation Act. The defendants contended -that the compensa- 
tion paid by the plaintiffs to their workman under an agreement is not com- 
pensation paid under the Workmen’s Compensation Act and that s. 6 has no 
application. The Court posed the ee arising for consideration as follows 
(P: a 


..«Lhe question on which I reserved my opinion is whether or not what has been paid 
to the injured man, and also thesums which the plaintiffs are still Hable to pay to him under the 
agreement, are sums which fall under the head ‘Compensation paid under this Act’ within 
the meaning of s. 6, so that the plaintiffs are cntitled to an indemnity from the defendants.” 


Dealing with the interpretation to be placed upon the words in question, the 
cone ‘observed (p. 435): 


.. But the decisive words in this case are, as it seems to me, ‘if compensation be paid 
one this Act,’ in the Iatter part of the section. Now, is such a payment as has been made 
here under the agreement within those words? I think that I must hold that it is. If it is not 
paid under the Act, why and how isit paid? It is clearly part of the scheme of the Act that the 
parties may agree, and agreement is one of the modes of settlement under the Act ... If it is paid 
under the Act, the section says that the employer is entitled to be indemnified.” 


The Court concluded the discussion at p. 438 thus: 


**,,. and I feel bound to hold that an agreement to pay compensation being one of the 
methods contemplated by the Act, payment under such an agreement is payment of com- 
pensation under the Act, and the anne right to indeminity from the defendants follows.” 


Whether certain claims were ‘‘arising out of’’ or ‘‘under a contract’’ came 
up for consideration in Government of Gibralter v. Kenney.’ The parties in 
that case had entered into an agreement which, under clause nine, provided 
as follows: 


“Tf any dispute or difference shall arise or occur between the parties hereto in relation 
to any thing or matter arising out of or under this agreement the same ghall be referred to some 
person nominated as single arbitrator by the President for the time being of the Chartered Sur- 
veyora’ Institution and this agreement shall be deemed to be a reference to arbitration within 
the meaning of the Arbitration Acts, 1889 to 1984 or any statutory modification or re-enactment 
thereof”. 


-Before the Arbitrator to whom the dispute was referred under this clause, the 
7 [1056]8 Al E. R. 22, 
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plaintiffs took objection that he had no jurisdiction to deal with certain claims 
as they did not arise out of or under the agreement or contract. The Court 
overruled the plaintiffs’ objections holding (p. 25): 


“In my view, this arbitration clause is very wide. It covers ... ‘any dispute or difference 

[which] shall arise or occur between oe parties liereto in relatión to any thing or matter 
arising out of or under this agreement... 
The distinction between matters ‘arising out of’ and ‘under’ the agreements is referred 
to in most of the speeches in Heyman v. Darwins, Lid.’ and it is quite clear that ‘arising out 
of? is very much wider than ‘under’ the agreement. This clause incorporates a difference or 
dispute in relation to anything or matter ‘arising out of? as well ‘under’ the agreement, and, 
in my view, everything which is claimed here in this arbitration can be said to be a dispute 
. or difference in relation to something ‘ arising out of’ the agreement”, 


The question, as to whether a particular dispute was one ‘‘arising out of the 
contract’ came up for consideration before this Court in Union of India ` 
S. T. & C. CoS The material part of cl.’ 2l of the arbitration agreement in 
that case was as follows: 


“In the event of any question or dispute arising under these conditions or any special condi- 
tions of contract or in connection with this contract (except as to any matters the decision of 
which is P provided for by these conditions) the same shall be referred to the award of 
an arbitrator... ” 


In anaes this clause and in dealing with the question, this Court observed 
as olay (p. 491): . r 


..In our opinion, the claim made by the E firm was a claim arising out of the 
conieragt: The test for determining ‘the question is: whether recoursé to the contract by which 
both the parties are bound is necessary for the purpose of determining whether the claim of the 
respondent firm is justified or otherwise. If it is necessary to take recourse to the terms of the 
contract for the purpose of deciding the matter in dispute, it must be held that the matter is 
within the scope of the arbitration clause and the arbitrators have eer to decide this 
case,” “9 

In view of ne auon contained in ihe nee decisions and the reasons 
given by us earlier, it follows that the reliefs asked for by the plaintiff in the 
suit and the controversy raised by the defendants regarding the plaintiff’s 
right to obtain those reliefs, all relate to ‘‘claims or questions arising out of 
this Act or any of its provisions”, and therefore, the Court having jurisdic- 
tion is the Special Court under s. 28 of the Act. The mere fact that the 
parties had entered into an agreement by way of a ceed of charge, does not 
affect the question because, as already stated, the Act permits the advancing 
of a loan for the purpose of financing the erection of the whole or part of a 
building under an agreement entered into in accordance with s. 18(3) and 
any claim or questions raised, though with reference to the agreement, are 
really ‘‘claims or questions arising out of this Act or any of its provisions”. 
The findings on facts, recorded. by the' Court of Small -Causes and by the 
Appellate Court, have not been challenged before us. 


It follows that the second contention’ also fails. 


In the result the appeal fails and is ‘dismissed with. costs of the plaintiff. 
first respondent. 
Appeal e 
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ORIGINAL CIVIL.: 
[NAGPUR BENCH]. 


Before Mr. Justice Nain. 

. THE OFFICIAL LIQUIDATOR, NAGPUR GLASS WORKS, LTD. 
: v. i 
D. P. OGALE.? 

Companies Act (I of 1956), Secs. 477, 543—Ex parte order made under 8. 477 for private exami- 
nation when can be vacated or modified—Whether order obtained solely for facilitating progress 
of misfeasance summons an adequate ground for revoking it. 

An ex parie order for examination made under s. 477 of the Companies Acl, 1956 


is not final; it is open to a person summoned, to apply for vacating or modifying the order 
on the ground that it has been obtained without placing all the requisite materials before 


> the Court or by misstatement of facts or on other adequate grounds, and the Court has 


jurisdiction in proper cases, i. e., where it is satisfied that the order is vexatious, or oppres- 
sive, or where other adequate grounds exist, to discharge the same. This jurisdiction 
may be exercised where the order for examination is per se oppressive or vexatious, or 
where the order is sought to facilitate the progress of an action filed by the Official Liqui- 
dator against the applicants, or the order is sought in aid of some collateral purpose Q 
purpose other than the effective progress of the winding up in the interest of the company. 
Such action may be by way of a misfeasance summons. If the order has been obtained 
solely for the purpose of facilitating the progress of ihe misfeasance summons taken out 
against a director thal will be an adequate ground on which the order ought to be revoked. 
Satish Churn v. H. K. Ganguly,! In re North Australian Territory Company, Heiron’s 
case’, Maville Hose, Ld., In ret and In re Aruna Purshottam,’ referred to. 


Taer facts are stated in the judgment. 


B. A. Masodkar, for the Official Liquidator. 
C. P. Kalele, for respondents Nos. 1 and 14. 
Y. 8S. Athale, for respondent No. 2. 
B. A.-Wazalwar, for respondents Nos. 6 and 7. 
Shankar Anand, for respondent No. 10. 
V. H. Chats, for respondent No. 13. i 
Y. R. Padhye, for respondent No. 11. 
A. Ñ. Bobde, for respondents Nos. 10, 11 and 13. 
ne 
M 
Nain J. These are two applications for the revocation of the ex parte order 
dated August 27, 1969 for the examination of the Directors of the Nagpur 
Glass Works Limited—-a company under winding up under the provisions of 
s. 488 of the Companies Act, 1956. The said order was made by the learned 


Company Judge sitting in Chambers at Bombay. 


There is a controversy between the directors on the one hand and the Off- 
cial Liquidator on the other as to whether the examination is a private exami- 
nation under the provisions of s. 477 or public examination under s. 478 of 
the Companies Act. Section 477 gives power to the Court to summon persons 
suspected of having property or books or papers, of the company or who are 
suspected to be indebted to the company or who are capable of giving infor- 
mation concerning the promotion, formation, trade, dealings, property, books 


‘or papers, or affairs of the company. ' Section 477 provides for private exa- 


mination of such person. Section 478 provides that the Official Liquidator 
may make a report to the Court stating that in his opinion a fraud has been 


* Decided, February 28, 1970. O.C.J. 2 (1890) 45 Ch. D. 87. 
Company Application No. 37 cf 1960 (Ori- 3 (1880) 15 Ch. D. 189. 
ginal Application No. 9 of 1969 and No. 35 of [1989] 1 Ch. 32. 


069). (1965) 68 Bom, L. R. 421, s. c. [1966] 
1 , [1962] A. I- R. S. C. 806, © ° -< , Mb. L. J. 850. 
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committed by any person in the promotion or formation of the company, or 
by any offcer of the company in relation to the company since its formation, 
and the Court may, after considering the report, direct that that person or 
officer shall be publicly examined. While s. 477 appears to be for the purpose 
of getting information about the indebtedness, property, books and papers of 
the company and other matters stated therein, s. 478 contemplates ultimately 
a claim for damages for fraud. An order under s. 478 cannot be made with- 
out a report of the Official Liquidator that in his opinion a fraud has been 
committed. 


The controversy as to the nature of the examination ordered appears to 
have arisen out of the mistake committed by the Official Liquidator. On June 
14, 1969 he took out a chamber summons for an order of examination. This 
chamber summons is dated June 14, 1969 and has been renumbered 37.of 1969 
in the Nagpur Bench of the Bombay High Court. Relief (a) prayed for in 
the said summons is ‘‘that the person mentioned in the schedule hereto be pilin’ 
licly (italics supplied) examined as to the promotion, formation and conduct 
of the business of the company...’’. In support of this, as is usual, the Off ~ 
cial Liquidator prepared a statement for the benefit of the learned Company 
Judge. This statement is dated June 13, 1969. In the body of the report, 
the Official Liquidator states ‘‘the Official Liquidator is, therefore, desirous of 
having the said Directors, and other officers examined under section 477 of the 
Companies Act...’’, On the said summons, an order was made by the learned 
Company Judge on August 27, 1969. It says, ‘‘summons absolute. The notice 
for public examination (italics supplied) should be returnable after four 
weeks...’’. Pursuant to this order, a summons was issued to the Directors. 
This summons is dated October 8, 1969, and on the docket it bears the descrip- 
tion ‘‘summons to witness for examination under section 477’’. In the body 
of the summons also it states ‘whereas by an order of the Court dated the 
27th day of August 1969, made herein, it was ordered that you Shri..., Ex- 
Director be examined under the provisions of section 477 touching the affairs 
of the company...’’. On January 29, 1970, respondents Nos. 1 and 14 made 
an application for revocation of the order dated August 27, 1969. In the said 
application the order is deseribed as having been made under s. 477. On 
December 20, 1969 respondent No. 6 made a similar application for revocation. 
He has described the application to be for revocation of an order 
under ss. 477/478 of the Companies Act. On February 20, 1970, the 
Official Liquidator filed his reply to these two applications for revocation. 
In the said reply, it is stated that the Official Liquidator intended the proceed- 
ings to be for private examination and that it was only due to the mistake 
that the word ‘‘publicly’’ was put in the prayer clause of the chamber sum- 
mons. He states that the application itself was under s. 477 of the. Companies 
Act, and that the said application was granted and that the examination that 
was sought was under that provision and not under s. 478. The Official Liqui- 
dator submitted that the docket would show that the provisions of s. 477 were 
invoked and that it was never his intention to invoke tLe provisions of s. 478. 
He also argues that the procedure required to be followed was under s. 477 
and not under s. 478. He submits that the word ‘publicly’ was inadvertently 
used and that the examination should proceed only under s. 477 and not under 
s. 478 of the Companies Act. 


It would appear to me that the Offcial Liquidator intended to obtain an 
order for private examination under the provisions of s. 477 of the Companies 
Act. Ie follows the procedure prescribed for an order to that effect. The 
word ‘publicly’ has been used in the chamber summons inadvertently and the 
deseription on the docket of the chamber summons as well as the averment 
in the statement dated June 13, 1969 clearly indicate that what was sought 
was private examination. The mistake on the part of the Official Liquidator 
in the chamber summons has correspondingly led to the mistake in the order 
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of the Court. I am, therefore, of the opinion that what was sought and what 

has been ordered is a private examination of the Directors under the provi- 

a of s. 477 and not a public examination under s. 478 of the Companies 
ct. 

The ground on which the revocation is sought is that the order sought to 
be revoked has been obtained mala fide and with an ulterior motive, that is 
with a view to elicit further information from the Directors so as to prosecute 
a misfeasance summons previously taken out under the provisions of s. 543 
of the Companies Act. The contention is that the order has been obtained far 
the sole purpose of eliciting information for the better prosecution of a mis- 
feasance summons. It is further contended that the said order has not been 
obtained for the effective prosecution of the winding up but to facilitate the 
prosecution of the misfeasance summons. It is, therefore, for an ulterior or colla- 
teral purpose and is otherwise vexatious and oppressive and, therefore, it 

ught to be revoked. 

F A few dates are material. The winding up order was made on February 16, 
1962. Misfeasance summons under s. 543 of the Companies Act was taken out 
on February 15, 1967, that is on the last day of the limitation allowed by 
s. 643 of the Companies Act. A chamber summons for an order for private 
examination was taken out on June 14, 1969 supported by a statement dated 
June 13, 1969 and the order itself was made on August 27, 1969. 

The question of fact that arises for consideration is whether the application 
for private examination was made solely for the purpose of enabling the Official 
Liquidator to prosecute the misfeasance summons under s. 543 of the Com- 
panies Act or for the purposes of effective prosecution of the winding up itself. 
Tn this connection a reference to the reply filed by the Official Liquidator on 
February 20, 1970 to the application for revocation is necessary. The follow- 
ing passages appear in the said reply :— 

“1. The examination under section 477 is meant for the thorough investigation of the 
proceedings so as to arrive at the correct liability or otherwise of the concerned parties. 

2. The Official Liquidator has taken out the summons under section 477 after fully sa- 
tisfying himself that it is in the interest of the Company under liquidation to examine the 
respondents under that provision. This will in fact aid the administration of justice and 
also the proceedings initiated under section 543 of the Companies Act. It is submitted that 
such an cxamination is only (italics supplied) with a view to find out as to whether the various 
charges of misfeasance and/or breach of trust could be supported or not. There is no 
question of any fishing enquiry as alleged under the provisions of section 477 or under section 
478 since the examination contemplated under those provisions is a matter of investigation into 
the affairs of the Company and acts of its officers. 

3. The summons is neither oppressive nor vexatious but has been issued in the interest 
of justice as well as in the interest of the Company with a view to have further information 
to facilitate the progress of the misfeasance summons filed against the respondents.” 


The applicants, for revocation, made an attempt at pointing out to me cer- 
tain averments in the statement of the Official Liquidator, dated June 13, 
1969 in support of the chamber summons for an order of private examination. 
Mr. Masodkar on behalf of the Official Liquidator objected to the applicants’ 
referring to those averments and in support of his objection he drew my 
attention to the judgment of the Supreme Court in Satish Churn v. H. K. 
Ganguly! The Supreme Court observe that the rules framed by the Supreme 
Court for examination under s. 477 do not contemplate any right of inspection of 
the statement of the Official Liquidator. Rule 248 contemplates an order ez 
parte and the scheme of the Rule further emphasises the fact that all these 
enquiries are intended to be confidential proceedings. The person whose exa- 
mination is sought to be held has, therefore, no right to inspect the statement 
made by the liquidator on which the order of the Court proceeds. Further, 
Rule 360 gives the right of inspection only in respect of the file of the pro- 
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ecedings of liquidation. The order passed by the Court and the summons is- 
sued thereon under Rule 243 may be regarded as forming part of the file of the 
proceedings of liquidation, but having “regard to the nature of the statement 
made by the Official Liquidator on which the Judge’s order is passed, it is 
not part of the file of the proceedings of liquidation. The person summoned, 
even if he is an officer or director of the company, is, therefore, not entitled 

to. inspection thereof relying upon Rule 360. 
' Mr. Masodkar argued that if the nature of the statement is that it is a con- 
fidential document and the Directors have no right to inspect it, they can 
never rely on the said statement. There appears to be substance in that argu- 
ment. That, however, does not take away the jurisdiction of the Company: 
Judge to refer to the said statement. The statement is intended to enable the 
Company Judge to make an ex parte order on its basis. The order having 
been made on the basis of that statement when an application for revocation 
is made, the Judge hearing the upplication for revocation must inevitably- 
-refer to the averments in the statement and find out on what averments the 
ex parte order was obtained and whether there are mis-statements or omis- 
sions and whether there is any adequate ground on which the order vouglit to 
be revoked. There appears to me to be ‘nothing to prevent the Court from 
referring to averments in the said statement and it is not so contended on 
behalf of the Official Liquidator. 

The statement filed by the Official Liquidator sendin the follows passages: = 


“l. The Official Liquidator is, therefore, desirous of having the said Directors and other 
officers cxamined under section 477 of the Companies Act with a‘ view to cliciting further in- 
formation from the said Directors and other officers so that he could prosecute misfeasance 
summons filed by the Official Liquidator against the said Directors and other officers in this 
Hon’ble Court. A list of points on which the rts have ned the Directors and other 
officers are guilty of misfeasance is given below. . 

“2. The Official Liquidator has, therefore, token out a summons for examination of the Di- 
rectors and other officers of the company. The Official Liquidator submits that it is absolutely 
essential that the said Directors and other officers are examined by this Hon’ble Court so that 
further information may be elicited from them with a view to prosecuting the misfeasance sum 
mons filed against them efficiently.” 


On the basis of the averments made in the reply of the Official Liquidator and 
the statement filed by the Official Liquidator in support of the chamber sum- ° 
mons for an order under s. 477 of the Companies Act, I have no hesitation in 
coming to the conclusion that the purpose of obtaining the order of private 
examination under s. 477 of the Companies Act was solely the prosecution of 
the misfeasance summons. 

The jurisdiction of the Court to revoke an order for private examination 
is not disputed on behalf of the Official Liquidator. In fact, in the Supreme 
Court case referred to above, in Satish Churn v. H. K. Ganguly, it is observed 
that under rule 248 an application for an order for examination under s. 477 
may be made ex parte, and the Company Judge may, if he is satisfied that 
the interest of the company will be served by the examination of a person-— 
be he an officer of the company or other person—make the order. The primary 
test for making the order is whether it is just and beneficial to the business 
of the company. But the power conferred by the section is very wide and the 
Court must guard itself against being made an instrument of vexation or op- 
pression. The order which is made ex parte is not final; it is always open 
to a person summoned to apply for vacating or ‘modifying the order on the 
eround that it has been obtained without placing all the requisite materials 
before the Court or by misstatement of facts or on other adequate grounds, 
and the Court has jurisdiction in proper cases, i.e., where it is satisfied that 
the order is vexatious, or oppressive, or where other adequate ee exist, 
to discharge the same. 

In the Supreme Court case aid to above, ihe judgment of the Bench 
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of five Judges was delivered by Shah J. A single Judge sitting as a Com- 
pany Judge in the Calcutta High Court had refused to revoke the ex parte 
order for private examination. On appeal, a Division Bench of the -Calcutta 
High Court revoked the said order. Against the said order of revocation, the 
appeal m Supreme Court was filed. There was in the Caleutta case no mis- 
feasance summons pending. In the judgment, some English cases are re- 
ferred to, viz., (1) In re North Australian Territory Company*, (2) Heiron’s 
Case? and (3) Maville Hose, Ld., In re.4 In the said judgment, their Lòrd- 
ships observed that the relevant provisions of the English Companies Act, 1862 
(25 and 26 Vict. ¢.89), the English Companies Act, 1929 (19 and 20 Geo 5 
e.23) and the English Companies Act, 1948 (11 and 12 Geo. 6, e.88) on the 
question relating to examination of officers of the company or other persons 
are substantially the same as s. 477 of the Indian Companies Act, 1956, and 
the principles laid down by the superior Courts in England, which have been 
assimilated in the practice of Company winding up by the Courts in India are 
useful in determining the nature of the proceeding. The said judgment pro- 
ceeds to decide as follows (p. 811): 


“The jurisdiction to vacate or modify an ex parte order under Rule 248 being granled, the 
question which falls to be determined is whether the order passed by Mr. Justice Mitter was 
oppressive or vexatious or otherwise liable to be vacated or modified for adequate grounds. In 
our view, there is no ground for holding that the order is liable to be vacated or modified. It 
was never even suggested in the High Court that the order for examination was per se oppre- 
ssive or vexatious. This is rot a case in which the order is sought to facilitate the progress of 
an action filed by the official liquidator against the appellant, nor is there reason to hold that 
the order is sought in aid of some collateral purpose— a purpose other than effective progress 
of the winding up in the interest of the Company.” 


In In re Aruna Purshottam’ an application was made for revocation of an 
order made under s. 477 of the Companies Act. My learned brother, Mr. Justice 
Tuljapurkar, held that the fact that a misfeasance summons is taken out against 
a person under s. 543 of the Companies Act, 1956, which is pending, does 
not prevent private examination of such person under s. 477 of the Act. An 
Officer of a Company can be summoned for examination irrespective of whe- 
ther he has in his possession any property, books or papers of the Company 
or not, whether he is indebted to the Company or not, or whether or not the 
Court deems him capable of giving information. An Officer of a Company, 
unless the contrary is established, must, under s. 477 of the Companies Act, 
1956, be always deemed a person who will be in a position to furnish informa- 
tion inter alia about his conduct with regard to the management of the com- 
pany and concerning its trade, dealings, property, books or affairs of the 
company. Person seeking to have the order passed under s. 477 discharged 
must show that not only an action at the instance of the Liquidator is pending 
against him but his private examination is sought solely for the purpose of 
facilitating the progress of that action against him or for the purpose of 
harassing him. Mere possibility that items or topics which are the subject- 
matter of the misfeasance summons under s. 543 might crop up while the 
person is being examined under s. 477, cannot be a ground for holding that the 
private examination will be oppressive or vexatious. A passage in the judg- 
ment reads as follows (p. 429): 

“In wy view, what must be shown by a person who is affected by the order directing 
his private examination is that not only an action at the instance of the liquidator is pending 
against him but that his private examination is sought solely for the purpose of facilitating the 
progress of that action against him or that his private examination is sought for the purpose 
of barassing him. In the present case no materials have been brought on record by the appli- 
cant to show that his private examination was sought by the Official Liquidator either for ha- 
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rassing him or solely for the purpose of facilitating the progress of the misfeasance summons 
taken out against him.” 


In my opinion, therefore, the order which is made ex parte is not final; it is 
always open to a person summoned to apply for vacating or modifying the 
order on the ground that it has been obtained without placing all the requisite 
materials before the Court or by misstatement of facts or on other adequate 
grounds, and the Court has jurisdiction in proper cases, i.e., where it is satis- 
fied that the order is vexatious, or oppressive, or where other adequate grounds 
exist, to discharge the same. This jurisdiction may be exercised where the 
order for examination is per se oppressive or vexatious, or where the order is 
sought to facilitate the progress of an action filed by the Official Liquidator 
against the applicants, or the order is sought in aid of some collateral purpose 
—a purpose other than effective progress of the winding up in the interest of 
the company. Such action may be by way of a misfeasance summons. If 
the order has been obtained solely for the purpose of facilitating the progress 
of the misfeasance summons taken out against a Director that will be an ade- 
quate ground on which the order ought to be revoked. 

Mr. Masodkar, appearing on behalf of the Official Liquidator, contended that 
every summons taken out for private examination under s. 477 or for public 
examination under s. 478 of the Companies Act is for the effective prosecu- 
tion of the winding up. He contended that proceedings under s. 543, that is 
misfeasance proceedings, are in themselves for effective prosecution of the wind- 
ing up; the private or public examination promotes the winding up as it re- 
sults in the collection of assets or damages which are also part of the assets 
of the company. He drew my attention to the provisions of s. 477, sub-ss. (5) 
and (6) and pointed out that where after the examination of a Director or 
an officer of the company such Director or officer admits that he is indebted 
to the company, the Court may order him to pay the admitted amount to the 
Official Liquidator. Sub-section (6) provides that if such officer or Director 
admits that he had in his possession any property belonging to the company, 
the Court may order him to deliver to the provisional liquidator such pro- 
perty. Sub-section (7) directs that orders made under stb-ss. (5) and (6) 
shall be executed in the same manner as decrees for the payment of money or 
for the delivery of property under the Code of Civil Procedure, 1908, respec- 
tively. Mr. Masodkar contended that where the Court finds as a result of an 
investigation under s. 477 of the Companies Act that some such person is in- 
debted to the company or holds the property of the company, the Court will 
have no power to make an order of payment or restoration except in cases 
where the claim is admitted. For the non-admitted part of the claim for 
which Director or officer becomes liable, there is no provision under s. 477 for 
an effective order and ultimately the Official Liquidator will have to resort to 
the provisions of s. 548 of the Companies Act. He pointed out that in s. 478 
there is no provision for order of payment of damages assessed and resort 
must be had to the provisions of s. 543 for making such order. He, therefore, 
argued that private or public examination is an aid to misfeasance summons 
and they are two stages of the same proceedings. He also argued that the 
private examination is intended to enable the Official Liquidator to judge whe- 
ther there is a case under s. 543 and if he comes to the conclusion that there 
is no case under s. 543 of the Companies Act, he may drop the proceedings. 
He further contended that unless the proceedings for private examination are 
oppressive or vexatious or lead to harassment, there can be no revocation. 

The Supreme Court judgment in Satish Churn v. H. K. Ganguly provides 
that an order under s. 477 may be revoked where it has been obtained with- 
out placing all the requisite materials before the Court or by misstatement of 
facts, or where it is oppressive or vexatious or on other adequate grounds. 
Such adequate grounds may be that the order has been obtained to facilitate 
the progress of an action filed by the Official Liquidator against the Director, 
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or that it has been obtained in aid of some collateral purpose—a purpose other 
than effective progress of the company. It would appear from the judgment 
of the Supreme Court that if the order is sought or obtained to facilitate the 
progress of an action filed by the Offcial Liquidator against the Directors or 
officers, it is an adequate ground for revocation. In my opinion, such an order 
would also be for a collateral purpose. Lord Justice Bowen has described the 
power under s. 115 of the English Companies Act, 1862 which corresponds to 
s. 477 of the Companies Act, 1956 as inquisitorial power in In re North Austra- 
han Territory Co. The use of such inquisitorial power to find materials for 
the misfeasance summons if the order is obtained solely for that purpose would 
be oppressive and vexatious and not for the purposes specified in s. 477, that 
is, for discovery or laying hands on the property or assets of the company for 
the purpose of distribution and winding up. 

The second contention taken by Mr. Masodkar on behalf of the Official Liqui- 
dator is that when the Supreme Court judgment states that when an order is 
sought to facilitate the progress of an action filed by the Official Liquidator 
against the Directors, it may be a ground for revoking the order, the Supreme 
Court is referring to an independent action, that is in India a suit filed by 
the Official Liquidator against a Director. A misfeasance summons was not 
within the contemplation of the Supreme Court and the observations of the 
Supreme Court do not apply to misfeasance summons. 


In this connection, it must be observed that in the Supreme Court case, there 
was no misfeasance summons pending in the Calcutta High Court. In the 
judgment, the Supreme Court has referred to three cases which I have set out 
hereinabove. In Hestron’s case a voluntary liquidator commenced an action for 
damages against Mr. Heiron, a director of the bank, for having made false 
representations to the bank concerning the position and credit of a customer 
whereby the bank lost some £3,000, and for balances claimed from him. In 
this action, the liquidator served interrogatories upon a Director and there- 
after the liquidator applied for public examination of a Director. It was held 
that the Liquidator had already obtained from the defendant the answers to 
the interrogatories and thereafter further answers which were refused and it 
was then that he came and sought to take advantage of the inquisitorial powers 
conferred on him by the Companies Act. It was, therefore, held that having 
subjected the defendant to searching interrogatories, the Liquidator-plaintiff 
asked to interrogate him again, the plaintiff must be content with the answers 
he obtained. It is true that in this case there was an independent suit against 
a Director. Similarly, in the case of In re North Australian Territory Com- 
pany, the Liquidator filed with leave of the Court an action against another 
company for setting aside an agreement of purchase and obtained an order for 
affidavit of documents but the Court declined to make an order for produc- 
tion of documents, or the examination of the company’s secretary on interro- 
gatories, on the ground that no defence having been filed, the discovery was 
premature in that stage of the action. The Liquidator thereafter obtained an 
order for examination of the secretary before an examiner under s. 115 of the 
Companies Act, 1862. In that examination, the secretary refused to answer a 
question relating to the matters in issue in the action. It was held that as 
the liquidator had shown no reason for seeking the discovery except to assist 
him in the action, and so to evade the order of the Court postponing dis- 
covery in the action and for that reason, the witness was justified in refusing 
to answer the question. In this case also it would appear that there was an 
independent action by a suit. In the third case of Maville Hose, Ld.. In re 
an, order which was regarded as premature and oppressive in the cir- 
cumstances of the case was discharged by the Court. In that case, the ques- 
tion of an independent action did not arise. These are the three cases re- 
ferred to in the Supreme Court judgment on which is based, the observation 
of their Lordships that ‘‘this is not a case in which the order is sought to 
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facilitate the progress of an action filed by the Official Liquidator against the 
appellant’’. i 

It appears to me that there is no distinction between an independent action 
taken by the Official Liquidator against the Directors for an order of pay- 
ment of a debt or damages and a misfeasance summons taken out under s. 543 
of the Companies Act. Misfeasance proceedings are of the nature of a suit 
and are tried as such by virtue of s. 141 of the Civil Procedure Code which 
provides that the procedure provided in the Civil Procedure Code in regard 
to suits shall be followed, as far as it can be made applicable, in all proceed- 
ings in any Court of civil jurisdiction. In the case of Kumarapuram vy. 
Pestonjee® it was held in respect of s. 214 of the Indian Companies Act, 1882 
which corresponded to s. 235 of the Indian Companies Act, 1913 and now cor- 
responds to s. 543 of the Companies Act, 1956, that s. 214 of the Indian Com- 
panies Act, 1882 gave no new rights but simply provided a summary mode of 
entorcing rights which must otherwise have been enforced by suit. The section 
authorises the recovery at the instance of the liquidator, creditor or a contri- 
butory of the Company in liquidation first of moneys for which the defendant ` 
had become accountable to the Company and secondly the pecuniary loss sus- 
tained by the Company through the misfeasance or breach of duty of the de- 
fendant. In the later case of Vadilal .Chatrabhuj v. Thakorelal’ another 
Division Bench of the Bombay High Court consisting of Chagla C.J. and 
Dixit J., held that proceedings under ss. 234 and 285 of the Companies Act, 
1913 by way of misfeasance summons were very similar to proceedings in the 
nature of a suit and fall within the scope of the words ‘‘in any suit or other 
legal proceedings’’ in s. 141, Civil Procedure Code. It was consequently held 
that the procedure provided in the Code, in so far as it could be made appli- 
eable, should be applied to such proceedings and since there was nothing in 
s. 235, Companies Act which rendered the provisions of O. XXIII, r. 3, Civil 
Procedure Code inapplicable to misfeasance proceedings a compromise which 
was a fair and proper one should be given effect to by the Court. . 

Mr. Bobde, on behalf of respondents Nos. 10, 11 and 13 contended that if, 
instead of being items in misfeasance summons, the same items had been con- 
tained in a plaint in an independent suit, it should not make any difference 
because after all s. 543 was a summary remedy and a suit in respect thereof 
was not barred. If an order for private examination in furtherance of such 
suit could be said to be for collateral purpose and not for the purpose of 
winding up, would not such order be for collateral purpose if the same 
charges were mace in the misfeasance summons? ‘The collateral or ulterior 
purpose in obtaining an order for private examination may be achieved for a 
suit or for a misfeasance summons. As long as the purpose of the order was 
to collect material for misfeasance summons and not to achieve the specific 
purpose of s. 477 it was a collateral or ulterior purpose. It makes no differ- 
ence whether the material was being collected for a suit or for misfeasance 
summons. There appear to be considerable force in this argument and in that 
view, I am supported by the judgment of Mr. Justice Tuljapurkar in In re 
Aruna Purshottam. Mr. Justice Tulzapurkar observed (p. 429): 

“In my view, what must be shown by a person who is affected by the order directing 
his private examination is that not only an action at the instance of the liquidator is pending 
against him but that his private examination is sought solely for the purpose of facilitating the 
progress of that action against him or that his private examination is sought for the purpose 
of harassing him. In the present case no materials have been brought on record by the appli- 
cant to show that his private examination was sought by the Official Liquidator either for 
harassing him or solely for the purpose of facilitating the progress of the. misfeasance summons 
taken out against him.” 


Ttt would appear from the above passage that Mr. Justice Tulzapurkar was 
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equating an action at the instance of the Liquidator against the Directors with 
the misfeasance summons taken out against them. In my opinion, there will 
be no difference where the order under s. 477 has been obtained for the pur- 
pose of facilitating the progress of a misfeasance summons against the Direc- 
tors, instead of facilitating the progress of a suit against them. 


In the result, I hold that the applicants have made out adequate ground for 
revoking the order dated August 27, 1969 for private examination under the 
provisions of s. 477 of the-Companies Act, 1956. The said order is, therefore, 
hereby revoked and vacated. 


In the circumstances of the case, there will be no order as to costs. 
Order revoked and vacated. 


APPELLATE CIVIL. 
[NAGPUR BENCH] 


Before Mr. Justice Bhole. e 
SMT. SHANTABAI MUKATESHWARPRASAD MISHRA 


v. 
KAMLAKANT LAXMIKANT.* 


Suits Valuation (Maharashtra Extension and Amendment) Act (Mah. IV of 1960), Secs. 8,3,4,11— 
Bombay Court-fees Act (Bom. XXXVI of 1959), Sec. 6B—Value of land for jurisdiction in 
suits mentioned in 8. 6 (v), (vi) & (wi) (d) of Court-fees Act where no rules made by State 
Government for determining such value. ` 

Where the State Government under s. 8 of the Suits Valuation (Maharashtra Extension 
and Amendment) Act, 1960, has not made rules for determining the value of land for 
purposes of jurisdiction in suits mentioned in paras. (v) and (vi) and cl. (d) of para. (at) in 
3. 6 of the Bombay Court-fees Act, 1959, the value for purposes of jurisdiction will be the 
market value of the land. 

Dayaram v. Gordhandas!, Kirty Churn Mitter v. Aunath Nath Debt and Govindbhai 
v. Dahyabhai,’ referred to. 


THE facts are stated in the judgment. 


P. T. Trwed, for the appellant. 
K. A. Ghatpande, for the respondent. 


Buous J. This is an appeal by the plaintiff from an order passed by the 
Civil Judge, Senior Division, Nagpur, in regard to the valuation of the Court- 
fee and for jurisdiction purpose. The plaintiff has filed a suit for possession 
of agricultural land. He has paid the Court-fee stamp of a value equal to 
twenty times the land revenue. He has valued for the purpose of jurisdic- 
tion Rs. 9,000 which, according to him, was the market valde of the land. An 
objection was raised by the defendant stating that the valuation so far as 
jurisdiction was concerned was not proper. According to the defendant, the 
valuation for the purpose of jurisdiction should be similar. to that of the 
valuation for the purposes of the Court-fee stamp. The learned Civil Judge, 
who has entertained this objection, came to be of the view that the proper 
valuation would be similar to the valuation the plaintiff made for the purposes 
of the Court-fee stamp. This order of the trial Court, therefore, is now chal- 
lenged here. 
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The point, therefore, that arises here for determination is to see whether 
the valuation for the purposes of jurisdiction is twenty times the land revenue 
as was paid for the Court-fec stamp or is the market value. 


Admittedly, the land which is the subject-matter of the suit is held on a 
permanent settlement exceeding thirty years. Therefore, this suit for posses- 
sion of such land would fall within the purview of s. 6(v)(b) of the Bombay 
Court-fees Act, 1959. For the purposes of Court-fee, therefore, in suits for 
possession of such lands, a sum equal to twenty times the survey assessment 
should be the valuation. The plaintiff has done valuation according to this 
provision and paid the necessary Court-fees. Now, the objection of the defen- 
dant is that the plaintiff ought to value the jurisdiction equal to the sum 
which he valued for the purposes of the Court-fee stamp. The plaintiff has 
valued it according to the market value of the land. It is, therefore, the con- 
tention of the Jearned advocate for the applicant that the objection was im- 
properly upheld. We will have to look at s. 8 of the Suits Valuation Act 
applicable to our State of Maharashtra. Section 8 is as follows: 


‘Where in suits other than those referred to in Paragraphs (v), (vi) and (x) and clause (d) 
of Paragraph (xi) in section 6 of the Bombay Court-fees Act, 1059 (Bom. Act XXXVI of 1059), 
Court-fees are payable ad valorem under the Bombay Court-fces Act, 1959 (Bom. Act XXXVI 
of 1959), the value as determinable for the computation of Court-fees and the value for purposes 
of jurisdiction shall be the same.” 


It is, therefore, clear from this provision that it divides the suits into two 
classes. One class of suits are those suits which are referred to in paras. (v), 
(vt), (x) and el. (d) of para. (si) in s. 6 of the Bombay Court-fees Act, 1959. 
These are the suits for possession of land, houses and gardens, suits to enforce 
a right of pre-emption, suits against mortgagees for recovery of the mortgaged 
properties and suits for specific performance of awards. The other class of 
suits is that of suits other than mentioned above. Under s. 8 of the (Maha- 
rashtra) Suits Valuation Act, one class of suits have to be paid Court-fees 
according to what is mentioned there. The suits mentioned in the paragraphs 
have to be computed in a different way. For the suits which are not included 
in the above paragraphs and the Court-fees are payable ad valorem under the 
Bombay Court-fees Act of 1959, the value as determinable for the computa- 
tion of the Court-fees and the value for purposes of jurisdiction shall be the 
same. Evidently, therefore, the Legislature has intended that when suits other 
than those referred to in the abovesaid paragraphs are instituted, then the 
Court-fees when payable ad valorem, the value as determinable for the compu 
tation of the Court-fees should be similar to the value for purposes of juris- 
diction. In so far as the instant suit with which we are concerned, it is a 
suit which falls within the category of s. 6(v)(b). Section 8 of the Suits 
Valuation Act, therefore, does not contemplate that the value for the purposes 
of Court-fee in this suit and the value for the purposes of jurisdiction shall 
be the same. What then shall be the value for the purposes of jurisdiction ? 


Under s. 3 of the Suits Valuation Act, the Government may make 
rules for determining the value of land for purposes of jurisdiction in the 
suits mentioned in paras. (v) and (vt), and el. (d) of para. (at) in s. 6 of 
the Bombay Court-fees Act. These are the paragraphs referred to in s. 8 of 
the Suits Valuation Act. Under sub-s. (2) of s. 3, the rules may determine 
the value of any class of land, or of any interest in land m the whole or any 
part of a local area, and may prescribe different rules for different places 
within the same local area. Therefore, the State Government has to make 
rules for the purpose of determining the value of land for the purposes of 
jurisdiction. Admittedly, the State Government has not made rules. If, there- 
fore, rules are not there, then what should be the value for purposes of juris- 
diction in so far as the suits, which come within the purview of paras. (v), 
(vi), (£) and cl. (d) of para. (zi) in s. 6 of the Bombay Court-fees Act, are 
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concerned? We will have, therefore, to find some guideline in the Suits 
Valuation Act itself. 

Section 4 of the Suits Valuation Act is regarding the valuation of relief in 
certain suits relating to land. Under. this section, where a suit mentioned in 
paragraphs other than those mentioned in s. 8 of the Suits Valuation Act re- 
lates to land or interest in land of which the value has been determined by 
rules under the last foregoing section, the amount at which for purposes of 
jurisdiction the relief sought in the suit is valued shall not exceed the value 
of the land or interest as determined by those rules. Therefore, the Legisla- 
ture appeared to be contemplating to value for the purposes of jurisdiction 
on the basis of the value of the land or interest. It is not determinable on 
the basis of the value for the purposes of the Court-fees. Moreover, under 
s. 11 of the Suits Valuation Act, a procedure where objection is taken on ap- 
peal or revision that a suit or appeal was not properly valued for jurisdic- 
tional purposes, is laid down. This also contemplates that the valuation for 
the purposes of jurisdiction should be on the basis of the market value. It 
appears to me, therefore, that the learned Civil Judge was not right when he 
decided that the plaintiff’s valuation according to the market value for the 
purposes of jurisdiction is not proper. 

We have also several rulings of our own High Court which support my view. 
In Dayaram v. Gordhandas,' this Court has taken the same view. Mr. Justice 
Russell observed during the course of the judgment in this case that the Court- 
fees Act, s. 7, cl. 4 (which is equal to s. 6, cl. 5, of our Bombay Court-fees 
Act), provides that for the purpose of determining the amount of Court-fee 
payable, the value of certain classes of suits should be taken to be the amount 
at which the plaintiff values the relief sought. But his Lordship did not 
think that the Legislature ever intended to leave it to the plaintiff to choose 
the Court in which he should bring his suit for possession or partition of 
property by assigning an arbitrary value to the subject-matter of the suit. 
According to his Lordship, the provisions of the Suits Valuation Act (ss. 7, 8 
and 11), clearly indicated that that was not the intention of the Legislature. 
In the absence of any rule made by the State Government, his Lordship 
thought that the correct rule to follow was that indicated in the observation 
of Garth, C. J., in Kirty Churn Mitter v. Aunath Nath Deb? that for pur- 
poses of jurisdiction in partition suits we should be guided by the value of the 
property in suit. A similar view was also taken by this Court in Govind- 
bhai v. Dahyabhai? During the course of the judgment, Justice Broomfield 
has observed as follows: 

‘Where a suit is for declaration and possession, in so far as the suit is for a declaration, 
S. 8, Suits Valuation Act, has no application since that section is restricted to suits in which 
court-fees are payable ad valorem and the Court-fee in a suit for a declaration is not payable 
ad valorem but a fixed fee is payable. In so far as relief of possession is concerned the suit is 
to be valued for fiscal purposes under S. 7, para. 5, Court-fees Act, but such suits are excepted 
from the operation of S. 8 as stated therein and so S. 8 has no application in this case also. 
Therefore in a suit seeking declaration and possession, the value for fiscal purposes is not to be 
the value for purposes of jurisdiction. The value for jurisdiction in such a case is to be the real 
value of the subject matter in view of O,7, R. 1 (1), Civil P.C.” 


For the aforesaid reasons, therefore, it appears to me that the order passed 
by the trial Court is illegal. This appeal, therefore, will have to be allowed. 
I, therefore, allow this appeal, set aside the order of the trial Court and 
direct the respondent to pay the costs of the appellant. Case papers should 
be sent back to the trial Court for trial according to law. 


Appeal allowed. 


1 (1906) I. L.R. 81 Bom, 78, 8. c. 8 Bom. 8 [1987] A. I. R. Bom, 826, s. o. 39 Bom. 
L. R. 882. 


L. R. 885. 
2 (1882) I. L. R. 8 Cal. 757. 
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CRIMINAL REVISION. 
[NAGPUR BENCH] 


Before Mr. Justice Bhole. 


REHAMAN GULAB MUSALMAN 
v. 
THE CORPORATION OF THE CITY OF NAGPUR.* 


Prevention of Food Adulteration Act (37 of 1954), Secs. 2 (viii), 20—City of Nagpur Corpora- 
tion ‘Act (II of 1950), Secs. 7, 408,409 — General Clauses Act (X of 1897), Secs. 2 (81), 18— 
Administrator appointed on supersession of Nagpur Corporation whether “local authority’”’ within 
8. 3 (viii), Prevention of Food Adulteration Act—Whether such Administrator can grant 
sanction to prosecute under 8. 20. 


The Administrator appointed on the supersession of the Nagpur Corporation under 

the City of Nagpur Corporation Act, 1948, is a “local authority” within the meaning of 

s. 2 (viii) of the Prevention of Food Adulteration ACE 1094, .for the purpose of granting 
‘sanction under s. 20 of the latter Act, 

Rampada Majhi v. Nagendranath Chakravarty) and Gulab Chand v. State?, agreed with. 

State of Bombay v. Parshottam®, explained. 
Narasimha Iyengar v. The Corporation of the City of Bangalore‘, Dist. Board, Farrukhabad 
` vy. Prag Dutt®, Damodar v. Bonwarilal® and Ram Narain v. The State of U. P.’, referred to. 


Tex facts are stated in the Judgment: 


B. V. Gaikwad, for the applicants. 
CLS. Dharmadhikari and S. M. Hajarnavis, for PEER TN No. 1. 
M: M. Qazi, Assistant Government Pleader, for non-applicant No. 2. 


' BHOLE J. The two accused, who are aggrieved by an order passed by the 
Special Judicial Magistraté, First Class (Corporation), Nagpur and whose order 
is confirmed by the Additional Sessions Judge, Nagpur, have come here in 
revision. 

Accused No. 1 is a servant of accused No. 2. They are being prosecuted for 
an offence punishable under s. 7(¢) read with s. 16 of the Prevention of Food 
Adulteration Act, 1954 (hereinafter referred to as “‘the Food Adulteration 
Act’’). It is alleged that they were stocking as well as selling adulterated 
vil on February 19, 1968. The complaint was filed by the Municipal Secre 
tary against the two accused on October 4, 1968. It is the case of the accused 
that the Nagpur Corporation had been superseded under s. 408(7) of the City 
of Nagpur Corporation Act, 1948 in 1965 and that an Administrator had been 
appointed. At the time when this offence is alleged to have been committed 
the Administrator was in charge of the Administration of the City of Nagpur 
Municipal Corporation. The: case of the accused is that the Administrator’s 
authority to the Municipal Secretary to prosecute the accused is neither valid 
nor proper. According to them, it is only the Municipal Corporation that 
could permit the Municipal Seeretary to prosecute the accused. It is, there- 
fore, their plea that the Administrator cannot authorise the Municipal Secre- 
tary to prosecute the case. On the other hand, the contention of the Corpora- 
tion of the City of Nagpur is that that authorisation to the Municipal Secre- 
tary by the Administrator is quite legal and proper under the Food Adultera- 
tion Act. 

For the purposes of understanding the contention of the learned advocate 
for the accused it is better to recite s. 20 of the Food Adulteration Act. 


*Decided, February 11/12, 1970. Criminal [1961] A. I. R. S.C. I 
Revision Application No. 232 of 1069. 4 [1964] M. L.J. (Cri) 437 
1 [1968] Cr. L. J. 557. 5 [1048] A. T. R. All. 382, r."B 
2 [1968] 2 Cr. L. J. 589. 6 [1960] A. I. R. Cal. 469 
3 (1060) 63 Bom. L. R. 265, S.C., 8.0. 7 [1957] A. I. R. S. C. 18. 
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Section 20 of the Food Adulteration Act is as follows: 


“20. (1) No prosecution for an offence under this Act shall be instituted except by, or 
with the written consent of, the Central Government or the State Government or a local autho- 
rity or a person authorised in this behalf, by general or special order, by the Central Government 
or the State Government or a local authority: 

Provided that a prosecution for an offence under this Act may be instituted by a purchaser 
referred to in section 12, if he produces in Court a copy ‘of the report of the public analyst along 
with the complaint. 

(2) No Court inferior to that of a Presidency Magistrate or a Magistrate of the first class 
shall try any offence under this Act.” 


It is, therefore, clear from s. 20 that a prosecution under the Food Adultera- 
tion Act has to be instituted only with the written consent of a local autho- 
rity or a person authorised in this behalf, by general or special order by a 
local authority. We are not much concerned here with the consent either of 
the Central Government or the State Government. Section 2(vi) of the 
Food Adulteration Act defines ‘‘local authority’’ as follows: 


“* ‘local authority’ means in the case of — 

(1) a Ilocal area which is — 

{a) a municipality, the municipal board — or municipal corporation; 

(b) a cantonment, the cantonment authority; 

(c) a notified area, the notified area committee; 

(2) any-other local area, such authority as may be prescribed by the Central Government 
or the State Government under this Act;” 


The ‘‘local authority’’ is either a municipality, a cantonment or any other 
notified area. Reading, therefore, s. 20 along with s. 2(viti) of the Food 
Adulteration Act, it is plain that no prosecution for an offence under the Act 
could be instituted except with the written consent of the local authority. The 
local authority may be a municipality or a cantonment or a notified area. 


It is now the contention of the learned advocate for the applicants that the 
prosecution could be, therefore, only with the consent of the local authority of 
Nagpur. It is argued by him that the ‘‘Municipal Corporation’’ is the local 
authority and, therefore, it is only the ‘‘Municipal Corporation’’ as contem- 
plated in the Food Adulteration Act, that could give the consent, and nobody 
else. In this particular case admittedly the Nagpur Corporation was super- 
seded and an Administrator was appointed under the City of Nagpur Corpo- 
ration Act. It is his contention, therefore, that when the words ‘‘Municipal 
Corporation’’ are used in the Food Adulteration Act the words must be con. 
strued to mean which was intended by the Parliament to it. He argues that 
the meaning of the ‘words ‘local authority’? or ‘“‘Municipal Corporation”? 
should not be gathered from the State legislation. Ile relies for this pro- 
position on a number of cases. One of the cases is Narasimha Iyengar v. 
The Corporation of the City of Bangalore! which is noted in the yearly digest 
of the All India Reporter of August 1965. The reasoning given by the 
Mysore High Court in the judgment is naturally not given in this note but it 
is a case, of consent given by the Commissioner and not by the Municipal Cor- 
poration. We are not concerned here with any particular officer of the exist- 
ing Municipal Corporation but we are concerned here with the Administrator 
and a superseded Municipal Corporation. 


He relies also on Dest. Board, Farrukhabad v. Prag Dutt? Damodar v. Bon- 
warla’ and Ram Narain v. The State of U.P.“ for the proposition that the 
meanings of words and-expressions used in an Act must take their colour from 
the context m which they appear and for the proposition that the same ex- 
pressions used in different Acts may not mean the same thing. It is on the 
basis of these propositions in the above cited cases, his contention is that it 


1 [1964]M. L. J. (Cri.) 487. 8 [1960] A. I. R. Cal. 469. 
2 [1948] A. I. R. All. 882, F. B. 4 [I957]A. I. R. S.C. 18. 
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is no sound principle of construction io interpret expressions used in one Act 
with reference to their use in another Act. It is, therefore, his contention on 
the basis of the law laid down in the above cited cases by the different High 
Courts including our Supreme Court that it is not right to refer to or rely on 
the provisions of one statute in construing those of another, particularly when 
they are not in pari materia. Accordingly, therefore, he argues that we have 
to construe the words ‘‘local authority’’ or ‘‘Municipal Corporation”’ according 
to the context of the Food Adulteration Act in which these words appear. He 
also does not want to refer to the State legislation viz., the City of Nagpur 
Corporation Act, 1948, to find out what the local authority or Municipal Cor- 
poration is. Now their Lordships of the Supreme Court were dealing with a 
tax on ‘Circumstances and property’ as referred to in the U.P. District Boards 
Act. The Allahabad High Court was also referring to the word ‘‘cireum- 
stanees’’ occurring in the Bengal Municipal Act. The Caleutta High Court was 
construing the expression ‘‘other legal proceeding’’ in s. 446 of the Companies 
Act. It is in the context of the facts of those cases that the Courts were con- 
struing those ordinary expressions used in the different enactments. It was, 
therefore, right and proper for those Courts to recapitulate the healthy pro- 
position that for the purpose of construing expressions in one statute it is not 
right to refer to or to rely on the provisions of the other statute. Here we are 
confronted with the legal word ‘‘local authority’’ or ‘‘Municipal Corporation”. 

The learned advocate for the applicants also relies upon State v. Parshot- 
tam Kanaiyalal> This High Court was dealing with the provisions of the 
Prevention of Food Adulteration Act, 1954. They were considering a case of 
a written consent of the Chief Officer by a resolution of the Baroda Borough 
Municipality. The Borough Municipality had authorised the Chief Officer 
and the Health Officer, as per s. 20 of the Prevention of Food Adulteration 
Act, 1954, to allow them to give permission to file complaints for the commis- 
sion of offences under the said Act. The Chief Officer accorded sanction for 
prosecuting the accused by a letter. It was stated that under the authority 
vested in the Chief Officer of the Baroda Borough Municipality by a resolu- 
tion, sanction was given for instituting prosecution against the accused. The 
question, therefore, arose before this Court at that time in the abovesaid cir- 
cumstances. The question before the Court was whether the written consent 
or the sanction as it was described by the Chief Officer was a proper written 
consent authorising the Food Inspector to institute the prosecution. In the 
context of the facts of that case, a written consent of the nature which was 
before them or a written consent without mentioning the person to whom such 
eonsent or sanction was given, was not considered to be sufficient compliance 
with the terms of the sanction. That was a case where the consent did not 
name the person who should be the prosecutor. It was observed in that case 
that whereas in the case before the Court, certain special offences have been 
created in a special Act and that special Act itself makes a further 
provision as to who should be the prosecutors in regard to the offences speci- 
fied in that Act, then a prosecution which does not conform to the provisions 
of that Act would be obviously without jurisdiction and it was not open to 
the complainant to say that the complaint had been filed in the exercise of his 
right under the common law, that it was not difficult to conceive of the com- 
plications that might arise if the written consent were not to specify and name 
the person as the prosecutor duly authorised to institute the prosecution under 
s. 20. It was further observed that if the consent were not to name the per- 
son who is to be the prosecutor, and if the prosecution were undertaken, or 
instituted by any other person who is not named in that consent, then it may 
well be that the local authority, or the person who has accorded such consent 
under the provision of s. 20, may not thereafter retain any control over such 
prosecution. According to the Court, therefore, a valid written consent under 


5 [1960] A. I. R. Bom. 244, s. o, 60 Bom. L. R. 441. 
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s. 20 of the Food Adulleration Act would be a written consent which names 
a particular person as the person competent to institute the prosecution. It 
is in the context of those circumstances that this Court has mentioned in that 
judgment that 


‘Where certain special offences have been created in a special Act, such as the Prevention 
of Food Adulteration Act, and where that special Act itself makes a further provision as to who 
should be the prosecutors in regard to the offences specified in that Act, then, a prosecution 
which does not conform to the provisions of that Act would be obviously without 
jurisdiction,...”” 


The learned advocate for the applicants relies on the last observation men- 
tioned by me hereinabove and says that our case also is on par with the facts 
and circumstances of that case, and, therefore, these observations help him. 
We have seen how they were made in a different context. J cannot, therefore, 
aecept this contention. It is true that there was an appeal against the deci- 
sion of this Bombay case before the Supreme Court. The Supreme Court in 
State of Bombay v. Parshottam® have approved these observations but these 
observations, as I have mentioned above, are in the context of quite another 
point that was being considered by this Court. I do not, therefore, think that 
this case also helps the accused. 

The learned Assistant Government Pleader contends here that the words 
‘‘ Municipal Corporation” should be construed as the word which was under- 
stood at the time when the Food Adulteration Act was passed. If we have 
to deal with this expression, according to him, we will have to take the assist- 
ance of the City of Nagpur Corporation Act. He also relies upon the cases of 
the Calcutta High Court cited in Rampada Majhi v. Nagendranath Chakra- 
varty.’ That High Court was considering the provisions of the Bengal Muni- 
cipal Act (15 of 1932) (as amended by Act 21 of 1954) and the expression 
‘local authority’’ there. That was also a case where an administrator had 
been appointed on supersession of the Municipality. It was a case of sanc- 
tion for prosecution under the Prevention of Food Adulteration Act granted by 
the Administrator. It was held by that Court that the Administrator ap- 
pointed on supersession of the Municipality is a ‘‘local authority’’ within the 
meaning of s. 2(vus) of the Prevention of Food Adulteration Act for purposes 
of granting sanction under the latter Act. That High Court relied also on a 
decision of the Rajasthan High Court cited in Gulab Chand v. State® It was 
also held by the Rajasthan High Court in that case that an administrator of 
a superseded Municipality is a ‘local authority’ within the meaning of s. 295 
(5) (b) of the Rajasthan Municipalities Act and he has, therefore, the power 
under s. 20 to authorise any person to launch prosecution under the Preven- 
tion of Food Adulteration Act. With respect, I agree with these propositions 
Jaid down by the two High Courts. 

Moreover, while construing the expression ‘local authority’ in the Central 
Act, viz, the Prevention of Food Adulteration Act, let us see what it means 
under the General Clauses Act. Under s. 2(31) of the General Clauses Act, 
1897, the expression ‘local authority’ is defined. ‘Local authority’ shall mean, 
according to this definition, ‘a municipal committee, district board, body of 
port commissioners or other authority legally entitled to, or entrusted by the 
Government with, the control or management of a municipal or local fund.’ 
Jt can, therefore, be safely construed that the ‘local authority’ means the 
Municipal Corporation of the City of Nagpur. Under s. 18 of the General 
Clauses Act there is a provision regarding the successors. Under this 
section, in any Central Act or Regulation made after the commencement of 
this Act, it shall be sufficient, for the purpose of indicating the relation of a 
law to the successors of any functionaries or of corporations having perpetual 
successions to express its relation to the functionaries or corporations. And 


6 (1960) 68 Bom. L. R. 265,S.C.,8.c. 7 frees) Cr L. J. 557. 
[1981] A. I. R. S. C. 1. 8 [1968]2 Cr. L. J. 589. 
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the Administrator can easily be spelt out: as the successor to the superseded 
corporation. a 

Under s. 5(72) of the City of Nagpur Corporation Act, 1948 (hereinafter 
called the Corporation Act), the Corporation means the Municipal Corpora- 
tion of the City of Nagpur constituted under s. 9. Section 9 provides for ihe 
constitution of the Corporation. Under this section it is provided that the 
Corporation shall consist of such number of Councillors elected at ward elec- 
tions as the State Government may from time to time by notification in the 
Official Gazette fix. Under s. 6, the Municipal authorities charged with carry- 
ing out the provisions of the Act shall be, (a) the Corporation, (b) the Stand- 
ing Committee and (c) the Chief Executive Officer. Under s. 7 the Corpora- 
tion shall by the name of the Corporation of the City of Nagpur be a body 
corporate, and have perpetual ‘succession and a common seal, and shall by that 
name sue and be sued. Therefore, the City of Nagpur Corporation is a body 
corporate and has a perpetual.succession and a common seal., Section 408 of 
the Corporation Act deals with the power of Government to supersede Cor- 
poration in case of incompetency or: default or excess or abuse of powers. Sec- 
tion 409 of that Act deals with the consequences of supersession. When the 
Corporation is superseded, all members of the Corporation shall, from the 
date of the notification, -vacate their office; all powers and duties of the Cor- 
poration, Standing Committee and the Chief Executive Officer may, until the 
Corporation is reconstituted, be exercised, and performed by such person, as 
the State Government may appoint in that behalf, and the person so appoint- 
ed shall be called the Administrator of the City and all property vested in the 
Corporation shall, until the Corporation is reconstituted vest in such person 
in trust for the purpose of the Corporation Act. It is also provided under 
s. 409(2) of the Corporation Act that the Administrator of the City shall be 
a Corporation sole and may sue and be sued in the name of ‘‘The Administra- 
tor of the City”. Under sub-s. (3) of s. 409 of the Corporation Act, the 
Administrator of the City shall be subject to the control of the State Govern- 
ment and such other person or persons:as it may direct, and shall be subject 
also to all other restrictions, limitations, and conditions imposed by this Act 
on the Corporation, the Standing Committee and the Chief Executive Officer. 
All these provisions, therefore, clearly show that the Corporation does not 
cease to exist. On the other hand, the Corporation is a body corporate and 
has a perpetual succession. It, therefore, continues to exist even on its super- 
session, and all the powers and duties of the ‘superseded Corporation are exer- 
eised by the Administrator under s. 409 of the Corporation Act. Therefore, it 
appears to me that an Administrator of a superseded Municipality is also a 
Jocal authority so far as the City of Nagpur Corporation is concerned. 


We would come to the same decision even by looking at this point from ano- 
ther angle. Even assuming that the Administrator succeeded the Municipal 
Corporation on its supersession, s. 18 of the General Clauses Act, 1897, will 
be applicable and the Administrator must be held to be the local authority 
of the Municipal Corporation within the meaning of s. 2(vtw) of the Food 
Adulteration Act. It would, therefore, be difficult for me to construe the words 
‘local authority’’ in any other way than the one above. It appears to me, 
therefore, that the order passed by the trial Court is quite legal and proper. 
Interim stay is vacated. 

This application, therefore, is dismissed with costs. 

Application dismissed. 
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Before Mr. Justice Bhole. 
SHER MOHOMED MUSAHIB v. THE STATE OF MAHARASHTRA.* 


Bombay Shops and Establishments Act (Bom. LXXIX of 1948), Sec. 2 (4)—‘Trade”, what is within 
meaning of word in 8. 2 (4)}—Person manufacturing wearing apparel in his house and selling 
u in market elsewhere-——Whether house “commercial establishment” as defined in s. 2 (4). 

A skilled occupation which involves the application of a manufacturing process to a 
commodity submitted to the person carrying on the occupation must be regarded as 
“trade” within the meaning of the word contained in s. 2 (4) of the Bombay Shops and 
Establishments Act, 1048. 

Where a person had installed a power-loom in his house and was manufacturing sartis 
and lungts for the purpose of selling them in the market elsewhere, it was held that his house 
where he manufactured these came within the definition of ‘commercial establishment” 
as defined in s. 2 (4) of the Bombay Shops and Establishments Act, 1948. 


State v. Khalil Ahmad Abdul Gaffar', agreed with. 
Tue facts are stated in the judgment. 


S. K. Sanyal, for the applicant. 
S. M. Hajarnavis, Additional Government Pleader, for the State. 


Buous J. This is an application in revision against the judgment passed 
by the Additional Sessions Judge, Nagpur, in an appeal by which he con- 
firmed the order of conviction and sentence passed on the applicant under s. 52 
of the Bombay Shops and Establishments Act, 1948 (hereinafter called the 
Shops Act). He is alleged to have contravened the provisions of s. 7(/) and 
s, 62 of the Shops Act. 

The applicant is a weaver. He had installed a power-loom in his house in the 
year 1965 for manufacturing sarts and lungis. He purchases raw materials 
from the market and works on his power-loom in his house. He finishes the 
goods and sells them in the market. The Inspector visited the house of the 
applicant on January 28, 1967 and found that he had never sent any appli- 
cation in the prescribed form under s. 7(/) of the Shops Act to him for 
registration of his (applicant’s) commercial establishment. He further found 
that the applicant did not maintain the visit book meant for writing the re- 
marks by the Inspector at the time of inspection of the premises. The appli- 
cant, therefore, is said to have contravened the provisions of the Shops Act. 
Accordingly, therefore, he was prosecuted. 

The applicant pleaded not guilty and has stated that he had been manufac- 
turing sarts and lungis on the power-looms from the year 1966 and that al- 
though he manufactures them at his premises, he sells them in the Handloom 
Market at Nagpur and not at his house. He admits not having secured any 
licence for the purpose under the Shops Act. His case therefore is that be- 
cause he does not sell the saris and lungis in his house where he manufactures 
them, but because he sells them in the market, therefore, he has not contra- 
vened the provisions of the Shops Act. 

The learned Magistrate after considering the evidence found that the appli- 
cant had failed to send the necessary statements to the Inspector within the 
prescribed period for registration of his establishment and that he had also 
failed to maintain any visit book as required by the Shops Act. According to 
him, the establishment run by the applicant was’ a commercial establishment 
within the purview of the definition in the Shops Act. Te, therefore, convicted 
him accordingly and sentenced him to pay a fine of Rs. 30, in default to 

* Decided, February 16/18, 1970. Criminal 1985, decided by Kotval J., on December 6, 
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suffer rigorous imprisonment for 10 days on each count. This order was chal- 
lenged by the applicant in the Sessions Court. The learned Additional Sessions 
Judge heard the appeal and after considering the evidence confirmed the order 
of conviction. The learned Additional Sessions Judge relied on the judgment of 
this Court in State v. Khalil Ahmad Abdul Gaffar! This is an unreported 
case. That was a case in part materia with the facts of our case. After con- 
sidering the points argued before him, the learned Additional Sessions Judge 
came to the conclusion that the applicant had contravened the provisions of 
the Shops Act and, therefore, he dismissed the appeal and confirmed the order 
of conviction passed by the trial Court. This order is challenged here. The 
point, therefore, that arises here for consideration is to see whether the order 
of the learned Additional Sessions Judge is legal and proper. 


The learned advocate for the applicant contends here that the case of the 
applicant cannot come within the definition of ‘‘commercial establishment’’ in 
the Shops Act. The ‘‘commercial establishment’’ under s. 2(4) of the Shops 
Act is defined to mean an establishment which carries on any business, trade 
or profession or any work in connection with, or incidental or ancillary to, 
any business, trade or profession and includes a society registered under the 
Societies Registration Act, 1860, and a charitable or other trust, whether re- 
gistered or not, which carries on whether for purposes of gain or not, any 
business, trade or profession or work in connection with, or incidental or 
ancillary thereto but does not inelude a factory, shop, residential hotel, res- 
taurant, eating house, theatre or other place of public amusement or enter- 
tainment. Therefore, a commercial establishment is an establishment. This 
establishment must carry on business, trade or profession. It must carry on 
for the purpose of gain or it need not even carry on for the purpose of gain. 
But it must carry on a business, trade or profession. Therefore, ‘‘commercial 
establishment’’ is some kind of place where business, trade or profession is 
carried on, whether it is for purposes of gain or not. 


Trade in its largest sense is the business of selling, with a view to profit, 
goods which the trader has either manufactured himself or purchased. Trade, 
in its legal usage, is a term of widest scope. It indicates a way of life or an 
occupation. Undoubtedly, in its primary sense, the word ‘trade’ means exchange 
of goods for goods or for money. But in a secondary sense, it includes any 
business carried on with a view to profit, whether manual or mercantile as . 
distinguished from the liberal arts or learned profession. A skilled occupa- 
tion therefore which involves the application of a manufacturing process to a 
commodity submitted to the person carrying on the occupation must, there- 
fore be regarded as ‘trade’. Therefore, cannot the occupation of the applicant be 
said to be a trade which is a business of selling with a view to profit? It is true 
that he manufactures the saris as well as lungis at his house with a power-loom 
and he sells them in the market. It also appears from the evidence of the 
Inspector, Madhukar Dhabe, that the applicant also has engaged some em- 
ployees for the purpose of working on the power-looms. Therefore, can it 
be said that because he sells the commodity in the market, he is not doing any 
trade or business? It would be difficult for me to accept the contention of the 
learned advocate for the applicant when he says that the applicant’s establish- 
ment should not be termed as a ‘‘commercial establishment’’ because he does not 
sell the commodity at his house where he manufactures but sells it in the 
market. He evidently carries on an occupation which could be said to be a 
skilled employment with a view to earn profit. He manufactures the saris 
aud lungis at his house with the help of the power-looms and carries on the 
occupation, although he sells the goods in the market. If that is so, then he 
should certainly be regarded to be in that trade with a view to carn profit. 


1 (1965) Criminal Appeal No. 168 of 1965, (Unrep.). 
decided by Kotval J., on December 6, 1965 
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The learned advocate for the applicant relies on certain observations made 
in Sakharam v. City of Nagpur Corp? That was a case in which an advoecate’s 
profession was the subject-matter and it was contended that an advocate’s 
profession was not a commercial activity. Although, therefore, the facts and 
cimecumstances of that case were entirely different, yet the learned advocate 
for the applicant invites my attention to certain observations in this case 
on the principle of interpretation and urges that that principle should be 
adopted here. This Court had observed at page 635 of that case that the prin- 
ciple of interpretation of a provision of a statute was that where words of 
very Wide amplitude are used in a definition, caution has to be taken to see 
whether even within the definition itself there ig an indication which limits 
the amplitude or wide range which would otherwise be given to the bare words. 
It was argued there that the definition of ‘‘commercial establishment’’ indi- 
cates by the use of the word ‘commercial’ a limitation to the establishment. 
Now, it is true that if words of very wide amplitude are used in a definition, 
we have to be cautious and construe them not only by the plain and gramma- 
tical meaning of the words used but also by noticing the context in which 
those words are used. 

But we have seen that ‘‘commercial establishment’’ is not only an establish- 
ment which carries on trade but also business, whether for the purposes of 
gain or not. ‘‘Trade’’ can be an occupation of selling for profit or can be 
exchange of goods either manufactured by himself or purchased for money. 
‘*Business’’ also is a wider term than, and not synonymous with, ‘‘trade’’ and 
means practically anything which is an occupation as distinguished from plea- 
sure. The profit or intention to make profit is not an essential part of the 
legal definition of a trade or business. Business includes trade. Therefore, the 
occupation followed by the applicant can well come within the purview of 
the word ‘‘business’’ as well as ‘‘trade’’. 

The applicant’s premises therefore is a ‘‘comercial establishment’’ as de- 
fined in s. 2(4) of the Shops Act. This is also the view of my learned brother 
Mr. Justice Kotval (as he then was) in State v. Khalil Ahmad. In that case 
the accused had two power-looms at his house in Bhivandi. He had at one time 
applied for the registration of his premises under the Shops Act and even got 
a certificate but later on he applied for renewal certificate and in anticipation 
after the expiry of the first certificate, he was still working on the power- 
looms without any certificate. 

Accordingly, therefore, he was prosecuted under s. 60(J) of the Shops Act. 
His Lordship in that case referred to Sakharam v. City of Nagpur Corp. and 
distinguished that case with the instant case which was before him, It was 
also urged in that case that the accused was maufacturing cloth at 
home and that he was selling the cloth in, the market at Bombay 
and obtaining its price also there. It was, therefore, argued that the 
working of the power-looms at. his house, would not come within the pur- 
view of the definition ‘‘commercial establishment’. That argument was re- 
pelled on the ground that the goods supplied were against the contract and 
that the receipt of money at Bombay was irrelevant if the goods were manufac- 
tured for the purpose of selling and were in fact sold elsewhere. Even if the 
price of goods supplied from the establishment was at another place and at 
a later date, it will not matter much. Kaltdas Dhanjibhai v. State of 
Bombay? was also referred to and distinguished. His Lordship, therefore, held 
in that case that the accused’s manufacturing of the cloth at home with power- 
looms will come within the definition of ‘‘commercial establishment’. With 
respect, I agree with this proposition of law laid down in that case . 

Therefore, when the accused had installed a power-loom in his house and 
was manufacturing saris and lungis for the purpose of selling them in the 


2 (1962) 65 Bom. L. R. 627, s.o. [1964] 8 (10954) 57 Bom. L. R. 702. 
A. I. R. Bom. 200. 
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market elsewhere, his premises, in. my. view, will come within the definition of 
‘commercial establishment’’ as defined in the Shops Act. The two Courts 
below, therefore, were right in convicting the accused applicant here. 


This application, therefore, is dismissed. ~ 
Application dismissed. 


APPELLATE CIVIL. 
[NAGPUR BENCH] 


Before Mr. Justice Deshmukh and Mr. Justice Padhye. 
BHIKA POONA KANPATE 


v. 
THE CIVIL JUDGE, JUNIOR DIVISION, GONDIA.* 


Bombay Village Panchayats Act (Bom. ITI of 1959), Sec. 16—Bombay Village Panchayats Elec- 
tion Rules, 1959. Rules 32-36—Starting point of limitation under s. 15, what is—Mahara- 
shira Zilla Parishads Election Rules, 1960. 


The starting point of limitation prescribed by s. 15 of the Bombay Village Panchayats 
Act, 1958, is the declaration of results under rule 84 of the Bombay Village Panchayats 
Election Rules, 1959. 

Bhimajt Lawman v. C. N. Gitet, referred to. 


THE facts are stated in the judgment. 
C. G. Madkholkar, for the petitioner. 


DESHMUKH J. Both these petitions are being disposed of on a ‘common 
question of law relating to limitation and hence this order will govern both. 

In these two petitions, elections to Ward No. 1 and Ward No. 3 of village 
Ledada, tahsil Gondia, district Bhandara are being challenged. According’ to 
the election programme declared, the polling took place on September 21, 
1969. The date for counting was September 23 1969. After the voting took 
place as scheduled, the Returning Officer held counting at Gondia on Septem- 
ber 28, 1969 and at the end of the counting declared the election results on 
the same day and in his office at Gondia. An attempt was made by the two 
petitioners to file a writ petition in this Court immediately after the declara- 
tion of the results.’ That petition was not entertained on the ground that an 
election petition was provided under the Act and when a specific and adequate 
remedy is provided by the Act, ordinarily this Court will not entertain a writ- 
petition. That writ-petition was then withdrawn. Thereafter, the two peti- 
tioners filed two separate election petitions under s. 15 of the Bombay Village 
Panchayats Act, 1958 in the Court of the Civil Judge, Junior Division, Gondia, 
on November 20, 1969. The learned Civil Judge felt that on the face of the 
record, the petitions are barred by limitation and hence he called upon the 
learned counsel for the petitioners to satisfy him that the ‘petitions ought to 
be entertained. On that preliminary issue he heard the counsel and dismissed 
both the petitions on the ground that they are barred by limitation under 
s. 15 of the said Act. Being aggrieved; these petitions are now filed. 

In these writ-petitions, the-order of the learned Civil Judge who was act- 
ing as an Election Tribunal is challenged on the ground ‘that his finding as 
to limitation is erroneous. There is also another ground urged against the 
validity of the elections as such viz., that voting papers were required to be 
signed by the voters at the instance of the polling officers in the two wards. 

* Decided, February 27, 1970. Special 1 oe 71 Bom. L. R. 490, s. c [1969] 


Civil Application No. 1248 of 1969- (with Mh. 
Special Civil Application No. 1245 of 1969). 


1970.] BHIKA POONA v. CIVIL JUDGE (a.c.3.)—Deshmukh J, 858 


That is a challenge against the election process but that challenge is not enter- 
tained and decided by the Civil Judge as an Election Tribunal. We are dis- 
posing of both these petitions only on the technical question of limitation 
and are not expressing any opinion whatsoever on the challenge held out by 
the petitioners on the ground of compulsion to voters to sign the voting 
papers. 

Though notices were issued and served on the respondents in both these 
petitions, there is no appearance on their behalf. Mr. Madkholkar, appearing 
on behalf of the petitioners, argued that under s. 15 of the Bombay Village 
Panchayats Act, 1958, it is permissible for a voter of a Panchayat to call in 
question the validity of an election of a member of a Panchayat within fifteen 
days after the date of the declaration of the result of the election. When the 
result of an election could be said to have been declared, is, therefore, the 
question in dispute. 

‘According to him, if the scheme of the rules relating to the village pancha- 
yat election is seen, and, more particularly, the rules 32 to 37 are taken into 
account, it will be apparent that the election results could be said to have been 
declared only when they are made known to the villagers by posting them at 
the Village Chavdi or at the Village Panchayat Office or such other public 
place, if any, appointed in that behalf by the Returning Officer under rule 36. 
Until this posting has taken place in the village at some place indicated in 
that rule, it could not be said that there was a valid declaration. 

If the provisions of the rule are looked at, we find that after the polling 
is over, the counting of votes has to take place under the supervision of the 
Returning Officer with the assistance of such persons as he may appoint to 
assist in the counting of votes. A day, time and place for the purpose of 
counting has to be appointed under rule 7. On the day, time and place appoint- 
ed for counting of votes the Returning Officer has to proceed in a certain 
manner in respect of all the ballot boxes. This part of the duty of the Re- 
turning Officer has been laid down in rule 32. He has to check and count the 
number of ballot boxes and when he is satisfied that all ballot boxes have come 
to him he is to permit the candidates, their election agents and counting agents 
to satisfy themselves that all the boxes are there with the seals intact. The 
Returning Officer also has to satisfy himself that there is no tampering with 
the seals of any of the boxes. He has then to take up the counting of votes 
and from each box he has to separate the valid and invalid votes. The invalid 
or doubtful ballot papers are to be submitted to the Returning Officer for 
decision. Thereafter the bundle of valid voting papers is to be taken up for 
counting and the votes recorded in favour of each candidate have to be count- 
ed with the aid of the persons appointed to assist the counting of 
votes. The Returning Officer is required to give reasonable opportu- 
nity to the candidates and their election and counting agents to inspect 
the ballot papers so as to enable them to raise objections about the vali- 
dity or invalidity of votes. When objections are raised they are to be 
decided with brief reasoning on the ballot paper itself. There are instruc- 
tions thereof to keep the counted valid papers in one bundle and the invalid 
papers into a separate bundle and the lables that are to be affixed to each 
of such bundles. Sub-rule (3) of rule 32 of the Bombay Village Panchayats 
Blection Rules, calls upon the Returning Officer, as far as practicable, to pro- 
eeed continuously with the counting of votes and if intervals become neces- 
gary there are directions regarding the precautions that must be taken during 
such intervals. Sub-rule (4) of rule 32 enjoins upon the Returning Officer 
to prepare a consolidated statement recording therein the total number of votes 
polled by each candidate, after the counting of the ballot papers contained 
in all boxes is over. Rule 33 of the Bombay Village Panchayats Election Rules, 
lays down the grounds on which ballot papers ought to be rejected. After 
this process of counting is gone through and the total number of votes re- 

B.L.R.—28, 
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corded in favour of each candidate is ascertained and noted as required by 
sub-rule (4) of rule 32, the stage for discharging the duty under‘rule 34 
arises. This is a controversial rule and Mr. Madkholkar argued that though 
the rule bears the designation ‘‘Returning Officer to declare results of elec- 
tion” what the Returning Officer does is not declaration at all. Before this 
approach is considered, the contents of this rule may be noted. Sub-rule (1) 
of rule 34 contemplates that on completion of the statement showing the num- 
ber of votes recorded, the Returning Officer shall from amongst the candidates 
qualified to be chosen to fill a reserved seat, if any, declare subject to the 
provisions of rule 5 the candidate who has secured the largest number of 
votes to be elected to fill a reserved seat. The proviso to this rule lays down 
that if in the same ward there is a reservation of seats for women and for the 
Scheduled Castes and/or Scheduled Tribes, the result of the seat or seats 
reserved for Scheduled Castes or Scheduled Tribes shall be declared first and 
then the result of the seat or seats reserved for women. In other words, the 
result of the seat or seats reserved for Scheduled Castes or Scheduled Tribes 
shall be declared first by looking to the consolidated statement prepared under 
sub-rule (4) of rule 32. The Returning Officer has then to proceed to declare 
from among all other candidates, excluding those who have been declared 
elected to fill the reserved seats, if any, the candidate or candidates who have 
secured the largest number of votes to be elected to fill the unreserved seats. 
This is provided by sub-rule (2) of rule 34. In case there is equality of votes 
how a successful candidate is to be decided is a subject-matter of rule 34(3). 
On a plain reading of rule 34 and its contents, it appears that the Returning 
Officer has to declare the complete result of the election by first declaring the 
result relating to the reserved seats and then the result relating to.the other 
or general seats. As soon as, however, this function is performed, it appears 
to us that the Returning Officer has declared the result of the election. 


The rule 35 permits a candidate, or, in his absence his election agent, to 
apply in writing to the Returning Officer for a re-count of all or any of the 
ballot papers already counted, stating the grounds on which he demands such 
re-count. Such an application is permitted under rule 35, sub-r. (1). The 
Returning Officer will then decide that application and may allow the appli- 
cation in the whole or in part, or may reject it tn toto if it appears to be 
frivolous or unreasonable. Every decision of the Returning Officer under sub- 
rule (2) has got to be in writing together with reasons for the orders passed. 
Sub-rule (4) of rule 35 contemplates that where an application has been 
allowed partially or in the whole, a counting of the ballot papers has got to 
take place over again to the extent permitted under that order. If the re- 
count leads to a different figure of the local votes polled by certain candidates, 
an amendment has to be carried out in the consolidated statement prepared 
under sub-rule (4) of rule 34. Once such amendments are carried out under 
clause (c) of sub-rule (4) of rule 35, the Returning Officer has to announce 
the amendments so made and also declare the result of the election. It ap- 
pears to us from the wording of sub-rule (1) of rule 35 that the re-count must 
be claimed there and then immediately after the election results are declared 
under rule 34. The provisions of sub-rule (3) of rule 32 seem to govern the 
process of re-counting also. He has to re-count the votes if permitted by him 
in the same meeting in a continuous manner and has to reach the stage of 
announcement of amendments and declare all results under clause (c) of sub- 
rule (4) of rule 35 in the same meeting. It is, therefore, obvious that in the 
ease of village panchayat election not only the initial declaration of the elec- 
tion rseults but also the amended declaration on re-count has got to take place 
on the day and at the time and place declared under rule 7. 


The Returning Officer has then to cause the names of elected candidates to 


be posted at the village Chavdi or at the village panchayat office or at such 
other public place, appointed in that behalf by him and he is also required to 
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report the same names immediately to the Collector. This is the duty enjoined 
upon the Returning Officer under rule 36. The title of that rule is ‘‘posting of 
result of election by Returning Officer”. Then follows a publication of the 
result under rule 37 by the Collector. The Collector forwards the names 
of the elected persons to the Standing Committee and if the number of persons 
elected is less than the total number of members for the panchayat, the Col- 
lector shall call upon the Standing Committee to make appointments to the 
remaining seats under sub-s. (3) of s. 10 of the Act. The Collector has then to 
publish the names of the elected members as reported by the Returning Officer 
by causing a list of such members to be posted up at his office, the Village 
Chavdi and at the village Panchayat Office. The Collector has also to publish 
the names of persons appointed under sub-s. (3) of s. 10 of the Act, after 
their appointments are made by the Standing Committee. The elective pro- 
cess relating to the election of the members of the panchayat seems to end here, 


Mr. Madkholkar argued that the Returning Officer in this case held the 
counting of votes in his office at Gondia which may be the taluka Head Quar- 
ters. The villagers of Ledada can have no information about the final results 
arrived at by the Returning Officer and the first and the only opportunity 
they get to know the results is the posting of the results of the election in the 
village under rule 36. No doubt that the Legislature have used the words 
‘declaration of results’ for the purpose of limitation for an election petition 
under s. 15 of the Act. It may be that the same words ‘declaration of results’ 
or ‘declare the results of the elections’ are used in rule 34 and rule 35 of the 
Bombay Village Panchayats Election Rules. However, since it is open to 
any voter in a constituency to challenge the election, it would be legitimate 
to assume that the Legislature desired that the voter be apprised of the results 
of the election so that he may be in a position to exercise the right of chal- 
lenging the validity of the election under s. 15 of the Act. That, according 
to Mr. Madkholkar, appears to be rationale of framing rule 86. He says that the 
publication of the results in the village takes place on two different occasions. 
The first occasion is provided by rule 86 when the Returning Officer is required 
to post the results in the village and the second occasion is provided when the 
Collector publishes. those results under rule 37. It is the first occasion under 
rule 86 which must be deemed to be the declaration of the results for the 
purpose of enabling the voter to resort to the remedy under s. 15 of the Act. 


In order to justify this interpretation of the rules, Mr. Madkholkar first com- 
pared the provisions of the Bombay Village Panchayats Election Rules, 1959 
with those of the Maharashtra Zilla Parishads Election Rules, 1962. Counting 
of votes is provided under rule 61 of the Maharashtra Zilla Parishads Election 
Rules, 1962, and rule 62 directs that the counting as far as possible has got 
to be a continuous process. Re-count is then provided by rule 64. Under 
rule 64 after counting is complete the Returning Officer has to make entries 
in a result sheet in Form No. XI provided by those rules. If the re-count 
leads to some variations of the results, they are to be carried in the same 
sheet in Form No. XI. As and when counting is complete, the Returning 
Officer is required not only to fill in the result in Form No. XI but announce 
the particulars of that voting. It is that announcement in respect of a parti- 
cular candidate that gives a right for claiming re-count and when re-count 
is permitted and carried out, an amendment, if any, in Form No. XI is to be 
earried out under rule 64. We may slip over the intervening stages provided 
under rule 64 and proceed to rule 65 which is the declaration of results. The 
Returning Officer shall then, subject to the provisions of s. 26, if and so far 
as they apply to a particular case and if he has been so empowered by the 
Collector thereunder, declare to be elected the candidate to whom the highest 
number of valid votes has been given, complete and certify the return of elec- 
tion in Form No. XII and send signed copies thereof to the Collector as soon as 
possible. The Collector is then called upon to publish the names of the Coun- 
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cillors under rule 66. Mr. Madkholkar referred us to these provisions for the 
purpose of pointing out that the declaration contemplated by rule 65 
of the Maharashtra Zilla Parishads Election Rules, 1962, is a written 
declaration in Form No. XII. When Form No. XII is duly certified and signed 
the election results are deemed to have been declared. No such form is pro- 
vided by rule 84 of the Bombay Village Panchayats Election Rules. 
It would, therefore, be logical according to him, to infer that the posting of 
results under rule 36 which must necessarily be in writing, is a substitute for 
Form No. XII conceived of by the Maharashtra Zilla Parishads Hlection Rules, 
1962. 


We are not much impressed by this argument. It cannot be said that the 
rules relating to elections of the different bodies must be similar or identical. 
It is upto the Legislature or its delegate, if law permits, to frame such rules 
as would be convenient in the interest of speedy and proper election of the 
particular body concerned. Simply because a form is provided in the case of 
Zilla Parishads, it is not necessary that we must assume that there is a form 
provided for declaring the results under the Bombay Village Panchayats Elec- 
tions Rules, 1959 also. Apart from this approach, it appears to us that the 
interpretation which Mr. Madkholkar puts on the Maharashtra Zilla Parishads 
Election Rules, 1962 for the purpose of drawing assistance does not appear 
to be quite accurate. Rules 61 and 65 of the Maharashtra Zilla Parishads 
Election Rules, 1962, merely conceive of two different stages in the election 
process. The first process is the counting of individual votes and making a 
record thereof candidate by candidate. For that, Form No. XI has been pros 
vided. When a consolidated statement is to be prepared from which the elec- 
tion is to be declared, entries in Form No. XII are provided. However, the 
language of rule 65 of the Maharashtra Zilla Parishads Election Rules, 1962, 
is worth noting. It says that where the Returning Officer is empowered 
by the Collector he will declare to be elected the candidate to whom the highest 
number of valid votes has been given. This clause which is an independent 
clause authorises the Returning Officer to declare the results of the election 
and for this declaration no writing is needed. He has also to discharge his 
duties by completing and certifying the return of the election in Form No. XII 
and sending the copies thereof to the Collector. So the declaration of the 
results is one thing and merely completing the return of the election in a cer- 
tain form and sending copies to the Collector is quite another. 


So far as the provisions of the Bombay Village Panchayats Election Rules, 
1959, are concerned, it appears to us that instead of prescribing a form, sub- 
rule (4) of rule 32 directs the Returning Officer to prepare a consolidated state- 
ment recording therein the total number of votes polled by each candidate. 
This would be analogous to Form No. XI provided in rule 61 of the Maha- 
rashtra Zilla Parishads Election Rules, 1962. We have looked at the Form 
No. XI which is prescribed and it is a very simple form. The first column, 
with serial numbers 1, 2 and 3, is meant for writing the name of the candidate 
and opposite the name of the candidate is entered the number of votes polled 
by the said candidate. The directions contained in rule 32(4) are identical 
in terms. The only difference is whereas the Maharashtra Zilla Parishads 
Election Rules, 1962 provides a readymade form, the Returning Officer under 
the Bombay Village Panchayats Election Rules, 1959 is required to make a 
consolidated statement on a piece of paper himself. The provision of a form 
does not, therefore, seem to indicate either a difference in the two approaches 
or some special provisions implying the necessity of a writing for declaring 
the results. As under rule 65 of the Maharashtra Zilla Parishads Election 
Rules, 1962, the Returning Officer of a village panchayat election is required 
to declare the election result under rule 34 and thereafter post the names 
of the elected candidates in the village under rule 36 and send a copy thereof 
for publication to the Collector. This writing is nothing but Form Nos. XII 
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conceived of by Zilla Parishad. We do not think, therefore, that by taking 
an analogy from the provisions of the Zilla Parishads Election Rules, any 
particular assistance is rendered in the interpretation of rules 32 to 35 of the 
Village Panchayats Election Rules. 

Mr. Madkholkar then referred us to a judgment of a Division Bench of 
this Court in Bhimajs Lawman v. C. N. Gite. According to him the question 
of limitation for an election petition under s. 15 of the Bombay Village Pan- 
chayats Act (No. II of 1959) has been concluded by this judgment. With 
respect, we may point out that the facts and circumstances which led to the 
decision referred to above are entirely different. We have carefully gone 
through that judgment and it is obvious to us that the question of limitation 
under s. 15 of the Bombay Village Panchayats Act and the form in which 
that question arises before us never arose before the learned Judges who were 
deciding that case. It may be noted that certain nomination papers were 
rejected in the case of the election of the Village Panchayat of Khirwire of 
Akola Taluq of Ahmadnagar District. The election thereafter took place and 
before the stage of declaring results under rule 34 was reached, persons who 
were dissatisfied with the earlier order filed a writ petition in the High Court. 
The High Court issued an interim injunction on March 20, 1967 prohibiting 
the Returning Officer from declaring the results of the election. What the 
Returning Officer, therefore, did was, to go through the entire process of the 
election upto the count of votes preparing the tabular form and then stopped 
at that stage in terms of the injunction of the High Court not to announce 
the results of the election. When the writ-petition came up for hearing it 
was discovered that there was certain disputed question of fact which the 
High Court could not decide. The petition was in the circumstances permitted 
to be withdrawn and the interim injunction stood dissolved on Januarv 22, 
1968. The facts reported in the judgment show that the Returning Officer 
thereafter passed an order dated May 2, 1968 in his office declaring the result 
of the election. He then caused a copy of that result to be published in the 
village on May 9, 1968. It also appears from these facts which are admitted 
before that Division Bench that the copy of the result of the election was re- 
ceived in the Village Panchayat Office on May 7, 1968 and was publicly ex- 
hibited on the board on May 9, 1968. As soon as this happened an election 
petition was filed on May 22, 1968. The learned Civil Judge, before whom 
this petition came to be filed under s. 15 of the Village Panchayats Act, re- 
jected it on the preliminary ground that it was barred by limitation. The 
declaration of the results was perhaps on May 2, 1968 when some office order 
was passed by the Returning Officer after the dissolution of the injunction 
order by the High Court. Since the petition filed on May 22, 1968 was beyond 
15 days from May 2, 1968 he rejected it. It is against that order that a writ- 
petition came to be filed in the High Court which was entertained and disposed 
of by the judgment cited above. We have already pointed out earlier that 
the enfire election process, beginning with: the counting of votes under rule 
32 to the declaration of results under rule 34 as also amended results under 
rule 35 is all a continuous process and must be over in one sitting as far as 
possible. Whether it is one sitting or two sittings but it must be on the same 
day, and, at the same time and place. It is always a continuous process. So far 
as that part of the procedure was concerned in the case of Khirwire Village 
Panchayat, the Returning Officer was prohibited by the High Court from de- 
elaring the results. He, therefore, counted the votes, kept a chart ready and 
deferred the announcement of the result subject to the decision of the High 
Court. In other words, the continuity of the process was broken by an order 
of the High Court and the day, time and place fixed under rule 7 passed by 
without the final stage of declaring the results being reached because of the 
High Court’s injunction. 

1 (1968) 71 Bom. L. R. 490, s. o. [1969] Mh. L, J. 759. 
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In the special circumstances of that case, the learned Judges themselves 
point out that the facts before them were peculiar as the sequence of events 
was interrupted. Earlier they point out how a villager would know the date 
of declaration of the results and would be in a position to resort to such reme- 
dies as he wants against the election results. For instance, in para. 5 of the 
judgment, this is what they point out (p. 492): 

“In this case on March 20, 1967, this Court granted an injunction in Special C, A. No. 604/ 
1967 prohibiting the declaration of results of the election. The said injunction was dissolved 
on January 22,1968. It is only then that the Returning Officer became free to declare the 
results of the election. Normally, when a notification fixing the respective dates of election 
and counting of votes is issued, the candidates know that under rule 84 on completion of the 
statement showing the number of votes recorded, the Returning Officer shall declare the result 
and that he would subsequently have the results posted in accordance with rule 86. In that 
case, they anticipate the event and remain on the look out and in case they wish to challenge the 
elections, they see to it that they file an election petition within time. In the peculiar facts of 
this case, the sequence of events was interrupted.” 


It will be, therefore, obvious that the judgment relied upon by Mr. Madkholkar 
does not deal with a normal case when the entire election programme is gone 
through according to the schedule notified under rule 7. The above quota- 
tion also shows that the declaration of results under the normal election pro- 
gramme is the one under rule 34. The reference to the candidates being on 
the look out for the purpose of challenging the election is to this declaration 
and in that case, the limitation is one prescribed under s. 15, namely, 15 days 
from the date of declaration of the results. It is also important to note that 
the declaration under rule 84 is at the same sitting when the counting is conti- 
nuing. Because of the interruption caused by the High Court order it was 
not possible in that case to visualise a declaration under rule 34 in the very 
game meeting where the counting took place. When under the normal circum- 
stances election result is declared those interested have sufficient notice of the 
day, time and place of the possible declaration. Under special circumstances 
after the High Court’s injunction order is withdrawn, the Returning Officer 
becomes free to declare the result. He could not resort to the provisions of 
rule 34 at all. What the Officer did was to declare the result in his office ex 
parte without the knowledge of the others, the candidate or the voters from 
the village concerned—and notified that result to the village by posting it 
under rule 36. In the peculiar circumstances of that case, the learned Judges 
point out that the posting of results in the village under rule 36 would be 
considered the starting point of limitation for the purpose of challenging ‘the 
election under s. 15 of the Bombay Village Panchayats Act, 1958. No occasion 
arose before the learned Judges to decide how limitation will operate when the 
election programme has been carried out in a normal manner under all the 
rules relevant in that behalf. When the occasion itself did not arise, we do 
not think that the judgment could be said to decide the question of limitation 
under the normal circumstances as it arises before us for decision. 


We are also not impressed by the argument of Shri Madkholkar-that the 
very purpose and function of rule 36 is to declare the results to the villagers. 
He said that the place of counting fixed in the election programme was the 
Tahsildar’s Office at Gondia. The voters in village Ledada had therefore no 
means of knowing when the election results were declared and what precisely 
were those results. We do not think that such a functional approach to the 
provisions of rule 34 is either necessary or permissible. When the language 
of the rules is very clear and that language seems to be borrowed from the 
substantive provisions of s. 15 of the Bombay Village Panchayats Act, 1958, 
we must attribute the same meaning to the same expression used in the Rules 
and the Act. The starting point of limitation indicated under s. 15 of the Act 
is the ‘‘declaration of results’, That declaration of results is contemplated by 
rules 34 and 35. The posting of results in the village is a very different pro- 
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cess than declaration of results. If the question of knowledge of villagers has 
any relevance, that is already answered by an earlier judgment of this Court 
in the quotation quoted above. When the election programme is being worked 
out according to the schedule notified under-rule 7 all interested in the election 
know, not only the date of voting but the date of counting and declaration of 
results under rule 34. It is upto the aggrieved persons to be vigilant and to 
resort to the remedies available at law. By. prescribing a very short period 
of limitation under s. 15, the intention of the Legislature is obvious. It is 
expected that in the matter of election the disputes should be raised immediate- 
ly and disposed of as early as possible. On a plain reading of s. 15 and rules 
32 to 36 we are satisfied that the starting point of limitation prescribed by 
s. 15.of the Act is the declaration of results under rule 34. So far as the 
present petitions are concerned, the election programme was carried out ac- 
cording to schedule and was not interrupted at all. On September 23, 1969 
there was a formal declaration of results of the election. A petition to chal- 
lenge such an election ought to have been filed within 15 days from that date. 
The two petitions which are filed in the Court of the Civil Judge on November 
20, 1969 are clearly barred by limitation. We would, therefore, uphold the 
order passed by the learned Civil Judge as Election Tribunal and dismiss both 
these petitions. As there is no appearance for the respondents, there will be 
no order as to costs. : 


Petitions dismissed. 


[NAGPUR BENCH] 


Before Mr. Justice Bhole. 
BHAGWATI DEVI v. NAGPUR CORPORATION.* 

City of Nagpur Corporation Act (II of 1950), 133 (2), Secs. 138, 127—-Notice for enhanced property 
. tax served on March 19, 1962—Whether enhanced taw to be paid from October 1, 1961 or April 
1, 1962. . : 

A notice for enhancement of property tax was served on the applicant on March 19, 1962, 
under s. 127 of the City of Nagpur Corporation Act, 1948. A notice of objection served by 
the applicant was dismissed by the Objection Officer and on appeal the Assistant Judge 
ordered the enhanced property tax to be paid from October 1, 1961. This order was chall- 
enged by the applicant on the ground that the enhanced tax should be paid from April 

. 1, 1962:— j 

Held, that since the notice was served only on March 19, 1962, the quarter following the 
date of notice was April 1, 1962, and a re 

that, therefore, under s. 188 (2) read with s. 188 of the City of Nagpur Corporation Act, 
1948, the applicant would have to pay the enhanced property tax from April 1, 1962. 


. THe facts are stated in the Judgment. 


J. P. Dwiveds, for the applicant. 
_M. L. Vaidya, for the opponent. 


. Boone J. This is an application in revision under s. 388 of the City of 
Nagpur Corporation Act, 1948, and it arises out of an order of assessment of 
property tax on certain houses of the applicant held by him within the Nagpur 
Municipal area. It appears that the applicant was paying certain property 
tax to the Municipal Corporation and the Municipal Corporation wanted -to 
enhance the property tax. Accordingly, therefore, a notice dated March 16, 
1962, was issued-to the applicant under s. 127 of the City of Nagpur - Cor- 
poration Act (hereinafter called the Corporation Act). The notice was served. 


_.* Decided, February 27, 1970. Civil Revision Application No. 115 of 1966. - | £22 
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on the applicant on March 19, 1962. This was a notice for the enhancement 
of the property tax. 

The applicant, therefore, had served a notice of objection to the enhanced 
valuation of the property under s. 128 of the Corporation Act. There was 
an investigation by the Objection Officer, and the Objection Officer dismissed 
the objection raised by the applicant. Accordingly, ‘therefore, the applicant 
went in appeal to the District Court under s. 130 of the Corporation Act. 
The learned Assistant Judge, who heard this appeal, passed an order that the 
enhanced property tax should be paid from October 1, 1961. This order is 
challenged by the applicant on the ground that the learned Assistant Judge 
ought to have ordered that the enhanced taxes should be paid from April 1, 
1962, ie. the quarter beginning after the service of the notice. . 

Part IV, Chapter XI, of the Corporation Act deals with taxes. How taxes 
are to be imposed and the procedure for imposing taxes, including the pro- 
perty tax, is provided under ss. 114, 115 and 116 of thə Corporation Act. 
Under s. 119 the annual value of land or building has to be ascertained. A 
procedure is laid down there. Under s. 124 the assessment and dura- 
tion of the assessment is provided. The Chief Executive Officer shall 
arrange according to s. 124(3) for a survey for the purposes of assessment of 
each part of the City at least once in five years save for the omission, with 
the previous consent of the Standing Committee, of any small areas which 
might be more conveniently re-assessed in a subsequent year. Under s. 126 
when the valuation under s, 124 of the properties in any ward has been com- 
pleted, the Chief Hxecutive Officer shall cause the respective valuation to be 
entered in a list and give public notice of the place where such list may be 
inspected. Objections are also invited under this provision. 

Under s. 127 of the Corporation Act, the Chief Executive Officer shall in 
all eases in which any land or building is for the first time valued, or in 
which the valuation of any land or building previously valued is increased 
under s. 124, give special notice thereof to the owner or occupier of the same 
and when the valuation is so increased, the said notice shall contain a state- 
ment of the grounds of the increase. We are here concerned with a notice of 
increase in the valuation under s. 127. Then the assessee could object to such 
notice under s. 128. The objections are investigated and if the assessee is 
aggrieved by the decision of the Objection Officer, he approaches the District 
Court. There is then under s. 133(/) the authentication of the ‘assessment 
list which has to be prepared after the valuation by the Chief Executive 
Officer after all the objections have been disposed of, under s. 130. Under 
s. 188(2), the said assessment list shall, subject to such alterations, as may 
thereafter be made therein under the provisions of sub-s. (5) of s. 180 or of 
s. 136, be conclusive evidence of the amount of property tax leviable on each 
land or building within the. City in the financial year to which the list 
relates. The financial year is generally from Ist of April. This provision, 
therefore, shows that the assessment list, after the necessary alterations in- 
eluding the alteration after the appeal to the District Court are made, would 
be conclusive evidence of the property tax leviable in the financial year to which 
the list relates. Under s. 138 the period, for which revised valuation is to con- 
tinue in force is given. We are here concerned with ss. 127, 133(2) and 188. 
Under s. 188 when the valuation of any land or building is revised in conse- 
quence of an objection made under s. 128 or an appeal is preferred under s. 130, 
which will be the appeal to the District Court, the revised valuation shall take 
effect from the quarter in which the first valuation would have taken effect in 
the same manner and for the same period and subject to the same conditiong 
as the original valuation. 

Now, so far as our case is concerned, the notice of the increased valuation 
was served on March 19, 1962. The first quarter of the assessment year after 
the date of service of notice is April 1, 1962. Therefore, according to s. 138 
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of the Corporation Act, after the valuation is revised by the disposal of the 
objections raised by the assessee, the revised valuation shall take effect from 
the quarter in which the first valuation would have taken effect in the same man- 
ner and for the same period. In the present case, since the notice appears to 
have been served only on March 19, 1962, the quarter following the date of notice 
is April 1, 1962. It appears to me, therefore, that under s. 1383(2) read with 
s. 138 of the Corporation Act, the applicant will have to pay the enhanced pro- 
perty tax not from October 1, 1961, as is ordered by the learned Assistant 
Judge, but from April 1, 1962. In this view of the matter, therefore, the order 
of the learned Assistant Judge will have to be modified. 


This revision application is therefore partly allowed and the order passed 
by the learned Assistant Judge is modified to the extent that the revised valua- 
tion shall take effect from April 1, 1962. Subject to this modification, the 
order of the learned Assistant Judge is confirmed. There will be no order as 
to costs, 


Application partly allowed. 


[NAGPUR BENCH] 


Before Mr. Justice Madon. 
BHASKAR NARAYANRAO BAND v. DR. VISHNU BHIKAJI KOLTE.* 
Nagpur University Act (Mah. Act No. XXL of 1964), Secs. 12 (8) & (5), 20, 18, 38, 48, 8 (Q— 
Whether Vice-Chancellor of Nagpur University has power on his own to appoint committee to 
inquire into complainis against Principal of college not maintained by Untoerstiy—Power of 
Vice-Chancellor to appoint committee by himself under Act. 

Under the Nagpur University Act, 1968, the Vice-Chancellor of the Nagpur University 
has no power on his own and by himself to appoint a committee to inquire into complaints 
against the Principal of a college not maintained by the University. 

Quaere: Whether the University has power to appoint such a committee. 

Section 88 of the Nagpur University Act, 1968, does not contemplate or envisage an in- 
quiry by the Vice-Chancellor on his own without any authority from the Executive Couneil 
of the University. 

The Act does not contemplate the holding of any preliminary inquiry for making a motion 
to the Executive Council for withdrawing the rights conferred on a college by affiliation 
or any power upon the Vice-Chancellor by himself to set up any such inquiry committee. 

Under s. 9 of the Act the Vice-Chancellor being an officer of the University he has no 
power under s. 48 of the Act to appoint a committee by himself. 


Tue facts appear in the judgment. 


8. N. Kherdekar, for the appellant. 
B. A. Masodkar and V. D. Chahande, for respondent No. 1. 
R. B. Pendharkar and N. G. Chitnavis, for respondents Nos. 5, 6 and 7. 


Mapon J. This is an appeal against the order of the learned Civil Judge, 
Senior Division, Chanda, vacating an ex parte ad interim injunction which 
was earlier granted by him.on an application made by the appellant in a suit 
filed by him against the respondent. The appellant is the Principal of a Col- 
lege known as the Janata Mahavidyalaya situate at Chanda, conducted by the 
Chanda Shikshan Prasarak Mandal, Chanda, which is a society registered under 
the Maharashtra Co-operative Societies Act, 1960. It is also registered as a 
public charitable trust under the Bombay Public Trusts Act, 1950. The said 
college is affiliated to the Nagpur University. In 1964, the Charity Commis- 


*Decided, December 5, 1969. First Appeal kar, Civil Judge, Senior Division, at Chandra- 
No. 5 of 1060, decided by N. K. Nandapur- pur, in Civil Suit No. 1 of 1969. 
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sioner filed a suit in the Court of the District Judge at Chanda, being Civil 
Snit No. 2 of 1964, against the said Society. The fourteen members of its 
Managing Committee were also impleaded as defendants Nos. 2 to 15 to the 
said suit. In the said suit, the Charity Commissioner made allegations against 
the members of the Managing Committee of having mismanaged the property 
of the said Trust, of having committed various breaches of trust, and of having 
caused loss to the said Society by acts of misappropriation and negligence. 
The suit was for removal of the said Managing Committee from the office as 
trustees, for rendition of accounts, for a permanent injunction restraining all 
the said trustees from acting as trustees, and for settling a scheme for manag- 
ing the said Trust. In the said suit, on an application made by the Charity 
Commissioner an Interim Receiver was appointed by the learned District Judge 
on December 21, 1964. The Interim Receiver is respondent No. 8 to this 
appeal. 

In exercise of the powers conferred by s. 31 of the Nagpur University Act, 
1963, the Executive Council of the Nagpur University has framed certain 
Ordinances. Ordinance No. 4, which is entitled ‘‘College Code’’, applies, by 
virtue of clause 2 of the said Code, to all colleges admitted to the privileges of 
the University which are not maintained by the University, as also in certain 
respects to colleges maintained by the State Government and admitted to the 
privileges of the University. The College Code provides for the setting up of 
a Governing Body for the management of every college. The Chairman and 
the Secretary of the Foundation Society are to be the ex-officio Chairman and 
the ex-officio Member respectively of such Governing Body, and the Principal 
of the college is to be the ex-officio Secretary. It is the appellant’s case that 
by reason of the appointment of the Interim Receiver in the said Civil Suit 
No. 2 of 1964, the District Court has taken over the functions of the Managing 
Committee and the Governing Body and is administering the said Trust 
through the Interim Receiver. 


Prior to July 6, 1968, the appellant was working as the Vice-Principal of 
the said College. Thereafter he acted as Principal in place of the previous 
Principal J. E. Patil who had resigned his post. By an order made by the 
learned District Judge, Chanda, on July 6, 1968, the appellant was confirmed 
in his post as Principal of the said College. The Executive Council of the 
Nagpur University approved such appointment. Respondents Nos. 5 and 6, 
who are also members of the teaching staff of the said College, were also 
applicants for the said post. Respondent No. 7 is also a member of the teach- 
ing staff of the said College. According to the appellant, being vexed at his 
confirmation as Principal, respondents Nos. 5 to 7 carried on a malicious pro- 
paganda against him and resorted to various attempts and devices to remove 
the appellant from his office as Principal. With a view to achieve this design, 
they sought the assistance of respondent No. 1, Dr. V. B. Kolte, who is the 
Vice-Chancellor of the Nagpur University. On September 28, 1968, a public 
function was held at Chanda for celebrating the 61st birth anniversary of 
respondent No. 1. Another function was arranged to felicitate respondent 
No. 1 in the College on the morning of September 29, 1968. Respondent No. 
5 also arranged a lunch party at his house in honour of respondent No. 1. 
To this party the members of the teaching staff of the said College and the 
members of the Governing Body were invited but the appellant was not in- 
vited. According to the appellant, respondent No. 5 availed of this oppor- 
tunity to poison the ears of respondent No. 1 against the appellant by making 
several false and malicious complaints to him against the appellant and secur- 
ed respondent No. 1’s consent to bring about the removal of the appellant 
from the office of Principal. It is the appellant’s case that what happened at 
that said lunch party amounts to a conspiracy between respondent No. 1, res- 
pondents Nos. 5 to 7, the Members of the Governing Body, as also the Interim 
Receiver who had attended the said lunch party, to remove the appellant from 
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his office as Principal. On October 5, 1968, thirty three members of the teaching 
staff of the said College, including respondents Nos. 5 to 7 whose signatures head 
the list, made a written complaint to respondent No. 1 against the appellant. 
The said complaint concluded by saying that the signatories were submitting 
their fate to the hands of the Vice-Chancellor, and as the situation was very 
explosive, they earnestly requested him to appoint an inquiry commission to 
inquire into the whole affair or to take any other befitting alternative action. 
According to the appellant, this complaint was followed by another complaint 
dated October 6, 1968. It is the appellant’s case that these complaints were 
prepared by respondents Nos. 5 to 7 and pressure was brought to bear on 
other members of the teaching staff to join in the said complaints. Copies of 
the said complaints were forwarded to the District Judge. Though a copy of 
the complaint dated October 5, 1968 is on the record, a copy of the complaint 
dated October 6, 1968 is not on the record. There is, however, on the record 
a copy of the complaint dated October 12, 1968. The complaint dated October 
12, 1968 is signed by thirty-five members of the teaching staff and is addressed to 
the Vice-Chancellor. This complaint refers to the earlier complaint of October 
5 ,1968 and also to a resolution passed by the members of the teaching staff 
to go on a token hunger strike from October 10, 1968 from 7 a.m. to 7 p.m. 
T will refer to the other contents of these two complaints later. 

It is not possible to say today whether these complaints were sent in further- 
ance of the alleged conspiracy as suggested by the appellant. It is also not 
possible to say today whether the close proximity between the date of the lunch 
party held at the house of respondent No. 5 and the dates of these complaints 
and the threatened action to go on a token hunger strike is significant. These 
are matters of evidence to be decided at the hearing of the suit. In view of 
the issues actually arising in the suit, these questions, however, do not seem 
to be very material. . 

On receipt of the said complaints, respondent No. 1 requested the learned 
District Judge, Chanda, to have the matter investigated by an inquiry com- 
mittee of which the Vice-Chancellor’s nominee on the Governing Body of the 
College, K. P. Fulkar, should be the Chairman. In pursuance of this request, 
the learned District Judge appointed a committee of three persons, namely, 
the said Fulkar as Chairman, and Mr. Khajanchi and Mr. Kadukar, advocates, 
as two other members. It is the appellant’s submission that this request made 
by respondent No. 1 to the learned District Judge shows that respondent No. 1 
had no power to appoint an inquiry committee himself for inquiring into the 
complaints made by the teaching staff against the Principal of the said College, 
namely, the appellant, inasmuch as the inquiry was essentially and in gub- 
stance a disciplinary inquiry which could only be held by the learned District 
Judge, as he had assumed the management of the said College by reason of 
the said interlocutory order in Civil Suit No. 2 of 1964. On the said com- 
mittee being appointed, the appellant objected to the appointment of the said 
Fulkar on the ground that the Vice-Chancellor, who considered himself to be 
an aggrieved person, was prejudiced against the appellant and was in the 
position of the complainant and his nominee could not be a member of the 
committee, inasmuch as a complainant could not be a Judge in his own cause 
and could not hold an inquiry through his own nominee. This objection was 
upheld by the learned District Judge, who removed the said Fulkar from the 
said committee. It appears that the District Judge communicated to respon- 
dent No. 1 his decision to drop the said Shri Fulkar from the said committee 
by his letter dated November 5, 1968. Respondent No. 1 sent a reply thereto 
by his letter dated November 9, 1968 in the Marathi language. This letter is 
of considerable importance in arriving at the determination of this matter and 
requires to be quoted as translated: 


‘Dear Shri Wankhede, 
Received your letter dated 5th November, 1968 and read with surprise its contents. I am 
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afraid there is likely to be a misunderstanding in the University circles if Shri Fulkar’s name 
is dropped from the Committce. The Vice-Chancellor’s nominee on the Governing Body of 
the College is ipso facto the Vice-Chancellor at all such places. Hence dropping of Vice-Chan- 
cellor’s nominoe may mean indirect disrespect to the Vice-Chancellor. For this reason only I 
had suggested the name of Shri Fulkar. The objection to Vice-Chancellor’s nominee on the 
Committee raised by Shri Band is nothing but an’ act of disrespect to the Vice-Chancellor. 
It would have been desirable to consult me if Shri Band had any complaints against Shri Fulkar 
and then to substitute another name in his place. I regret to note that this has not been 
done. 

Teachers’ representation is addressed to the Vice-Chancellor. Since you look after all the 
affairs of the Chanda Shikshan Prasarak Mandal and reside at Chandrapur itself, I had reques- 
ted you to appoint a Committee on behalf of the University. But now I cannot give you my 
consent to all the names for the aforesaid reasons. I regret for the same. To find out a way 
to get over these difficulties, I myself in the capacity of the Vice-Chancellor am appointing a 
Committee. I hope you will not misunderstand for this. 


With best regards, 
Yours friendly, 


(Sd) V. B. Kolte.” 


On November 14, 1968, some members of the teaching staff, including respon- 
dents Nos. 5 and 7, addressed a letter to the Vice-Chancellor on behalf of them- 
selves and their colleagues who were away from Chanda during the holidays 
intimating to him their decision to go on a chain hunger strike outside the 
college building from the opening day of the coming term, namely, from 
November 25, 1968, unless their request made to the authorities was accepted; 
their request being to appoint an inquiry committee to inquire into their com- 
plaints against the appellant; and a copy of this letter was sent to the Dis- 
trict Judge. The threat to go on a hunger strike was subsequently carried out. 
I can only say that it is a matter of regret that those charged with the duty 
of imparting education to the youth of this country and of inculcating dis- 
cipline in them should have instead set them such a sorry example. It may 
also be mentioned that there was no justification for this action as the District 
Judge had not refused to hold an inquiry but had merely removed the name 
of the Vice-Chancellor’s nominee from the inquiry committee and the inquiry 
would have proceeded either with the two other members of the committee or 
with a third independent member appointed by the District Judge in place of 
the said Fulkar. It appears somewhat significant that this memorandum 
should have come very soon after the Vice-Chancellor’s letter dated November 
9, 1968, to the District Judge, stating that he would himself in his capacity 
of the Vice-Chancellor appoint an inquiry committee. A copy of this memo- 
randum of November 14, 1968 was also sent to the Chairman of the Govern- 
ing Body of the said College who was the Chairman in ex-officio capacity by 
reason of his being the Chairman of the Managing Committee of the said 
Society. As appears from the letter dated November 18, 1968 from the said 
Chairman to the Vice-Chancellor, the said Chairman directed the appellant in 
his capacity as the ex-officio Chairman of the Governing Body to convene an 
emergent meeting of the Governing Body of the College on November 16, 1968. 
At the said meeting two resolutions were passed. These resolutions are in the 
following terms: 

“Resolution No. 3: 

To consider the affairs of Janata Mahavidyalaya and the complaints from teachers. The 
Chairman placed before the meeting the copies of the complaints-cum-applications of the tea- 
chers against the Principal, sent to the Vice-Chancellor (for example dated 5-10-68 and 
12-10-68). The applications dated 26-10-68 to the Hon. Interim Receiver and copies of letters 
dated 14-10-68 to the Interim Receiver, so also copies of notice dated 14-11-68 given by the 
teachers regarding chain fast, addressed to the Chairman, Governing Body, Janata Mahavi- 
dyalaya, Chandrapur. The statement of the Principal B. N. Band, Janata Mahavidyalaya, 
Chandrapur, made before the Press Conference on 12-10-68, was also placed before the meeting. 
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Taking into consideration all aspects of the circumstances this meeting of the Governing 
Body passes a resolution that the Nagpur University should oblige the Governing Body by ap- 
pointing an Enquiry Committee. As far as possible, the Governing Body of the College re- 
quests the University to appoint the Enquiry Committee before 25th November 1968. This 
resolution was passed unanimously.” 

“Resolution No. £: 

The meeting of the Governing Body considered sympathetically the notice dated 14-11-68 
given by the teachers to the Chairman, Governing Body, Janata Mahavidyalaya, Chanda, re- 
garding their chain fast. This meeting of the Governing Body requests the teachers that the 
Governing Body had already passed a resolution to request the Nagpur University to appoint 
an Enquiry Committee before 25th November 1968. A copy of that resolution is sent here- 
with for information. As such this meeting requests unanimously to the teachers to suspend 
their chain fast proposed to be started from 25th November 1968.” 


Along with the said letter of November 18, 1968, the said Chairman for- 
warded copies of these two resolutions signed by the appellant in his capacity 
as the ex-officio Secretary of the Governing Body, to the Vice-Chancellor. In 
the said letter it was stated that the main item of the agenda of the said meet- 
ing was to consider the representations from the Lecturers of the said College, 
dated October 5, and October 12, 1968, submitted to respondent No. 1 and the 
notice given by the teachers of their intention to go on a chain hunger strike 
outside the College building. In the said letter, an humble request was made 
to the Vice-Chancellor to appoint a University Enquiry Committee before 
November 25, 1968, so that the chain hunger strike proposed to be started from 
that date could be suspended. 


On the same day, i.e. November 18, 1968, the District Judge wrote a letter 
to respondent No. 1 in reply to his letter of November 9, 1968. In this letter, 
the District Judge referred to the said memorandum of November 14, 1968 and 
stated that in view of the said memorandum, it seemed to him that if there 
was delay in the appointment of an inquiry committee, it would create compli- 
cations in the college administration and requested the Vice-Chancellor to ap- 
point an inquiry committee as early as possible. 


On November 22, 1968 respondent No. 1 as the Vice-Chancellor purported 
to pass an order appointing an inquiry committee. The said order as trans- 
lated is as follows: 


“The teachers of Janata Mahavidyalaya, Chanda, have submitted their statement of com- 
plaints. I have received in that respect a letter dated 18-11-68 from the Chairman, Janata 
Mahavidyalaya, Chanda, Shri L. K. Wasekar, accompanied with a resolution of the Governing 
Body, Janata Mahavidyalaya, Chanda. In that resolution the Governing Body has requested 
the Nagpur University to appoint an Enquiry Committee. Accordingly, I appoint the follow- 
ing Committee to enquire into the complaints in the statement submitted to me :— 


1. Shri Gowardhan Agrawal. 

2. Shri S. W. Dhabe, Chairman. 

8. Shri W. M. Kalmegh. 
The notice of the appointment of this Committee should be sent today to Shri L. K. Wasekar 
aud he be informed that the Committee will start its enquiry in the next week. A copy of this 
letter should also be sent to the District and Sessions Judge, Chandrapur.” 


Copies of this order were sent to the Chairman of the Governing Body, the 
District Judge, and the Interim Receiver. The persons who were appointed to 
constitute the said inquiry committee are respondents Nos. 2 to 4, respondents 
No. 2 and 3 being advocates of this Court, and respondent No. 4 being a 
Reader in the Laxminardyan Institute of Technology. It appears that in spite 
of the appointment of this committee, the members of the teaching staff of the 
eollege started a chain hunger strike, and by his letter dated November 27, 
1968, respondent No. 1 requested the teachers to give up this fast in view of 
the appointment of the said committee. Accordingly, by their reply of the 
same date, the teachers intimated to respondent No. 1 that they had decided to 
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call off their hunger strike but stated that they had undertaken the said strike 
due to the undesirable actions of the appellant. Along with the said letter, 
a copy of the resolution passed at a meeting of the teachers of the said College 
held on the same day was forwarded to respondent No. 1. By the said re- 
solution, it was decided to call off the said hunger strike and it was further 
stated : 

“As we all have shown the gesture of co-operation, we request the authorities of the College 

to ensure as carly as possible that Mr. Band is not in the Chair of the Principal till the commis- 
sioner’s report is out ” 
The said Committee held its first meeting on December 9, 1968, at Nagpur. ‘At 
the said meeting, certain preliminary directions were given which I will refer to 
later while discussing the nature of the Inquiry which was being conducted. 
From the minutes of the said meeting of the inquiry committee, it appears 
that a further complaint was made by the teachers of the College on October 
26, 1968. This complaint was addressed to the Interim Receiver and copies 
thereof were forwarded to the District Judge, the Vice-Chancellor, the Chair- 
man of the Governing Body, and the Vice-Chancellor’s nominee on the Gov- 
erning Body. By consent a copy of this complaint has been put in and made 
part of the appeal paper-book. The appellant did not attend the said meet- 
ing. He, however, submitted an application requesting for an adjournment 
for a fortnight on the ground that he had sent a representation to the Vice- 
Chancellor for reconsideration and stay of the proceedings. 

The second meeting of the committee was held on December 26, 1968 at 
which also the appellant remained absent. From the minutes of the said meet- 
ing it appears that the appellant’s application for stay made to the Vice- 
Chancellor was rejected by him. The minutes of the said meeting also refer 
to a letter dated December 26, 1968 sent by the appellant to the members of 
the said Committee, in which ‘he disputed the legality of the constitution of 
the said Committee and contended that the same was not validly constituted. 
This contention was rejected by the said Committee and the Committee held 
that it was properly constituted and was entitled to proceed with the inquiry. 
The Committee also decided to hold its next meeting at Chanda on January 3, 
1969 and directed the appellant to file his statement within three days. The 
Committee also requested the Interim Receiver to contact the District Judge to 
fix the time, so that the members of the Committee could meet him and also 
requested the Vice-Chancellor’s nominee to remain present at the next hearing. 

The third meeting of the Committee was held on January 3, 1969, when the 
appellant appeared in person and submitted two applications. The first was 
a request for permitting him to appear through a lawyer and the other was 
for an adjournment of the hearing. Both these requests were rejected. The 
Committee proceeded to record the statement of the Chairman of the Govern- 
ing Body, as also the statements of some teachers, and thereafter the hearing 
stood adjourned to January 4, 1969. Meanwhile, the appellant filed the pre- 
sent suit, namely, Civil Suit No. 1 of 1969 on J anuary 3, 1969, in the Court of 
the Civil Judge, Senior Division, Chanda. He also made an application for 
an ex parte ad interim injunction restraining respondents Nos. 2 to 4 from 
holding an inquiry against him. An ex parte ad interim injunction in these 
terms was granted by the learned Civil Judge on January 4, 1969 and a notice 
was directed to issue to respondents Nos. 1 to 4 to show cause why the said 
ad interim injunction should not be confirmed till the decision of the suit. 
The application for interim injunction was thereafter heard by the learned 
Civil Judge who, by his order dated January 23, 1969, vacated the said order 
of ex parte ad interim injunction. It is against this order that the present 
appeal is filed. 

In the plaint, the appellant has contended that respondent No. 1 as the 
Vice-Chancellor of the Nagpur Univer sity has no jurisdiction, power or autho- 
rity to appoint any committee to inquire into any complaint made against the 
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appellant. He has further contended that such an Inquiry into the complaints 

t the Principal of the said College could only be held by the Managing 
Committee of the said Society or by the District Judge who had assumed the 
management of the said College. It is further submitted that in pursuing 
this Inquiry through the Committee appointed by him, respondent No. 1 was 
acting as a judge in his own cause and the appointment of the said Committee 
was against the principles of natural justice. Charges of vindictiveness and 
harassment are also made against respondent No. 1 and the appellant has 
alleged that he is apprehensive that by reason of the vindictive attitude adopt- 
ed by respondent No. 1, respondent No. 1 is out to ruin the appellant not 
only in his career but even in respect of his means of livelihood. He has fur- 
ther alleged that respondents Nos. 1 to 4 were already prejudiced against him 
and they would give some adverse findings against him and bring pressure 
on the Managing Committee or the District Judge to remove him or reduce 
his rank or otherwise punish him and that he would suffer loss and injury 
in his legal character and right in his office of Principal of the College and 
in the emoluments attached to his office. In the said suit, the appellant has 
prayed for a declaration that neither respondent No. 1 nor respondents Nos. 
2 to 4 have any authority, power or jurisdiction to hold a disciplinary in- 
quiry or any kind of inquiry against him and for a permanent injunction 
restraining the said respondents from holding an inquiry against him, and 
has also prayed. for a permanent injunction against respondents Nos. 5 to 7 
restraining them from making or pursuing in the said inquiry being held by 
respondent No. 1 through respondents Nos. 2 to 4. The application for inter- 
locutory injunction made by the appellant prays for a temporary injunction 
in terms of the permanent injunction claimed in the suit. 

At the hearing of the application for interlocutory injunction, respondents 
Nos. 5 to 7, even though no notice was issued to them by the learned Civil 
Judge, entered appearance and opposed confirmation of the ad interim injunc- 
tion. As appears from the order, the learned Civil Judge directed his mind 
only to two points: (1) whether the said Committee consisting of respondents 
Nos. 2 to 4 constituted by respondent No. 1 was a disciplinary inquiry com- 
mittee, and (ii) whether the appellant had any cause to complain that irre- 
parable loss would occur to him in order to justify the issue of injunction. At 
the hearing of the application, it was agreed before the learned Civil Judge 
that a disciplinary inquiry committee, as generally understood, means an in. 
quiry committee leading to an order of punishment against an employee against 
whom the inquiry is conducted. It was conceded on behalf of respondent No. 
1 that an inquiry of such a nature could be held only at the instance of a 
master against his own employee and that in the absence of a specific provi- 
sion to the contrary, an inquiry of a domestic nature leading to the punish- 
` ment of the appellant could only be held at the instance of the District Judge, 
Chanda. It was, however, contended that the impugned inquiry was not such 
an inquiry but was an inquiry into the affairs of the said College which the 
Vice-Chancellor was entitled to hold. In the alternative, it was contended 
that assuming it was a disciplinary inquiry, the Vice-Chancellor was justified 
in constituting the disciplinary inquiry committee, and in support of this 
reliance was placed upon the said letter dated November 18, 1968 from the 
Chairman of the Governing Body, the said resolutions passed by the Govern- 
ing Body on November 16, 1968, and the letter dated November 18, 1968 from 
the District Judge to respondent No. 1. The learned Civil Judge held that 
respondent had no power or jurisdiction or authority to hold or cause to be 
held an inquiry of a domestic nature against the appellant. He further held 
that the said Committee was not a disciplinary inquiry committee or a com- 
mittee to hold an inquiry of a domestic nature; and accordingly answered 
the first point in the negative. In view of this, the learned Civil Judge 
opined that there was no reason for issuing an injunction as prayed for by 
the appellant. The learned Civil Judge further placed reliance upon the state- 
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ment made by respondent No. 1 in his reply that the Committee constituted 
by him was not a disciplinary inquiry committee and stated that as respon- 
dent No. 1 was a high dignitary, there was no reason to doubt what he had 
given him to understand. He further held that the inquiry entrusted to 
respondents Nos. 2 to 4 was not likely to cause any irreparable loss to the 
appellant and that such an inquiry was justified under the provisions of the 
Nagpur University Act and therefore cannot be interdicted. For these reasons, 
the learned Civil Judge vacated the ad interim injunction issued by him. 

[His Lordship after dealing with some points not material to this report, 
proceeded]. 

I also fail to find any provision in the Nagpur University Act, 1963, con- 
ferring any power upon respondent No. 1 as claimed by him to appoint the 
impugned committee. In support of this claim of respondent No. 1, Mr. 
Masodkar learned advocate for respondent No. 1, has referred me to the vari- 
ous provisions of the said Act. Section 4 deals with the powers of the Univer- 
city. Reliance was placed upon els. (8), (13), (Z4), (22) and (32) of the 
said section. Clause (8) confers power upon the University to guide the 
teaching in colleges or recognised institutions. Clause (73) confers power to 
admit educational institutions to the privileges of the University and to with- 
draw such privileges. Clause (14) confers power to inspect colleges and re- 
cognised institutions and to take measures to ensure that proper standards of 
instruction, teaching or training are maintained in them and that adequate 
library and laboratory provisions are made therein. Clause (22) confers power 
to supervise and control the conduct and discipline of the students of the 
University and to make arrangements for promoting their health and general 
welfare; and cl. (32) confers power to do all such acts and things whether 
incidental to the powers and duties aforesaid or not, as may be requisite in 
order to further the objects of the University, and generally to cultivate and 
promote the arts (including the fine arts), science and other branches of 
learning and culture. ‘“‘University’’ is defined by s. 2(/5) as meaning the Nag- 
pur University as reconstituted under the Nagpur University Act, 1963. Under 
s. 9 the Vice-Chancellor is one of the officers of the University. Albeit, he is 
the most important of all the officers. His powers are defined by s. 12. The 
office of the Vice-Chancellor is, therefore not synonymous with the Nagpur 
University, nor can the powers of the Vice-Chancellor be equated with those 
of the University. It is doubtful whether under any of the clauses above re- 
ferred to which were relied upon by respondent No. 1, even the University 
has any power to appoint a committee to inquire into complaints against the 
Principal of a college not maintained by it. Even assuming it has such power, 
the same cannot be exercised by the Vice-Chancellor on his own and by him- 
self, nor can the Vice-Chancellor arrogate such power to himself. 

It was, however, contended on behalf of respondent No.1 that such a 
power could be exercised by the Vice-Chancellor under s. 12 (3). Section 
12 (3) provides that it shall be the duty of the Vice-Chancellor to ensure that 
the Act, the Statutes, Ordinances and Regulations are faithfully observed and 
confers upon the Vice-Chancellor all powers necessary for that purpose. It is 
not possible to construe s. 12(3) as canvassed on behalf of respondent No. 1. 
Even assuming the University has such a power, to construe s. 12 (3) in this 
manner would be to equate the Vice-Chancellor with the University and to 
render wholly superfluous the various authorities of the University constituted 
under the said Act. Chapter IV of the Act deals with the Authorities of the 
University. Under s. 15 these authorities are (i) the Court, (ii) the Executive 
Council, (iii) the Academic Council, (iv) the Faculties, (v) the Boards of 
Studies, (vi) the Board of University Teaching and Research, (vii) the Board 
of Extra-Mural Studies, and (viii) such other boards or bodies of the Uni- 
versity as may be declared by the Statutes to be the authorities of the Universi- 
ty. The other sections in Chapter IV provide for the constitution of the said 
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. authorities and prescribe their powers, duties and functions. Reliance was 
placed upon s..20 which specifies the powers and duties of the Executive 
Council, and it was contended that the Executive Council, has the power to 
hold an inquiry into the affairs of a college affiliated to the University and 
by reason of s. 12(3) the Vice-Chancellor could, therefore, himself exercise 
such powers. This submission cannot be accepted. Section 19 specifies the 
constitution of the Executive Council. jt is to consist of (i) the Vice-Chan- 
cellor as ex-officio Chairman, (ii) the Director of Education, or his nominee 
not below the rank of a Deputy Director of Education, (iii) the Chairman of 
the Vidarbha Board of Secondary Education, or his nominee, (iv) ten persons 
elected by the Court from amongst its members, six of whom are to be persons 
who are neither teachers nor Principals, two to be teachers who are not Princi- 
pals and two to be Principals of affiliated colleges, (v) one of the heads of 
the University Departments not below the rank of Professor to be nominated 
by the Vice-Chancellor by rotation on the expiration of every second year, 
and (vi) five persons elected by the Academie Council from amongst its mem- 
bers, at least two of whom are to be Deans. The Executive Council is, by 
s. 19(/), made the executive authority of the University. Amongst its powers 
specified in s. 20(/) is the power under cl. (xiv) to recommend affiliation of 
the colleges to the State Government and to grant recognition to the institu- 
tions, under cl. (avis) to supervise and control the conduct and discipline of 
the students of the University and to make arrangements for promoting their 
health and general welfare, under cl. (xzt) to recognise a member of the staff 
of an affiliated college or recognised institution as a Professor, Assistant Pro- 
fessor, Reader, Lecturer or teacher of the University, and withdrawn such re- 
cognition, under cl. (zaw) to make, amend or cancel the Ordinance, under 
cl. (sevii) to exercise such other powers and perform such other duties as 
may be conferred or imposed on it by this Act, the Statutes, Ordinances and 
Regulations; and under cl. (sær) to exercise all powers of the University not 
otherwise provided for in the Act or the Statutes and all other powers which 
are requisite to give effect to the provisions of the Act or the Statutes. It 
will thus be seen that the Vice-Chancellor is only one of the members of the 
Executive Council and is to be its ex-officio Chairman. The powers and func- 
tions of the Executive Council do not vest in the Vice-Chancellor, nor can he, 
under s. 12(3), by himself exercise the powers of the Executive Council with- 
out any authority from the Executive Council in that behalf. His duty under 
s. 12(3) is to see and ensure that the Nagpur University Act, the Statutes 
Ordinances and Regulations made thereunder are faithfully observed and his 
powers in that behalf are merely confined to ensuring the observance thereof. 
This is not the same thing as saying that all the powers of the various autho- 
rities under the Act are to be exercised by the Vice-Chancellor himself. 


It was next submitted that since the University has the power to withdraw 
affiliation of a college, the Vice-Chancellor could cause the impugned inquiry 
to be held with a view to see whether the affiliation of the college should be 
withdrawn or not. From the order appointing the impugned Committee and 
the correspondence referred to above, it is clear that nothing was remoter from 
the mind of respondent No. 1 when he appointed the Committee than the ques- 
tion of withdrawing the affiliation of the said College. Apart from this, the 
Nagpur University Act confers no such power upon the Vice-Chancellor to 
conduct an inquiry in order to ascertain whether the affiliation of a college 
should be withdrawn. Section 38 prescribes the mode in which the rights con- 
ferred on a college by affiliation may be withdrawn in whole or in part or 
modified. This is to be done in three cases: (i) if the college has failed to 
carry out any of the provisions of sub-s. (Z) of s. 34, or (ii) if the college has 
failed to observe any of the conditions of its affiliation, or (iii) if the college 
is conducted in a manner which is prejudicial to the interests of education. 
It is nowhere alleged either in the written statement of respondent No. 1 or 
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in any of the replies filed to the appellant’s application for interim injunction . 
that any of the above three contingencies had arisen. The question before the 
inquiry committee is not the manner in which the College is conducted but 
the personal grievances of the teachers against the Principal. Further, the 
procedure provided for withdrawing the affiliation totally excludes the Vice- 
Chancellor from exercising by himself any such power as claimed by him. 
Under sub-s. (2) of s. 38, a motion for withdrawal or modification of the rights 
conferred on a college by affiliation is to be initiated only in the Executive 
Council, of which prior notice is to be- given accompanied by a statement in 
writing of the grounds on which such motion is made. Under sub-s. (3) of 
s. 38, before the motion is.taken into consideration, the Executive Council ‘has 
to send a copy of such notice and the written statement to the Principal of the 
. college concerned, together with an intimation that any representation in writ- 
ing submitted within a period specified in such intimation on behalf of the 
college will be considered by the Executive Council. If necessary, this period 
can be extended by the Executive Council. Under sub-s. (4) on receipt of the 
representation or on the expiry of the period granted for making the repre- 
sentation, the Executive Council, a” 
“after considering the notice of motion, statement and representation and after such in- 
spection by any competent person or persons authorised by the Executive Council in tbis behalf, 
and such further inquiry as may appear to it to be necessary, and after consulting the Academic 
Council, shall make a report to the Court.” : 
Under sub-s. (5), on receipt of the report, the Court is to record its opinion in 
the matter after such further inquiry, if any, as may appear to it to be neces- 
sary. This resolution of the Court is to be passed by 2/8rds of the members 
present, such majority comprising not less than one-half of the members of the 
Court. Thereafter, the Registrar is to submit the proposal and all proceedings, 
if any, of the Academic Council, the Executive Council and the Court to the 
State Government which, after such further inquiry, if any, as may appear to 
it to be necessary, has to make such order as it may deem fit. Thus, the three 
inquiries referred to in s. 38 are inspection by any person or persons authorised 
by the Executive Council in this behalf and such further inquiry as may 
appear to it to be necessary before making a report to the Court, a further 
inquiry by the Court after such report is made if such inquiry by the Court 
appears to it to be necessary,-and a further inquiry by the State Government 
after the Registrar has submitted all the proposals and all proceedings to the 
State Government for its orders. Section 38 does not contemplate or envisage 
an inquiry by the Vice-Chancellor on his own without any authority from the 
Executive Council. It was, however, submitted by Mr. Masodkar, learned coun- 
sel for respondent No. J, that the Vice-Chancellor was entitled to hold or cause 
to be held a preliminary inquiry for making a motion to' the Executive Council 
for withdrawing the rights conferred on a college by affiliation, and that he 
was holding the impugned inquiry for the said purpose. This submission is 
not borne out by the facts of the case, nor does s. 38 or any other provision of 
the Nagpur University Act contemplates any such preliminary inquiry nor con- 
fer any power upon the Vice-Chancellor by himself to set up any such inquiry 
committee. In this connection, a reference may also be made to s. 12(5) of the 
Nagpur University Act, which provides that the Vice-Chancellor is to give effect 
to the orders of the Executive Council regarding the appointment, dismissal and 
suspension of the persons in the service of the University or teachers of the 
University, or regarding the recognition or the withdrawal of the recognition 
of any such teacher and is to exercise general control over the affairs of the 
University and is to be responsible for the discipline of the University in 
accordance with this Act, the Statutes and Ordinances. Thus, the Vice-Chan- 
eellor’s powers under this sub-section are to be exercised in accordance with the 
Act, the Statutes and Ordinances only and it is his duty to see that the decisions 
and resolutions of the University authorities are carried out and not to substi- 
tute himself in place of the University authorities. 
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Lastly reliance was placed upon s. 48 of the Nagpur University Act as con- 
ferring power upon the Vice-Chancellor to appoint the impugned inquiry 
committee. Section 48 provides that all the authorities. of the University shall 
have power to appoint committees and such committees may include persons 
who are not members of the authority appointing the committee. Section 15 
specifies the authorities of the University. I have already referred to the pro- 
visions of the said section, and the Vice-Chancellor is not one of the authorities 
of the University. Under s. 9 of the Act he is an officer of the University. 
Thus, under s. 48 also ‘the Vice-Chancellor would have no power to appoint a 
committee by himself. 


‘Under the Nagpur University Act, the only inquiry which the Vice-Chancellor 
is authorised to make is provided for in 8. 8(1). Section 8(/) is in these terms: 


“The Chancellor shall have the right to cause an inspection to be made,-by such person or 
persons as he may direct, of the University, its buildings, laboratories, libraries, museums, work- 
shops and equipment of any institution, college or hostel maintained or recognised by, or affi- 
listed to, the University, of the teaching and other work conducted by the University, and of 
the conduct of examinations held by the University; and to cause an inquiry to be made in res- 
pect of any matter connected with the University. The Chancellor shall in every ‘case give 
notice to the University of his intention to cause an inspection or inquiry to be made, and the 
University shall be entitled to be represented thereat.” 


Now, the impugned inquiry is not with respect to any matter connected with 
the University but with respect to matters connected with the Principal of 
a college which is not maintained by the University. If a construction were 
given to the phrase ‘‘any matter connected with the University” so as to 
include in it every matter connected with a college which is not maintained by 
the University, the result would be to make the University virtually the owner 
and administrator of every private college affiliated to it and entitle it to inter- 
fere in every internal or administrative matter of such college. 


‘[The rest of the Judgment is not material to this report]. 
Appeal allowed. 


FULL BENCH. 


Before the Hon'ble Mr. S. P. Kotoal, Chief Justice, Mr. Justice Mody and Mr. Justice Kantawala. 
DATTU SUBHANA PANHALKAR v. GAJANAN VITHOBA BOBHATE.* 


Bombay Renis, Hotel and Lodging House Rates Control Act (Bom. LVTI of 1947), Secs. 12, 11— 
Suit for ejectment for non-payment of rent for more ihan siz months—Whether tenant in suit 
can raise dispute as to standard rent by his writen statemeni—Dispute contemplated in s. 12 
` (8) (a) whether limited to dispute raised within one month of notice under s. 12 (2) & 
Explanation I. 

In a proceeding to which s. 12 (3) (a) of the Bombay Rents, Hotel and Lodging House 
Rales Control Act, 1947, would otherwise apply, the tenant-defendant can prove that a 
dispute about standard rent ‘exists without following the procedure laid down in Expla- 
nation I to s. 12 of the Act. He can then also take the defence that s. 12 (3) (a) does not 

, apply and s. 12 (3) (b) of the Act applies. 


A tenant can raise a dispute as to the standard rent even after a suit is filed against him 
for eviction on the ground of-non-payment of rent for more than six months by his written 
statement and that would be a dispute for the purposes of s, 12 of the Act. The dispute 
contemplated in s. 12 (3) (a) is not limited to the dispute within one month of the notice 
under s. 12 (2) as required by Explanation I. 

Ambalal v: Babaldas* and Chunilal v. ChimanlaP, dissented from. 


*Decided, August 17, 1970. Special Civil Eo 8 Guj. L. R. 625, 
Application No, 781 of 1968. 966) 7 Guj. L. R. 945. 
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Manorama v. Dhanlazmi® and Dhansukhlal v. Dalichand Virchand‘, explained. 
Kurban Hussen v. Ratikant®, Abbasbhai v. Gulamnabi*, Shah Navinchandra Thakarlai 
v. Jitendra Narsingrao Jodh? and Ramchandra Narsey and Co. v. Wamanrao V. Shenoy®, 
referred. to. 


OnE Gajanan (opponent) was a monthly tenant of Dattu (petitioner) in 
respect of certain premises situated at Kolhapur. The premises were let to 
him from October 1, 1961, under a rent note dated October. 7, 1961, at an 
agreed rent of Rs. 28 per month. An amount of Rs. 100 was also kept as a 
deposit by the opponent with the petitioner and for that amount the petitioner 
issued a receipt to him. On May 31, 1965, the petitioner gave notice to the 
opponent alleging that he was in arrears of rent from December 1, 1963 and 
was guilty of certain acts of waste and nuisance and terminated his tenancy 
with effect from the end of June 1965. On June 8, 1965 the opponent sent a 
reply denying all the allegations made by the petitioner in his notice and con- 
tended that he had paid all rent upto the end of January 1965 but the peti- 
tioner had not issued receipts to him for the same, that the rent for the fur- 
ther period had not been paid because the petitioner was not prepared to pass 
receipts, that the rent charged by the petitioner was excessive and called upon 
the petitioner to furnish full particulars of standard rent and permitted in- 
creases within one month of the receipt of the reply by him as required by 
s. 21 of the Bombay Rents, Hotel and Lodging House Rates Control Act, 1947. 
By a counter reply dated June 28, 1965, the petitioner reiterated the allega- 
tions in his notice, denied all allegations made by the opponent in his reply 
and informed the opponent that the standard rent was Rs. 25 as that was the 
rent at which the premises were first let and Rs. 3 were the permitted increases. 
The opponent did not file any application for fixing standard rent and per- 
mitted increases and on September 16, 1965, the petitioner filed his suit for 
eviction out of which the present petition arises. Eviction was sought in the 
suit on all the three grounds stated in the notice, viz. arrears of rent for more 
than six months prior to the date of notice and non-payment thereof within 
one month of the notice, acts of waste and acts of nuisance. 

The opponent resisted the suit denying the alleged acts of waste and nuis- 
ance and contended that the notice given by the petitioner was not legal and 
valid. He also contended that he had paid all rent upto the end of January 
1965, that the agreed rent was excessive and that the standard rent would 
not be more than Rs. 10 per month. He pointed out that the amount of Rs. 100 
deposited by him with the petitioner at the commencement of the tenancy 
was still with him and prayed that the standard rent may be fixed and ac- 
counts of the deposit and standard rent may be taken. The opponent also 
applied for fixation of Interim rent pending fixation of the standard rent and 
interim rent was fixed by the Court at Rs. 22 per month. At that rate the 
opponent went on paying in Court till the decision of the suit. 

The trial Court rejected the petitioner’s allegations about waste and nuis- 
ance and fixed the standard rent inclusive of permitted increases at Rs. 26 per 
month. The trial Court also rejected the contention of the opponent that he 
had paid rent till the end of January 1965, but as the opponent had paid in 
Court all rent at the rate of the interim standard rent fixed by the Court and 
Rs. 100 of his were in deposit with the petitioner, it dismissed the petitioner’s 
claim for possession and passed a decree for Rs. 546 only as arrears of rent, 
directing the petitioner to withdraw that amount from the amount deposited 
in Court by the opponent. The trial Court also directed the petitioner to pay 
the costs of the opponent. Against the decree of the trial Court the petitioner 
filed an appeal in the District Court at Kolhapur and the opponent filed cross- 


3 (1966) 69 Bom. L. R. 138. 7 (1968) Civil Appeal No. 110 of 1966, 

4 (1968)'70 Bom. L. R. 714, S.C., s.e. decided on December 17, 1068 (Supreme 
[1968] A. I. R. 5. C. 1109. Court). 

5 (1956) 59 Bom. L. R. 158. 8 (1969) Civil Appeal No. 861 of 1906, 

6 [1964] A. I. R. 5. C. 1841. decided on March 18, 1969 (Supreme Court). 


1970.] DATTU SUBHANA U. GAJANAN VITHOBA (F.B.)—Bal J. 878 


objections therein contending that the standard rent should have been fixed at 
Rs. 16 instead of Rs. 26. The Assistant Judge confirmed the findings of the 
trial Court but allowed the appeal partially only so far as the costs were con- 
cerned. Ife directed that the petitioner should recover proportionate costs on 
arrears of rent from the opponent in both the Courts and dismissed the cross- 
objections of the opponent with costs. 


The petitioner applied in revision to the High Court. 


The application was heard by Bal J., who in his judgment delivered on August 
5, 1968, observed as follows: l 


Bau J. Sub-section (J) gives protection to a tenant so long as he pays or 
is ready and willing to pay the standard rent and permitted increases and ob- 
serves and performs the other conditions of his tenancy. The question whe- 
ther a tenant is ready and willing to pay or not can only arise when there are 
some arrears which have remained unpaid. In such a case the question of his 
readiness and willingness becomes a question of fact. The Explanation, how- 
ever, enacts a rule of evidence and if the tenant complies with the provisions 
thereof, there is a conclusive presumption in his favour about his readiness and 
willingness; but it appears that even if he does not comply with the provisions 
of the Explanation, he can still prove his readiness and willingness by lead- 
ing evidence. No doubt it will be difficult for him to do so and the burden 
will really be very heavy, but the possibility of his being able to prove to the 
satisfaction of the Court that he was ready and willing to pay the standard 
rent and permitted increases and the amounts had remained unpaid on account 
of circumstances beyond his control, is not necessarily excluded. 


So far as s. 12(/) is concerned, it does not take into account the period for 
which the rent is in arrears, but sub-s. (3)(a) of s. 12 does take it into ac- 
count and if the rent happens to be in arrears for a period of more than six 
months at the date of notice and the other conditions, viz. that there is no dis- 
pute regarding the amount of standard rent or permitted increases and that 
the rent is payable by the month are satisfied, the readiness and willingness of 
the tenant even if it exists in fact, is of no avail to him because sub-s. (3) (a) 
enjoins the Court to pass a decree for eviction as soon as the conditions of 
that sub-section are fulfilled. 


Sub-section (3)(b), in my view, contemplates a different contingency. If 
there is a dispute about standard rent or permitted increases (which of course 
means a bona fide dispute because a dispute which is not bona fide is no dis- 
pute at all) and if the tenant pays on the first date of the hearing or on or 
before such other date as the Court may fix, the standard rent and permitted 
increases then due and further continues to pay or tender thereafter in Court 
regularly such rent and permitted increases till the suit is finally decided and 
also pays costs of the suit if so directed by the Court, then the question whe- 
ther he was ready and willing to pay the standard rent and permitted iu- 
creases at any time, becomes irrelevant. The protection given by s. 12(3) (b) 
does not depend upon whether the tenant is ready and willing to pay but de- 
pends, in my view, upon the fulfilment of the conditions of that sub-section. 
If one still wants to say that it is only a tenant who is ready and willing to 
pay the standard rent and permitted increases who is given protection by the 
Rent Act, one may do so by saying that in substance though not in form, sub- 
s. (3)(a@) of s. 12 raises a conclusive presumption about the tenant not being 
ready and willing to pay the rent and permitted increases while sub-s. (3) (b) 
similarly raises a conclusive presumption in his favour about his readiness and 
willingness to pay. The protection given to the tenant by s. 12(/) is different 
from the protection provided by s. 12(3)(b) and the two are independent. 
Circumstances may exist where a tenant is not entitled to the protection 
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of s. 12(/) but is still entitled to the protection of s. 12(3) (b). In my opinion, 
this view is supported even by the decision of the Supreme Court [Dhan- 
sukhlal v. Dalichand Virchand'] relied on by Mr. Pendse. As I have already 
pointed out their Lordships made a distinction between the protection available 
under s. 12(/) and under s. 12(3)(b). If the protection under s. 12(3) (b) was 
available only to a tenant who is ready and willing to pay the standard rent 
and permitted increases, then in a case where the tenant docs not have the 
protection of s. 12(/) it would automatically follow that he cannot have the 
protection of s. 12(3)(b) of the Act also. The decision of the Supreme Court, 
however, shows that that is not necessarily so. The two questions are entirely 
independent. 

In the present case, the opponent had raised a dispute about the standard 
rent in his written statement and prayed for fixation of standard rent. The 
dispute was treated as bona fide by the Courts below and there is no sugges- 
tion to the contrary. The standard rent including. permitted increases was 
fixed at Rs. 26 which is less than the agreed rent. Both the Courts below have 
concurrently held that the opponent satisfied the requirements of s. 12(3)(b) 
of the Rent Act and was entitled to its protection. I would, therefore, have 
had no hesitation in upholding the decisions of the Courts below and dismiss- 
ing the petition. Mr. Pendse has, however, invited my attention to a judg- 
ment of a Division Bench of this Court (Patel and Nain, JJ.) in Dhanaraj 
Sukhraj Setiya v. Premchand Jesraj Oswa in which the learned Judges have 
held relying on the decision of the Supreme Court on which Mr. Pendse has 
relied, that the decision of the former Division Bench in Dr. Chandrakant R. 
Joshi v. Sumant Ramdatt Desa? is no longer good law. The facts of the case 
out of which Dhanaraj Sukhraj Setiya v. Premchand Jesraj Oswal arose were 
briefly these: i 

The petitioner was a tenant of the respondent in respect of certain premises 
at Poona. On May 14, 1957 the respondent-landlord gave notice to the peti- 
tioner-tenant terminating his tenancy for non-payment of rent for a period 
exceeding six months. On May 31, 1957, the petitioner’s father sent a money 
order for the amount of arrears to the father of the respondent alleging that 
he was the tenant of the father of the respondent in respect of the suit premises. 
The respondent’s father refused to accept the money order and the suit was 
thereafter filed after the expiry of one month from the date of service 
of the notice. Out of the contentions raised by the petitioner in that case only 
two need be referred to. One was that the agreed rent which was being charg- 
ed, was excessive and the second was that the amount of arrears had been 
sent by money order within the period of one month from the receipt of 
notice but was not aceepted by the respondent. Both the contentions were 
negatived by the trial Court and the suit for eviction was cleereed. That 
decree was confirmed in appeal by the District Court. The petitioner first 
filed a revision application in this Court, which was ultimately allowed to be 
converted into a Special Civil Application and was heard by the Division 
Bench. Before the Division Bench the same two contentions were urged. The 
contention regarding the agreed rent being excessive as well as the other 
contention regarding the tender of the entire arrears within one month of 
the receipt of the notice, were rejected by the Division Bench. It appears 
that in that ease the petitioner had deposited in Court on the first day of 
hearing, the entire amount of rent due till then and had also subsequently 
made payments of rent in Court from month to month. It was therefore 
urged before the Division Bench that the. petitioner had complied with the 
provisions of s. 12(3)(0) and was entitled to the protection thereof. The 
Division Bench observed that the dispute raised in the suit regarding standard 


1 (1968) 70 Bom. L. R. 714, S. C. 8 (1963) Special Civil Application No. 

2 (1968) Special Civil Application No. 459 of 1965, decided by Tambe Actg. C.J. 
512 of 1966, decided by Patel and Nain JJ., and Abhyankar J., on December 14/15, 1065 
on April 2, 1968 (Unrep.). (Unrep.). 
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rent was not bona fide: That conclusion by itself was enough to negative 
the contention of the petitioner that he was entitled to the protection of 
s. 12(3) (b). The Division Bench however considered the previous decisions 
of Single Judges of this Court, the decision of the Division Bench in Dr. Chandra- 
kant R. Joshi v. Sumant Ramdatt Desai and the decision of the Supreme Court 
in Dhansukhlal v. Dalichand Virchand, which is relied on before me by Mr. 
Pendse. After considering these decisions the Division Bench expressed its 
conclusion in the following terms: 

“The decisions of Tarkunde, J., in C. R. A. No. 1822 of 1957 [Raghunath Ganpat Ghuge v. 
Sakarchand Bhaguji Shilavans] and of Tambe, Ag. C. J. and Abhyankar J., in Spl. C. A. No. 
459 of 1965 Dr. Chandrakant R. Joshi v. Sumani Ramdatt Desai are, therefore, no longer good 
law”. 


With great respect to the learned Judges, I do not see anything in the judg- 
ment of the Supreme Court referred to by them, which goes against the deci- 
sion of the Division Bench in Dr. Chandrakant R. Joshi v. Sumant Ramdatt 
Desai. In coming to the said conclusion, the Division Bench has observed: 


“In Civil Appeal No; 455 of 1965 decided on 1st March 1968 in the case of Dhansukhlal v. 

Dalichand Virchand, the Supreme Court after referring to the previous decisions of that Court 
including the decision in Abbasbhat v. Gulamnabt‘, held that unless before the expiry of the period 
of one month after notice referred to in section 12 (2), the tenant makes an application under section 
11 (8), his case would fall under clause (a) and not clause (b) of Sec, 12 (8) of the Bombay Rent Act.” 
(Italies are mine). 
With great respect again to the learned Judges, I take the liberty to say that 
the observations of the Supreme Court are slightly different and if read in 
proper context, they would, in my opinion, lead to a different conclusion. The 
_ exact observations of the Supreme Court are (p. 717): 

“Section 12 (7) must be read withthe Explanation and so read it means that a tenant 
can only be considered ‘to be ready and willing to pay’ if, before the expiry of the period of one 
month after notice referred to in sub-s, (2), he makes an application to the Court under sub-s. 
(3) of 8. 11 and thereafter pays or tenders the amount of rent or permitted increases specified by 
the Court,” 


These observations were made while. considering whether the tenant was en- 
titled to the protection of s. 12(/) and not whether his case fell within the 
provisions of s. 12(3)(@) or 12(3) (b). Further they were made in the con- 
text of the fact that for claiming the protection of s. 12(7) reliance was placed 
by the tenant solely on the payments made by him during the pendency of 
the suit and no evidence whatsoever was available in that case to otherwise 
prove his readiness and willingness to pay. The word ‘‘considered’’ occurring 
in the above observations was therefore evidently intended to convey the same 
meaning as the word ‘deemed’ occurring in the Explanation to s. 12. This 
will be clear from certain other observations appearing in the same judgment 
of the Supreme Court. These other observations are (p. 717): 

‘+ | ,.We have already noted that the tenant made no payment within the period of one month 
of the notice of ejectment and although in his written statement he raised a dispute about the 
standard rent he made no application in terms of s. 11 (3) of the Act. The readiness and will- 
ingness to pay has therefore to be fudged in the light of the facts of the case.’ (Italics are mine). 
Their Lordships have thus indicated that the readiness and willingness of the 
tenant to pay need not necessarily depend upon his making an application 
in terms of s. 11(3) but has to be judged ‘in the light of the facts of the case’. 
The contention of the appellant in that case was negatived because except 
for the payments made by him during the pendency of the suit (which did 
not satisfy the requirements of sub-s. 3(b) of s. 12) there was no other evi- 
dence from which his readiness and willingness could be arrived at. Their 
Lordships have further observed (p. 717): 


4 [1964] A. I. R. S. C. 1841. 
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“Where as here a suit is filed on the ground that the tenant was in arrears for a period 
of more than 6 months and although raising a dispute as to the standard rent or permitted 
increases recoverable under the Act, the tenant makes no application in terms of s. 11 (3) he 
cannot claim the protection of s. 12 (1) by merely offering to pay or even paying all arrears due 
from him when the Court is about to pass a decree against him.” (Italics are mine). 


There are also the following further observations in the judgment which may 
be referred to in this connection (p. 718) : 


“As already noted, if sub-s. (3) (a) is not attracted, the tenant, if he is in arrears, cannot 
sit quiet and offer to pay all the amount due from him at the time of the hearing of the suit so 
as to-get ihe protection of s. 12 (2. Tò be within the protection of sub-s. (1) where he raises 
a dispute about the standard rent payable, he must make an application to the Court under sub-s. 
(3) of s. 11 and thereafter pay or tender the amount ofrent and permitted increases, if any, spe- 
ecified in the order made by the Court. If he does not approach the Court under s. 11 (3), it is 
not open to him thereafter to claim the protection of s. 12 (7).” 


These last observations may at first sight appear to lend ne to the 
-view taken by the Division Bench in Dhanaraj Sukhraj Setiya v. Premchand 
Jesraj Oswal; but it has to be remembered that they were made in connection 
with the protection under s. 12(/) of the Rent Act and in a case where the 
tenant while raising a dispute about standard rent and permitted increases in 
his written statement, did not comply with the requirements of s. 12(3) (b) of 
that Act. Considering all-the observations which I have quoted above it 
cannot, in my humble opinion, be said that the Supreme Court has laid down 
that if the tenant who is in arrears for more than six months, does not make 
an application in terms of s. 11(3) of the Rent Act for fixation of standard 
rent within one month of the receipt of the landlord’s notice by him, the 
provisions of s. 12(3)(a@) are automatically attracted. I am of the view that 
if the dispute about standard rent and/or permitted increases though raised 
for the first time in the written statement, is bona fide and the tenant satisfies 
the other requirements of s. 12(3)(b) of the Rent Act, the protection of that 
. Section cannot be denied to him. 


The question which has arisen here is of considerable importance and I am 
told that it is involved in many other matters pending before this High Court. 
I, therefore, think it desirable to refer this Special Civil Application to a 
Division Bench so that the Division Bench may consider whether the matter 
should go before a larger Bench. 


For the above reasons I direct that this Special Civil Application be placed 
for hearing before a Division Bench. 


The Application came before Patel and Wagle JJ. who referred it to a larger 
Bench. Patel J., who delivered the judgment of the division bench on Novem- 
ber 27, 1968, observed in his judgment, as follows: 


‘Pare, J. Mr. Pendse has relied, and, in our view, with some justification, 
on the normal rule of construction that a statute or a provision in a statute 
must be construed as a whole in order to find out the intention of the Legisla- 
ture in enacting it. It must also be borne in mind that while construing a 
section or a statute no provision thereof should be rendered redundant or worth- 
Jess. He argues that the scheme of this section is, first to provide protection 
to a tenant so long as (1) he pays or is ready and willing to pay the amount 
of the standard rent and permitted increases and (2) he observes and per- 
forms the other conditions of the tenancy. Sub-section (2) is a procedural 
section. When the tenancy is being terminated on the ground of non-payment 
of rent, it is intended to give notice to the tenant of his being in arrears and 
giving an opportunity to him to make amends. Sub-section (3) (a) is, in a 
way, a limitation on the protection given to the tenant and requires the Court 
to pass a decree if the rent is not paid for six months or more and this decree 
ig to be passed one month after the notice if there is no dispute regarding the 
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amount of the standard rent. Explanation I, he says, though appears, after 
sub-s, (4) from its very wording necessarily refers to the conditions existing 
under sub-s. (3)(a). According to him, the very underlying principle or 
assumption of the Explanation is that even where there is a dispute regard- 
ing the standard rent if the tenant within one month of the receipt of the 
notice does not make an application under s. 11(3) of the Act, there is an 
irrebuttable presumption that he is not ready and willing to pay the rent as 
required by sub-s. (/). In fact, he says that sub-s. (3)(a@) is founded on this 
fundamental principle and the Explanation I by making a deeming provision 
creates an exception to this fundamental presumption that where he makes 
the necessary application under s. 11(3) in the case of a dispute regarding 
the standard rent or permitted increases within one month after the receipt 
of the notice, he shall be deemed to be ready and willing to pay the rent. 
According to him, this argument flows from the fact that the Explanation is 
east in the form of a deeming provision thereby making it clear that the Legis- 
lature by a sort of fiction is saying that even though by non-payment of the 
rent the tenant is shown to be not ready and willing to pay the amount, if the 
eondition is satisfied he shall be deemed to be ready and willing to pay the 
rent. According to Mr. Pendse, and we think there is substance in it, unless 
this were the intention of the Legislature, there was no necessity to the Hx- 
planation at all. There are a large number of judgments of this Court under 
the various Rent Acts as in force prior to the date this Act came into force. 
This Court had held that whenever there was a dispute between a landlord 
and tenant regarding the rent, if it was a bona fide dispute, mere non-payment 
of the rent did not amount to his not being ready and willing to pay the rent. 
We must assume that the Legislature knew these decisions. In these circum- 
stances, it is diffienlt to regard Explanation I as having been enacted as a 
matter of mere caution, because unless sub-s. (3)(@) read with Explanation I 
would have the meaning suggested by Mr. Pendse, the very words of sub-s. 
(3) (a) conditioning the application of that sub-section by the words ‘‘and 
there is no dispute’’ implicitly contain the exception in favour of cases where 
there exists a dispute. 

Section 11(7) of the Act enables the Court to fix the standard rent in cases 
where an application is made to it for that purpose or in any suit or proceed- 
ing before it. It is argued, and this argument has substance, that the very 
fact that under this section the Court is given power to determine the amount 
of the standard rent even in a suit or proceeding, a defence regarding standard 
rent can be taken in a suit. It is possible to hold that under s. 12 a defence 
regarding the standard rent can be taken. At first sight, the contention appears 
to be quite attractive. Section 11, however, was intended to meet several kinds 
of cases and was not dealing with any particular kind of case. Take for 
instance a case which did not fall within sub-s. (3)(@) of s. 12 and where the 
rent was in arrears only for a period of three or five months. In such a case 
if a decree for possession is not passed, the liability of the tenant to pay the 
standard rent continues and for that purpose, to require the tenant to file 
a separate proceeding would result in multiplicity of proceedings. The Court, 
therefore, must have power while dealing with all such suits, to fix the stand- 
dard rent. The mere fact, therefore, that by s. 11 of the Act power is given 
to the Court to fix the standard rent in a suit for possession also, it does not 
necessarily mean that the Explanation I to s. 12 was enacted in vain as deem- 
ing provision, and that the tenant had the right to sit tight and not do any- 
thing. The Legislature did intend to cast some.obligation on the tenant at 
the same time as it gave some right to him. 

In this connection, we may refer to some judgments which have been cited 
before us. The first case is Abbasbhat v. Gulamnabi.! The facts of this case 
were as follows: The tenant had not paid rent to the landlord for more than 
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six months. A notice was, therefore, served on December 3, 1956. On January 
5, 1957 the tenant made an application for determination of the standard rent. 
Not only that, he also informed the landlord that he had made this application. 
He also requested the Court to fix the interim rent and he went on paying 
the same. The trial Court applied the provisions of s. 12(3)(b) to the case 
and dismissed the suit for possession. It fixed the standard rent at Rs. 50 
p.m. The District Court in appeal held that the proper standard rent of the 
premises was Rs. 70 p.m. It also held that the case fell within s. 12(3) (b) 
and accordingly confirmed the decree of the trial Court. In an application 
under s. 115 of the Civil Procedure Code the High Court of Gujarat applied 
sub-s. (3)(@) and set aside the decrees of the lower Courts. In para. (9) at 
page 1345 Shah J. speaking for the Court said: 

“The protection given by sub-s. (1) of S. 12 is subject to the provisions of 8. 18 and also 
subject to certain limitation and restrictions procedural as well substantive contained in S. 12”. 


This would show that it is not open to regard s. 12(3)(b) independent of 
s. 12(1). Thereafter, the learned Judge considered the scheme of the section 
and said that sub-s. (3)(b) applies to cases not falling under sub-s. (3) (a). 
Further, having regard to the use of the words ‘“‘the standard rent and per- 
mitted increases’’ throughout s. 12 of the Act, the learned Judge observed 
that, as the power to fix the standard rent and permitted increases of the 
premises is exercisable under s. 11(/), until the amount of the standard rent 
is fixed, no right can accrue to the landlord. Coming to the Explanation, the 
learned Judge said that it enacts a rule of evidence. At more than one place 
it was pointed out in the judgment of the Supreme Court that the power to 
fix the standard rent is contained only in s. 11 and an application to that 
effect must be made to the Court for fixation of the standard rent. 

After this judgment was delivered, the Maharashtra Legislature amended 
in a large measure the provisions of s. 11 and added Explanation II to s. 12 of the 
Act. Section 11(3) gives power to the Court to forthwith specify the interim 
rent or permitted increases required to be deposited in Court by the tenant, if 
he made an application for fixing the standard rent or for determining the per- 
mitted increases on receipt of a notice from his landlord under sub-s. (2) of s. 12. 
It imposes a further obligation on the.Court to give also a notice to the land- 
lord, and enables the Court to make an.order for payment out of the amount 
deposited to the landlord. Sub-section (4) of s. 11 enables the Court to exer- 
cise similar powers in a suit. By Explanation II to s. 12 it provides: 


‘For the purposes of sub-section (2), reference to ‘standard rent’ and to ‘permitted increase’ 
shall include reference to ‘interim standard rent’ and ‘interim permitted increase’ specified under 
sub-section (3) or (4) of section 11”. 

Explanation II would also make it clear that when the words ‘‘standard rent’’ 
and ‘‘permitted increase’? are used in sub-s. (2) the interim rent or per- 
mitted increases determined by the Court under the said section would be the 
standard rent or permitted increases for the purpose of s. 12. It is in the light 
of this meaning given to the words ‘‘standard rent’’ and ‘‘ permitted increases’’ 
in sub-s. (2) of s. 12 that the meaning of those words in sub-s. (3)(a) and 
(3)(b) has to be read. l 

Thereafter comes the decision in Dhansukhlal v. Dalichand Virchand? In 
this case, the facts were these: The tenant was in arrears of rent and even- 
tually in a suit filed for eviction in 1951 the matter was compromised between 
the parties and the landlord permitted the tenant to continue as the tenant 
on the same terms and conditions as before. The rent, however, was reduced 
from Rs. 40 to Rs. 27 and a declaration was taken from the Court that the 
standard rent was Rs. 27. Again the tenant failed to pay the rent and the 
landlord, therefore, filed a suit for eviction of the tenant. The tenant did not 
make any payment to the landlord in respect of the permitted increases nor 
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the taxes agreed upon between them. The landlord served a notice of demand 
on April 18, 1955 asking for the arrears of rent and permitted increases and 
terminated the tenancy. ‘The tenant received the notice on April 21, 1955. 
He did not send any reply to the notice and then the landlord filed the suit on 
March 15, 1956. The tenant pleaded that the rent at Rs. 27 had been fixed by 
the Court without going into the merits of the case in the earlier proceeding and 
that the Court should fix reasonable rent of the premises in question. He did not 
admit the claim to the arrears of rent. The date fixed for settlement of issues 
was September 3, 1956. The tenant deposited a sum of Rs. 1,000 on that day 
and thereafter made a further deposit of Rs. 150 on February 25, 1957. The 
trial Court held that the rent of the premises was Rs. 27 exclusive of the per- 
mitted increases and water tax and sanitary tax. The tenant had not com- 
plied with s. 12(3)(b) of the Act and it, therefore, passed a decree against 
him. This decree was confirmed right up to the High Court. Before the High 
Court both the parties agreed that the case fell within s. 12(3)(b) of the Act. 
But the High Court held that as the conditions of s. 12 (3) (b) were not fulfilled, 
a decree must be made in favour of the landlord. It was argued before the 
Supreme Court on behalf of the tenant that s. 12(7) of the Act gave the tenant 
protection inasmuch as his readiness and willingness was to be shown at the 
date when the decree was being passed and not before and that as he had 
paid all the arrears due, no decree could be passed against him. The Court 
analysed the provisions of s. 12(7) of the Act and rejected the contention. 
The Supreme Court said (p. 717): 

‘+: Section 12 (7) must be read with the Explanation and so read it means that a tenant 
can only be considered ‘to be ready and willing to pay’ if, before the expiry of the period of one 
month afternotice referred to insub-s. (2), he makes an application to the Court under sub-s.(3) 
of s. 11 and thereafter pays or tenders the amount of rent or permitted increases specified by 
the Court... Where as here a suit is filed on the ground that the tenant was in arrears for a 
period of more than 6 months andalthough raising a dispute as to the standard rent or permit- 
ted increases recoverable under the Act, the tenant makes no application in terms of s, 11 (8) he 
cannot claim the protection of s, 12 (1) by merely offering to pay or even paying all arrears 
due from him when the Court is about to pass a decree against him. In Vora Abbasbhai Ali- 
mahomed v. Haji Gulamnali Haji Safibhat it was pointed out that s. 12 (7) of the Act applied to 
a tenant who continued to remain in occupation even after the expiry of the contrac- 
tual tenancy so long as he paid or was ready and willing to pay the amount of the 
standard rent and permitted increases. The protection was however available to a tenant subject 
to the provisions of s. 18 and to the limitations contained in s. 12 (2) and s. 12 (8) (a) of the Act.” 


Can it be said that if the tenant does not make the requisite application under 
s. 11(3) in a case where the rent is in arrears for more than six months, but 
raises a dispute only in the suit and is therefore not ready and willing to pay 
the standard rent as held by the Supreme Court, still he is entitled to the 
protection of the Act merely because under s. 12(3)(6) he has paid or depo- 
sited certain amount? ‘There is authority for the proposition that readiness 
and willingness must be at the date of the cause of action and we venture to 
say that the readiness and willingness must continue right until the end. It 
is not enough that the tenant should be ready and willing to pay the rent at 
the end of the judgment. As the above decision holds, unless the tenant makes 
an application as required by s. 11(3), merely because he paid the rent when 
the Judgment was delivered, he is not willing to pay the standard rent ete. and 
so Mr. Pendse says he is not entitled to the protection. Mr. Pendse contends 
that it is not right to read different parts of s. 12 in isolation and create 
absolute rights under one without reference to the other. 

As there is conflict between the decisions of Division Benches of this Court 
and as the question is of importance and is likely to arise often, it is desirable, 
so far as this Court is concerned, to have the issue finally decided. We there- 
fore direct that the papers be placed before the learned Chief Justice for 
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constituting a larger bench for deciding the following questions: 

1. Whether in a proceeding to which s. 12 (2) (a) of the Bombay Rents, Hotel and Lodg- 
ing House Rates Control Act, 1947, would otherwise apply, the tenant-defendant can prove that 
a dispute about standard rent exists without following the procedure laid down in Explanation 
Itos.127 

2. Can he then also take the defence that s. 12 (3) (a) does not apply and s. 12 (3) (b) applies? 

The questions were heard by a bench composed of Kotval C.J. and Mody 
and Kantawala JJ. 


M. R. Mody, with R. H. Kothari and P. T. Gundaria, for the landlord-inter- 
vener. 

B. L. Chabria, for the tenant intervener. 

M. L. Pendse, for the petitiorier. 

K. J. Abhyankar, for the opponents. 


KorvaL C.J. This reference raises important questions as to the construc- 
tion of s. 12 of the Bombay Rents, Hotel and Lodging House Rates Control 
Act, 1947 (Act 57 of 1947). The Special Civil Application was originally 
heard by a single Judge. He referred it to a Division Bench and the Division 
Bench has referred it for decision to a Full Bench upon two questions which 
are as follows: 

“1. Whether in a proceeding to which section 12 (3) (a) of the Bombay Rents, Hotel and 
Lodging House Rates Control Act, 1947, would otherwise apply, the tenant-defendant can prove 
that a dispute about standard rent exists Pekhan following the procedure laid down in Ex- 
planation I to section 12 ? 

2. Can he then also take the defence that seotion 12 (3) (a) does not apply and section 12 

(3) (b) applies?” 
Since two specific questions have thus been referred but not the whole petition 
it is really unnecessary to consider the case upon the facts but it will tend to 
an understanding of the questions that have been referred if we briefly set 
out the circumstances under which the reference arose. 


The petitioner is the landlord of a house in Kolhapur. On October 1, 1961 
he let it out to Gajanan respondent No. 1. The agreed rent was Rs. 28 per 
month, comprised of Rs. 25 as rent plus Rs. 3 as taxes of the Kolhapur Muni- 
cipality. Respondent No. 1 failed to pay the rent from December 1963 to 
May 31, 1965. On that date the landlord gave notice under s. 12(2) of the 
Rent Act calling upon him to pay the rent or to deliver possession on termination 
of the tenancy by the end of June 1965. Respondent No. 1 replied to the 
notice on June 8, 1965. Though the reply had been referred to in the judg- 
ments of the Courts below and throughout the proceedings a copy of it was 
not before us and with the consent of counsel we have taken a copy of the 
translation of that reply on record. Respondent No. 1 asserted that the entire 
amount had been paid to the petitioner but that the petitioner had not issued 
any rent receipts after December 1963. He also alleged that the rent of Rs. 28 
per month was exorbitant and that he would get standard rent determined. 
Ile alleged that the premises should not be worth more than Rs. 8 per month 
in rent. He also asked what was the standard rent under s. 21 (Sie: s. 119) 
of the Rent Act. There were other grounds upon which the petitioner had 
also moved for the eviction of respondent No. 1 on the grounds of waste in 
respect of the premises let and of being a nuisance to the neighbourhood under 
s. 108(c) of the Transfer of Property Act, but with these grounds we are not 
concerned in this reference. Suffice it to say that they have been concurrently 
negatived by all the Courts with the result that only the ground of non-payment 
of rent remains to be considered. 

As regards standard rent the trial Court fixed the standard rent at Rs. 26 
per month, and rejected the stand of the tenant that he had paid all the 
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rent till the end of January 1965. It, however, considered the fact that the 
tenant had paid in Court the interim standard rent fixed by the Court and 
also the fact that Rs. 100 of the tenant were in deposit with the landlord and 
therefore the trial Court did not grant the petitioner’s claim for ejectment but 
merely passed a decree for Rs 546 as arrears of rent and directed the peti- 
tioner to withdraw the amount in deposit towards the arrears decreed. 

In an appeal to the District Court, Kolhapur, all the findings of the trial 
Judge were upheld and the ecross-objection filed on behalf of the tenant seek- 
ing to reduce the standard rent to Rs. 16 per month was rejected. The peti- 
tion is filed against this decision of the District Court at Kolhapur. 

When the petition came up before Mr. Justice Bal the question raised be- 
fore the learned Judge -was whether the petitioner-landlord was not entitled 
to a decree for ejectment having regard to the provisions of s. 12(3)(a@) of 
the Rent Act. ` The Courts below had held that the case was governed by 
s. 12(3) (b) and that, therefore, they had discretion to allow time for payment 
of the rent. Mr. Justice Bal noticed the considerable difference of opinion 
that prevailed in this Court itself on the applicability of s. 12(3)(a) and 
s. 12(3)(6) and the conditions under which either sub-section would apply. 
These differences of opinion, it was pointed out to the learned Judge, arose 
from a consideration of the two decisions of the Supreme Court in Abbasbhas 
v. Gulamnabt! and in Dhansukhlal v. Dalichand Virchand’. In taking each 
of the two views the learned Judges of this Court held that one or the other 
of the above decisions must be deemed to have over-ruled the contrary view 
taken in this Court. Under the circumstances Mr. Justice Bal felt that this 
was a case fit to be referred to a larger Bench. When the case came before a 
Division Bench consisting of Mr. Justice Patel and Mr. Justice Wagle, they 
referred the two questions mentioned above for our decision. Before we re- 
fer to the arguments on either side and express our view upon the relevant 
provisions of the law it will be best at this stage to set forth the relevant pro- 
visions which bear upon the two questions referred. 

Section 12 of the Bombay Rents, Hotel and Lodging House Rates Control 
Act, 1947 runs as follows: 

“19, (7) A landlord shall not be entitled to the recovery of possession of any premises 
so long as the tenant pays, or is ready and willing to pay, the amount of the ‘standard rent and 
permitted increases, if any, and observes and performs the other conditions of the tenancy, in 
so far as they are consistent with the provisions of this Act. 

(2) No suit for recovery of possession shali be instituted by a landlord against a tenant on 
the ground of non-payment of the standard rent or permitted increases due, until the expiration 
of one month next after notice in writing of the demand of the standard rent or permitted 
increases has been served upon the tenant in the manner provided in section 106 of the Transfer 
of Property Act, 1882. ; 

(3) (a) Where the rent is payable by the month and there is no dispute regarding the 
amount of standard rent or permitted increases, if such rent or increases are in arrears for a 
period of six months or more and the tenant neglects to make payment thereof until the expira- 
tion of the period of one month after notice referred to in sub-section (2), thé Court shall pass a 
decree for eviction in any such suit for recovery of possession. 

(b) In any other case, no decree for eviction shall be passed in any such suit if, on the first 
day of hearing of the suit or on or before such other date as the Court may fix, the tenant pays 
or tenders in Court the standard.rent and permitted increases then due and thereafter continues 
to pay or tender in Court regularly such rent and permitted increases till the suit is finally decided 
and also pays costs of the suit as directed by the Court. 

(4) Pending the disposal of any such suit, the Court may out of any amount paid or ten- 
dered by the tenant pay to the landlord such amount towards payment of rent or permitted 
increases due to him as the Court thinks fit. 

Eeplanation I.—In any case where there isa dispute as to the amount of standard rent 


1 [1964] A. L R. S. C. 1841. A. I. R. S.C. 1109. 
2 (1968) 70 Bom. L.R. 714, S.C., s.c.[1968] 


882 THE BOMBAY LAW REPORTER. [voL. LXXIIT. 


or permitted increases recoverable under this Act the tenant shall be. deemed to be ready and 
willing to pay such amount if, before the expiry of the period of one month after notice referred 
to in sub-section (2), he makes an application to the Court under sub-section (3) of section 11. 
and thereafter pays or tenders the amount of rent or permitted increases specified in the order 
made by the Court. 

Esplanation IT.—For the purposes of sub-section (2), reference to ‘standard: rent’ and to 
‘permitted increase’ shall include reference to ‘interim standard rent’ and ‘interim permitted 
increase’ specified under sub-section (3) or (4) of section 11.” 


It must be stated here that originally the section consisted of three sub-sections 
only but by an amendment made by the Bombay Act LXI of 1953 sub-s. (3) 
was wholly substituted by the present sub-s. (3) divided into two parts (3) (a) 
and (3)(0). By the same Act sub-s. (4) was also inserted. Thus the sections 
stood until the further amendment was made by the Maharashtra Act XIV of 
1963 whereby the Explanation to the sub-section was renumbered -Explanation 
I and Explanation II was further added. Explanation II refers to ‘‘sub- 
section (3) or sub-section (4) of section 11’’ and those sub-sections were also - 
substituted for sub-s. (3) of s. 11 in the Act at the same time, that is by the 
Maharashtra Act XIV of 1963 which came into force from March 28, 1963. 

Both in the first Explanation as well as in the second Explanation there 
is a reference to the provisions of s. 11 particularly sub-s. (3) and sub-s. (4) 
in the second Explanation. The provisions of s. 11 with which we are con- 
cerned are as follows: 


“11. (1) Subject to the provisions of section 11A in any of the following cases the Court 
may, upon an application made to it for that purpose, or in any suit or proceedings, fix the 
standard rent at such amount as, ae regard to the provisions of this Act and the circumstances 
of the case, the Court deems just—... 

(e) where there is any dispute pame the landlord and the tenant regarding the amount 
of standard rent.” 


Sub-sections (2), (3) and (4) of s. 11 are as follows: 


(2) Ifthere is any dispute between the landlord and the tenant regarding the amount tof 
permitted increases the Court may determine such amount, 

. (3) If any application for fixing the standard, rent or for determining the permitted in- 
creases is made by a tenant who has received a notice from his landlord under sub-section (2) 
of section 12, the Court shall forthwith specify the amount of rent or permitted increases which 
are to be deposited in Court by the tenant, and make an order directing the tenant to deposit 
such amount in Court or at the option of the tenant make an order to pay to the landlord such 
amount thereof as the Court may specify, pending the final decision of the application. A copy 
of the order shall be served upon the landlord. Out of any amount deposited in Court, the Court 
may Make an order for payment of such réasonable sum to the landlord towards payment of 
rent or increases due to him, as it thinks fit. Ifthe tenant fails to deposit such amount or, as 
the case may be, to pay such amount thereof to the landlord, his application shall be dismissed. 

(4) Where at any stage ofa suit for recovery ‘of rent, whether with or without a claim for 
possession of the premises, the Court is salisfied that the tenant is withholding the rent on the 
ground that the rent is excessive and standard rent should be fixed, thé Court shall, and in any 
other case if it appears to the Court that it is just and proper lo make such an order the Court 
may make an order directing the tenant to deposit in Court forthwith such amount of the 
rent as the Court considers to be reasonably due tò the landlord, or at the option of the 
tenant an order directing him to pay to the landlord such amount thereof as the Court 
may specify. The Court may further make an order direcling tht tenant to deposit in Court 
periodically, such amount as it considers proper as interim standard rent, or at the option 
of the tenant an order to pay to the landlord such amount thereof as the Court may specify, 
during the pendency of the suit. The Court may also direct that if the tenant fails to comply 
with any order made as aforesaid, within such time as may be allowed by it, he shall not be 
entitled to appear in or defend the suit except with leave of the Court, which leave may be 
granted subject to such terms and conditions asthe Court may specify.” 


_ Section 11 as it was originally enacted also consisted of three sub-sections 
and the third sub-section as it originally stood is somewhat material for our 
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purposes in order to explain certain decisions which were given under it. 
It was as follows: 


“Ifan application for fixing the standard rent or for determining the permitted increases 
is made by a tenant who has received a notice from his landlord under sub-section (2) of section 
12, the Court shall forthwith make an order specifying the amount of rent or permitted increases 
to be paid by the tenant pending the final decision of the application, and a copy of such order 
shall be served upon the landlord”. 


This sub-section was deleted and the present sub-ss. (3) to (6) were substi- 
tuted, as we have said, by the Maharashtra Act XIV of 1963 with effect from 
March 28, 1963. Sub-sections (3) and (4) as they now stand are of great 
importance in the context of the questions referred to us. 


Now the attempt on the part of the landlord throughout these proceedings 
has been to bring his case under the ‘provisions of s. 12(3)(a). That 
sub-section makes it mandatory upon the Court to pass a decree if cer- 
tain conditions are fulfilled whereas the Courts below have held that the 
present case falls under the provisions of s. 12(3) (b). It is, therefore, neces- 
sary to consider in some detail the provisions of s. 12 and to analyse its several 
requirements. Sub-section (J) of s. 12 lays down a general principle that 
a landlord shall not be entitled to recover possession of any premises so long 
as the tenant pays or is ready and willing to pay the amount of the standard 
rent and permitted increases, if any, and also continues to perform and ob- 
serve the other conditions of the tenancy consistent with the Act. In several 
of the authorities this statement of the principle is referred to as a protection 
afforded to the tenant. We would only indicate here the nature of that pro- 
tection for a correct understanding of the rest of the provisions of the section. 
The Rent Act is not a code of law by itself. Its provisions merely 
seek to modify the general law. It imposes certain conditions or limitations 
upon the general law governing landlord and tenant as laid down in s. 106 
and the subsequent sections of the Transfer of Property Act. The general 
law of landlord and tenant has not been abrogated by the Act. The general 
law continues to apply, but in order to achieve its avowed object, viz., ‘‘to 
amend and consolidate the law relating to the control of rents and repairs to 
certain premises, of rates of hotels and lodging houses and of evictions’’ the 
Rent Act has modified the general law and imposed certain stringent condi- 
tions under which alone tenants can be evicted from the premises occupied by 
them. The provisions of s. 12 are really therefore restrictions upon the general 
law and to the extent they restrict the general law against the interests of the 
landlord only it may be said that they afford protection to the tenant. In this 
sense alone will we also continue to refer to the several provisions of the Act 
as ‘‘protection’’ afforded to the tenant. 


The first sub-section to s. 12 therefore confers upon the tenant a general 
immunity or ‘‘protection’’ against ejJectment so long as he pays or is ready 
and willing to pay the rent and permitted increases and observes and performs 
the other conditions of the tenancy in so far as they are consistent with the 
provisions of the Act. The expression used in the sub-section ‘‘ready and 
willing to pay’’ may at this stage be emphasized. It is the same expression 
which has been referred to in the Explanation I to the section. Therefore, 
sub-s. (7) will have to be construed in the light of Explanation I to the section. 

So far as sub-s. (2) of s. 12 is concerned, all that it provides is that the 
landlord is prohibited from instituting a suit on the ground of non-payment 
of the standard rent or permitted increases unless he has given notice in 
writing demanding the standard rent or permitted increases and one month 
has expired after the notice. This is so to say a locus paenitentiae and there- 
fore a further ‘‘protection’’ afforded to the tenant. By virtue of sub-s. (2) 
he gets a second chance or opportunity to pay the defaulted arrears of standard 
rent or permitted increases. 


i 
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Then we come to the important provisions of sub-s. (3) as it now stands. 
Subsections (3)(a@) and (3)(b) are complementary and should be read to- 
gether. Both the sub-sections deal with a case where the tenant has defaulted 
in the payment of rent or permitted increases and the notice contemplated 
in sub-s. (2) has already been served upon him and the one month’s period 
mentioned therein has expired. The main difference between sub-s.. (3) (a) 
and sub-s.(3)(b) is that sub-s. (3)(a@) makes it mandatory upon the Court 
to pass a decree for eviction if the conditions laid down therein are fulfilled. 
The erucial words are ‘‘the Court shall pass a decree for eviction’’. By con- 
trast, sub-s. (3) (b) is couched in negative language and, as we shall presently 
show from its provisions, gives a wide discretion to Court. It begins by say- 
ing ‘‘,..no deeree for eviction shall be passed in any such suit if...” and 
then lays down the conditions which should be fulfilled if the tenant has 
to escape a decree for eviction. In laying down the conditions a wide discere- 
tion is given to the Court to relax the conditions. 

Under sub-s. (3) (a) four conditions are laid down: (1) that the rent is pay- 
able monthly; (2) that there is no dispute regarding the amount 
of standard rent or permitted increases; (3) that such rent or increases 
should be in arrears for a period of six months or more and (4) that the tenant 
neglects to make payment thereof until the expiration of the period of one 
month after notice referred to in sub-s. (2). If these conditions are fulfilled 
then it is clear that the mandatory requirement of sub-s. (3)(a) is that a 
decree shall be passed. Obviously therefore sub-s. (3)(a) is a very special 
ease, special because of the very gross circumstances created by the conduct of 
the tenant. Sub-section (3)(a@) provides an exception to the general rule laid 
down in sub-s. (Z). Being an exception to the general rule sub-s. (3) (a) 
must necessarily be strictly construed and the Courts must insist that its 
several’ conditions are strictly fulfilled. Secondly, it may be noted that this 
is the only case contemplated in the whole of s. 12 where the Court is left 
with no option but to pass a decree. 

We may also in this connection incidentally refer to a minor amendment 
made by s. 5(/) of the Maharashtra Act XIV of 1963. Previously in sub-s. (3) (a) 
the words were ‘‘Court may pass a decree’’ but these were substituted by the 
words ‘‘Court shall pass a decree”. Notwithstanding the use of the word 
‘‘may’’ in the original sub-s. (3) (a) of s. 12 this Court had already taken the 
view as far back as 1956 that the word ‘‘may’’ in s. 12(3)(a@) is used in its 
compulsory, obligatory sense and means ‘‘shall’’ or ‘‘must’’, and therefore 
the Court is bound to pass a decree for eviction as soon as it is satisfied that 
the requirements of s. 12(3)(a) of the Act are satisfied. The amendment 
therefore made in 1963 merely gave effect to that decision. (See Kurban 
Hussen v. Ratikant}). 

The next thing to notice about sub-s. (3) (a) is that the question of the 
tenant’s willingness or readiness to pay the amount of the standard rent and 
permitted increases as contemplated in sub-s. (J) of s. 12 does not count at all 
so far as the applicability of sub-s. (3)(a@) is concerned. This is of some’ im- 
portance because of the argument that has been advanced in this case that 
the Explanation I to s. 12 applies to s. 12(3) (a). 

Next we turn to s. 12(3)(b) and the contrast in the language is that sub- 
s. (3)(b) begins with the words ‘‘...no decree for eviction shall be passed 
in any such suit if...’’ and then lays down the several conditions. Sub-section 
(3)(6) only applies to cases other than those falling under sub-s. (3) (a). 
That is clear from its opening words ‘‘In any other case’’ by which we 
understand any case not falling within sub-s. (3)(a@). The conditions for the 
coming into effect of sub-s. (3)(b) are (1) that the tenant pays or tenders in 
Court the standard rent and permitted increases; (2) on the first day of hearing 
of the suit or on or before such other date as the Court may fix; (3) that the 

8 (1956) 59 Bom. L. R. 188. 
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standard rent and permitted increases must be the amount ‘‘then due’’ ; (4) 
that the tenant thereafter continues to pay or tender in Court regularly such 
rent and permitted increases till the suit is finally decided and (5) that the 
tenant also pays the costs of the suit ‘‘as directed by the Court’’. These words 
‘fas directed by the Court’? have already been construed by the Supreme 
Court in Abbasbhat v. Gulamnabi as meaning that ‘‘the tenant is under an 
obligation to pay the costs if the Court so directs but not otherwise’’. 


Two things may be noted about this sub-section. Firstly, that the sub- 
section virtually gives a discretion to the Court because it provides that the 
tenant will pay or tender the rent in arrears and the permitted increases on 
the first day of the hearing of the suit or ‘‘on or before such other date-as 
the Court may fix’’. It is here that the Court has a wide discretion to grant 
time to pay up the amount due from the tenant. Secondly, the question of 
readiness and willingness to pay as contemplated by sub-s. (J) of s. 12 now- 
where enters into consideration where the applicability of s. 12(3)(b) is being 
considered, the emphasis being only on the fact of payment or tender. 


Sub-section (4) of s. 12 merely gives power to the Court to pay out of any 
amount paid or tendered by the tenant, to the landlord such amount towards 
payment of rent or permitted increases due to him as the Court thinks fit. 
This is merely an ancillary power given to the Court once the rent is paid or 
deposited in Court. 

Then we come to the important provisions of the Explanation I. It lays 
down four conditions and if the four conditions are fulfilled a certain conse- 
quence follows. The four conditions are (1) that there should be a dispute 
as to the amount of standard rent or permitted increases recoverable under: 
the Act; (2) that the tenant shall have made an application to the Court 
under sub-s. (3) of s. 11 for fixing the standard rent or determining the 
permitted increases; (3) before the expiry of the period of one month after 
notice referred to in sub-s. (2); and (4) that the tenant thereafter continues 
to pay or tender the amount of rent or permitted increases specified in the 
order made by the Court. If these four conditions are fulfilled by the tenant 
then the Explanation says that ‘‘the tenant shall be deemed to be ready and 
willing to pay such amount’’. By the use of the words ‘‘the tenant shall 
be deemed to be ready and willing to pay such amount”’ clearly a legal fiction 
has been created. If before the expiry of one month from the date of the 
notice the tenant applies under s. 11(3) and thereafter pays or tenders the amount 
of rent or permitted increases, the tenant who had previously disputed the 
rent and/or permitted increases, would still be considered to be ready and 
willing to pay them though in fact he had disputed them. This is a further 
safeguard or ‘“‘protection’’ to the tenant in that even though the tenant may 
have disputed the standard rent and/or the permitted increases, even though 
he may not have paid them inspite of the notice under sub-s. (2), if within 
a month after the notice he makes an application under s. 11(3) he would 
still be considered ready and willing to pay the rent and permitted increases. 

Three points may here be noted as regards this Explanation. It uses the 
expression ‘‘the tenant shall be deemed to be ready and willing to pay such 
amount’’. These words ‘‘ready and willing to pay’’ do not occur in any 
other provision of the section except in sub-s. (Z) of s. 12. Therefore, the 
Explanation is merely an Explanation to s. 12(/) and whereas gub-s. (Z) 
of s. 12 contemplates a case of genuine or real readiness and willingness to 
pay, the Explanation contemplates by statutory provision a fictional case of 
readiness and willingness to pay. Some of the authorities refer to the Expla- 
nation as laying down a rule of evidence and others that it creates a conclusive 
presumption. We would, however, refer to it as creating a legal fiction. 
Secondly, it is at once clear upon the terminology of the Explanation that it 
can never apply to a case under sub-s. (3)(a@) because the whole basis of the 
applicability of the Explanation is the existence of a dispute as to the amount 
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of standard rent or permitted increases whereas the essential pre-condition 
to the applicability of sub-s. (3) (a) is that ‘‘there is no dispute’. Sub-section 
(3) (a) clearly therefore applies only where there is no dispute as to the standard 
rent or permitted increases while the Explanation applies only when there is 
a dispute. Since the ambits of the two provisions are distinct and indeed 
contradictory the Explanation can never.apply to the sub-section. It was 
urged before us that at any rate the Explanation I would apply ‘to sub-s. 
(3)(a). That is a moot point and unnecessary to decide for the purpose of 
the questions referred to us and we would make it expressly clear here that we 
do not wish to decide that point, though we have pointed out above that there 
are no words used in sub-s. (3)(b) contemplating ‘‘readiness and willingness 
to pay” such as are used in the Explanation and in sub-s. (Z) of s. 12. 
As regards the Explanation II, it says that 

‘For the purposes of sub-section (2), reference to ‘standard rent’ and to ‘permitted increase’ 
shall include reference to ‘interim standard rent’ and ‘interim permitted increase’ specified under 
sub-section (3) or (4) of section 11’. 
The important clause in this Explanation upon which some argument on be- 
half of the landlord was based was the opening clause ‘‘For the purposes 
of sub-section (2)’’. It was argued that because of the use of these express 
words the Explanation II is merely an Explanation to subs (2) of s. 12 and 
no more. It cannot apply to any other provision of s. 12. In other words, it 
cannot be utilised for construing the words ‘‘standard rent’’ and ‘permitted 
increases’’ in sub-ss. (3)(a@) and (3)(b). The whole purpose of this argu- 
ment on behalf of the landlord is to demonstrate that ss. 11(3) and 11(4) 
have nothing whatsoever to do with the provisions of s. 12(3). Sub-sections 
(3)(a) and (3)(b) of s. 12 throughout use the expression ‘‘standard rent 
or permitted increases’’ or refer to them, but those sub-sections nowhere refer 
to ‘‘interim standard rent’’ and ‘‘interim permitted increases’’. On that omis- 
sion.an argument could be advanced that therefore sub-ss. (3)(a@) and (3) (b) 
apply irrespective of the fixation of interim standard rent and interim per- 
mitted increases under s. 11(3). The answer to that argument on behalf of 
the tenant is to rely on Explanation IJ. Therefore as a necessary corollary to 
their main argument it had to be argued on behalf of the landlord that the 
Explanation IT is an Explanation only so far as sub-s. (2) of s. 12 is concerned 
and no more and it cannot apply to sub-s. (3) (a) or sub-s. (3)(b). We may 
at once deal with this argument here so as to clear the way for a further 
consideration of the effect of s. 11 upon s. 12. 

Though no doubt the Explanation II begins with the words ‘‘For the pur- 
poses of sub-section (2)’’ it is clear that sub-s. (2) is an essential pre-condi- 
tion or step which a landlord must take before he can possibly file a suit under 
sub-s. (3)(@) or sub-s. (3) (b), and obtain a decree upon the conditions therein 
specified. Therefore, if the law merely specified that at that stage the standard 
rent and permitted increases would include interim standard rent and interim 
permitted increase then by Explanation II it would necessarily follow that 
that would be the meaning of the words ‘‘standard rent’’ and ‘‘permitted in- 
crease” throughout the further proceeding that have to be taken on the basis 
of the notice. Indeed, the notice though a notice under s. 12(2) is in terms 
referred to in sub-s. (3)(a@) and the provisions of sub-s. (2) are brought into 
play in sub-s. (3)(a@). It has also been settled by the Supreme Court now 
that a notice demanding standard rent is a condition precedent to the institu- 
tion of a suit in ejectment on the ground of non-payment of rent. Vide the 
recent decision of the Supreme Court in Shah Navinchandra Thakarlal v. 
Jitendra Narsingrao Jodh.4 We hold therefore that although the Explana- 
tion II is prefaced by the words ‘‘For the purposes of sub-section (2)’’ it will 
equally be applicable in the interpretation of the words ‘‘standard rent” and 
‘permitted increase’’ in sub-s. (3)(@) of s. 12. We only refer to sub-s. (3) 


4 (1968) Civil Appeal No. 110 of 1966, decided on December 17, 1968 (Supreme Court). 
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(a) because that sub-section alone falls to be construed for our purpose and 
we would leave open the question whether the Explanation II can apply to 
the other provisions of s. 12. ; 

Both Explanation I and Explanation II of s. 12 refer to the provisions of 
s. 11 and we may now deal with those provisions in so far as they impinge up- 
on the cofstruction of s. 12. Sub-section (J) gives the general power to the 
Court to fix the standard rent and permitted increases in certain cases which 
are specified in cls. (a) to (e) of-that sub-section. We are not concerned with 
any óf the clauses except: cl. (e) which refers to a case ‘‘ where there is any 
dispute between the landlord and the tenant regarding the amount of standard 
rent’’. Sub-section (2) of s. 11 similarly gives power to the Court to deter- 
mine the amount of permitted increases ‘‘if there is any dispute between the 
landlord and the tenant’’ regarding it. The word ‘‘dispute’’ in both the sub- 
sections fixes the nature of the dispute referred to in sub-s. (3)(@) and in 
Explanation I of s. 12. 

Then we turn to sub-ss. (3) and (4) of s. 11. Both these sub-sections deal 
with the fixation of standard rent. Sub-section (3) in addition deals with the 
fixation of the permitted increases but not sub-s. (4), because it only speaks 
of a suit for recovery of rent. That is the first ‘distinction between the two 
sub-sections. The second distinction is that sub-s. (3) contemplates a case of 
an application being made simpliciter to the Court for fixing the standard 
rent or for determining the permitted increases whereas sub-s. (4) contem- 
plates a prior suit for recovery of rent. The third distinction is that under 
sub-s. (3) the tehant has to make an application but under sub-+. (4), the 
tenant must be granted relief against excessive rent if ‘‘the Court is satisfied 
that the tenant is withholding the rent on the ground that the standard rent 
is excessive and standard rent should be fixed”. Thus sub-s. (3) of s. 11 
gives the tenant a right to apply for fixation of the standard rent or for de- 
termination of the permitted increases and sub-s. (4) gives him an indepen- 
dent remedy in a suit for recovery of rent. 

The conditions for the applicability of sub-s. (3) of s. 11 are: (1) that 
the tenant shall have applied for fixation of the standard rent or for deter- 
mination of the permitted increases and (2) that the tenant must be a person 
who has received a notice from his landlord under sub-s. (2) of s. 12. If 
these conditions are fulfilled the Court is bound to ‘‘forthwith specify the 
amount of rent or permitted increases which are to be deposited in Court by 
the tenant”. The Court has also to make an order directing the tenant to 
deposit such amount in Court or at the option of the tenant to make an order 
to pay to the landlord such amount thereof as the Court may specify, pend- 
ing the final decision of the application. If the amount is deposited in Court 
by the tenant power is given to the Court to order payment of such reason- 
able sum to the landlord towards payment’ of rent or increases due to him, 
as the Court thinks fit. If the tenant fails to pay the landlord or to make the 
deposit his application is liable to be dismissed. 

Sub-section (4) of s. 11 is couched in a somewhat peculiar language. It 
contemplates as a basic condition to its application a suit for recovery of rent, 
and provides that at any stage of such a suit whether with or without a claim 
for possession of the premises, if the Court is satisfied that the tenant is with- 
holding the rent on the ground that the rent is excessive and standard rent 
should be fixed, the Court shall, and in any other case if it appears to the 
Court that it is just and proper to make such an order the Court may make 
an order directing the tenant to deposit in Court forthwith such amount of 
the rent as the Court considers to be reasonably due to the landlord, or at 
the option of the tenant an order directing him to pay to the landlord such 
amount thereof as the Court may specify. The other provisions are merely 
ancillary to the main power to make an order directing the tenant to deposit 
or pay. The rent so fixed is referred to as ‘‘interim standard rent’’. No 


888 THE BOMBAY LAW REPORTER. [ VOL. EXXIT. 


such word is used in sub-s. (3) but it is clear that even upon the provisions 
of sub-s. (3) the amount which the tenant is directed to deposit in Court or 
pay to the landlord is interim standard rent or. interim permitted mereases. 
This is clear when read in the light of the Explanation IL to s. 12 which was 
added at the same time that these two sub-sections were added to s. 11 i.e. 
on March 28, 1963, by the Maharashtra Act XIV of 1963. 

We have already said that sub-s.-(4) contemplates a suit for recovery of 

rent and provides ‘‘Where at any stage of a suit for recovery of rent, whe- 
ther with or without a claim for possession of the premises...’’. The words 
f‘whether with or without a claim for-possession of the premises’’ are of some 
significance. As we have shown, the tenant has a right by his written, state- 
ment in such a suit to dispute the recovery of rent by raising a dispute as to 
the standard rent. Now it is conceivable therefore that the landlord aiming 
at getting possession of the. premises and not so much concerned with the 
money part of his claim represented by the arrears of rent, may merely file a 
suit for possession, no doubt on the ground that the tenant is in arrears of 
yent, but he may. not claim the rent or any decree on the basis of the arrears. 
Such a suit will not obviously answer the requirement of sub-s. (4) ‘‘where 
at any stage of a suit for recovery of rent’’ because no recovery of rent is 
asked for. In such a case no doubt the tenant would be deprived of his 
remedy under sub-s. (4) and, would have to go for fixation of the standard 
rent or permitted increases only under sub-s. (3) of s. 11. We stress this 
point here because it helps to fix the scope of sub-s. (3). We shall presently 
show that this is precisely what happened in a case reported in Dhansukhlal 
y. Dalichand Virchand, before the Supreme Court. 
. Now the Courts below have: held that the present case is governed by sub-s. 
(3) .(b) of s. 12 and since the tenant deposited Rs. 546 they held that it could 
not be said that the defendant. was not ready and willing to pay and therefore 
have granted him relief under s. 12 (3) (b) and negatived the prayer of the 
landlord for possession of the premises. The contention on behalf of the land- 
lord supplemented by the argument advanced by Mr. Mody appearing on be- 
half of one of the intervenors has been that the Courts below were in error 
in holding that the case is governed by s. 12 (3) (b) and that they should have 
held that the case is governed by s. 12 (3) (a). The contention is that once 
notice has been given as required by subs. (2) of s. 12, the only mode of rais- 
ing a dispute would be by the tenant taking action under Explanation I which 
prescribes that the tenant should apply under s. 11 (3) ‘‘before the expiry of 
the period of one month after notice referred to in sub-section (2)’’, and there- 
after continue to pay or tender the amount of rent or permitted increases speci- 
fied in the order made by the Court. But he contended that in the present case 
the tenant never made any application under s. 11 (3), and he did not raise 
any dispute at all. At.any rate, it must be held that there was no dispute as 
contemplated by s. 12 (3) (a). It is really a case of no dispute and s. 12 
(3) (a) applies. So far as s. 11 (4) is concerned, it was sought to be brushed 
aside by saying that it was merely procedural. It confers no right upon the 
tenant to apply at all, but merely gives a general power to the Court to pass 
certain orders. It also does not contemplate a dispute within the meaning of 
sub-s. (3)(a@) or (3)(b). Alternatively it has been contended that the dis- 
pute referred to in s. 12 (3) (@) cannot have reference to a so-called dispute 
noder s. 11(4). 

The whole argument proceeds upon the basis that s. 11 (4) cannot apply or 
affect any provision of s. 12. It also presumes that the Explanation I to s. 12 
applies to s. 12 (3) (@). 

We cannot accept these contentions. We have already pointed out while 
considering the provisions of s. 12 that the areas of the two provisions contain- 
ed in s. 12 (3) (a) and Explanation I are totally different. The pre-condition 
to the applicability of s. 12 (3) (a) is that “‘there is no dispute regarding the 
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amount of standard rent or permitted increases’. Section 12 (3) (a) thus 
postulates a case ‘‘where there is no dispute” whereas the Explanation I pos- 
tulates a case ‘‘where there is a dispute’? and we cannot understand under 
these circumstances how the one provision can possibly apply to the other. 

Secondly there is to be found in the Explanation I the expression ‘‘ready 
and willing to pay’’ and the Explanation provides that if the tenant applies 
within one month of the notice referred to in sub-s. (2) of s. 12, ‘‘the tenant 
shall be deemed to be ready and willing to pay”. When the Explanation I 
uses this expression it obviously refers to the self-same expression in 
s. 12 (J) which gives immunity to the tenant from ejectment so long as the 
tenant pays or is ready and willing to pay the amount of standard rent and 
permitted increases. It is clear, therefore, that the Explanation I is merely’an 
Explanation to sub-s. (Z) of s. 12. 

What is more important, however, is that no such expression such as ‘‘ready 
and willing to pay’’ occurs in sub-s: (3)(a). In fact the conditions postu- 
lated in sub-s. (3)(a@) are such that there can be no question of readiness and 
willingness of the tenant to pay. Sub-section (3) (a) of s. 12 postulates a case 
where the tenant does not dispute the standard rent and yet neglects to make 
payment of the standard rent or permitted increases until the expiration of 
the periód of one month after notice. Obviously those conditions are the very 
antithesis of readiness and willingness to pay. This is an additional reason; 
therefore, why the Explanation I can never be attracted to the case under 
s. 12(3) (a). The contention advanced taking advantage of the Explanation I 
that unless the tenant makes an application: under s: 11(3) (that being the 
only mode in which he could establish his readiness and willingness to pay), he 
must be held to have neglected to make the payment, cannot be accepted. 

In our opinion, sub-s. (3) (a) of s. 12 contemplates a category of cases which 
is unique and that category of cases is separately .provided for and separately 
treated in sub-s. (3) (a) alone. The conditions are four in number and if those 
conditions are fulfilled then the consequence also is equally distinctive. The 
Court is bound to pass a decree for eviction and no option or diseretion is left 
to the Court. The conditions are, as we have already indicated, that the rent 
should be payable monthly; that there should be no dispute regarding the 
standard rent and permitted increases; that the standard rent or permitted 
increases should be in arrears for a period of six months or more and lastly 
that the tenant should have neglected to have paid them until the expiration 
of one month from the notice under sub-s. (2). Now if all the conditions are 
to be fulfilled there is no doubt that in the present case there was a dispute 
raised. The two Courts below actually fixed the standard rent at the rate of 
Rs. 26 per month when the contractual rent agreed upon was Rs. 28 per month. 
Such a case cannot fall under s. 12(3) (a). 

In just such a case as this the Supreme Court also came to the conclusion 
that the provisions of s. 12(3)(b) would be attracted and not of s. 12 (3) (a). 
We have already referred to the decision in Abbasbhai v. Gulamnahi, 
In that case the facts were these: The defendant was the plaintiff’s tenant on 
a monthly rental of Rs. 70. On December 1, 1956 the plaintiff served a notice 
on the defendant to deliver possession of the premises alleging that he had 
failed to pay rent since October 1, 1955. This notice was received by the de- 
fendant on December 3, 1956. The defendant by his reply dated December 7, 
1356 contended that he had paid rent at the agreed rate till April 1, 1956 and 
that he was entitled to get credit for Rs. 200 being the costs incurred by him 
for the electric installation in the premises. It was only on January 5, 1957 
that the tenant moved the Court under s. 11(/) of the Bombay Rent Act 
praying for an order fixing the standard rent of the premises occupied by him 
and also for an order under s. 11 (3) specifying interim rent. The plaintiff 
was informed of this application by the defendant on January 7 1957 and on. 
January 8, 1957 the defendant deposited in Court Rs. 500 to the credit of the 
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plaintiff. Nevertheless the plaintiff filed a suit on January 27, 1957 and on 
February 14, 1957 the defendant-tenant applied to the Court for an order 
specifying the rate at which interim rent could be deposited. On March 28, 
1958 the Civil Judge fixed the standard rent at Rs. 50 per month and in view 
of the deposit made by the tenant dismissed the plaintiff’s claim for a decree 
in ejectment. The District Court in appeal confirmed the finding and held 
that the defendant has complied with the requirements of s. 12 (3) (b). In 
revision, however, the High Court of Gujarat reversed the decision of the 
Courts below, holding that the tenant had not complied with the requirements 
of s. 12 (3) (b) because be had not deposited in Court the amount of standard 
rent at the rate determined by the order of the District Court and had not 
paid even the interim rent at the rate fixed by the Court of first instance and 
that he had not paid costs of the suit which he was bound under s. 12 (3) (b) 
to pay. In appeal by special leave it was contended that the requirements of 
s. 12 (3) (b) had been fulfilled. The Supreme Court upheld this contention 
(vide para. 13) as follows (p. 1846): 

‘The claim made by the defendant fell within the terms of 8. 12 (8) (b) and not S. 12 (8) (a). 
The defendant had contended by his reply dated December 7, 1056, to the notice served by 
the plaintiff, that the contractual rent was exoessive; he had then raised the same contention 
in the application filed for fixation of standard rent and in his written statement filed in the suit. 
There is nothing in S. 12 to support the contention raised by Mr. Chatterjee on behalf of the 
plaintiff that the dispute concerning standard rent contemplated by cl. (b) of sub-s. (8) is 
one which must have been raised before service of the notice under S. 12 (2). The entire tenor 
of the section is against that interpretation”. 


No doubt in this case the Supreme Court did find that the District Court was 
apparently in error in assuming that by tendering in Court rent at the rate 
specified in the order dated February 14, 1957 the requirement of s. 12(3)(b) 
regarding payment or tender of standard rent was satisfied. They pointed out 
that standard rent for the purpose of s.'12(3) (b) (as it then stood) was such 
rent as was already determined or may be finally determined under s. 11(/) 
but that the amount deposited by the defendant pursuant to the order of the 
Court was not less than the amount fixed by the trial Court. Therefore the 
error if any of the District Court was a minor error which the High Court 
eould not have jurisdiction to correct in exercise of the powers under s. 115 
of the Code of Civil Procedure. But the observations which we have quoted 
clearly go to indicate that the construction which we have put upon the effect 
of s. 12(3) (a) and 12(3)(b) read in the light of s. 11(4) is the correct eon- 
struction. Explanation I is not the only mode in which the tenant’s readiness and 
willineness to pay can be established. It is no doubt one mode and if fulfilled will 
give the tenant protection under s. 12 itself, but there is nothing in the pro- 
visions of s. 12 to indicate that the tenant cannot raise a dispute such as is 
contemplated in s. 12 when he comes to be sued in the Court for recovery of 
rent by raising the issue as to standard rent in his written statement in 
answer to the suit. In our opinion, the cumulative effect of s. 11(4) read 
with the provisions of s. 12 squarely will be that he can do so. 

To hold otherwise would be to render nugatory the provisions of sub-s. (4) 
of s. 11. Both sub-ss. (3) and (4) deal with the fixation of interim standard 
rent. These provisions were made so that the interim standard rent would be 
speedily determined. The Supreme Court in Abbasbhai’s case has itself 
indicated that the issue should normally be taken up first for decision so that 
the landlord may not remain without the fruits of his property pending the 
dispute as to standard rent. The whole purpose of sub-s. (4) is that that dis- 
pute should be determined and determined speedily in the interest of both 
the landlord and the tenant. It is that interim standard rent which now by 
virtue of Explanation TI has to be paid under sub-s. (3)(6) of s. 12 by the 
tenant. It cannot be therefore that the tenant has no remedy under s. 11(4). 

Next it was sought to be contended that the word ‘‘dispute’’ occurring in 
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sub-s. (3) (a) is limited to such a type of dispute as is contemplated in Ex- 
planation I to s. 12, namely a dispute which must be a dispute raised within 
one month of the notice as contemplated in s. 12(2) or in any event, it is a 
dispute which must have been raised prior to the suit at least by a letter or 
other writing. If the tenant does not do this and the landlord has served a 
notice upon his tenant upon the provisions of sub-s. (2) of s. 12 and the tenant 
has allowed one month to expire from the date of service of the notice then 
the landlord would get a vested right to a decree in his favour. This con- 
tention was sought to be advanced on the basis of a decision of the Gujarat 
High Court in Chwnilal v. Chimanlal5 where it was held that in order to avoid 
the operation of s. 12(3) (a) of the Bombay Rent Control Act the dispute in 
regard to standard rent or permitted increases must be raised at the latest be- 
fore the expiry of one month from the date of service of the notice under 
s. 12(2) and it is not enough to raise a dispute for the first time in the written 
statement. 

In coming to this conclusion the Gujarat High Court relied upon an earlier 
decision of the same Court in Ambalal v. Babaldas.© So far as Chunslal’s case 
is concerned, the Division Bench did not examine afresh the decision in Ambda- 
lal v. Babaldas but merely proceeded to apply it. It only considered one ad- 
ditional areument namely the argument that Ambalal’s case had been implied- 
Iv over-ruled by the decision of the Supreme Court in Abbasbhai v. Gulamnabi. 
The question as posed by the Division Bench at page 949 was as follows: 


‘*,..The question is not as to what is the correct construction to be placed on sec. 12 (3) (a) 
but it is a more narrow and limited question, namely, whether the decision in Ambalal v. 
Babaldas (supra) which has placed a certain construction on sec. 12 (3) (a) continues to be good 
law after the decision in “Abbasbhai v. Gulamnabt (supra) and whether in view of the latter 
decision a different construction is required to be placed on sec. 12 (3) (a)”. 


With respect we mav say that we are not in agreement with the decision in 
Ambalal’s case itself as to the construction of s. 12(3)(a@) and therefore 
Chunilal’s case which merely followed Ambalal’s case also does not commend 
itself to us. The ratio of the decision in Ambalal’s case has been reproduced 
at page 950 in Chunilal’s case. The construction which was put upon sub- 
s. (3)(a) of s. 12 in Ambalal’s case was as follows (p. 643): 


‘¢...1n order that sub-section (8) (a) may apply four conditions are, as stated earlier, neces- 
sary. The words ‘such rent’ in sub-section (8) (a) are used with reference to the preceding 
words, viz. ‘monthly rent’ in respect of which there is no dispute. Then follow two more condi- 
tions, viz. that such rent is in arrears for six months or more at the date of the notice, and further 
that there is neglect on the part of the tenant to make payment ‘thereof? even after the lapse of 
one month after the date of service of the notice. It may be observed that the neglect contem- 
plated by sub-section (8) (a) is in in respect ‘of payment ‘thereof’, that is of such rent, monthly, 
and not in dispute as regards the standard rent or permitted increases and which is in arrears 
for six months or more. It follows, therefore, that such arrears of six months or more must be 
due at the date of the notice because in order to avoid sub-section (8) (a), the tenant has to pay 
such arrears before the expiry of one month from the date of the notice under sub-section (2)”. 
The basis of this reasoning is that the words ‘‘such rent’’ in sub-s. (3) (a) of 
s. 12 qualify ‘‘monthly rent”. We are unable to accept this construction. 
Sub-section (3) (a) provides 

‘‘Where the rent is payable by the month and there is no dispute regarding the amount of 
standard rent or permitted increases, if such rent or increases are in arrears for a period of six 
months or more and the tenant neglects to make payment thereof ... the Court shall pass a 
decree for eviction....’’. 

The expression is not merely ‘‘if such rent or increases are in arrears’’, but the 
composite expression is ‘‘if such rent or increases are in arrears for a period 
of six months or more’’. Now in the opening clause there are two subiects re- 
ferred to (1) ‘‘rent which is payable’’ and (2) ‘‘the amount of standard rent 
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or permitted increases’’ The ‘Gujarat yiew holds that by the subsequent 
clause ‘‘if such rent or “increases are in arrears for a period of six months’’ 
by .the use of the word ‘‘rent’’ is implied the monthly rent, that is to say 
the first subject of the opening clause. On the other hand it seems to us that 
by. the use of the words ‘‘such rent or increases’’ it is made to refer back to 
the second subject viz. ‘‘the amount of standard rent or permitted increases’? 
The word ‘‘thereof’’ used later in the sub-section again refers back to the 
same ‘‘standard rent or permitted increases’’ and not to the monthly rent. It 
was because it held that the words ‘‘such rent’’ are used with reference to 
the preceding words ‘‘monthly rent”? (and not as we hold that the words ‘‘such 
rent’’ are used with reference to the preceding words ‘‘the amount of stan- 
dard rent’’ ete.) that the Gujarat High Court said that the dispute in regard 
to the standard rent or permitted increases contemplated is the one which 
must exist at the date of the notice under s. 12(2) or at any rate before the ex- 
piry of one month from the date of the service and not a dispute raised subse- 
quently in a written statement with a view to avoiding the operation of 
s. 12(3) (a). Since we are unable to accept that construction we are unable 
to accept the ratio of the decision in the above two eases. We cannot accept 
the contention therefore that the word ‘‘dispute’’ in s. 12 (3) (a) is limited 
only to a dispute raised within one month of the notice as contemplated in s. 12 
(2). Such a view we have already said would also render the provisions of 
s. 11 (4) almost nugatory. 

We may also add that both the Gujarat view as well as the decision of the 
Supreme Court in Abbasbhat v. Gulamnabi were cases prior to the amendment 
of s. 11 and the addition of sub-ss. (3) and (4) to s. 11 by the Maharashtra 
Act 14 of 1963 with effect from March 28, 1963 and whatever doubt may have 
subsisted under the former sub-s. (3) of s. 11, after the addition of sub- 
ss. (3) and (4) to s. 11 and the inclusion of Explanation II in s. 12, such doubt 
has been removed. There can be no doubt after this amendment that the 
tenant can if necessary by his written statement ask for the fixation of stand- 
ard rent if the other conditions of sub-s. (4) are fulfilled. By virtue of the Ex- 
planation II the words ‘‘standard rent and permitted increases’’ used in 8. 
12 (2) and as we have shown used in s. 12 (3) would also equally apply to 
interim standard rent and interim permitted increases. The effect of all these 
provisions is to give to the tenant a further right to apply for the fixation of 
standard rent in the event of a suit. If so, he has been given a right to dis- 
pute the standard rent and that dispute is the dispute contemplated in 
s. 12(3) (a) of the Act. Therefore even if the tenant raises a dispute in answer 
to a suit for recovery of rent, it would be a dispute within the meaning of sub-s. 
(3) (a) and would take it out of the provisions of sub-s. (3) (a) because so 
long as there is a dispute sub-s. (3)(a@) will not apply. 

As regards the theory of a vested right accruing in favour of the landlord 
once a notice under s. 12(2) is served and one month expires, the contention is 
solely based upon certain remarks of the Supreme Court in the decision in 
Manorama v. Dhanlaxii.’ The passage relied upon is as follows: 


“The landiord is vested with the right to recover possession of the premises if the rent js 
in arrears for a period of six months or more, ‘the Lenant neglects to make payment thereof until 
the expiration of the period of one month after notice referred to in sub-section (2), and the 
other conditions of sub-s. (3) are satisfied”. 

This case was decided direetly under s. 12(3)(a) of the Bombay Rent Act 
but the remarks relied upon were made under peculiar circumstances. Section 
12 (3) (a) as we have pointed out above is subject to four conditions namely 
that the rent must be payable monthly, that there must be no dispute regarding 
the amount of standard rent or permitted increases, that such rent or increases 
should be in arrears for a period of six months or more and lastly that the 
tenant should be im arrears until the expiration of the period of one month 


7 (1966) 69 Bom. L. R. 188 at p. 140 (second last para), S. C. 


1970.] DATTU SUBHANA Y. GAJANAN VITHOBA (F.B.)—Koival C. J. 898 


after the notice. Now in the case before-the Supreme Court it was already 
established that all these requirements had been fulfilled and yet the tenant 
was seeking to establish that she was ready and willing to pay the rent before 
the institution of the suit and that she was entitled to protection under sub-s. 
(1) of 8. 12. The whole argument succinctly put was as follows (p. 139) : 


“It is to be noticed that the rent was in arrears for a period of more than six months. 
The tenant negiccted to make payment of the arrears of rent within one month of the service 
of the notice by the landlord under sub-s. (2) of s. 12. The rent was payable by the month, 
and there was no dispute regarding the amount of Lhe rent. The cage was, therefore, precisely 
covered by sub-s. (3) (a) of s. 12. Nevertheless, the appellant submitted that as she was ready 
and willing to pay the rent before the institution of Lhe suit, she could claim protection under 
sub-s. (7) of s. 12”. 


It was in that context and after first holding that the requirements of sub-s. 
(3) (a) of s. 12 were duly fulfilled, that the Supreme Court said that the 
landlord is vested with the right to recover possession of the premises. Of 
course if all the conditions of s. 12 (3) (a) are fulfilled then a vested right 
would arise but we do not think that the vested right can arise when any one 
of the condition of sub-s. (3)(a@) of s. 12 is not fulfilled nor does the Supreme 
Court say so. Therefore the remarks referred to do not Jay down that as soon 
as the notice is served and one month expires a vested right arises in favour of ° 
the landlord. 

For the contention advanced on behalf of the landlord that having regard 
to the provisions of s. 12 the only mode of raising a dispute is by application 
under s. 11(3) as contemplated in Explanation I, reliance was placed on the 
decision of the. Supreme Court in Dhansukhlal v. Dalichand Varchand. The 
passage relied on.is (p. 717): 


“Section 12 (7) must be read with the Explanation and so read it means that a tenant can 
only be considered ‘to be ready and willing to pay’ if, before the expiry of the period of one 
month after notice referred to in sub-s. (2), he makes an application to the Court under sub-s. (3) 
of s. 11 and thereafter pays or tenders the amount of rent or permitted increases specified by 
the Court. We have already noted that the tenant made no payment within the period of one 
month of the notice of ejectment and although in his written statement he raised a dispute about 
the standard rent he made no application in terms of s. 11 (3) of the Act. The readiness and 
willingness to pay-has therefore to be judged in the light of the facts of the case. Whereas here 
a suit is filed on the ground that the tenant was in arrears for a period of more than 6 months 
and although raising a dispute as to the standard rent or permitted increases recoverable under 
the Act, the tenant makes no application in terms of s, 11 (3) he a cannot claim the protection 
of 8. 12 (1) by merely offering to pay or even paying all arrears due from him when the Court is 
about to pass a decree against him”. 


No doubt the passage says that the tenant can only be considered to be 
ready and willing to pay if he applies in terms of the Explanation but 
Dhansukhlal’s case was not at all concerned with the provisions of s. 12 (3) 
(a). The only plea that was considered in that case was whether the tenant 
was entitled to protection under s. 12 (J) and it was while considering that 
plea and in the context of that plea that this passage occurs. As a matter of 
fact in Dhansukhlal’s case the Assistant Judge had held that s. 12(3) (bd) 
of the Rent Act applied to the case but the tenant had not fulfilled the con- 
ditions laid by s. 12 (3) (b) (see page 715) and in the arguments before the 
High Court they themselves observed that ‘‘it was common ground between 
the parties before the Assistant Judge that the case of the defendant fell with- 
in section 12(3)(b) of the Rent Act’’ (see page 716). It was only an addi- 
tional point taken before the Supreme Court that the tenant was also entitled 
to the protection under s. 12(/) which point of course was negatived. Then 
their Lordships proceeded to consider whether s. 12(3) (b) had been compli- 
ed with by the tenant and in the second last paragraph of the judgment (at 
page 718) they confirmed the view taken by the Assistant Judge and the High 
Court that the tenant had not complied with s. 12(3)(b). Therefore this de- 
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cision can be no authority for any interpretation or construction of s. 12(3) 
(a). In fact upon the concession of the parties s. 12(3) (a) never applied to 
that case and never fell to be considered. We do not think therefore that the 
remarks referred to above can be invoked in aid of any construction of 
sub-s. (3) (a). 

Another contention raised was that the correct date on which the existence 
or non-existence of the dispute has to be judged is really the date of institu- 
tion of the suit. This argument is sought to be based upon an unreported 
judgement of the Supreme Court in Ramchandra Narsey and Co. v. Wamanrao V. 
Shenoy® and reported in the Unreported Supreme Court Judgments Vol. I 
1969 page 333. The remarks at page 336 on the third point were relied on. 
A mere perusal of the judgment shows that in that case there was ‘an assign- 
ment of the arrears of rent and it was sought to be urged that on assionment 
the rent ceased to be rent and became a debt in law rendering s. 12(3) (b) 
inapplicable and it was in that context that Mr. Justice Hegde made the said 
remarks at (p. 386) that ‘fon the date the suit was instituted there was valid 
cause of ‘action for evicting the appellant. What the Court has to consider 
in every case is whether the suit was validly instituted’. These remarks in 
the circumstances of the case cannot possibly be taken as a general interpre- 
_ tation of s. 12(3) (a). 

Coming to the decisions of this Court several decisions were cited by either 
side in support of their contentions. Some of these are referred to in the two 
differing judgments of this Court, particularly the decision of the Division 
Bench in Dr. Chandrakant R. Joshi v. Sumant Ramdatt Desa? and of an- 
other Division Bench taking the contrary view in Dhanaraj Sukhraj Setiuna v. 
Premchand Jesra; Oswal.© There are also a number of decisions of sinele 
Judges of this Court. It is unnecessary to go into the details of these judg- 
ments. Most of them are based on one or the other of the views which we 
have discussed above. So far as we are concerned, we are clear that the tenant 
can raise a dispute as to the standard rent even after the suit is filed hy his 
written statement and that would be a dispute for the purposes of s. 12 and 
that the dispute contemplated in s. 12 (3) (a) is not limited to the disoute with- 
in one month of the notice under s. 12(2) as required by Exnianation I. We 
have stated our reasons for this conclusion and we do not think it necessary 
to consider each of the cases cited individually. We answer both the ames- 
tions in the affirmative. The papers will now be sent back to the Division 
Bench dealing with constitutional matters and the costs of this reference will 
also be subject to such orders as they may choose to pass. 

Answers uccordingly. 


APPELLATE CIVIL. 


Before Mr. Justice Bhasme. 
MISS MANI J. DESAI v. M/S. GAYSON & CO. PVT. LTD.* 


Presidency Small Cause Courts Act (XV of 1882), Sec. 41-~Tenant creating sub-tenancy prohibited 
under 3. 15 (1) of Bombay Rents, Hotel and Lodging House Rates Control Act, 1947—Whether 
tenant can proceed against occupant under s. 41 of Act XV of 1882. 


Where a tenant of premises creates a sub-tenancy in respect thereof which is prohibited 
by s. 15 (1) of the Bombay Rents, Hotel and Lodging House Rates Control Act, 1947, he cannot 
proceed against the occupant under s. 41 of the Presidency Smal! Cause Courts Act, 1882. 


8 (1969) Civil Appeal No. 861 of 1966, 10 (1968) Special Civil Application No. 
decided on March 18, 1969 (Supreme Court). 512 of 1966, decided by Patel and Nain JJ., 
9 (1965) Special Civil Application No, on April 2, 1988 (Unrep.). 
459 of 1985, decided by Tambe Actg. C. J. *Decided, October 2, 1970. Special Civil 
and Abhyankar J., on December 14/15, 1965 Application No. 2299 of 1969. 


(Unrep.). 
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Tue facts appear in the judgment. 


Pravinchandra S. Shah, for the petitioner. 
Miss 8. H. Butani, for opponent No. 1. 


Buasme J. The petitioner had filed an application under s. 41, Chapter 
VII of the Presidency Small Cause Courts Act for ejecting the respondent, 
a private limited company, from the premises on the ground that the licence 
granted by her was revoked. The Court had rejected that application and by 
this petition the order of rejection is challenged as erroneous in law. 

It appears that the parties have been litigating for quite some time. The 
facts disclose that on July 10, 1964 the petitioner put the respondents in pos- 
session of office premises consisting of two cabins. An agreement styled as 
Leave & Licence was executed between the parties. It was for a period of 
11 (eleven) months. On June 9, 1965 another agreement in the same form 
amounting to the renewal of the earlier licence was also executed. On April 
9, 1966 the petitioner by a notice revoked the licence. It is her case that in 
the month of May 1966 the respondents were given one month’s time to vacate 
the suit premises. On June 11, 1966 the petitioner saw that the respondents 
had changed the lock of which she had a duplicate key. The petitioner broke 
into the cabin and put her own lock. As a result of the disputes between the 
parties, the police at the instance of the respondents started proceedings under 
s. 145 of the Criminal Procedure Code. The Additional Chief Presidency 
Magistrate on June 22, 1967 upheld the possession of the respondents and the 
petitioner approached the High Court in revision. On September 27, 1967 this 
Court set aside the order passed by the Additional Chief Presidency Magis- 
trate. The respondents challenged this order before the Supreme Court suc- 
cessfully and the Supreme Court by its order dated March 24, 1968 set aside 
the order passed by this Court and restored the order passed by the Addi- 
tional Chief Presidency Magistrate. After the Supreme Court order respon- 
dent No. 1 got back possession of the two cabins on July 2, 1968. On July 
6, 1968 the petitioner gave another notice revoking the licence. By reply 
dated July 11, 1968 respondent No. 1 asserted that it was in lawful possession 
of the two cabins under the order of the Supreme Court. On July 15, 1968 
the petitioner filed the application under s. 41 claiming the ejectment of the 
respondent on the ground that the licence was revoked by her. The respon- 
dent filed the defences and inter alta claimed to be the sub-tenant of the peti- 
tioner. Despite the written agreement of Leave & Licence the respondent 
stated that the parties intended to create a relationship of landlord and tenant. 
Respondent was allowed to amend the defences on July 9, 1969. One of the 
issues framed was about the alleged sub-tenancy set up bv the respondent. The 
learned Judge considered the oral and documentary evidence and came to the 
conclusion that the petitioner failed to prove the agreement of Leave and 
Licence. Despite the wording of the written agreement the parties intended to 
ereate a lease within the meaning of s. 105 of the Transfer of Property Act. 
The learned Judge also found that the sub-lease was obviously created contrary. 
to the prohibition contained in s. 15 of the Rent Act. Because it was a case 
of unlawful sub-letting, in his view, the parties were tm pari delicto and no 
relief could be given to the petitioner even after recording a finding that the 
sub-letting was illegal. In the result the learned Judge dismissed the appli- 
cation. 

Mr. Pravinchandra Shah, who appears for the petitioner has challenged the 
finding of the learned trial Judge on the ground that the learned trial Judge 
has not approached the point at issue between the parties properly. A true 
reading of the agreement in the light of the surrounding circumstances and the 
facts would show that the parties intended to create an agreement of leave 
and licence. Even in law the petitioner as a tenant could not create a valid 
sub-lease in favour of the respondent. The evidence also shows that exclusive 
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possession was not given to the respondent and the petitioner retained the 
duplicate key which fact showed that she had control over the two cabins 
given to the respondent. 

But Mr. Shah’s grievance cannot be redressed under art. 227 of the Consti- 
tution. Unless he shows that there is an error of law committed by the learn- 
ed trial Judge, this Court cannot seek to correct any errors. This Court will 
not reappreciate the evidence and then disturb the finding of fact recorded by 
the learned trial Judge. 

Mr. Shah has taken me through the judgment of the trial Judge. He ob- 
jected to the finding of the learned trial Judge that exclusive possession was 
given to the respondent. According to Mr. Shah it is the petitioner’s case 
that she had retained the duplicate key with her and even the recitals in the 
leave and licence agreement showed that she had the right to enter the pre- 
mises any time for inspecting the same. These facts would show that exclu- 
sive possession was not given to the respondent. But the learned trial Judge 
inspected the premises and made his own notes which are marked exh. D. The 
position of the two cabins and the position of the third cabin was considered 
by the learned trial Judge. He inspected the premises and considered such 
facts as were brought to his notice by the advocates of the parties. He right- 
ly observed that the inspection of the premises on the date on which he in- 
spected them would not give a clear picture for recording correct findings 
about the state of exclusive possession. As in proceedings under s. 145, Crimi- . 
nal Procedure Code the petitioner for some time got back possession and there- 
after was compelled to restore the same to the respondent, much reliance can- 
not be placed upon the state of the premises as found at the date of the Court’s 
inspection. Even then the learned trial Judge tried to find out whether or 
not it was possible for the petitioner to give exclusive possession of the two 
cabins to the respondent. After considering the relevant recitals of the 
agreement of Leave and Licence and also the oral evidence of the parties the 
learned trial Judge has recorded a finding that the exclusive possession was 
given by the petitioner to the respondent. Then the learned trial Judge con- 
sidered the other circumstances like the periodic payment of consideration and 
the fixed period for which the premises were given by the petitioner to the 
respondent. The learned trial Judge also considered the most important eir- 
cumstance which is apparently in favour of the petitioner. Under s. 15(/) 
creation of sub-tenancy is prohibited. It was submitted on behalf of the peti- 
tioner that the parties must have intended to create only a licence and not a 
sub-lease contrary to the provisions contained in s. 15 of the Rent Act. But 
that circumstance is not decisive for holding that in all such cases the trans- 
action will not be a sub-lease but only a licence. After applying the usual 
tests the learned trial Judge has recorded a finding that the transaction ‘was 
intended to be a lease within the meaning of s. 105 of the Transfer of Pro- 
perty Act.. Merely because it is unlawful sub-letting it cannot be considered 
as a lawful contract of leave and licence. In the case of a lawful contract of 
leave and licence the licencee’s possession becomes wrongful when the licence 
is revoked. In the ease of an unlawful sub-letting, the occupants’ possession 
is unlawful at its inception. In such a case the petitioner cannot succeed under 
s. 41 of the Presidency Small Cause Courts Act. The petitioner will have to 
pursue her remedy elsewhere by filing a suit in a Court of competent jurisdiction. 

Mr. Shah tried to rely upon certain observations in Ramjibhai Virpal v. 
Gordhandas'! about the test to be applied while judging the nature of the 
transaction. This Court rightly observed in that case that the intention of 
the parties is a decisive factor. Even the words of the written contract must 
be given due weight but the Court must consider the substance of the trans- 
action. Mr. Shah also relied upon a recent decision of the Madras High 
Court reported in Lakshmianumal v. Sivakamu Natesan2 The learned Judge 


1 (1954) 56 Bom. L. R. 365. 2 [1970] All India Rent Control Journal 410: 
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of the Madras High Court M: Natesan, J. while enumerating the recognised 
tests, has stated that the intention of the parties has to be ascertained on a 
consideration of all the relevant provisions in the agreement. A few equi- 
vocal circumstances, like payment of rent or notice to quit cannot be con- 
sidered as conclusive for, holding that the transaction is a lease and not a 
licence. 


- But I find that the statement of law as contained in these two decisions is 
rightly applied: to the facts of the present case by the learned trial: Judge. 
a has not committed any error of law. 


In the result the ee fails. The rule is accordingly discharged with 
costs. 5 l ' 
= Te a Rule discharged. 


| ORIGINAL CIVIL. 


Before "Mr. Justice Kania. 


., RE: GIRDHARLAL SHANKER DAVE* 


Presidency-iowns Insolvency Act (LL of 1969), Sec. 11 (b)}—Business carried on within. jurisdiction 

of Court whethér continues until all its liabilities are ees makoeta want of asseis 

1 af English] Bankrupicy Act of 1914. ee ee j 

For the purpose ofs. 11 (6) of the Presidency-towns’ Insolvency Act, 1909, a business which 

- .!' was admittedly: carried on by the debtor within the limits of the ordinary original civil juris- 

. diction of.the Court, will be deemed.to be continued to be carried on until all the trade or 

-© business liabilities have been discharged notwithstanding: eather ment be no'assets avail- 
«able for the discharge of the said liabilities. ° 

° In re Dagnall. Ex parte Soan and Morley’, Theophile x v. The Solicltor-Gensrab, Reynolds, 

;© In re. White Brothers, Limited, Ex parte’, Govardhandoss v.' Parry &Co.4 and Kesavan 
Nair v. Babu Naidu’, referred to. í 


Ta facts ‘appear . in. the judgment. 


` H. L. Palan, forthe debtor.. 
M. 8. Sanghvi, for the petitioning sere 


| Kawa J. The debtor, one Girdharlal Shanker Dave,, has taken out two 
Notices of Motion both dated November 18, 1965, one of which is for setting 
aside the order of adjudication passed in Petition No. 69 of 1965 against the 
debtor on October 19, 1965 and the other for setting aside the insolvency 
notice dated May 18, 1965, which was issued at the instance of the petitioning 
creditors against the debtor. The admitted facts are that the debtor carried 
on business in Bombay as‘a partnér in the firm of M/s. J. M. Dave and Co. 
in export-and import. The petitioning creditors filed a suit being Suit No. 193 
of: 1961, in this Court against the said firm of M/s. J. M. Dave & Co. in res- 
pect of certain amounts borrowed by the said firm from the petitioning ere- 
ditors for the purpose of its business. On August 22, 1961 a decree on ad- 
mission was passed in favour of the petitioning creditors against the said firm. 
On May 18, 1965, the petitioning creditors got issued an insolvency notice 
being No. N/89 of 1965 against the debtor. “On June 10, 1965 the petition- 
ing creditors obtained an order for substituted service of the said insolvency 
notice against the debtor. On September 22, 1965 the petitioning creditors 
filed a petition being Petition No. 69 of 1965 for an order of adjudication 


*Decided, March 9, 1970. O.C.J. Petition 8 [1915] 2 K. B. 186. 
Nos. 69 and N 89 of 1965. 4 (1925) I. L. R. 48 Mad. 796. 
-~ 1 [1896] 2 Q. B. 407. i i 5 [1954] A. I. R. Mad. 892. 

2 [1980] A. C. 186. i 
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against the debtor and on October 19, 1965; an order of adjudication was pass- 
ed against the debtor. In the affidavits filed by the debtor in support of the 
two Notices of Motion he has made certain allegations about his not having 
received the insolvency notice or notice of the petition. At the hearing, how- 
ever, Mr. Palan, for the debtor, made it clear that the debtor did not challenge 
the correctness of the order for substituted service which was obtained-by the 
(petitioning creditors or contend, that the order of adjudication or the insol- 
vency notice was bad on the ground of want of service. It may be pointed 
cut that the registered packet containing the insolvency notice was returned 
by the postal authorities with an endorsement ‘‘Refused’’ made on June 22, 
1965. The disputes as to whether the debtor received the insolvency notice 
or the notice of the petition are not relevant because Mr. Palan has made it 
clear that the only ground on which he challenges both the order of adjudi- 
cation and the insolvency notice is that the Court had no jurisdiction, either 
to issue the insolvency notice, or to entertain the petition against the debtor. 


The provision in the Presidency-towns Insolvency Act, 1909, which deals 
with the question of restrictions on jurisdiction is s. 11 and the relevant por- 
tion of that section is as follows: 

“The Court shall not have jurisdiction to make an order of adjudication, unless— 

(a) ws T 

(b) the debtor, within a year before the date of the presentation of the insolvency petition, 
has ordinarily resided or had a dwelling-house or has carried on business either in person or through 
an agent within the limits of the ordinary original civil jurisdiction of the Court;...” 


Both the Notices of Motion were called out together with the consent of the 
parties and the parties have also agreed that as the same question.is involved 
in both the Notices of Motion, the evidence taken should be treated as com- 
mon. The evidence of the debtor, which had: been taken on commission, 
was tendered in evidence and has been taken on record as exh. A. In his 
evidence the debtor has stated that since May 1961 he has been residing at 
Calcutta, but that prior to that time he was residing in Bombay with his 
family in a flat in Khira Bhavan. The debtor stated that prior to May 1960 
he was doing export-import business in Bombay as a partner in the firm of 
M/s. J. M. Dave and Co., which carried on business at 529, Kalbadevi Road, 
Bombay-2, within the jurisdiction of this Court. He stated that this business 
vesulted in a loss and he closed it in 1960. He further stated that there were 
no outstandings to be recovered by that firm but that there were debts which 
remained to be paid. He went on to say that the debts of this firm of M/s. 
J. M. Dave & Co. were time-barred by the time the evidence was recorded, 
which was in September 1966. The debtor deposed that he had no flat or 
place in Bombay in his name. In the course of cross-examination by Mr. 
M. S. Sanghvi, who appeared for the petitioning creditors, the debtor stated 
that the tenancy of the flat at Khira Bhavan, in Bombay, where he used to 
live, belonged to his cousin, M. R. Dave, who was a partner with him in M/s. 
J. M. Dave and Co. and that M. R. Dave had gone away to Japan in 1953 
and had since then been residing in Japan. The debtor stated that for quite 
some time no member of his family except for his daughter Jyoti, lived in 
the flat at Khira Bhavan and that this flat was now occupied by one Ratilal 
Joshi, a brother-in-law of the debtor who paid the rent of the said flat. There 
is some discrepancy in the evidence of the debtor as to who has been paying 
the rent of the said flat at Khira Bhavan in Bombay. But, this question is 
not relevant for the decision of these Notices of Motion. The debtor reitera- 
ied in his cross-examination that the partnership business was closed in 1960 
and that there were no transactions in that business after that date, but ad- 
mitted that no written deed of dissolution was executed between the parties, 
and that the accounts between the partners had not been made up. He further 
stated that as the business of the partnership was closed, he surrendered the 
partnership premises to the landlord. 
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Mr. Palan has examined before me one Vadilal Ranchhodbhai Shah, who is 
a partner in the firm of M/s. Vadilal R. Shah. Vadilal stated in his evid- 
ence that the debtor was employed by him in the firm of M/s. Vadilal R. 
Shah in Bombay but that in 1961 the debtor was transferred to Calcutta and 
was working thereafter as the Manager of the branch of M/s. Vadilal R. Shah 
at Calcutta. Vadilal further deposed that this branch of M/s. Vadilal R. 
Shah at Calcutta was located at 54, Ezra Street, Calcutta and that from 1961 
till August 1969, when he retired, the debtor resided at 54, Ezra Street, 
Calcutta in the premises of M/s. Vadilal R. Shah. 

The petitioning creditors have not led any evidence in support of their case. 

On the evidence which has bean led it is clear that the debtor has not 
ordinarily resided within the ordinary original civil Jurisdiction of this Court 
since 1961 and. had, therefore, not resided. within the said Jurisdiction for 
more than one year prior to the date of presentation of the insolvency peti- 
tion or even the application for the issue of the insolvency notice. It is not 
the case of the petitioning creditors in their affidavits that the debtor had a 
dwelling house in Bombay during the relevant period and, therefore, the 
question of this Court having jurisdiction on that ground also does not arise. 

The main question, however, which arises in these Notices of Motion is whe- 
ther the debtor carried on business within the limits of the ordinary original 
civil jurisdiction of this Court viz. in Bombay, within a year before the date 
of the presentation of the insolvency petition or the application for the issue 
of the insolvency notice herein, the said notice having been applied for by an 
application dated April 17, 1965. As pointed out by Mr. Sanghvi, it is ad- 
mitted by the debtor that, although the debtor alleges that the business of 
M/s. J. M. Dave & Co., in which he was a partner, was closed or came to an 
end in 1960, certain debts admittedly remained payable in respect of the busi- 
ness of that firm. It is true that the debtor has stated that, by the time his 
evidence was recorded in September 1966, those debts had become time-barred. 
But, this fact is of no relevance, because there is no evidence that at the time 
when the insolvency petition was filed, or, at any earlier date, those debts 
had become barred by the law of limitation. Moreover, even if the debts were 
barred by the law of limitation, all that might result is that the creditors 
would not be entitled to take proceedings in a Court to recover the same, but 
the debts would still continue to exist. In any event, as far as the ‘debt 
due to the petitioning creditors is concerned, it cannot be suggested that it 
was barred by the law of limitation. The question that has to be decided is, 
whether it can be said that the business which was carried on by the debtor 
as a partner in the firm of M/s. J. M. Dave & Co. continued for the purposes 
of s. 11(b) of the Presidency-towns Insolvency Act, because of the fact that 
the debts of that business were not discharged till the presentation of the 
petition. 

The question of interpretation of the phrase ‘‘carrying on a trade’’, which has 
been used in s. 1(5) of the Married Women’s Property Act, 1882 in England 
which runs as follows: 

“Every married woman carrying on a trade separately from ‘her husband shall, in respect 
of her separate property, be subject to the bankruptcy laws in the same way as if she were a feme 
sole” 
came up for consideration in the case reported in In re Dagnall. Ex parte 
Koan and Morley.1 In that case, the debtor, Mrs. Dagnall, who was a mar- 
ried woman, carried on, separately from her husband, the trade of a licensed 
victualler at the Railway Hotel, Crawley. On December 15, 1894, she sold 
the goodwill of the hotel and gave up possession of the premises to the pur- 
chaser. On January 2, 1895, she committed an act of insolvency and the 
question arose whether she was carrying on a trade at the time when her 
business had been disposed of but the trade liabilities in respect of the same 


1 [1896] 2 Q. B. 407. 
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had not been fully discharged. Vaughan Williams J., in the .course. of his 
judgment observed (p. 410) : 


. It seems to me that trading is not completed andi yon have performed all the obligations 
that the fact of trading imposed upon you”’. 


It was held by the learned Judge in that case that the ‘‘carrying on” of ‘the 
trade continued so long as the debts of the trade remained unpaid, It was 
pointed out by the learned Judge in the course of his judgment that the deci- 
sions which had been given by the English Courts on the: meaning of the 
phrase “‘being a trader:’, which was used’in. the Bankruptey Act, 1869, were 
not binding in the interpretation of the phrase ‘‘carrying’ on a trade” in 
e. 1(5) of the Married Women’s Property’ Act, 1882. The decision in In re 
Dagnall was approved by the House of Lords in the leading case of Theophile 
v. The Solscstor-GeneraP in which it was held that a debtor ‘who had carried 
on business in England continued: ‘‘carrying on business in England’’ with- 
in s. 1(2)(c) of the Bankruptey Act, 1914 until all the trade debts were paid. 
It appears from the facts of the case which have been set out in the report 
that the debtor was a citizen of Rumania. For some years before the proceed- 
ings in question were taken, he carried on a leather business in England. On 
January 1, 1946, certain notices: of assessment were issued against him and on 
November 14, 1947 a bankruptcy petition, at-the instance of the Crown, was 
issued in respect of the non-payment of the assessment dues. It appears that 
the debtor had disposed of his business by the end of 1946 and left England 
on Oetoher 31, 1946, residing in Eire thereafter. One of the main points 
which arose for consideration was whether the debtor was ‘‘a debtor” within - 
the meaning of the said expression in's.’ 1(2) of the Bankruptcy Act, 1914, 
which runs as follows: 

“(2) In this Act, the expression ‘a debtor’, unless the context otherwise Bupi: includes 
any person, whether a British subject or not, who at, the time when any act of bankruptcy : was 
done or suffered by him— 

(a) was personally present in England; or 

' (b) ordinarily resided or had a placé of residence in England ; or 
(c) was carrying on business in England, personally, or by means of an agent or manager; or 
(d) was a.member of a firm or partnership which carried on business in England”. 


It was held in that case that the debtor was ‘‘a debtor’’ within the- meaning 
of the said expression in s. 1(2) of the Bankruptcy Act, 1914, as the debtor 
continued ‘‘carrying on business in England’’ -within the meaning of that 
sub-section until all the trade debts were paid. Lord Porter in the course of 
his speech BP ErOved the decision in In re Dagnall referred to above and ob- 
ie (p. 201): . 

..In a sense it is true that the appellant was not actively carrying on business within three 
onthe of the presentation of the petition, but there is a series of cases beginning with In re 
Dagnall and ending with'In re Reynolds which in unbroken sequence have decided that trading 
does not cease when, as the expression is, ‘the shutters are put up,’ but combines until the sums 
due are collected and all debts paid”. 


It was pointed out by Lord Porter in the course of his speech that although 
the previous cases in England related -to the interpretation of the phrase 
‘carrying on a trade’’ as used in s. 1(5) of the Married Women’s Property 
Act, 1882, this provision related to the question of the liability of a married 
woman to be adjudicated or proteeded against in bankruptey and that the 
game meaning should be given to ‘the phrase ‘‘carrying on business’’ which is 
used in s. 1(2) of the Bankruptcy Act, 1914. I may point out that the same 
principle has been laid down in Reynolds, In re. White Brothers, Linuted, 
Ex parte? although that was a case in which the debtor continued to realise 
the assets of the business and was getting in the debts due at. the relevant 
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time. In view of the above decisions it is clear that it has been consistently 
held by the Courts in England that for the purposes of the Bankruptey law 
once a debtor has carried on business within the jurisdiction of the Court 
then that business is not considered as having come to an end till the assets 
of the business have been realised and the trade debts paid. Until the trade 
debts have been paid it cannot be said that the business has ceased from the 
point of view of the Bankruptcy law. 


The same question came up for consideration before a Division Bench of the 
Madras High Court in Govardhandoss v. Parry & Co.4 in which it was held 
that a firm should be deemed to be carrying on business within the meaning of 
s. 11(d) of the Presidency-towns Insolvency Act so long as its business debts 
remain undischarged. Spencer J. who delivered the judgment followed the 
judgment in In re Dagnall and specifically approved the observation of 
Vaughan Williams J., which I have set out earlier, to the effect that trading 
was not completed until all the obligations that the fact of trading imposed 
upon the trader were performed. 


Mr. Palan has strenuously urged that the decisions given by the Courts in 
England on the meaning of the phrase ‘‘earrying on a trade” or the phrase 
‘‘earrying on business’? are of no relevance in the interpretation of the 
phrase ‘‘carried on business’’ in s. 11(b) of the Presidency-towns Insolvency 
Act, because, according to him, the Bankruptcy Court in England has a wider 
-Jurisdiction than the jurisdiction of the Insolvency Courts in India under that 
Act. Even if this is so, which appears doubtful, I do not see any reason why 
the phrases ‘‘carrying on a trade”, ‘‘carrying on business’’ or ‘‘earried on 
business’’ for the purposes of insolvency law or bankruptcy law, should have 
different .interpretations in India and England. Mr. Palan has himself cited 
the decision in Kesavan Nair v. Babu Naidu’ where it has been observed that 
the word ‘‘business’’ has no technical meaning, but is to be read with refer- 
ence to the object and intent of the Act in which it occurs. It cannot be 
seriously disputed that the object of the two Acts, namely, the English Bank- 
ruptey Act of 1914 and the Presidency-towns Insolvency Act, 1909, in India, 
is broadly the same, that the assets of the insolvent should be realised and 
distributed amongst the creditors. There seems to be no reason to interpret 
the phrases differently if the phrases have to be interpreted in the light of the 
object or intent of the Acts. Mr. Palan next urged that the main purpose 
of the Presidency-towns Insolvency Act is the distribution of the assets of the 
insolvent and that, as in the present case there were no assets belonging to the 
debtor or the said firm within the jurisdiction of the Court, it could not be 
said that business was being carried on by the debtor within such jurisdiction. 
It cannot be suggested that the jurisdiction of the Insolvency Court should 
depend on the availability of assets of the debtor within the jurisdiction of 
that Court, because, the question as to whether there are assets available for 
distribution can be determined only after proper investigation, and, even if 
the assets are available, not within such jurisdiction, but elsewhere, the same 
could be utilised for distribution amongst the creditors. It appears to me 
that, for the purposes of s. 11(b) of the Presidency-towns Insolvency Act, 
1909, a business which was admittedly carried on by the debtor, within the 
limits of the ordinary original civil jurisdiction of the Court, would be deem- 
ed to continue to be carried on until all the trade or business liabilities have 
been discharged, notwithstanding that there might be no assets available 
for the discharge of the said liabilities. In the present case, it is admitted 
that the trade liabilities of the business carried on by the debtor as a partner 
of M/s. J. M. Dave & Co. were not discharged either one year prior to the 
date of presentation of the petition or the issue of the insolvency notice or 
the application for the issue thereof. In the circumstances, I am of the view 


4 (1925) I. L. R. 48 Mad. 795. 5 [1954] A. I. R. Mad. 892. 
B.L.R.—26 
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that this Court did have jurisdiction to issue the insolvency notice as well as 
to entertain and dispose of the insolvency petition. 
In the result, I dismiss both the Notices of Motion with costs. 
Notices of Motion dismissed. 
Solicitors for the debtor: Kamdar & Co. 
Solicitors for the petitioning creditors: Vaki Dadabhoy & Bharucha. 


APPELLATE CIVIL. 


Before Mr. Justice Chandrachud and Mr. Justice Malvankar. 
PANDURANG NARAYAN SALUNKHE ~v. SINDHU BHIKA SHIRKE.® 


Hindu Widows’ Re-marriage Act (XV of 1856), Sec. 2—Hindu Succession Act (XXX of 1966), 
Sec. 14 (1), 16 (1)—Whether s. 2 of Act XV of 1856 applies only to limited estates held by 
widows—Hindu Womens’ Rights to Property Act (XVII of 1937), Sec. 3. 


Section 2 of lhe Hindu Widows’ Re-marriage Act, 1856, applies only to limited éstates of 
Hindu widows and it cannot operate on property of which they are full or absolute owners; 

Bangaru Reddi v. Mangammal, Lakshmi Ammal v. Thangavel Asari*, Thangavelu Asar 
v. Lakshmi Amma? and Ballabha Pani v. Jasodhara Pani, referred to. 


Ons Bhika died on June 13, 1956, leaving behind him his widow Chandra- 
bhaga (defendant No. 2) and daughter Sindhu (plaintiff). The Hindu 
Succession Act came into force on June 17, 1956 and under s. 14(/) of the 
said Act, she being admittedly in possession of the lands of her deceased 
husband, became the full owner of the properties of her husband. On 
December 16, 1958, Chandrabhaga executed a sale deed in favour of one 
Pandurang Narayan Salunke (defendant No. 1) in respect of three lands be- 
longing to the deceased Bhika for a sum of Rs. 1,000. Sometime in October 
1956, Chandrabhaga had remarried. A suit was thereafter instituted on 
behalf of Sindhu, who was a minor, by her next friend in the Court of the 
Civil Judge, Junior Division, Ghodnadi on February 8, 1960 against Pandu- 
rang as defendant No. 1 and Chandrabhaga as defendant No. 2 contend- 
ing that after the remarriage of Chandrabhaga, she was civilly dead in res- 
pect of the said three lands and she had no power to alienate the lands as 
Sindhu, the plaintiff became the heir of the deceased Bhika after the re- 
marriage of her mother. It was also contended that the sale was executed 
by Chandrabhaga due to fraud and misrepresentation. Defendant No. 1 re- 
sisted the suit denying that there was any fraud and misrepresentation and 
stating that when defendant No. 1 sold the suit property, she was a full 
owner thereof and she had power to convey full title to defendant No. 1 and 
the sale deed was binding on the plaintiff and defendant No. 2. Defendant 
No. 2 supported the plaintiff. The trial Judge dismissed the plaintiff’s suit 
upholding the contention of defendant No. 1 that there was no fraud or mis- 
representation which vitiated the sale deed in’ favour of defendant No. 1 and 
since the widow became the full owner under s. 14 of the Hindu Succession 
Act, she had power to sell the suit lands to defendant No. 1. On appeal by 
the plaintiff, the Assistant Judge reversed the decree passed by the trial 
Judge on the ground that on the date of her remarriage in October 1956, 
Chandrabhaga lost all her rights and interest in her deceased husband’s pro- 
perty under s. 2 of the Hindu Widows’ Re-marriage Act, 1856 and hence, she 
could not convey any title to the suit lands to defendant No. 1. 


*Decided, December 4, 1970. Second of 1960. 


Appeal No. 623 of 1968, against the decision 1 947] A. I. R. Mad. 163. 
of P. S. Dhamane, Assistant Judge at Poona, 2 [1958] A. I. R. Mad. 977 
in Civil Appeal No. 859 of 1961, reversing 3 i957] A I. R. Mad. 534 
the decree passed by R. B. Malegaonkar, 4 [1965] Cut. 398. 


Civil Judge, Ghodnadi, in Civil Suit No. 7 
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The appeal came up for ‘hearing before Vaidya J., who referred it to a 
Division Bench, observing in his judgment, delivered on July 31, 1970, as 
follows :— 


Vaipya J. The above second appeal is filed by defendant No. 1 and it is 
eontended on his behalf by Mr. Gadgil that the learned Assistant Judge erred 
in law in holding that notwithstanding the provisions of s. 14, which admittedly 
came into force before Chandrabhaga remarried, Chandrabhaga’s title to the 
suit lands was liable to be divested under s. 2 of the Hindu Widows’ Re-marriage 
Act. Relying on the decisions in Bangaru Reddi v. Mangammal', Lakshmi 
Ammal v. Thangavel Asar?, Ballabha Pam v. Jasodhara Pan? and Bhurs 
Bai v. Champi Bait, Mr. Gadgil submitted that s. 2 of the Hindu Widows’ Re- 
marriage Act, 1856 was applicable only to the limited interest which a widow 
inherited or got after the death of her husband and not to her absolute pro- 
perty which she acquired under s. 14 of the Hindu Succession Act. 

Now, the Hindu Widows’ Re-marriage Act was enacted with the avowed ob- 
ject to remove all obstacles in the marriage of Hindu widows which existed 
then among certain communities among Hindus. The main purpose of the 
said enactment was to remove the incapacity of Hindu widows remarrying and 
to confer on the issues of widows remarried the status of legitimacy, for the 
promotion of good morals and public welfare. The Act was enacted to give 
a right to the widows to remarry where that right did not exist before. It 
was not the object of the Act to deprive a Hindu widow, upon a remarriage, 
of any right or interest which she had at the time of her remarriage but only 
to a limited extent as laid down in s. 2 which runs as follows: 


“2, AU rights and interests which any widow may have in her deceased husband’s property 
by way of maintenance, or by inhcritance to her husband or to his lineal successors, or by virtue 
of any will or testamentary disposition conferring upon her, without express permission to re- 
marry, only a limited interest in such property, with no power of alienating the same, shall upon 
her re-marriage cease and determine as if she had then died ; and the next heirs of her deceased 
husband, or other persons entitled to the property on her death, shall thereupon succeed to the 
same”. 


It is necessary to mention in this connection s. 5 which reads as follows: 


“Except as in the three preceding sections is provided, a widow shall not, by reason of her 
re-marriage forfeit any property or any right to which she would otherwise, be entitled; and 
every widow who has re-married shall have the same rights of inheritance as she would have had, 
had such marriage been her first marriage.” 


Reading ss. 2 and 5, a view has been taken in the above cases relied on by 
Mr. Gadgil that s. 2 applies only to limited interest and not to absolute interest. 
That is the view expressed at page 796 of ‘13th ed. of Mulla’s Hindu Law. A 
contrary view is expressed by Mr. 8. V. Gupte in his Hindu Law of Succession at 
page 353-354, 1963 ed. I doubt very much whether the decision in Lakshmi 
Ammal v. Thangavel Asari and Bangaru Reddi v. Mangammal support the 
argument of Mr. Gadgil. In Ballabha Pani v. Jasodhara Pani, the view that 
is taken is that s. 2 does not apply to the absolute property acquired by a 
widow. Prima facie I am inclined to hold that on a plain reading of s. 2, 
there are no words of limitation to the words ‘‘by inheritance” and the words 
‘fonly a limited interest in such property” go not with the word ‘inheritance’ 
but with the words ‘‘by virtue of any will or testamentary disposition con- 
ferring upon her’’; and hence, I am not inclined to accept the view propounded 
by Mr. Gupte in his book. But as the question is of public importance and 
two High Courts have taken a view which is contrary to the veiw which I am 
inclined to take, the counsel for the parties submitted that this matter should 
be referred to a Division Bench of this Court. I accordingly refer the matter 
to a larger Bench. 


1 [1947] A. I. R. Mad. 168. 8 [1965] Cut. 398. 
2 [1958] A. I. R. Mad. 977. -4 - [1968] A. I. R. Raf. 189. 
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The appeal was accordingly heard by a Bench composed of Chandrachud 
and Malvankar JJ. 


V. N. Gadgil, for the appellant. 
G. K. Oak, for V. B. Rege, for respondents Nos. 1 and 2. 


CHANDRACHUD J. Two important questions arise in this appeal: (1) Whether 
s. 2 of the Hindu Widows’ Re-marriage Act, 1856 (Act XV of 1856) herein- 
after called ‘‘the Act of 1856” is restricted in its application to property in 
which Hindu widows have a limited estate and (2) Whether s. 2 of the Act 
of 1856 is inconsistent with s. 14(/) of the Hindu Succession Act, 1956 (Act 
XXX of 1956) hereinafter called ‘‘the Act of 1956”. 

One Bhika Shirke died on June 18, 1956 leaving behind him his daughter 
Sindhu, who is the plaintiff and his widow Chandrabhaga, defendant No. 2. 
On June 17, 1956, the Act of 1956 came into foree. In October 1956, Chandra- 
bhaga re-married. On December 16, 1958, she sold to defendant No. 1 the 
property which she had inherited from her husband and of which she was 
possessed. 

Sindhu filed the present suit in 1960 for possession of that property on the 
ground that her mother had forfeited her interest in it on the date of her 
re-marriage in 1956 and therefore she had no right to sell the property to 
defendant No. 1. 

The trial Court dimissed the suit holding that defendant No. 2 did not forfeit 
her interest in her husband’s property on account of her re-marriage and, 
therefore, she could pass a valid title to defendant No. 1. The appeal filed 
by the plaintiff against that decision was allowed by the learned Assistant 
Judge, Poona, who held that defendant No, 2 forfeited her right to her hus- 
band’s property on her re-marriage and that the alienation effected by her 
in favour of defendant No. 1 was therefore void. 

Defendant No. 1 has filed this appeal against that decree. The appeal came 
up for hearing before Vaidya J. on July 31, 1970. As it involves important 
questions of law on which there could be a difference of opinion, the learned 
Judge referred the appeal to a Division Bench. . 

The first question which falls for decision is whether s. 2 of the Act of 1856 
governs only limited estates held by widows or whether it applies to properties 
held by them absolutely also. The section.reads as follows: 

“Al rights and interests which any widow may have in her deceased busband’s property by 
way of maintenance, or by inheritance to her husband or to his lineal successors, or by virtue). 
any will or testamentary disposition conferring upon her, without express permission to re-marry 
only a limited interest in such property, with no power of alienating the same, shall upon her re- 
Marriage cease and determine as if she had then died; and the next heirs of her deceased husband, 
or other persons entitled to the property on her deatb, shall thereupon succeed to the same.” 


It is clear that s. 2 governs (1) all rights and interests which a Hindu widow 
may have in her deceased husband’s property by way of maintenance, (2) all 
rights and interests which she may have in her deceased husband’s property 
by inheritance to him or to his lineal successors and (3) all rights and interests 
which she may have in her deceased husband’s property by virtue of any will 
or testamentary disposition conferring upon her, without express permission 
to re-marry, only a limited interest in such property with no power of alienat- 
ing the same. The section provides that the rights and interests of a Hindu 
widow in these three classes of properties shall cease upon her re-marriage 
and shall determine as if she had then died. As a consequence of this cessation 
of interest and the fictional death of the widow, the next heirs of her deceased 
husband or other persons entitled to the property on her death become entitled 
to succeed to that property. 

Out of the three classes of property on which s. 2 operates, the first and 
third are limited interests—the former by necessary implication and the latter 
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in terms. The interest of a Hindu widow in her husband’s property by way 
of maintenance was always in the nature of a limited interest prior to the 
enactment of the Act of 1956. The third class of property on which s. 2 ope- 
rates is in terms described as ‘‘an interest which a widow obtains under a 
will which confers a limited interest on her, without express permission to re- 
marry and with no power of alienating the same”. 

What has therefore to be determined is whether the second category of pro- 
perty on which s. 2 operates is the interest known to Hindu Law as the ‘‘limited 
estate’? of a Hindu widow or whether it also covers property of which she is 
a full or absolute owner. Now it is true that the particular clause of s. 2 
which relates to property which she gets by inheritance to her husband or to 
his lineal successors is not qualified by words of limitation indicating that the 
inheritance should be in the nature of a limited estate. The reason, however, 
why a limiting phrase which occurs is regard to the third category of pro- 
perty does not occur in regard to the first two categories is that prior to the 
Act of 1956, the interest of a Hindu widow in her husband’s property by 
way of maintenance and her interest in property to which she succeeded as a 
Hindu widow was always in the nature of a limited estate. The Hindu Wo- 
men’s Rights to Property Act, 1987 enlarged the interest of a Hindu widow 
in her husband’s property to some extent, but that enlargement was quanti- 
tative and not qualitative. Under sub-ss. (J) and (2) of s. 3 of that Act, she 
acquired an interest which she did not formerly possess but under sub-s. (3) 
she got it as ‘‘the limited interest known as a Hindu Woman’s estate’. When 
the Act of 1856 was passed, it was therefore unnecessary to qualify the second 
clause of s. 2, any more than its first clause, by words indicating expressly 
that the provision was intended to apply to such property only as was held 
by Hindu widows as a limited estate. Inheritance necessarily meant inheri- 
tance in the nature of a limited estate. 


In our opinion, therefore, every one of the three limbs of s. 2 of the Act 
of 1856 applies to limited estates only in the hands of Hindu widows. Section 
2 has no application to property held by a Hindu widow as a full or absolute 
owner. 


This question has come before the High Courts in many cases and the view 
taken therein is similar to the one which we have taken. In Bangaru keddi v. Man- 
gammal!, Rajamannar J. held that s. 2 of the Act of 1856 has no effect on 
property belonging to the Hindu widow absolutely on the date of her re- 
marriage. According to the learned Judge, the words ‘‘as if she had then 
died’’ supply the criterion for adjudicating on the rights and disabilities of 
the widow on her remarriage. 


“Al the results which would follow the remarriage are results which would ensue if she 
had died on the date ofthe re-marriage. In other words, if she had only a limited and life interest 
then that would cease; but if she had an absolute estate that would not cease.” 


A similar view was taken by Subba Rao J. (as he then was) in Lakshmi Ammal 
v. Thangavel Asari. The learned Judge held that a combined reading of 
ss. 2 and 5 of the Act of 1856 indicates that the forfeiture of property by 
a Hindu widow on re-marriage is confined to the category of cases specified in 
s. 2 and that the section applies to limited estates only. ‘‘The section will not 
apply to an absolute interest legally acquired by the widow.’’ This decision 
was affirmed by a Division Bench in a Letters Patent Appeal (Thangavel Asari 
v. Lakshmi Ammal). It was held that it is only when the widow is in enjoy- 
ment of rights and interests of a limited amplitude that s. 2 can apply and 
that ‘‘there is a clear indication in the provisions of the section that any 
property to which the widow may become entitled absolutely will not be for- 
feited on her remarriage.’’ 


1 [1947] A. I. R. Mad. 168, at p. 164. 8 [1957] A. I. R. Mad. 534 
2 Hosh 4A, 1. R Mad. 977. 


406 THE BOMBAY LAW: REPORTER. [VOL. LXXIII, 


The judgment in Ballabha Pam v. Jasodhara Pani* is even more directly 
in point. In that case, a Hindu widow obtained a decree for a declaration 
of her title and for possession of property belonging to her husband. She 
remarried after the preliminary decree was passed and when she filed an appli- 
cation for making that decree final, the judgment-debtors objected that she 
had forfeited her right to the property of her husband and therefore, she 
could not maintain the final decree proceedings. The learned Single Judge of 
the Orissa High Court rejected this contention on the ground that s. 2 of the 
Act of 1856 ‘‘has no application to the properties in which the widow has 
acquired an absolute interest on the date of her remarriage.’ 

On the first question, we are, therefore, of the view that s. 2 of the Act of 
1856 applies only to limited estates of Hindu widows and that it cannot operate 
on property of which they are full or absolute owners. 

In view of this conclusion, the second question does not really arise because 
that question assumes that there is an inconsistency between s. 2 of the Act of 
1856 and s. 14(/) of the Act of 1956 under which ‘‘ Any property possessed by 
a female Hindu, whether acquired before or after the commencement of this 
Act, shall be held by her as full owner thereof and not as a limited owner’’. 
There is therefore no scope for applying the provision contained in s. 4(J)(b) 
of the Act of 1956 which says that save as otherwise expressly provided in the 
Act, any law in force immediately before the commencement of the Act ‘‘shall 
cease to apply to Hindus in so far as it is inconsistent with any of the provi- 
sions contained in this Act’’.’ 

Mr. Oak, appearing for the respondent says that even if.s. 2 of the Act 
of 1856 were to operate on property held by a Hindu widow as a full owner, 
there. would be no inconsistency between it and s. 14(/) of the Act of 1956 
because even if the widow would forfeit her interest in that property on her 
re-marriage, she would still form a fresh stock of descent under s. 15(J) of 
the Act of 1956 and therefore, an essential attribute of her full ownership in 
her husband’s property shall have been preserved. Strictly, it is unnecessary 
to consider this argument because we have taken the view that s. 2 does not 
operate on property held by a Hindu widow as a full owner. But we would 
like to say that the argument is unsustainable. In the first place, s. 15(7) 
of the Act of 1956 would have no application because if on re-marriage the 
widow forfeited her interest in her husband’s property, that property would 
cease to be hers and the rules of devolution laid down in s. 15 could not be in- 
voked so as to treat heras a fresh stock of descent. Secondly, if s. 2 operated 
on full ownership also, the widow would forfeit her right to deal with property 
of which she is an absolute owner, which would mean destroying an important 
attribute of full ownership. Full ownership connotes a free right of disposal. 
Thereore, if s. 2 of the Act of 1856 were to be construed so as to govern pro- 
perty of which the Hindu widow is a full owner, there would be a fundamental 
inconsistency between it and 8. 14(/) of the Act of 1956. In that event, 
s. 4(1)(b) of the latter Act would have come into play. As observed by the 
Supreme Court in Punithavalli Ammal v. Ramalingam’ the rights conferred 
on a Hindu female under s. 14(/) of the Act of 1956 constitute a clear de- 
parture from the Hindu Law, texts or rules and that from a plain reading of 
that section it is clear that the estate taken by a Hindu female under it is 
an: absolute one and is not defeasible under any circumstances. ‘‘The ambit 
of that estate cannot be cut by any text, rule or interpretation of Hindu Law.” 

For these reasons, we. allow the appeal, set aside the decree passed by the 
learned Assistant Judge and restore that.of the trial Court. The plaintiff’s 
suit will stand dismissed but i in the circumstances, there will be no order as 
to costs. 


E allowed. 
4 [1065] Cut. 398. o 5 [1970] A. I. R. S. C. 1780. 
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Before Mr. Justice Palekar and Mr. Justice Kania. 
ANNASAHEB BHAUSAHEB PATIL 


v. 
QANGABAI ANNAGONDA PATIL.* 


Hindu Succession Act (XXX of 1956), Sec. 14—Widow under award decree allotted joint family 
property for life in licu of maintenance before coming into force cf Hindu Women's Rights to Pro- 
perty Act, 1937—Widaw in possession of this property on date of passing of Hindu Succession 
Act—Whether widow a full owner of property on such date—Applicability of 8. 14 (2)—Hindu 
Women’s Rights to Propery Act (XVIL of 1937). 

The widow of a coparcener who died before the coming into force of the Hindu Women’s 
Rights to Property Act, 1987, was put in possession of certain joint family property for her 
lifetime in lieu of maintenance under an award decree passed in 1908. Her right to alienate 
the property was confined to raising of a loan on the security of the property for the purpose 
of paying Government revenue. She was in possession of the property on the date of the 
commencement of the Hindu Succession Act, 1986. On the question whether she got full 
ownership of the property under s. 14 (1) of the latter Act :— 

Held, that on the date of the commencement of the Hindu Succession Act the widow was 
a limited owner within the contemplation of s. 14 (1) of the Act, and 

that, therefore, she was entitled to become the full owner of the property on that date. 

The provision in s. 14 (2) of the Hindu Succession Act, 1956, which comes by way of 
exception must be strictly construed and will have no application to cases except those 
where for the first time a new right to property is created, unrelated to the antecedent right 
or interest in the grantee either in respect of the actual property which is the subject matter 
ofthe grant or the family property the claim against which is crystallised in the allotted 
property. 

Yamunabai Gangadhar v. Parappa', Gadam v. Venkataraju*, Sumeshwar v. Swami Nath* 
and Sharbati Devi v. Hiralal‘, agreed with. 

Gurunadham v. Navaneethamma* and Narayan Patra v. Tara Patrant*, dissented from. 

Udhav Shankar v. Tarabai’, referred to. 


THe facts are stated in the judgment. 


Prakash Š. Shah, for the appellants. 
N. 8. Shrikthande, with L. G. Khare, for respondents Nos. 2 to 6. 
K. J. Abhyankar, for respondents Nos. 2 and 3. 


PALEKAR J. This is an appeal by the plaintiffs whose suit for possession 
has been dismissed by the learned Joint Civil Judge, Senior Division, Kolha- 
pur. The suit was for the recovery of possession of some agricultural lands 
and a house in village Shirati in Kolhapur district. The lands are about 35 
acres in extent and are assessed to land revenue of Rs. 211-5-9. 

The plaintiffs and defendant No. 1 are the daughters of one Appa alas 
Jangonda and their mother’s name was Hirabai. Appa was the only son of 
one Devgonda. Devgonda had a brother named Jingonda, who appears to have 
been deaf and dumb. Defendants Nos. 2 to 6 are the grandsons of this Jin- 
gonda, being the sons of Nemgonda alias Balgonda. 

Jingonda died sometime before Devgonda leaving behind him his son, Nem- 
gonda altas Balgonda. In about 1902 Devgonda and his son Appa went on a 
pilgrimage. When they were on the pilgrimage Devgonda died first in 1902 
and Appa soon thereafter. So, Devgonda’s branch in 1902 consisted of Appa’s 
widow Hirabai and her three daughters viz. the plaintiffs and defendant No. 1. 
It appears that the two brothers Devgonda and Jingonda were members of a 


* Decided, October 12-14, 1970. First Ap- 2 [1965] A. I. R. A. P. 66. 
pesl No. 895 of 1968, against the decision of 3 [1970] A. I. R. Pat. 848. 
D. D. Pol, Joint Civil Judge, Senior Divi- 4 1067 A. I. R. Punj. 114. 
gion at Kolhapur, in Original Special Suit 5 [1967] A. I. R. Mad. 429 
No. 64 of 1967. 6 970] A. I. R. Orissa 181. 

1 (1968) 70 Bom. L. R. 611. Y (1967) 69 Bom. L. R. 795. 
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Hindu joint family and it can, therefore, be said that after the death of Dev- 
gonda, Jingonda and Appa, the only male member of the joint family was 
Nemgonda alias Balgonda. All the properties of the family, many of which 
had been acquired by Devgonda, were in the possession of Devgonda’s branch, 
and, naturally, on the death of Devgonda and Appa in 1902, Hirabai came in- 
to possession of all the agricultural lands belonging to the family and also the 
houses. Disputes arose between Nemgonda and Hirabai and the same were 
referred to an Arbitrator, who gave his award on October 15, 1908. This 
award was filed in Court and a decree in terms of the award was passed on 
October 24, 1903. Broadly, the result of this decree was that, out of about 130 
acres of lands and six houses and house-sites, 65 acres of lands and one house were 
allotted to Hirabai. Out of the 65 acres, 30 acres were ear-marked for the provi- 
sion of maintenance and marriage of the three daughters and the rest of the pro- 
perty was ordered to be retained by Hirabai for life with certain restrictions. 
The thirty acres of lands given to the daughters were by way of absolute gift. 
But, so far as the lands allotted to Hirabai were concerned, they were to be 
in her possession only for her lifetime whereafter they were to revert to 
Nemgonda. 


Accordingly, the daughters obtained possession of their thirty acres and 
there is no dispute about them before us. The dispute is confined to the re- 
maining thirtyfive acres and the house. Hirabai was in possession of this pro- 
perty, which is the subject-matter of the suit, till her death on February 25, 
1967. At that time Nemgonda was dead and his sons, viz. defendants Nos. 2 
to 6, were in the village. They got their names entered in the revenue records 
in respect of this property and obtained possession of the same. 


The plaintiffs, who are two daughters out of the three daughters of Hirabai, 
filed this suit for possession of these properties claiming title to the same 
through Hirabai. They alleged that Hirabai, who was the limited owner of 
these properties under the award, had become the full owner of the same after 
the commencement of the Hindu Succession Act, 1956 and, therefore, the two 
plaintiffs and their sister, defendant No. 1, were entitled to succeed to the pro- 
perties of their mother after her death. They further alleged that the suit 
properties had been allotted to Hirabai by the award in lieu of maintenance. 


Defendants Nos. 2 to 6 contested the suit and the principal contention with 
which we are now concerned is, whether Hirabai got full ownership of these 
properties after the commencement of the Hindu Succession Act, 1956. It is 
not disputed that if Hirabai is held to have become the full owner of the pro- 
perties by reason of s. 14 of the Hindu Succession Act, 1956 (hereinafter re- 
ferred to as the Act), the plaintiffs and defendant No. 1 would be her heirs 
and, therefore, entitled to the possession of the said properties. On the other 
hand, if Hirabai had not become the full owner of the properties, her estate 
being limited to her lifetime, then under the terms of the award the suit pro- 
perties were liable to revert to Nemgonda and his branch in which case de- 
fendants Nos. 2 to 6 would be entitled to the suit properties. The learned 
Civil Judge held that by reason of the award-decree dated October 24, 1908, 
Hirabai was merely constituted a limited owner of the properties for her life- 
time within the contemplation of s. 14(2) of the Act and, therefore, neither 
the plaintiffs nor defendant No. 1 was entitled to those properties. It is on 
that ground that he dismissed the suit. 


The plaintiffs have, therefore, come in appeal and Mr. Shah, appearing on 
their behalf, submits that the learned Civil Judge erred in holding that the 
ease fell within s. 14(2) instead of s. 14(/) of the said Act. His contention is 
that by reason of the award-decree Hirabai was constituted a limited owner 
and as she was in possession of these properties at the commencement of the 
Act, she became the full owner thereof. Mr. Shah further contended that sub- 
s. (2) of s. 14 of the Act had no application to this case, because the award- 
decree did no more than define and recognise Hirabai’s right to the family 
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properties for her maintenance. According to Mr. Shah, the said sub-section 
comes into play only when a restricted estate has its origin, for the first time, 
in the grant, decree or award, and the grant, decree or award do not merely 
give expression to a pre-existing or antecedent right to or against the family 
properties. On the other hand, it is contended by Mr. Shrikhande, appearing 
on behalf of the contesting respondents, that the learned Judge was right in 
holding that the case fell within sub-s. (2) of s. 14 of the Act and not sub- 
s. (1) thereof. That is the only point at issue before us. 


Section 14 of the said Act is as follows: 


“(1) Any property possessed by a female Hindu, whether acquired before or after the com- 
mencement of this Act, shall be held by her as full owner thereof and not as a limited owner. 

Eaplanation.—In this sub-section, ‘property’ includes both movable and immovable pro- 
perty acquired by a female Hindu by inheritance or devise, or at a partition, or in lieu of main- 
tenance or arrears of maintenance, or by gift from any person, whether a relative or not, beforc, 
at or after her marriage, or by her own skill or exertion, or by purchase or by prescription, or in 
any other manner whatsoever, and also any such property held by her as stridhana immediately 
before the commencement of this Act. 

(2) Nothing contained in sub-section (7) shall apply to any property acquired by way of 
gift or under a will or any other instrument or undera decree or order ofa civil court or under 
an award where the terms of the gift, will or other instrument or the decree, order or award 
prescribe a restricted estate in such prope 


The object of this particular enactment is clear. The object is to assure equa- 
lity of rights to property to all Hindu males and females and to remove the 
artificial disparity in the capacity to hold property imposed by the Hindu law 
on the Hindu female. In circumstances where a Hindu male was entitled to 
obtain full ownership of the property, a Hindu female could not be condemned 
to hold property as only a limited owner because of the restrictions imposed 
on her by the Hindu law. On the other hand, where in circumstances it was 
lawful for a Hindu male to hold property as only a limited owner it was not 
the intention of the Legislature that a Hindu female should hold the property 
as a full owner. Sub-section (7) of s. 14 of the Act takes care of the former 
while sub-s. (2) takes care of the latter. 


For the purpose of sub-s. (J) we must be concerned with property which 
is in the possession of a Hindu female after the commencement of the Act of 
1956. That Act came into force on June 17, 1956. If such property was ac- 
quired by her, whether before or after the commencement of the said Act, it 
would be held by her as a full owner and not as a limited owner inspite of 
the restrictions placed by the Hindu law. Then there is an explanation of the 
word “‘property’’ referred to in sub-s. (J). By this explanation all kinds of 
properties are attempted to be included in sub-s. (/). Though the explana- 
tion purports to give an inclusive meaning of the word ‘‘property’’ it is real- 
ly an exhaustive explanation, because after enumerating the various kinds of 
properties acquired by a Hindu female, traditionally mentioned in all the text 
books on Hindu law, the explanation includes property acquired by a Hindu 
female ‘‘in any other manner whatsoever’’. To make the explanation all per- 
vasive it also includes property held by a Hindu female as stridhana, because 
although it is well-known that under the Hindu law stridhana property is the 
property of the female with absolute ownership therein, under certain schools 
of the Hindu law a few types of properties though regarded as stridhana are 
not disposable by the wife without the consent of her husband. The explana- 
tion, thus, brings under its purview all properties traditionally acquired by 
a Hindu female in which merely by reason of the incidents of the Hindu law 
she has limited ownership. In other words, sub-s. (Z) read with this explana- 
tion provides that any property, howsoever acquired and in possession of a 
Hindu female after the commencement of the Act shall be held by her as a 
full owner in all cases where she formerly held merely limited ownership. 
As a matter of fact, this sub-section proceeds on the basis that there are 
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several categories of properties of which a Hindu female, under the provisions 
of the Hindu law, is merely a limited owner. By this enactment her rights 
are enlarged and wherever under the Hindu law she would merely obtain limi- 
ted ownership, she would, after the commencement of the Act, obtain full 
` ownership. 

Sub-section (2) of s. 14 of the Act comes by way of exception as is clear 
from the words with which the sub-section itself commences. If sub-s. (1) 
had stood alone, a Hindu female would obtain full ownership in all properties 
however partial or limited mterest in them a grant may create in her favour. 
Tf, for example, by a will or a gift a life interest is created in her favour 
with the remainder vesting in another, sub-s. (J) would have the effect of 
making her the full owner thereof and destroy the remainder. This result, 
however, is not intended. In similar circumstances, a life interest created in 
a Hindu male would give him no more than a life interest and it would im. 
pair the principle of parity of rights: between the Hindu male and female, if 
a similarly worded grant gives a Hindu male a life interest but a Hindu 
female an absolute estate. To prevent this anomaly sub-s. (2) is enacted. It 
emphasizes that in all cases where a grant can lawfully create a limited estate 
in favour of a Hindu male grantee, it can equally do so in the case of a Hindu 
female grantee and the general rule of sub-s. (J) would have no application. 
Tt is in that sense that sub-s. (2) is read as an exception to sub-s. (Z). 

There is consensus of judicial opinion with regard to the ambit of sub- 
s. (2) of s. 14 of the Act. It covers only those cases of grants where the in- 
terest In the grantee is created by the grant itself or, in other words, where 
the gift, will, instrument, decree, order or award is the source or origin of 
the interest created in the grantee. Where, however, the instruments referred 
to above are not the source of interest created but are merely declaratory or 
definitive of the right to property antecedentally enjoyed by the Hindu 
female, sub-s. (2) has no application; and it matters not if in such instru- 
ments it is specifically provided in express terms that the Hindu female had a 
limited estate or that she shall not alienate the property or that the property 
would revert on her death to the next reversioner. Such terms are merely the 
reiteration of the incidents of the Hindu law applicable to the limited estate. 
(See P. Pattabiraman v. Partjatham Ammal! and the cases referred to in paras. 
2 and 3 of that Judgment). 

It, therefore, follows that in cases arising out of the Hindu Women’s Rights 
to Property Act, 1987, which on the death of a coparcener gave a Hindu widow 
a share in the coparcenary property, the Hindu woman’s limited estate would 
be enlarged into full ownership inspite of any subsequent instrument, award 
or decree declaring or redefining her rights as a limited estate. (See Raghu- 
nath Sahu v. Bhimsen Naik? Sasadhar Chandra v. Tara Sundari; Sampath- 
kumari v. Lakshmi Ammal* and Lochhia v. Ram Shankar.) 

In cases where a coparcener died before the Hindu Women’s Rights to Pro- 
perty Act, 1987 came into force, the widow did not have normally a share in 
the joint family property but only a right to be maintained out of the joint 
family property. In numerous instances this right was assured to her by 
allotting property to her for life whether under an instrument, award or 
decree or even by an oral arrangement. The difficult question which arises in 
such a case is whether the widow in possession of such properties on the date 
of the commencement of the Act of 1956 gets full ownership to these proper- 
ties under sub-s. (7). There is divergence of judicial opinion on this question 
between the various High Courts, some holding that she does and others hold- 
ing that she does not. And that is the precise question which arises in the 
present case. Those cases which hold that the Hindu female gets full owner- 
ship proceed on the footing that a right to be maintained from the family 

1 [1970] A. I. R. Mad. 257. 4 [1968] A. I. R. Mad. 80. 


2 Tea A. I. R. Orissa 59. 5 [1986] A. I, R. Pat. 191. 
3 [1962] A. I. R. Cal. 488. 
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property is a right crystallised, declared and recognised in the instrument, 
award or decree, having been in existence antecedent to those documents, and 
hence not covered by sub-s. (2) of s. 14 of the Act. (See Yamunabai Ganga- 
dhar v. Parappa,® Gadam v. Venkataraju,’ Sumeshwar v. Swami Nath® and 
Sharbati Devi v. Hiralal?) 

Other cases hold that her right to be maintained out of the family property 
was not ‘‘a right to property’ which, according to them, she gets for the first 
time under the instrument, decree or award and hence she falls under sub- 
s. (2) of s. 14 of the Act. (See Gurunadham v. Nevaneethamma™ and Nara- 
yan Patra v. Tara Patrant''), 

The first question for decision is whether Hirabai was a limited owner of 
the suit properties on the date of the commencement of the Act of 1956. For 
the present it may be conceded that she had no title to these properties before 
the date of the award except to the extent of a possessory lien for her main- 
tenance which is recognised in this State for more than a hundred years. (See 
Yellawa v. Bhimangavda'*). It has been held in that case that the Court will 
not allow the heir to recover family property from a widow entitled to be 
maintained out of it without first securing a proper maintenance for her. This 
position in law has been recently recognised by the Supreme Court in Rani 
Bat v. Yadunandan® where it is pointed out that the widow was entitled to 
remain in possession if she could establish that she had entered into possession 
by virtue of her claim or right to maintenance until the person laying the 
claim to the estate made proper arrangement for payment of maintenance to 
her. But, after the date of the award, Hirabai was undoubtedly constituted a 
limited owner with some restricted powers to alienate the properties. It would 
appear from the award that she was entitled to remain in possession for her 
lifetime, the right to alienate being confined to raising of a loan on the secu- 
rity of the properties for the purpose of paying Government revenue. 

It is true that the award (exh. 67) dated October 15, 1903 does not in so 
many words say that the suit properties were given to Hirabai in lieu of 
maintenance. But, we have no doubt that this was the case. Nemgonda, who 
was the other party to the dispute, had specifically asked in the plaint which 
he filed before the arbitrator that maintenance should be provided for Hirabai 
and all the properties which were in Hirabai’s possession should be handed 
over to him. The arbitrator, while dealing with this aspect of the case, ob- 
served as follows: 


‘| ..Devgonda was the Karta and an honoured gentleman. It would appear that since 
Jingonda was dumb he was not useful to conduct the day-to-day affairs. Since Devgonda was 
the Karta, both the parties agreed that it was Devgonda himself who developed the income of 
the properties. The plaintiff (Nemgonda) fully admits that it was Devgonda who retained the 
Patilki Watan in the family after putting forth great efforts in the dispute that had arisen. On 
the whole, there is no dispute before me that Devgonda was the Karta. The defendant (Hirabai) 
is the daughter-in-law of such a Karta member and to pass an order merely to give her main- 
tenance as requested by the plaintiff (Nemgonda) would amount to ignoring the real position 
of those nearest to the man who had after great endeavours developed the properties. There- 
fore, having regard to the status of Devgonda and the relationship between Devgonda and 
the defendant (Hirabai) I do not desire to give to the defendant (Hirabai) bare maintenance as 
if she is an unsheltered woman”. 

Reliance was placed upon these observations made by the arbitrator in the 
award to contend that the award does not really give these properties to Hira- 
bai in lieu of maintenance but that the award is an anomalous instrument 
wherein the rights of the parties were for the first time decided. We are un- 
able to accept this submission. So far as could be gathered from the award 
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it would appear that while Hirabai was saying that she should get all the pro- 
perties and maintenance should be given to the other side, Nemgonda was con- 
tending that he should get all the properties from Hirabai and Hirabai should 
be merely paid some maintenance. That was the issue which was before the 
arbitrator. He found that they were all members of a joint family and 
against that background he had to pass the award. Nemgonda being the only 
surviving male coparcener could not be side-tracked by merely providing him 
with maintenance. On the other hand, having regard to the fact that Hira- 
bai nnder the Hindu law would be only entitled to maintenance, the arbitrator 
thought that it would be unfair to give her merely a pittance for her mainten- 
ance as a widow in the joint family and, therefore, he decided to make a 
liberal provision for her in lieu of her maintenance. Having regard to the 
manner in which the family properties had been increased and developed by 
the personal efforts of Devgonda, the arbitrator thought that Hirabai deserved 
to be provided on a liberal scale. As a matter of fact, a specific allegation 
was made in the plaint in the present suit that the suit properties were given 
to Hirabai under the award in lieu of maintenance, and we do not find any 
specific denial of the same in the written statement. We, therefore, hold that 
the suit properties had been allotted to Hirabai in licu of her maintenance 
which is also the finding of the learned trial Judge. 


Thus we find that the suit properties were allotted to Hirabai under the 
award in lieu of maintenance for life with a very restricted power of aliena- 
tion only in cases where the land revenue fell in arrears. The Explanation 
appended to sub-s. (Z) of s. 14 of the Act assumes that property acquired by 
a Hindu famale in lieu of maintenance is property of limited ownership, a 
concept not inconsistent with the Hindu law. Gupte in his book on the Hindu 
law, 2nd ed., at p. 565 in para. 44 has stated as follows: 


‘‘Although the division of property into stridhana and non-stridhana is based upon certain 
conceptions peculiar to Hindu law it corresponds to the division of property into absolute and 
limited. Absolute ownership means and connotes that (1) the owner has certain unqualified 
rights over the property such as (A) the exclusive right to its possession, (B) the right to its ma- 
nagement, (C) the right to its exclusive enjoyment, and (D) the right of disposition by an act 
inter vivos or will, and (2) on the death of the owner the property devolves by succession on his 
heirs. Where any of these essentials (of the content) of absolute ownership is Jacking, the pro- 
perty is not regarded as absolute but limited. Limited property would therefore be property 
the ownership of which is limited in some way or other irrrespective of the manner in which it 
may be limited in any particular case”. 


We have no difficulty, therefore, in holding that on the date of commence- 
ment of the Act of 1956 Hirabai was a limited owner within the contemplation 
of sub-s. (Z) of s. 14 of the Act. It would then follow that Hirabai was en- 
titled to become the full owner of the suit properties on that date in which 
case on her death after that date, her daughters would be entitled to inherit 
the suit properties. 

It is, however, contended by Mr. Shrikhande that the case falls within the 
exception embodied in sub-s. (2) of s. 14 of the Act. Tis contention is that 
the award in this case creates a restrictive estate within the meaning of sub- 
s. (2) and not a limited estate or limited ownership an expression which is to 
be found in sub-s. (J). He contends that this is a restrictive estate because 
Hirabai was less than a limited owner and for this he refers to the restrictive 
terms of the award which lay down that Hirabai’s right to alienate was strict- 
ly restricted to the purpose of raising a loan to pay the land revenue. The 
argument assumes that a restricted estate is different in quality from limited 
ownership. That is not so. ‘‘Restricted estate’’ is a generic term by which 
all kinds of limited ownerships are covered. The expression ‘‘limited owner- 
ship” has been used in sub-s. (Z) of s. 14 of the Act, because that is an ex- 
pression generally found in the text books on Hindu law and has almost ac- 
quired a technical connotation in connection with the estate of a Hindu female. 
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Sub-section (2), on the other hand, does not want to move within the technical 
concept of ‘‘limited ownership”. Therefore, sub-s. (2) has used a more ge- 
nerie term ‘‘restricted estates’, which in its wide ambit can take into account 
all limited ownerships within sub-s. (Z). Indeed, the expression ‘‘limited 
ownership’’ within the Explanation appended to sub-s. (Z) accounts for a wide 
variety.:of cases as shown by Gupte in the passage already referred to. They 
range from Stridhana on the one hand, to acquisition in lieu of maintenance, 
on the other. - An absolute estate may be restricted or limited in a variety of 
ways in point of duration, enjoyment, disposal or the like, and all such cases 
are covered by the Explanation without differentiating between the several 
kinds of restrictions. In our opinion, limited ownership is also restricted 
ownership and every case of limited ownership will fall within the meaning of 
‘‘restricted estate’? in sub-s. (2). 

Mr. Shrikhande next contended that the words ‘‘award or decree or order 
of a Court” are not specifically mentioned in sub-s. (J) and, therefore, where 
a limited ownership or restricted estate is created by an award or decree, the 
ease entirely falls within sub-s. (2) and not sub-s. (7) of s. 14 of the Act. We 
are unable to accept this submission. It is true that sub-s. (J) does not in 
terms refer to an award or a decree of a civil Court. But the Explanation to 
sub-s.. (J) is wide enough to include property acquired under an award or a 
decree. The property as explained therein, not only includes the several kinds 
of acquisition by a Hindu female under the Hindu law but the Explanation 
winds up by providing that property acquired ‘‘in any other manner whatso- 
ever” by the Hindu female would be property referred to in sub-s. (J). The 
expression ‘‘in any other manner whatsoever’’ is wide enough to inelude pro- 
perty acquired under an award or a decree. Nor is there any substance in the 
further contention of Mr. Sbrikhande that the words ‘‘the decree or award” 
are not mentioned in sub-s. (J) but mentioned in subs. (2) because of the 
higher respectability which is attached to a decree or award. They are adjudi- 
cations by either a domestic Court or by a civil Court and, therefore, they 
stand on a higher footing. That is the reason why Mr. Shrikhande gays that 
property acquired under a decree or award was intended to be excluded from the 
operation of sub-s. (Z). We do not really see why a decree or award passed on an 
agreement between the parties or on the basis of a settlement between them 
should have greater value than a private arrangement amicably arrived at. 
Moreover, sub-s. (2) does not provide for acquisitions made only under an 
award or a decree but it also makes provision for the property acquired under 
a gift or will or any other instrument. They are all of the same quality and 
the only purpose for which sub-s. (2) was enacted was to make it clear that 
where under these several documents a new restricted right to property is creat- 
ed for the first time, sub-s. (7) will have no application to such a ease. 

That brings us to the really vexed question in the present case. Mr. Shri- 
khande does not dispute that when a hmited or restricted estate apparently 
created by the means referred to in sub-s. (2) is only a redefinition or recogni- 
tion of an antecedent right to property, sub-s. (J) will not cease to have effect. 
In such a case, he concedes that it will not be possible to argue that the limited 
interest created in favour of the grantee has its foundation or origin in the 
grant itself. The grant, instrument or decree will have only to be regarded 
as working out the Hindu female’s antecedent right to property which is 
thereby recognised. He, however, contends that where a Hindu female has 
no right or interest directly to any property antecedent to the documents re- 
ferred to in sub-s. (2), there is no question of that right being recognised in 
the documents and, therefore, if a restricted estate is given by these documents 
they alone should be regarded as the foundation or source of the grant and 
such a grant would fall under sub-s. (2). According to Mr. Shrikhande, Hira- 
bai being a widow in the joint family had no direct interest in or right to the 
family properties prior to the award. Her right was confined to a mere claim 
for maintenance out of the joint family properties. Hence though her right 
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of maintenance was antecedent to the award it was not a right to any property, 
that is to say, she had no. proprietary right. to any property, and hence the 
right to the limited estate created by the award has its origin in the award 
itself. ' Therefore Mr. Shrikhande contends, Hirabai’s case falls under: sub- 
s. (2) of s. 14 ofthe Act. In other words, the emphasis, according to Mr. 
Shrikhande, is on the question whether the antecedent right of the Hindu female 
is a proprietary right or not. If it is nota proprietary right, the right which 
is given under the grant in sub-s. (2) would be a i restricted ment having its 
origin in the grant itself. 


The right of a Hindu Widow to be maintained out of jomt family properties 
has, amongst others, the following characteristics : 


‘1. Under Hindu lew, where a person has succeeded by survivorship to. the 
share of the deceased coparcener, he takes it subject to the,burden of main- 
taining the widow and unmarried daughters, of the deceased coparcener. The 
burden attaches to the property. The holder of such interest for maintenance 
amounting as it does to a burden on the property is entitled as a matter of right 
to ask the Court to create a formal charge on such property. (See Secretary 
of State v. Ahalyabais'4). 


2. A widow is entitled not only to claim maintenance out of the joint family 
property in possession of a coparcener but also from the property of the joint 
family which has been purchased by a stranger with notice of the existence 
of the widow. (See Dattatraya Putto v. Tulsabai. Chidambar’). 


3. If a widow entitled to maintenance is in possession of the joint family 
property, she is, as already pointed out, not to be ousted from the ‘joint family 
property even by an heir unless arrangement is made for providing her with 
maintenance. 

4. The liability to maintain a widow. is attached to the joint family ‘pro- 

perty. 
It is true that all these characteristics mentioned above do not amount to 
any proprietary right to any portion of the joint family' property. Neverthe- 
less, a right to maintenance is a right attached to the family property. The 
question is whether this distinction determines the application of sub-s. (Z) 
or sub-s. (2) of s. 14 of the Act, as the case, may be. In our opinion, this 
emphasis, on the nature of the antecedent right is not as important as the 
question whether the instrument, decree,or award in sub-s. (2) is the real 
source or originator of the restricted estate granted thereunder. It is conceded 
that a widow having a share in..the coparcenary property under the Hindu 
Women’s Rights to Property Act, 1937, cannot be prevented from claiming 
absolute estate under sub-s. (J) by the mere fact that an. instrument, decree 
or award which came into existence after 1987 allotted her some. joint family 
property specifically declaring that she will have only a, life estate. The rea- 
son is that the instrument, decree or award is not the source or foundation of 
the limited grant. Such a widow is entitled to say: 

“The property which I have now in my possession is in lieu of my share in the Joint family 
property. I was given nothing under the instrument or the decree. My antecedent right to a 
share in the property is merely translated into another form through the medium of the instrument, 
decree or award and hence sub-s. (2) does not apply to me”. 


It appears to us that a similar contention can be made by a widow when some 
joint family property is allotted to her in lieu of maintenance. She can say: 

“I have an antecedent right attached to the family property for my maintenance. What 
is given to me through the medium of the instrumnent, decree or award is in lieu of my right 
to maintenance. My former right is merely translated into another form through the medium 
of the instrument, deeree or award. Therefore, it is not the, source or foundation of the right to 
property I have now in possession. Therefore, sub-s. (2) does not apply”. 


14 - (1037) 40 Bom. L. R. 422. ` 15 (1948) 45 Bom. L. R. 802. 
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On principle we see no difference between the two cases. The emphasis is not 
on the nature of the antecedent right claimed against the joint family pro- 
perty but on the question whether the instrument, decree or award was the 
originator of the right conferred under it. Since in both types of cases the 
instrument, decree or award serves merely as a medium which translates one 
form of right into another it cannot be regarded as the originator of the right 
conferred under it. 


It may be interesting to observe that under the Hindu law the right to a 
share in coparcenary property given to some widows was held equivalent to 
the right to maintenance out of the family property. After the Hindu Women’s 
Rights to Property Act, 1937, came into force, the situation is explained by 
Mulla in his book on Hindu Law, 13th Ed., at p. 98, as follows: 

‘*,..Vhe share she gets on partition, it has been held, is in lieu of maintenance and if she 
can get a share in all the coparcenary property including agricultural lands, her right to main- 
tenance would cease. The right of claiming partition conferred upon a widow under the Act 
is personal to her. The right being personal would come to an end on her death if no partition 
had taken place. It has been held in a number of cages that, if she died pending a suit for par- 
tition, her undivided interest would devolve by survivorship and would not go to her husband’s 

‘heirs as reversioners. The reason generally adopted is that she got herinterest in lieu of main- 
tenance and the right conferred upon her being personal would not be crystallised until actual 
partition by metes and bounds.” 


The passage cited above seems to suggest that a widow gets a share after 1937 
in lieu of her maintenance. We have gone through the cases noted in the 
foot-note on that page but, we have not been able to find therein any direct 
decision that a share has been granted to her under the Act in leu of maintenance. 
That seems to be the learned author’s inference from the fact that the share 
enures only for the lifetime of the widow, that the right given to her to share 
in the property is only personal to her and that if she gets such a share she is 
no longer entitled to get maintenance. The conclusion from these facts may 
well lead to the inference that the share which was for the first time granted 
to a widow in 1937 was in lieu of maintenance. Moreover, even before the 
Hindu Women’s Rights to Property Act 1937, when some schools of Hindu 
Law permitted the wife, mother and grandmother to share in the coparcenary 
property on actual partition, the share which was given to them was not be- 
cause they had any direct or proprietary interest in the coparcenary property 
but in lieu of maintenance. Some of the favoured widows under the Hindu 
law obtained a share in the property in lieu of maintenance, while others did 
not obtain any share but only got maintenance. It appears to us that in the 
context of the Hindu widows the right to maintenance conferred under the 
Mindu Law is indistinguishable in quality from her right to a share in the 
family property. That may well be the reason why the explanation to sub- 
s. (I) of s. 14 of the Act makes the female allottee of property ‘‘in lieu of 
maintenance’’ as much a limited owner as when the widow acquires on ‘‘in- 
heritance” or ‘‘at a partition”. And if in the latter two cases it is conceded 
that sub-s. (2) does not apply on the ground of antecedent right to the family 
properties, we do not see any rational justification to exclude a widow who 
‘has an equally sufficient claim over the family properties for her maintenance. 


One has to see the anomalous results which follow on a narrow construction 
of s. 14 of the Act.. Before and after 19387 there were widows in the joint 
family who did not get a share in the family properties but were only entitled 
to maintenance e.g. the widow of a pre-deceased son prior to 1937 would be 
entitled to maintenance and not to a share. If such a widow is allotted under 
‘an oral arrangement family properties of which she remains in possession 
till 1356, she would directly come under sub-s. (Z) of s. 14 of the Act and there 
is no question of the application of sub-s. (2) since there is no instrument 
whatsoever under which she claims. Then again, if after she is allotted family 
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properties orally, her rights to the same are confirmed in a document some 
years later but before 1956, she would still become the full owner of these 
properties after 1956. (See Sharbati Devi v. Hiralal). But, if the same 
widow lives amicably in the family and in order. to prevent future trouble 
some family properties are allotted to her for maintenance sometime before 
1956, the Madras case (Gurunadham v. Navaneethamma) and the Orissa case 
(Narayan Patra v. Tara Patrant) referred to above would have it that her 
case should fall under sub-s. (2) and not under sub-s. (7) of s. 14 of the Act. 
‘We do not see any justification for coming to such an unjust result which could 
not have been within the contemplation. of the Legislature when’ it enacted 
sub-s. (2). The provision therein which comes by way of exception must be 
strictly construed and would have no application to cases except those where 
for the first time a new right to property is created, unrelated to the antece- 
dent right ov interest in the grantee either in respect of the actual property 
which is the subject-matter of the grant or. the family property: the claim 
against which is crystallised in the allotted property. With respect, there- 
fore, it is not possible to agree with the view taken by the Madras High Court 
in Gurunadham’s case or by the Orissa High Court in Narayan Patra’s case. 
We respectfully agree with the view taken by Mr. Justice Deshpande in’ Yamu- 
nabar Gangadhar’s case and also the view taken in Gadam’ s case, Sharbati 
Devi’s case and Sumeshwar’s case. 


We must, however, draw attention to another er this Court in 
Udhay Shankar v. Taraba’®. It is.a decision of Mr. Justice Patel sitting 
singly and we are in respectful agreement with him on the point which was 
necessary to be deeided on the facts of that case. The learned Judge held that 
in s. 14(2) of the Act of 1956 the word ‘‘acquired’’ means acquired for the 
first time under any of the instruments there mentioned or under a deeree. 
When the Hindu female has already by reason of law or otherwise an interest 
in the property, then she does not ‘‘acquire’’ any interest in it by reason of 
the instrument or the decree, and in that case the restriction imposed cannot be 
effective. However, in the last paragraph of his judgment the learned Judge 
has kasha as follows (p. 796) : 


.. In both these cases the husbands of the widows had died prior to the coming into 
force of the Hindu Women’s Right to Property Act, 1987, and on their husbands’ death they had 
only a right of maintenance. In lieu of maintenance they were given a share in the properties 
with the restriction of their interest to their life time. Evidently, the interest was ‘acquired’ 
under the decrees of the Court.” n 


These observations were made by the learned Judge with a view to distin- 
guish the two cases which had been cited before him. The question with re- 
gard to property acquired in lieu of maintenance—Whether it fall under sub- 
s. (J) or sub-s. (2) of s. 14 of the Act—was not directly before the learned 
Judge in that case. The observations are, therefore, merely obtter. There is 
no full discussion also of the basis on which the learned Judge made those 
observations. 


In the present case, there is a further reason to hold that Hirabai had not 
only a right to enforce her claim for maintenance against the family properties 
which was antecedent to the award, but she had also a sufficient possessory 
title to the lands. She was in possession of the lands after the death of her 
father-in-law and her husband. That gave her a possessory title which could 
not have been displaced by the coparcener without making proper arrange- 
ment for her maintenance. We have already referred in this connection to 
the decision in Rans Bai’s case. Therefore, even if the narrow view of the 
Madras case in Gurunadham v. Navaneethamma referred to above was the cor- 
rect view, Hirabai would have a possessory lien sufficient to create an interest 
in the suit properties and she would, therefore, fall within sub-s. (7) and not 
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sub-s. (2) of s. 14 of the Act. Mr. Shrikhande referred to the decision in 
Eramma v. Veerupana™ and contended that a widow in the joint family who 
had no proprietary interest in the joint family properties would be deemed to 
be a trespasser if not in possession with the consent of the coparceners. That 
case was not similar to the case of a widow who was in possession of the pro- 
perty in lieu of her maintenance. The widow therein claimed to be an heir by. 
inheritance under ss. 6 and 8 of the Act although the provisions thereof did 
not apply to her. She maintained that she was the heir of the deceased and 
it was in that capacity that she claimed title. She also claimed that as she 
was in possession of the property at the time when the Act of 1956 came into 
force, she should be regarded as having enlarged her limited ownership into 
full ownership. Their Lordships in the first instance pointed out that she had 
no title by inheritance. On the other question, they held that in order that 
the widow may claim full title under sub-s. (/) of s. 14 she must have some 
proprietary interest in the property however small it may be. They pointed 
out that the appellant before them did not show that in fact she possessed 
some vestige of title, her mere possession not being sufficient and that posses- 
sion was held to be the possession of a trespasser. We do not think that that 
ease has any application to the facts of the present case. There is nothing 
in the award before us to show that Hirabai was regarded as a trespasser when 
the award was made. Mere allegations and counter-allegations made in the 
pleadings before the arbitrator cannot be taken into account for the purpose of 
deciding now whether she was really a trespasser. Nemgonda in his plaint 
claimed the whole of the property as the last surviving coparcener and re- 
quested the arbitrator only to pay maintenance to Hirabai. This was coun- 
tered by Hirabai by saying that she alone was entitled to the whole of the 
property and Nemgonda should be granted maintenance. The fact that both 
of them were saying that the other should get maintenance would go to show 
that the status of the joint family was not denied and the property also was 
claimed as joint family property. In a case like this, the position would be 
that Hirabai was in possession in exercise of her possessory lien over the pro- 
perty as no provision had been made for her maintenance. In that view also 
sub-s. (2) of s. 14 of the Act will have no application to this case. 


In the result, therefore, we hold that Hirabai who was in possession of the 
suit properties till the commencement of the Act, obtained full ownership over 
them thereafter, and, therefore after her death in 1967 her daughters viz. 
the two plantiffs and defendant No. 1, would be the owners of the said pro- 
perties. Since defendants Nos. 2 to 6 are in possession of the properties after 
Hirabai’s death, the plaintiffs and defendant No. 1 would be entitled to recover 
possession of the same from them. 

The appeal, therefore, succeeds, the order passed by the learned Civil Judge, 
Senior Division, Kolhapur, is set aside and a decree is passed in favour of 
the plaintiffs and defendant No. 1 for possession of the suit properties from 
defendants Nos. 2 to 6. Inquiry to be made under O.XX, r. 12(1)(c), Civil 
Procedure Code, for mesne profits from the date of the suit. The plaintiffs 
shall get their costs in both the Courts from defendants Nos, 2 to 6. 

Appeal allowed. 
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Before Mr. Justice Deshpande. 
CAITAN D’SOUZA v. MISS JERBAI S. C. DINSHAW.* 


Bombay Rents, Hotel and Lodging House Rates Control Act (Bom. LVII of 1947), Sec. 13—Whether 
words “has been convicted” also refer to “any person residing with the tenant’’—Mere proof of 
conviction of offence alleged whether will satisfy requirements of cl. (0) of 8. 13 (1)—-Whether 

- offence casually and incidentally committed without more covered by 8.13 (1) (9. 

The words “has been convicted” in the second clause of s. 18 (7) (¢) ofthe Bombay Rents, 
Hotel and Lodging House Rates Control Act, 1947, has not only reference to the word 
“the tenant” but also to “ or any person residing with the tenant,” 

Sub-clause (c) of s. 18 (1) of the Bombay Rents, Hotel and Lodging House Rates Control 
Act, 1947, covers cases where a tenant or any person residing with him is convicted of an 
offence committed on the premises with deliberate and conscious use of the premises pursu- 
ant to some illegal and immoral purpose or where the tenant has allowed somebody con- 
sciously to commit such an offence pursuant to some such illegal or immoral purpose. The 
user of the premises for illegal or immoral purposes not being necessarily the ingredient of 
any such offence, circumstances to that effect must be proved in addition to the facts 

`- constituting the offence. Mere proof of conviction of an offence alleged to have been com- 
mitted on the premises will not satisfy the requirements of this clause. The facts constitu- 
ting the offence and the conviction must be proved independently and it must be further 
shown that the user of the premises for the said offence was & deliberate act in pursuance of 
some illegal or immoral purpose. 

Offences casually and incidentally committed on the premises without there being any 
intention of user pursuant to some illegal or immoral purposes: are not intended to be 
covered by cl. (c) of s. 18 (1) of the Act. Distinction between a, casual act and a solitary 
act must be borne in mind. 

i _ Jayantilal Motilal v. Dayaram}, distinguished. 
S. Schneiders & Sons, Ld. v. Abrahams," referred to. 

“Clause (c) cannot have been intended to be a moral code for the conduct of the tenants 
for ensuring compliance by them of all the existing laws independently of his obligation as 
such tenant. Any infraction on the premises, therefore, cannot be intended to have been 
covered by the provisions of clause (c), unless such infraction directly or indirectly affects 
the landlords or affects the premises or affects the ad joining or neighbouring occupiers.” 


“Tam facts are stated in the judgment. 


D. Y. Lovekar for R. M. Tipms, for the petitioner. 
'- M. N. Kama, for respondents Nos. 1 to 3. 
U. R. Lalit, for respondent No. 2. 


DESHPANDE J. This petition under art. 227 of the Constitution arises out 
of the Rent Act (Bombay Act No. LVII of 1947) proceedings instituted by the 
Jandlord-respondents Nos. 1 to 3 against the original petitioner-tenant, since de- 
ceased. Possession of the premises from the tenant was sought to be obtained 
on the ground that the tenant’s wife was convicted for using the premises for 
immoral and illegal purposes as contemplated in s. 18(1)(c) of the Rent Act. 
This suit was decreed by the trial Judge on February 4, 1966 in RAE Suit 
No. 4770 of 1962 and the appeal by the tenant was dismiased by the Appellate 
Bench of the Court of Small Causes at Bombay on June 27, 1966. 

It appears that the tenant has been oceupying the premises in dispute for 
about 35 years before the institution of the proceedings, The tenant’s wife 
was admittedly convicted for offence under s. 66(/)(b) of the Bombay Prohi- 
bition Act on July 19, 1962. Details of the cireumstances under which she 
was tried and convicted are not directly proved, as the plaintiff remained 
content with examining one bill collector as his witness and the defendant 
led his own evidence saying that he did not know anything about the criminal 
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case, though admitted that his wife was convicted. However, the judgment 
passed by the Presidency Magistrate, 14th Court, Bombay (exh. ‘A’) has 
gone on record without objection, though this judgment could not have been 
strictly admissible in evidence for proving the facts constituting the offence, 
as held in Anil Behari v. Lalita Bala Dassi, particularly when the tenant was 
not even party to the case. It appears from the judgment that the premises 
were raided by the police on July 22, 1961. Four persons in addition to the 
wife of the tenant were found inside the room at the time of the search. In 
fhe kitchen under the table one pint bottle bearing the label of Black and 
White Whisky, containing .09 litres of illicit liquor was found. Near the 
‘mori’ was found an aluminium pot containing 1.52 litres of lukewarm water 
smelling of alcohol. One red coloured hot-water bag smelling of alcohol and a 
glass smelling of alcohol from the said premises were also seized. It is on 
these facts that five accused were tried for an offence under s. 66(1)(b) read 
with s. 81 of the Bombay Prohibition Act. The contents of the vessel were 
not sent for Chemical Analysis. However, another bottle containing .09 litre 
of illicit liquor was sent to the Chemical Analyser and was found to contain 
ethyl alcohol. The learned Magistrate acquitted other four accused but con- 
victed the wife of the tenant only for an offence under s. 66(/)(b) for posses- 
sion of .09 litres of illicit liquor and sentenced her to one day’s simple impri- 
sonment and to pay a fine of Rs. 250. The trial Court relied on Jayantilal 
Motilal v. Dayaram? and on the strength of this judgment in Criminal case 
alone held that these facts attracted the provisions of s. 18(/)(c) of the Rent 
Act and the tenant was liable to be evicted. The same finding has been con- 
firmed by the Appellate Bench. 

Mr. Lovekar, the learned advocate appearing for the petitioner-tenant, con- 
tends that conviction of the wife for offence under s. 66(1)(b) cannot render 
the tenant liable to eviction and s. 13(/) (c) cannot be said to have been intended 
to hold the tenant vicariously liable for the act of his wife or any person residing 
with him, Answer to this argument must naturally depend upon the true 
construction of the section. Clause (c) can be divided into three sub-clauses. 
So divided, cl. (c) of s. 13(/) reads as follows: 


“18. (1) Notwithstanding anything contained in this Act... a landlord shall be entitled 
to recover possession of any premises if the Court is satisfied — 

(a) ... 

b) ane 

(c) ... (i) that the tenant or any person residing with the tenant has been guilty of 
conduct which is a nuisance or annoyance to the adjoining or neighbouring occupiers, or 

(ii) (that the tenant or any person residing with the tenant) has been convicted of using 
the premises or allowing the premises to be used for immoral or illegal purposes; or 

(iii) that the tenant has in respect of the premises been convicted of an offence of contra- 
vention of any provisions of clause (a) of sub-section (1) of section 894 or of section 394-A 
of the Bombay Municipal Corporation Act.” 


This contention of Mr. Lovekar cannot be accepted unless the words ‘‘has 
been convicted’? are held to control only the words ‘‘the tenant’? and 
not the words ‘‘or any other person residing with the tenant’’ in the opening 
of the first sub-clause. Mr. Lalit, the learned advocate appearing for the res- 
pondents, seems to me to be right when he contends that such reading militates 
against the plain dictates of grammer. Even the setting and context of this 
sub-clause does not admit of such construction. This apart, when the conduct 
of any person residing with the tenant amounting to nuisance and annoyance 
also renders the tenant hable to eviction, there is no reason why similar acts 
on the part of such person residing with the tenant resulting in his conviction 
as envisaged in the second sub-clause could not have been intended to furnish 
4 cause of action for eviction against the said tenant. This entire ch (c) 
deals with the objectionable user of the leased premises involving some sort of 
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nuisance or annoyance or discomfort to neighbours. This object aimed at is 
likely to be frustrated, if the tenant is not held liable, not only for his own 
acts, but also vicariously liable for the acts of those who reside with him. 
It is true that in the third clause, no reference is made to the act of “‘any 
person residing with the tenant”. But then, this clause was introduced 
in this section long after the main statute was enacted in 1947 by Maharashtra 
Amendment Act No. 38 of 1962. This apart, ss. 394(a)(#) and 394A also 
contemplate of vicarious liability of the occupant for suffering or allowing any 
body to commit like offences on the premises, though its extent and measure 
is slightly different. Considered as a whole, it shall have to be held that the 
words ‘‘has been convicted’’ in second clause has not only reference to the 
word ‘‘the tenant’’ but also to ‘‘or any person residing with the tenant’’. 
This interpretation will be in accordance with the plain wording of the clause 
as also with the governing legislative intent. The first submission of Mr. Love- 
kar, therefore, fails. 


Mr. Lovekar then contends that mere proof of commission of some offence 
on the premises in the absence of proof of something more cannot amount to 
‘‘nsing the premises or allowing the premises to be used for immoral or il- 
legal purposes’’. It is true that both the Courts below have merely relied on 
conviction and have not further considered how tenant’s wife, i.e. the person 
residing with the tenant, can be said to have used the premises for immoral 
or illegal purposes, merely by possession of .09 litres of illicit liquor. Mr. 
Lovekar contends, firstly, that there is no evidence that it was so possessed with 
any unlawful and immoral purpose and, secondly, that finding of lukewarm 
water and the hotwater bag in addition to the quantity of: the liquor and the 
fact that these were not found actually inside the room where the five persons 
including the wife of the tenant were sitting at the time of the raid, militates 
against the said liquor having been possessed for any unlawful purposes. I 
find some substance in this contention of Mr. Lovekar. This contention has 
nothing to do with the legality or the validity of the conviction itself, but has 
a bearing on the application of the second part of cl. (c). The trial Court 
relied on the judgment of this Court reported in Jayantilal Motilal v. Dayaram. 
This Court followed the judgment of an English case reported in S. Schneiders 
& Sons, Ld. v. Abrahams’, in which corresponding analogous provision of 
s. 5(1)(b) of the Rent and Mortgage Interest Restriction Act of 1923 was 
interpreted. This Court held that the facts found in the case were covered by 
the ratio decided by the English case. Without adding anything of its own, 
this Court quoted the observations of Atkin L.J. at page 311 with approval. 
I wanted to check up the detailed facts of the said case. Unfortunately, how- 
ever, I could not get the paper book of Civil Revision Application No. 162 of 
1954 decision of which is reported in 56 Bombay Law Reporter 836, as I am 
told that the papers have been sent to Gujarat High Court on the bifurcation 
of the erstwhile Bombay State. However, from the facts given in the re- 
port, the tenant seems to have been convicted in that case for offences under 
ss. 65(e) and 66(b), though it is not possible to find out what exact quantity 
of liquor was found in possession of the tenant and precisely under which cir- 
cumstances, Section 65(¢) deals with offences of selling and purchasing liquor 
at the premises. The observations of the learned Judge, therefore, have got to 
be understood in the context of the facts found in that case. The facts of 
the present case, as stated earlier, are clearly distinguishable. Not only that 
a very small quantity of liquor was found in possession of the wife of the 
tenant, but the same was found inside the kitchen along with the hot-water 
bag as also a vessel of lukewarm water. These facts do prove the conviction 
for possession of liquor. These do not further prove that user of the premises 
was for or pursuant to any unlawful or immoral purpose. One cannot defi- 
nitely say that liquor was possessed for any prohibited use or that such user was 
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contemplated pursuant to any purpose planned in advance. Casual, acciden- 
tal, incidental possession and user without any such prohibited purpose cannot 
be ruled out on the facts established. Presumably it could not be so on the 
facts in Jayanta Motilal v. Dayaram. 

This apart, the judgment of the English case relied upon by Dixit J. itself 
makes a clear distinction between the cases where offences like these are com- 
mitted incidentally on the premises in dispute and premises being used for the 
purposes of commission of the offences pursuant to some immoral or illegal 
DUED OSE. Thus Bankes L.J. at page 307 observes: 


„It may be that the mere fact of a crime being committed on the premises would not 
constitute a user of the premises by the tenant for an illegal purpose;.. 


A little further the learned Lord Justice, refers to the following observations 
of Me Cardie J. in Waller v. Thomas‘: 


‘*.... agree with Lush J. that the object of this clause (8.5,sub-s.1 (b) ) is to deal with cases 
in which the improper user of the premises is in furtherance of an unlawful purpose, and not 
with an isolated instance of illegality in carrying out a lawful purpose.” 


Similarly, Scrutton L.J. observes at page 310 of the report: 


“...it is enough if there is a conviction of a crime which has been committed on the pre- 
mises and for the purpose of committing which the premises have been used; but that it is 
not enough that the tenant has been convicted of a crime with which the premises have nothing 
to do beyond merely being the scene of its commission.” 


Third Judge Atkin L.J., after making the observations quoted at page 838 of 
the Bombay Law Reporter, says a little further (p. 311): 


‘*...On the other hand if the premises are once used for an immoral or illegal purpose, it 
does not necessarily follow that they have been used for such a purpose within the section;..."" 


It is thus clear that the three learned Lord Justices, who decided the English case 
relied upon by Dixit J. in Jayantilal Motilal v. Dayaram, were conscious of the 
distinction between the cases where the offence happens to be committed inci- 
dentally and casually on the premises without any conscious intention or pur- 
pose of using it for any illegal or immoral purpose and the cases where offence 
is committed on the premises pursuant to some unlawful purpose. The present 
case clearly falls within the purview of the former category of cases. The 
present case thus is clearly distinguishable from the case in Jayantilal Motilal 
v. Dayaram and as such the ratio of the said judgment has been on the face 
of it wrongly applied to the facts of this case. 

There are, however, stronger grounds why I think the provisions of cl. (e) 
of s. 18(/). can have no application to the facts found in this case. Now, 
s. 12(7) of the Bombay Rent Act affords protection to the tenants as long as 
they are ready and willing to pay the amount of standard rent and permitted 
increases and to observe and perform other conditions of tenancy, in so far as 
they are consistent with the provisions of the Rent Act. It is only under 
certain contingencies enumerated in cls. (a) to (t) that the landlord had 
been enabled to recover possession of the said premises from the tenant in viola- 
tion of the above protection. Clauses (a) to (e) and (j) to (1) deal with 
certain acts or omissions of the tenant having some bearing or the other on 
his obligation to the landlord as his tenant or the demised premises, or to the 
neighbours. These provisions seek to put an end to the tenancy, where the 
tenant has been guilty of some act injuriously affecting the leased property or 
adversely affecting the landlord directly or indirectly. Clause (a) deals with 
acts of the tenant contrary to the provisions of cl. (0) of s. 108 of the Transfer 
of Property Act. Clause (b) deals with the effect of the tenant having erected 
any permanent structure on the premises by affecting the use of the property. 
Clause (c) essentially deals with the user of the property in a manner which 
is likely to constitute some sort of discomfort to the adjoining and neighbour- 
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ing occupiers. Clause (d) deals with the conduct of the tenant which estops 
him from refusing to vacate. Clause (e) deals with the effect of sub-letting 
and assignment. It is unnecessary to go into details of cls. (7) to (Z). Suffice 
it to observe that each one of these clauses deals with the act or omission of the 
tenant, which either affects the landlord adversely or the leased premises in- 
juriously. Clause (c) cannot have been intended to be a moral’ code for the 
conduct of the tenants for ensuring compliance by them of all the existing laws 
independently of such obligation. Any infraction on the premises, therefore, 
cannot be intended to have been covered by the provisions of cl. (c), unless 
such infraction directly or indirectly affects the landlords or affects the pre- 
mises or affects the adjoining or neighbouring occupiers. Considered from 
this point of view, it is impossible to hold that mere possession of .09 litres 
of illicit liquor without more can have any bearing. on his obligation arising 
out of the tenancy. 

Mr. Lalit contends that such construction runs counter to the plain words 


of this sub-clause, and also to dicta laid down in Jayantidal Motilal v. Daya- 
ram and the English case according to which even solitary user of premises 
resulting in conviction, as against continuous or frequent user, is sufficient to 
warrant eviction of the tenant. I have already stated how facts in Jayaniidal 
Motilal v. Dayaram and legal position therein is distinguishable. This conten- 
tion, however, will lose its force if distinction between stray and casual act of 
user and solitary act of user with or pursuant to some purpose and design 
is borne in mind. This sub-clause itself speaks of conviction and not of con- 
victions. Conviction for an offence covered by this sub-clause may be very - 
often than not based on solitary or single act, though instances of a single 
conviction for more than one act cannot be ruled out. Such one act of the 
tenant covered by the conviction may be casual, incidental, intentional and 
without any specific prohibited purpose or it may also be of the nature covered 
by this sub-clause. The question that Mr. Lalit’s submission raises really is: 
how and where to draw a dividing line. Does this sub-clause require proof 
of something more than the act covering the conviction itself to warrant eviction ? 

Now, shorn of all the unnecessary verbiage, the relevant part of cl. (c) 
will read as follows: 


“that the tenant ... has been convicted of using the premises or allowing the premises to 
be used for immoral or illegal purposes.” 


Any literal and too technical a construction may render this entire sub-clause 
meaningless. As observed by Atkin L.J. in the above case, there is no offence 
known to law of ‘‘using the premises for any immoral purposes’’. This was 
the position when Atkin L.J. was called upon to construe practically analo- 
gous provisions of s. 5(/) of Rent and Mortgage Interest Restrictions Act, 
1928, and the position is in no way changed when this Court is called upon 
to consider the above sub-cl. (c) of s. 13(7) of the Rent Act. Similarly, there 
are very few offences, which can answer the description of ‘‘using the pre- 
mises for illegal purposes’’. Then there is also no law making any act of 
‘‘allowing the premises to be used either for immoral or illegal purposes’’ 
an offence, unless it is construed to have reference to an abetment of an offence 
in which user of the premises for unlawful purposes is an ingredient. This 
is why Atkin L.J. was constrained to say that corresponding clause of 
English Act should be construed less technically. The phraseology, therefore, 
requires to be interpreted after making an attempt to find out the precise legis- 
lative intent, as to the remedy that was sought to be advanced and the mis- 
chief that was sought to be suppressed. Looked from this point of view, this 
sub-clause seems to have been intended to cover cases where a tenant or any 
person. residing with him is convicted of an offence committed on the premises 
with deliberate and conscious use of the premises pursuant to some illegal and 
immoral purpose or where the tenant has allowed somebody consciously to 
commit such an offence pursuant to some such illegal or immoral purpose. This 
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view gets support also from the context, particularly from the acts covered by 
the immediately preceding and following sub-clauses. The entire cl. (c) 
appears to have been intended to cover acts of tenants etc. which tend to make 
life of the neighbours miserable, rendering thereby premises a source of some 
discomfort. Emphasis appears to be more on the nature of user of the pre- 
mises and its purpose than on the conviction itself. The user of the premises 
pursuant to an illegal or immoral purpose shall have to be proved to have 
played a dominant and main part in the incident, if not the ingredient of the 
said offence itself. The words ‘‘convicted for using the premises for immoral 
or illegal purpose’’ or allowing it to do so cannot be given full meaning and 
effect in any way otherwise. One plain implication of this construction is that 
user of the premises. for illegal or immoral purposes not being necessarily the 
ingredient of the offence, circumstances to that effect shall have to be proved 
in addition to the facts constituting the offence to attract this sub-clause 
of cl. (c) of s. 13. Mere proof of conviction of an offence alleged to have 
been committed on the premises will not satisfy the requirements of this 
clause. Even otherwise, the judgment regarding the conviction passed by the 
criminal Court is not admissible in civil proceedings excepting to prove the 
fact of conviction or acquittal. The facts constituting the offence and the con- 
viction have got to be proved independently. But as stated above, the tenant 
may not entail the forfeiture of the tenancy merely by proof of the facts con- 
stituting the offence unless it is further shown that the user of the premises 
for the said offence was a deliberate act and also was in pursuance of some 
illegal and immoral purpose. All that is held in Jayantidal Motilal v. Dayaram 
and the Engish case is that landlord need not prove the continuous user or 
even a frequent user. That does not mean that offences casually and inci- 
dentally committed on the premises without there being any intention of user 
pursuant to the purposes mentioned there were intended to be covered by the 
above clause. Even if the single act is found to be sufficient to bring home 
the guilt to the accused, the said single act alone without the proof of the 
same having been committed pursuant to some illegal or unlawful purpose, 
will not furnish any cause of action to the landlord for eviction of the tenant. 

Result is that the application is allowed and the orders passed by the two 


Courts are quashed. 
There will be no order as to costs, in the circumstances of the case. 


Application allowed. 


Before Mr. Justice Gatne. 


M/S. G. RITE AND CO. v. CHANDRAKANT HARILAL SHAH.” 


Civil Procedure Code (Act V of 1908), Secs. 148, 151—Order stating “notice of motion to be dis- 
missed with costs” on non-payment of amounts by specified date—Failure to deposit small 
amount of cosis within time due to inadvertence—Whether Court can extend time for payment 
of thig amount. 


An order was made by the Court, ona notice of motion taken out by the defendants to 
set aside an ew-parie decree, to the effect that on the defendants failing to deposit a sum of 
Rs. 4,275 and Rs. 45 as costs before a certain date ‘“‘the notice of motion to be dismissed with 
costs.” The defendants deposited Rs. 4,275 before the due date but due to inadvertence 
failed to deposit the amount of Rs. 45 for costs. A notice of motion to extend time for 
depositing the amount of costs was dismissed by the Judge on the ground that on the 
passing of the order on the previous notice of motion he had become functus ‘officio as the 
‘payment of costs directed by him had not been made within the time fixed :— 

: Held, that the words “the notice of motion Lo be dismissed with costs” lend themselves 
to the interpretation that a further order of dismissal was contemplated in the case in the 


“Decided, September 24/25, 1969. Appeal No. 272 of 1968, ` 
from Order No. 271 and Appeal from Order a y 
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event of the defendants’ failure to deposit the amounts, and 

that, therefore, a final order not having been passed the Court retained control over the 

proceeding and had jurisdiction to enlarge the time for payment. 
Surajmal Marwari v. Bhubaneshwar Prasad’, applied. 

Heid, further, that assuming that the order in question was a self-operating order and the 
expression “‘the notice of motion to be dismissed with costs” is treated as being equivalent 
to “the notice of motion to stand dismissed with costs,” the Court has the necessary power 
under s. 148 of the Civil Procedure Code, 1908, to extend the time and that apart from the 
provisions of s. 148, the Court is also empowered to use ita inherent powers under s. 151 
of the Code in a case of this kind where the Court is satisfied that the failure to deposit the 
small amount of costs was not deliberate but more or less accidental, 

Mahonth Ram Das v. Ganga Das®, followed. 

P. Nasar Saheb v. P. Nabi Saket and L. P. Jain v. Nandkumar‘, dissented from. 

B. Sabut v. Binapani Sur’, Buta Singh v. State of M. P.,* Jyotish Chandra v. Rukmini 
Ballav’, Kalimuddin Mohiuddin Shaikh v. M/s. Auto Credit Corporation®, Mulehand Agarwal 
v. D. N.Chowbay*, Ramaben v. Hindustan Electric Co.1* and Madan Gopal v, Rallis, India 
TAd.41, referred to. 


. Tem facts are stated in the judgment. 


D. J. Mody, instructed by Nandlal Patwari & Co., for the appellants-defen- 
dants in both the appeals. 

M. B. Kadam, instructed by Mulla & Mulla & Craigie Blunt & Caroe, for 
the respondent-plaintiff in both the appeals. 


. Gatnzn J. These two appeals challenge two different orders passed by the 
learned Judge of the City Civil Court at Bombay in the proceeding of Suit 
No. 2936 of 1960. 

The plaintiff had filed the aforesaid suit against the defendants with a view 
to recover possession of the suit premises on the footing that the defendants, 
who were originally his licensees, were no longer entitled to occupy the pre- 
mises after revocation of their licence. That suit was resisted by the defen- 
dants, but the same eventually ended in an ex-parte decree for possession 
against them on March 22, 1968 and for the purpose of setting aside that ex- 
parte decree, they took out a Notice of Motion on March 25, 1968. That Notice 
of Motion was heard by the learned Judge of the City Civil Court on April I, 
1968 and he held that the defendants had shown sufficient cause for not re- 
maining present on the day of hearing, but instead of straightway setting aside 
the ex-parte decrees passed against them, what he did was to direct these 
defendants to deposit Rs. 4,275 by way of rent and Rs. 45 by way of costs of 
the motion on or before April 22, 1968. His order provided that: 

“On the defendants depositing Rs, 4,275/- in Court and paying the costs of the Notice of 
Motion fixed at Rs, 45/- on or before the 22nd April 1968, the Notice of Motion to be made 
absolute in terms of prayer (a). On the defendants failing to deposit the amount and paying 
the costs as stated above, the Noticeof Motion to "be"dismissed with coste. Suit to come on 
board for hearing on 28rd April 1968 peremptorily before the learned Judge taking short 
causes.” 

In pursuance of this order, the defendants did deposit Rs. 4,275 in Court 
on April 17, 1968, but somehow or other the small amount of costs was not 
deposited and the omission in that behalf was not noticed either by the defen- 
dants or by the plaintiff or even by the Court. The result was that the suit 


1 [1940] A.LR. Pat. 50. of 1968, decided by Chitale J., on December 
2 hoer] ae S.C. 882. 18, 1968 (Unrep.). 

$8 [1957] A.I.R. A.P. 780. 9 (1956) Civil Revision Application No. 88 
4 (1960) 63 Bom. L.R. 48. of 1956, decided by Shah J., on August 18, 
5 (1966) 71 C.W.N. 12. 1956 (Unrep.). 

6 1062] ALR. M.P. 205. 10 (1962) 64 Bom. L.R. 794. 

7 i088) 62 C.W.N. 588. 11 [1957] ALR. Cal. 598. 

8 (1968) Special Civil Application No. 2709 
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was placed for hearing before the learned Judge on July 19, 1968 and some 
evidence on the side of the plaintiff was recorded thereafter. While the evi- 
dence on the side of the plaintiff was being recorded on July 23, 1968, it was 
noticed that the amount of Rs. 45 by way of costs was not deposited by the 
defendants and as soon as that omission was brought to the notice of the 
learned Judge, the learned Judge held that the order of dismissal of the Notice 
of Motion became operative and he having become functus officto, it was not 
open to him to do anyting in the matter. He, therefore, refused to record any 
further evidence in the suit. On July 25, 1968 the defendants took out another 
Notice of Motion with a view to obtain an extension of time from the Court 
for depositing the amount of Rs. 45, but that Notice of Motion was dismissed 
by the learned Judge on July 29, 1968, holding that he had no power to 
enlarge the time. Feeling aggrieved by that order, the defendants have filed 
A.O. No. 271 of 1968. They have also filed a separate appeal (A.O. No. 272 
of 1968) with a view to challenge the earlier order of the learned Judge dated 
Apfil 4, 1968 by which the payment of Rs. 4,275 and Rs. 45 by way of costs 
was made a condition precedent for restoration of the suit. Since these two 
appeals practically arise out of the same litigation and parties to both the 
appeals are the same, it has been found convenient to consolidate the same for 
being heard together. Both these matters shall accordingly be disposed of by 
this common judgment. 


-The first submission of Mr. Mody, appearing on behalf of the defendants- 
appellants, was that the learned Judge of the City Civil Court was in error 
in holding that he had no power to extend the time for payment of the amount 
of costs, in view of the earlier order passed on April 1, 1968. It was urged that 
the order passed on April 1, 1968 was in the nature of a procedural order and 
in cases of such orders the Court does not become functus officio merely because 
the payment directed by the earlier order is not made within the time fixed. 
According to Mr. Mody, the Court was competent to enlarge the time not only 
under s. 148 of the Civil Procedure Code but also under s. 151 of the Code and 
in support of these submissions, he relied on the Supreme decision in Mahanth 
Ram Das v. Ganga Das.! Reliance was also placed on the decisions in B. Sabus 
v. Binapani Kurt, Buta Singh v. State of M. P.3 Jyotish Chandra v. Rukmim 
Ballav,s Surajmal Marwari v. Bhubaneshwar Prasad and the unreported deei- 
sions of this Court in Mulchand Agarwal v. D. N. Chowbmf and in Kakimud- 
din Mohiuddin Shaikh v. M/s. Auto Credit Corporation.’ The submission on the 
side of the plaintiff, on the other hand, was that the order in this case was a 
self operating order and the order of dismissal of the Notice of Motion accord- 
ingly became operative on April 22, 1968 on account of the defendants’ failure 
to deposit or pay the amount of Rs. 45 and once that dismissal became opera- 
tive, the learned Judge had become functus officto and had no power to grant 
further time to the defendants to pay that amount. In support of this con- 
tention, reliance was sought to be placed on the decisions in L. P. Jain v. Nand- 
kumar P. Nasar Saheb v. P. Nabi Saheb? Madan Gepal v. Rallis, India Ltd. 
and Ramaben v. Hindustan Electric Co.™ 

While considering the rival contentions, it is necessary to notice the provi- 
sions of ss. 148 and 151 of the Code of Civil Procedure. Section 148 provides: 
‘Where any period is fixed or granted by the Court for the doing of any act prescribed or 
allowed by this Code, the Court may, in its discretion, from time to time, enlarge such period, 
even though the period orginally fixed or granted may have expired.” 


1 [1961] A.LR.S.C. 882. 7 ( 1968) Special Civil Application No. 2700 
2 (1966) 71 C.W.N. 12. of 1968, decided by Chitale J., on December 
8 [1962] AIR. M.P. 205. 18, 1968 (Unrep.). 

4 (1958) 62 C.W.N. 588. 8 (1960) 68 Bom. L.R. 48. 

& [1940] A.LR. Pat. 50 9 sat ALR. A.P. 780. 

6 A.LR. Cal. 598. 


(1956) Civil Revision Oa ae No. 88 10 [1957 
of 1956, decided by Shah 


on August 18, 11 (1062) 64 Bom. L.R. 794. 
19586( Unrep. ). 
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Section 151 says: 

“Nothing in this Code shall be deemed to limit or otherwise affect the inherent power of the 

Court to make such orders as may be necessary for the ends of justice or to prevent abuse of the 
process of the Court.” 
The urgument of Mr. Mody, founded on s. 148, was that the power to enlarge 
the time could be exercised by the Court below even after the period originally 
fixed for payment had expired. In case this submission was not accepted, re- 
liance was placed on s. 151 and it was argued that under that section, at any 
rate, the inherent powers of the Court could properly be invoked in favour of 
the defendants, who had admittedly deposited before the due date a large sum 
of Rs. 4,275 and in view of that deposit, it could hardly be suggested that they 
would deliberately avoid to deposit or pay a small amount of Rs. 45. 

On the side of the plaintiff, it was pointed out that the application of s. 148 
to a case depends on the question whether the matter has been finally disposed 
of by the Court or the Court is seized of the matter and has control over it. 
If the order is not final and the Court retains its control over and is seized 
of the matter, it was conceded that it has full power to make any just or neces- 
sary order therein, including, in appropriate cases, the extension of the time 
under this section. The argument, however, was that the order in the present 
case was such that as soon as the defendants failed to pay the amount of costs 
on or before April 22, 1968, the order about the dismissal of the Notice of 
Motion became absolute and the moment that order came into operation, the 
Court became functus officio and lost all control over the proceeding. It is, 
therefore, necessary to examine if the order in question really is an order which 
could be said to be a self-operating order. The order in question was passed 
in these terms: 

_ “On the defendants depositing Rs. 4,275/- in Court and paying the costs of the Notice of 
Motion fixed at Rs. 45/- on or before the 22nd April 1968, the Notice of Motion to be made 
absolute in terms of prayer (a). On the defendants failing to deposit the amount and paying 
the costs as stated above, the Notice of Motion to be dismissed with costs. Suit to come on 
board for hearing on 23rd April 1968 peremptorily before the learned Judge taking short causes.” 
It would be noticed that the order did not say that ‘‘on the defendants failing to 
deposit the amount and costs as stated above, the Notice of Motion would stand 
dismissed with costs.’’ The words used were ‘‘the Notice of Motion to be dis- 
missed with costs’’ and these words do lend themselves to the interpretation that 
a further order of dismissal was contemplated in this case, in the event of the 
defendants’ failure to deposit the amount, including the amount of costs. This 
interpretation suggested on the side of the defendants was not accepted by the 
Court below, but it seems to me that the view canvassed by Mr. Mody does find 
support in the decision of the Patna High Court in Surajmal Marwari v. Bhu- 
baneshwar Prasad. The suit in that case was decreed by the Munsif on Decem- 
ber 21, 1986 in the following terms: 

“Considering the evidence on record, I decide that the plaintiffs are entitled to a declara- 

tion of their title as sudhbharnadars over the land and they are entitled to recover possession 
as such over the same. The suit accordingly is decreed on contest against the contesting defend- 
ants with costs including pleader’s fee at five per cent.... The plaintiffs must file the deficit 
court-fee within a fortnight from today otherwise they will not be entitled to have the aforesaid 
decree and the suit will be dismissed.” 
The words ‘‘the suit will be dismissed’’ were, therefore, considered by the High 
Court and it was held that a final order had not been passed in the suit and so 
the Court, having still retained control over the proceeding, had jurisdiction to 
accept the deficit court-fee after the period fixed. Fazl Ali J. who delivered 
judgment in that case observed (p. 51): 

“Now, when we examine the order passed by the Munsif in the present case on 21st 
December 1086, we find that it did not state that in the case of failure on the part of the plain- 
tiff to pay the deficit court-fee within a fortnight, the suit was to be dismissed automatically. 
It merely stated that ‘the plaintiff will not be entitled to a decree and the suit will be dismissed.’ ” 
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The same reasoning can, I think, be applied to the order in question contain- 
ing the words ‘‘on the defendants failing to deposit the amount and paying 


the costs as stated above, the notice of Motion to be dismissed with costs.’’ 


If this construction of the order is accepted, it would be clear that the 
Court had not become functus officio merely because the defendants failed to 
deposit the amount of Rs. 45 on or before April 22, 1968 and if the Court 
had not become functus officio, it could clearly extend the time for payment 
on the Notice of Motion taken out by the defendants on July 25, 1968. 


Even assuming that the order in question was a self-operating order and the 
expression ‘‘the Notice of Motion to be dismissed with costs’’ is treated as be- 
ing equivalent to ‘‘the Notice of Motion to stand dismissed with costs’’, it 
seems to me that the Court still had got the power to extend the time both 
under s. 148 and, in any case, under s. 151 of the Code of Civil Procedure. 
In this connection, it is necessary to notice the important decision of the 
Supreme Court in Mahanth Ram Das v. Ganga Das. The plaintiff in that case 
had filed a suit in the Court of the Subordinate Judge II, Gaya. That suit 
was dismissed by the trial Judge on May 31, 1947. He then appealed to the 
High Court at Patna, and on November 26, 1951, the appeal was decided in 
his favour on condition that he paid Court-fee on the amended relief of pos- 
session of properties involved in the suit, for which purpose the case was sent 
to the Court of First Instance for determining the value of the properties and 
for fixing the amount of Court-fee to be paid. After the report from the Sub- 
ordinate Judge was received, the case was placed for final orders before the 
High Court and the Division Bench held that the valuation for the purpose of 
this suit was Rs. 12,1784-0 and that ad valorem Court-fee was payable on it. 
The following order was, therefore, passed by the Division Bench: 

“The High Court office will calculate the amount of court-fee payable on the valuation 

we have given and communicate to the counsel for plaintiff-appellant what is the amount of 
court-fee he has got to pay both on the plaint and on the memorandum of appeal. We grant 
the plaintiff three months’ time to pay the court-fee for the Trial Court and also for the High 
Court. The time will be computed from the date counsel for appellant is informed of the cal- 
culation by the Deputy Registrar of the High Court. Ifthe amount is not paid within the time 
given, the appeal will stand dismissed. Ifthe court-fee is paid within the time given, the appeal 
will be allowed with costs and the suit brought by the plaintiff will stand deoreed with costs and 
the plaintiff will be granted a decree, etc.” 
The office of the High Court gave intimation on April 8, 1954 that the deficit 
Court-fee payable was Rs. 1,987-8-0. The time was to expire on July 8, 1954, 
but the appellant was not able to find the money. His advocate in the High 
Court asked the case to be mentioned before the Vacation Judge on July 8, 
1954, so that a request for extension of time could be made. No Division 
Bench, however, was sitting on that date, and the appellant filed an applica- 
tion on July 8, 1954, requesting that he be allowed to pay Rs. 1,400 imme- 
diately, and the balance, within a month thereafter. That application was 
placed before a Division Bench and the following order was passed: 

“This application for extension of time must be dismissed. By virtue of the order of the 
Bench dated the 80th March, 1954, the appeal has already stood dismissed as the amount was 
not paid within the time given,” 

The appellant then moved an application under s. 151, which again was re- 
jected by the Division Bench on September 2, 1954. That Division Bench ex- 
pressed the view that the proper remedy of the plaintiff was review. The 
plaintiff then filed another petition under s. 151 read with O. XLVII, r. 1 
of the Code of Civil Procedure, setting out the reasons why he was unable to 
find the money and offered to pay the deficit Court-fee within such time as the 
High Court might fix. That application also was dismissed and the plaintiff- 
appellant had eventually to go to the Supreme Court and the Supreme Court 


428 THE BOMBAY LAW- REPORTER. - [VOL LIXIN. 


allowed the appeal and set aside the order of dismissal passed by the High 
Court observing that it was competent to the High Court to grant extension 
of time both under s. 148 and s. 151 of the Code of Civil Procedure. 
It was pointed out that s. 148 of the Code in terms allows extension 
of time even if the original period fixed has expired and s. 149 is equally 
liberal. A fortiori, those sections could be invoked by the applicant, when 
the time had not actually expired. Although the application for extension of 
time was in that case made before the expiry of the period, the aforesaid obser- 
vations of the Supreme Court show that, according to the Supreme Court, 
time could be extended even after the original period had expired and that 
could be done under s. 148 of the Code of Civil Procedure, notwithstanding 
the fact that the order provided that if the amount is not paid within the 
time given, the appeal shall stand dismissed. It was pointed out that such 
procedural orders, though peremptory, are in essence, in terrorem, so that dila- 
tory litigants might put themselves in order and avoid delay. They do not, 
however, completely estop a Court from taking note of events and circums- 
tances which happen within the time fixed. The important observations made 
in para. 5 of the judgment are (p. 884): 

‘*,..But we are of opinion that in this case the Court could have exercised its powers first 
on July 18, 1954, when the petition filed within time was before it, and again under the exercise 
of its inherent powers, when the two petitions under S.151 of the Code of Civil Procedure were 
filed. Ifthe High Court had felt disposed to take action on apy of these occasions, Ss. 148 and 
149 would have clothed them with ample power to do justice to a litigant for whom it enter- 
tained considerable sympathy, but to whose aid it erroneously felt unable to come.” 


Then. in para. 6 of the same judgment it has been observed (p. 884): 

“In our opinion, the High Court was in error on both the occasions. Time should have 
been extended on July 18, 1954, if sufficient cause was made out and again, when the petitions 
were made for the exercise of the inherent powers. We, therefore, set aside the order of July 
13, 1954, and the orders made subsequently.” l 


These. observations clearly show that the learned Judge of the Court below 
was not deprived of his jurisdiction to extend the time at the request of the 
defendants merely because the order on the first Notice of Motion provided 
that ‘‘on the defendants failing to deposit the amount and paying the costs 
as stated above, the Notice of Motion to be dismissed with costs.’ On the 
side of the plaintiff, emphasis was only placed on the fact that in the case be- 
fore the Supreme Court the application for extension of time was made be- 
fore the period had actually expired. But the fact does remain that there are 
unmistakable observations of. the Supreme Court which show that time could 
be extended even after the expiry of the original period. These observations, 
even though they are deemed to be in the nature of obster, are clearly binding 
on this Court. 


This Supreme Court decision was followed by the Calcutta High Court in 
the recent decision in B. Sabui v. Binapani Sur. There also the original suit 
was decreed ex-parte on May 29, 1962 in the absence of the defendants. There- 
after there was an application under O. TX, r. 13 of the Code of Civil Pro- 
cedure for setting aside the ex-parte decree. This application was allowed by 
the learned Munsif by an order dated February 27, 1968 on condition of 
making a payment of Rs. 40 as costs by March 5, 1963. That order further 
directed that in case of default of payment of this sum, the application would 
stand dismissed. The deposit was not made by the date fixed and final order 
dismissing the application was passed. The defendants thereafter made a de- 
posit of the sum on March 6, 1963, but it was not accepted. An application 
under s. 151 of the Civil Procedure Code filed by the defendants was also re- 
jected on April 27, 1963 on the ground that a final order was passed and the 
Court was functus officio. The defendants appealed against that order to the 
District Court, but withont any success and the matter eventually went to the 
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High Court, and the High Court, following the aforesaid decision of the 
Supreme Court, held that where direction for payment is made in a proce- 
dural order, the Court is not functus officio to éžtend the time if payment is 
made after the expiry of the time originally fixed. After referring to the deci- 
sion of the Supreme Court, A. K. Das J. observed (p. 18): 


**,..It comes to this, therefore, that where the direction for payment is made in a procedural 
order to warn dilatory litigants against making default or delay, the Court has power to extend 
the time. This decision applies to the present case before us where the application under Or. 9, 
Rule 18 was allowed subject to payment of certain costs within a certain date. Apparently 
the whole idea was to warn the party coming with a prayer for setting aside the decree to be 
diligent and to make the deposit within the time and in that view of the matter, the order was 
of a procedural nature and the Court, therefore, was within its rights to extend time in suitable 
oases,” 

In Buta Singh v. State of M.P., the plaintiff had filed a suit for restraining 
the defendants from recovering an amount of Rs. 2,000 regarding a forest con- 
tract. That suit came to be dismissed for default. He applied for restora- 
tion of the suit to file, but the trial Court refused to restore it. Thereafter 
the petitioner filed an appeal. The appellate Court, by its order dated April 
27, 1961, restored the suit to file upon certain conditions. The appellate Court 
imposed a condition precedent to the restoration of the suit by directing that 
the plaintiff should pay Rs. 30 as costs to the Government Pleader or should 
deposit the same within a week in the trial Court for payment to the Govern- 
ment Pleader. If that was done, the suit will be deemed to have been restor- 
ed; and if the amount was not paid within the time, the suit will be deemed 
not to have been restored. The said amount was not, however, deposited 
within one week from April 27, 1961 and the same was offered on July 7, 1961 
and the Government Pleader refused to accept the same on the ground that 
a valuable right had accrued in favour of the defendants to treat the suit as 
dismissed, as the operation of the appellate order dated April 27, 1961 was 
automatic. On these facts Tare J. ruled as follows (p. 210): 


“where orders fixing time are passed either in pursuance of the provisions of the Civil 
Procedure Code or fixed by the decree, the Court has always the power under Section 148, Civil 
“Procedure Code to extend time, even when the time fixed has expired. But, so far as automatic 
orders are Goncerned, the Court has no jurisdiction to extend time after the order has started 
to be operative. At any time before the order has started to be operative, the Court has the 
power to extend time even in respect of such automatic orders. After the expiry of the time, 
the Court passing the automatic order alone has the jurisdiction to lessen the rigour by reviewing 
its own order, provided the matter is covered by Order 47 Rule 1, Civil Procedure Code. The 
‘Court may also have inherent powers under Section 151, Civil Procedure Code,...” 


This authority was cited at the Bar in support of the proposition that in any 
case the learned Judge of the Court below had ample power under s, 151 of 
the Civil Procedure Code to extend the time for payment. 

In Jyotish Chandra v. Rukmini Ballav, it has been held that O. VIII, r. 9 
of the Code of Civil Procedure provides that an additional written statement 
may be accepted by the leave of the Court on such terms as the Court may 
think fit. Where one of the terms is that certain amount would be paid with- 
in a fixed time, that is an act allowed by the Code and when a period is fixed 
by the Court for doing that act, s. 148 of the Code in terms applies. It is 
then open to the Court to enlarge this period even though the period original- 
ly fixed or granted might have expired. The fact that there was a default 
clause that if the payment be not made within a specified time, the application 
will stand dismissed, does not take away from the Court’s power to enlarge 
the time under s. 148 of the Code of Civil Procedure. 

In Kalimuddin Mohiuddin Shaikh v. M/s. Auto Credit Corporation, the 
facts were that an ez-parte decree was passed in a summary suit on June 27, 
1968 and the defendants took out a Notice of Motion for setting aside the said 
‘decree. That Notice of Motion came up for hearing on August 18,. 1968 and 
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a conditional order of restoration was passed in favour of the defendants, one 
of the conditions being that they deposited in Court a sum of Rs. 3,000 on 
or before September 26, 1968. That amount was not deposited in time 
and on September 16, 1968 the defendants took out a Chamber Summons, 
stating that they were willing to deposit Rs. 1,500 immediately and 
prayed for time to pay the balance of Rs. 1,500. That Chamber Summons came 
up for hearing on October 17, 1968 and the learned Judge, who heard that 
Chamber Summons, took the view that the Court had no jurisdiction to extend 
the time fixed by the order dated August 13, 1968. He, therefore, dismissed the 
Chamber Summons with costs, but that decision was set aside by Chitale d., 
on the strength of the Supreme Court decision in Mahanth Ram Das v. Ganga 
Das. In Mulchand Agarwal v. D. N. Chowbay, the facts were that an ez- 
parte decree for Rs. 2,900 was passed against the defendant in the Court of 
Small Causes at Bombay on September 12, 1955, and on September 24, 1955 
the defendant applied for restoration of the suit after setting aside the ez- 
parte decree. That application was placed for hearing on November 11, 1955 
and the Court passed an order stating: ‘‘By consent, on defendant depositing 
in Court the sum of Rs. 1,500/- within 10 days, notice absolute, suit to be on 
board on 10-1-1956, in default notice discharged’’, but the defendant was 
unable to deposit the amount of Rs. 1,500 in Court within 10 days. The 
amount was actually deposited on the 11th day and hence the defendant applied 
for condoning one day’s delay in depositing the money in Court, setting out 
the circumstances which were responsible for that delay. The learned Judge 
rejected the application, holding that he was functus officio and against that 
order, the defendant went upto the High Court in revision and J. C. Shah J. 
held that the Court had the power to condone delay under s. 151 of the Civil 
Procedure Code. It was observed that s. 151 of the Civil Procedure Code en- 
ables all civil Courts to exercise the inherent powers to act ex debito justitiae 
to do real and substantial justice for the doing of which alone the Court 
exists or to prevent abuse of the process of Court. 

From the aforesaid survey of the relevant provisions of the Code and the 
authorities cited on the side of the appellants, it is clear that the Patna decision 
in Surajmal Marwari v. Bhubaneshwar Prasad, supports Mr. Mody’s submis- 
sion that it is possible to interpret the learned Judge’s order in the first 
Notice of Motion as meaning that it was not a final and self-operating order 
and the Court still retained its control over the proceeding before the final order 
dismissing the Notice of Motion was actually passed. Even if the order in 
question is interpreted as equivalent to an order that the Notice of Motion 
would stand dismissed in the event of the defendants’ failure to pay the costa 
within the stipulated time, the decision of the Supreme Court and the various 
other decisions, in which that decision is followed, support Mr. Mody’s second 
submission that even after such an order is passed, the Court has the neces- 
sary power under s. 148 of the Civil Procedure Code to extend the time and 
apart from the provisions of s. 148, the Court is also empowered to use its 
inherent powers under s. 151 in a case of this kind where the Court is satisfied 
that the failure to deposit the amount of costs was not deliberate but more or 
less accidental. It remains to be seen whether these propositions can be success- 
fully assailed on the strength of the authorities cited on the side of the plaintiff. 
The first case, on which reliance was sought to be placed on the side of the 
plaintiff, is the decision in P. Nasar Saheb v. P. Nabi Saheb. The facts of that 
case were that the plaintiff obtained a decree ex-parte for possession against 
the defendant. On an application filed by the defendant to set aside the ez- 
parte decree, the Court made the following order (p. 780): 


“By consent, the ex-parte decree will be set aside on condition of the petitioner depositing 
into the Court the costs awarded by the decree as condition precedent by 2 p.m. on 14th July 
1951. In default the petition will stand dismissed,” 


The amount was not deposited before 2 p.m. on July 14, 1951. The defen- 
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dant thereafter filed two applications for extending the time for depositing 
the amount and for reviewing the order. The learned subordinate Judge dis- 
missed those applications and the matter, therefore, came up before the High 
Court and the High Court held that where on an application for setting aside 
an ex-parte decree the Court passes an order that the decree will be set aside on 
condition that the petitioner should deposit in Court the costs awarded by the 
decree within a certain time and in default the petition is to stand dismissed 
and the petitioner commits default in payment of the costs within the pre- 
scribed time, the Court has no power thereafter to extend the time under s. 148. 
The period prescribed under the section can be extended only during the 
currency of the previous order. Once an order has become defunct, no ques- 
tion of extending the time made under that order can arise. It must be ob- 
served that in that decision it was recognised that the act of making a deposit 
in pursuance of the order was an act prescribed or allowed by the Code, and, 
therefore, an application for extension of time under s. 148 could be made. 
If the application was rejected, it was only on the ground that after the expiry 
of the time, the Court became functus officio, but the validity of that propo- 
sition is now considerably weakened by the recent decision of the Supreme 
Court to which a reference has already been made. 


The second decision, on which reliance was sought to be placed on the side 
of the plaintiff, is the decision of this Court in L. P. Jain v. Nandkumar. The 
defendant in that case took out a Notice of Motion for setting aside an ez- 
parte decree passed against him and in disposing of it the City Civil Court 
passed an order that on the defendant depositing a certain amount in Court 
and on his paying the plaintiff a certain amount for costs within a specified 
period, the ez-parte decree should be set aside and if the said amounts were 
not so deposited and paid, the Notice of Motion to stand dismissed. The de- 
fendant failed to carry out the terms and conditions of the order within the 
specified time and he took out a Chamber Summons for extension of time for 
payment of deposit and costs. The Chamber Summons was heard by the same 
Judge, who had heard the Notice of Motion, and he dismissed it on the ground 
that he had no jurisdiction to entertain the application for extension of time. 
On the question whether the Judge had jurisdiction to extend the time under 
s. 148 of the Civil Procedure Code, it was held that s. 148 of the Code did not 
apply to the case as the deposit and the payment required to be made by the 
order were not acts which were either prescribed or allowed by the Code and 
that once the Judge had disposed of the Notice of Motion and passed a final 
order on it, he was completely functus officio and he had no seisin over 
the matter, and he could not, therefore, entertain the defendant’s application 
for extension of the time for making the deposit and the payment of costs. 
In the course of his judgment, S.M. Shah J. made the following observations 
(p. 52): 

“Accordingly, the application for extension of time made by the defendant in this case 
could not be entertained by the learned Judge under s. 148 of the Code. There are, as stated 
above, two strong reasons forit, Firstly, the deposit and the payment of the respective amounts 
of money required to be made by the order of the learned Judge is not an’act which is allowed 
or prescribed by the Code and secondly, the learned Judge ceased to have seisin of the matter 
immediately he passed the order disposing of that notice of motion.” 


-With respect, it is difficult to agree with the first ground mentioned by the 
learned Judge. A plain reading of the provisions of O. IX, r. 18 of the Code 
of Civil Procedure is enough to show that under that rule if the Court is 
satisfied that the Summons was not duly served or that the defendant was 
prevented by any sufficient cause from appearing when the suit was called 
on for hearing, it shall make an order setting aside the decree as against him 
upon such terms as to costs, payment into Court or otherwise as it thinks fit 
and shall appoint a day for proceeding with the suit. Therefore, the order, 
‘directing the defendant to pay costs and deposit the amount, if any, is clearly 
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an order permitted or allowed by the Code and in complying with that order, 
the defendant must- evidently be deemed to be performing an act prescribed 
or allowed by the Code. This in fact was clearly recognised in the Division 
Bench decision of the Andhra Pradesh High Court, to which a reference has 
just been made. This has further been recognised by the High Court at Cal- 
cutta in Jyotish Chandra v. Rukmini Ballav, and again in Madan Gopal v. 
Rallis, India Ltd., on which reliance has been sought to be placed on the side 
of the plaintiff himself. In that ease the facts were that the plaintiff had 
instituted a suit for the recovery of money from the defendant as damages for 
failure to supply gunny bags to the plaintiff under a contract. The suit 
appeared on the peremptory list for disposal on December 19, 1956. An appii- 
cation was then made orally for an adjournment. On December 19, 1956 the 
Judge directed the plaintiff to pay Rs. 500 to the defendant by the end of 
December 1956 and ordered that in default the suit was to stand dismissed. On 
December 29, 1956 a cheque for Rs. 500 was drawn by the plaintiff’s attorney 
in favour of the defendant’s attorney and was sent to the defendant’s attorney. 
December 29, 1956 being a Saturday and the cheque and the letter enclosing it 
having been sent after 1 p.m., the payment was refused by the defendant’s 
solicitor. The following three days were holidays. December 30, 1956 was 
a Sunday, December 31, 1956 and January 1, 1957 were public holidays and 
hence immediately on the following open day, namely, January 2, 1957, the 
cheque and the letter were sent to the defendant’s solicitor. The defendant’s 
solicitor admitted the receipt of the cheque, but returned the cheque on the 
ground that it should have reached by the end of December 1956. A question, 
therefore, arose whether the payment of costs was made by the plaintiff in time 
and whether the Court had the power to enlarge time. On the facts of the 
particular case, the High Court held that the payment was made in time, 
but it also considered the provisions of s. 148 of the Code of Civil Procedure 
and in para. 12 of his judgment Mukharji J. observed as follows (p. 600): 

“A reference to S, 148 of the Code of Civil Procedure will also be relevant in this connection 
showing Court’s power of enlarging time.” 

The section was thereafter quoted and it was observed (p. 600): 

t“... This surely was an act, namely, payment of a sum which was allowed by ihe Court 

because the Judge adjourned the matter on such terms and conditions as he thought fit by 
reason of O. 17 (1)(2) of the Code of Civil Procedure and the condition imposed in this case was 
as quoted in the Order of the 19th December 1956... The Court also fixed a period within 
which the act of payment of costs assessed at Rs, 500/- was to be made. Therefore, under S. 148 
of the Code of Civil Procedure the Court has discretion from time to time to enlarge the period 
even though the period originally fixed had expired.” 
From these observations it is clear that it was clearly recognised that the act 
of making the payment of costs was regarded as an act prescribed or allowed 
under the Code. It is, under the circumstances, difficult to accept the first 
ground on which the decision of S. M. Shah J. in L. P. Jain y. Nandkumar 
rests. The second ground was also the ground on which the decision of the 
Andhra Pradesh High Court (P. Nasar Saheb v. P. Nabs Saheb) rested and as 
I have already pointed out, the authority of that decision is considerably shaken 
by the recent decision of the Supreme Court in Mahanth Ram Das v. Ganga 
Das. The same is true about the decision in L. P. Jain v. Nandkumar as well. 
It is not, therefore, possible to successfully assail the propositions urged by 
Mr. Mody on the strength of these two decisions. 

That leaves the decision in Ramaben v. Hindustan Electric Co. That deci- 
sion has clearly no bearing on the question involved in these appeals. The 
question about the applicability of s. 148 did not arise in that case. What 
was held in that case was that a decree passed under O. XXXVII, r. 2(2) of 
the Code on the ground that the defendant had not complied with the terms 
of the conditional order of leave cannot be set aside under s. 151 of the Code. 
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The following observations of Chandrachud J. clearly show why the exercise 
of the powers under s. 151 of the Civil Procedure Code was held to be un- 
justified in that case (p. 797): 


“Order XXX VII of the Civil Procedure Code is, in a sense, a self-contained Code and 
with the consciousness of hard decisions, when the Legislature wanted to make provision with 
regard to the circumstances in which a decree passed under any of the provisions of that Order 
should be set aside, the Legislature expressly provided by r, 4 that the decree could be set aside 
in the circumstances mentioned in that rule. Ifit was intended that a decree which is passed by 
reason of the default of the defendant to comply with the terms of the conditional order could 
also be set aside by the Court which passed the decree, the Legislature would have made a 
suitable provision similar to the one which is found in O. XXXVII, r. 4. Itis clear from the 
absence of any such provision that what was intended was that a Court which passes a decree 
in a summary suit should have jurisdiction to set aside the decree in cases covered by O. XXXVI, 
r. 4 only and in no other case. In exercising his inherent jurisdiction under s. 151 the learned 
Judge has in effect exercised it so as to contravene an implied prohibition and it is settled law 
that the powers preserved by s. 151 should not be exercised so as to overcome a prohibition 
enjoined by the Code. The sole function of s. 151 being to preserve the powers to actin the 
interest of justice, it must follow that s. 151 cannot be invoked so as to enlarge or widen the 
scope of one’s jurisdiction.” 


Nothing of this kind can be said about the use of inherent powers under 
s. 151 in the present case. In fact the recent decision of the Supreme Court, 
to which a reference has just been made, as also the decision of the Madhya 
Pradesh High Court in Buta Singh v. State of M. P., clearly show that in a 
case like the present it was open to the Court even to resort to its inherent 
powers under s. 151 in case any difficulty was experienced in applying the 
provisions of s. 148 to the facts of a particular case. That power to enlarge 
the time was a necessary power to be exercised by the Court was clearly 
recognised in 8. 148 and since there was no other provision which prohibited 
the Court from exercising the inherent powers, there was nothing to preclude 
the Court from invoking those powers in a case of this kind, provided it was 
found necessary to exercise the same in the interest of justice. 


There is, therefore, nothing in the authorities, on which reliance was sought 
to be placed on the side of the plaintiff, to challenge the two propositions 
urged on the side of the defendants and the authorities cited in support of 
those propositions. I am, therefore, inclined to take the view that the order 
in the first Notice of Motion was not a self-operating order and it did contem- 
plate the passing of a further order of dismissal in the event of default on 
the part of the defendants. Quite apart from this interpretation of the Order, 
the Court clearly had jurisdiction to grant relief to the defendants both under 
s. 148 as also under s. 151 of the Civil Procedure Code. On facts it is clear 
that the learned Judge was himself perfectly satisfied that if he had jurisdic- 
tion to extend the time, he must exercise it in favour of the defendants. He 
was only handicapped by the decision of this Court in L. P. Jain v. Nand- 
kumar. That handicap now being removed, there is clearly nothing to prevent 
the Court from extending the time to enable the defendants to pay the small 
amount of Rs. 45 which evidently remained unpaid on account of sheer in- 
advertence. It is impossible to suggest that a person, who paid or deposited 
Rs. 4,275 in time, was reluctant to deposit or pay the small amount of Rs. 45. 
The order passed by the learned Judge on the defendants’ subsequent Notice 
of Motion on July 29, 1968 is, therefore, set aside and the defendants are 
permitted to pay to the plaintiff or to deposit in Court the amount of Rs. 45 
by tomorrow evening and A.O. No. 271 of 1968 is allowed. It is, however, 
fair that the plaintiff-respondent should get his costs of this appeal from the 
defendants-appellants. The defendants-appellants are accordingly ordered to 
pay the costs of this appeal to the respondent. 


That leaves A.O. No. 272 of 1968. That appeal is really without any 
merit. It is evident from the provisions of O.IX, r.18 of the Civil Procedure 
B,L,R,—38, 
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Code that the Court was competent to set aside the ex-parte decree on such 
terms and conditions as it thought fit. The Court was, therefore, in the exer- 
cise of its discretion justified in directing the defendants to deposit in Court 
the arrears of rent as also the costs of the Notice of Motion. The exercise of 
that discretion cannot, under the circumstances, be said to be either capricious 
or arbitrary. The order passed on the earlier Notice of Motion on April 1, 
1968 is accordingly confirmed and A.O. No. 272 of 1968 is dismissed with costs. 

Mr. Kadam, appearing on behalf of the plaintiff, has pointed out that the 
result of the decision in A.O. No. 271 of 1968 was going to be the revival 
of the suit which was commenced as far back as 1960 and it was, therefore, 
necessary that an old litigation of this kind should be brought to an early 
end. It is, therefore, directed that Suit No, 2936 of 1960 shall peremptorily 
be placed on the board for hearing before the end of December 1969. 


Order accordingly. 


‘4 
arreoa 


Before the Howble Mr. N. A. Mody, Acting Chief Justice, and Mr, Justice Vaidya. 
THE PAPER PRODUCTS LIMITED v. K. R. POWAR.*® 


Industrial law—Contract labour system—Whether such system prohibited by law—How to ascertain 
whether evil of contract system extsis in particular industry. 

There is no principle of industrial law which prohibits absolutely all contract labour 
systems in all cases, The Industrial Tribunal has to consider each case on its merits and 
decide whether the contract system deserves to be continued or prohibited. Itis necessary 
to be very vigilant and analytical when examining cases of individual industries to find out 
whether the evil of contract system exists in the employment of labour in that industry 
even if it is not called a contract system. It is equally necessary to ascertain that a system 
of employment of labour which has no such evil, and may even be more beneficial, is not 
condemned by merely dubbing it a ‘‘contract system.” The absence or presence of the 
label “contract system” should make no difference in examining the system of labour in 
any particular industry and a system should not be condemned merely because it is given 
that label. 

Exploitation of labour may not be the conclusive test for determining whether contract 
labour system in a particular factory or unit should be permitted; but it is an important 
test. When the Industrial Tribunal finds that there is no exploitation of the worker 
working under the contract system it should be slow to prohibit it unless law or justice 
requires it to be stopped. That the work done by the worker under the contract system 
is permanent or perennial and is done on the premises cannot by itself make the contract 
system an evil to be put an end to. 

Standard Vacuum Refg. Co. v. Their Workmen', applied. 


Ten facts appear in the judgment. 


K. K. Singhavi, instructed by Crawford Bayley & Co., for the petitioners. 
H. K. Sowam, for The Chemical Mazdoor Sabha in pursuance of notice issued 
by this Court on September 1, 1966 in Civil Application No. 2257 of 1966. 


VAIDYA J. Petitioner No. 1 in the above petition is the Paper Products Ltd., 
& company incorporated under the Indian Companies Act having its regis- 
tered office at Delhi, a branch office at Bombay and a factory at Roha in 
Kolaba District. Petitioner No. 2, Expert Services Bureau Private Ltd., is a 
private limited company incorporated under the Indian Companies Act (herein- 
after referred to as ‘‘ Bureau’’) engaged in providing amongst other things a 
security personnel to industrial units in India and particularly in the State 
of Maharashtra. The Bureau was established in 1961 and is a member 
of the World Secret Service Association and of the Association of British Detec- 


*Decided, September 18/21, 1970. Special 1 [1960] 2 L.L.J. 288. 
Civil Application No. 1669 of 1966. ` 
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tives, London and claims to be represented in all parts of the world. The 
Bureau undertakes contracts of watch and ward and security work in indus- 
trial undertakings. In the course of its business the Bureau has undertaken 
contract of watch and ward and of security in respect of petitioner No. 1’s 
factory at Roha. The Bureau claims to have similar contracts for various other 
units numbering about 42 all over the State of Maharashtra. 

On November 23, 1965, the Deputy Commissioner of Labour (Administra- 
tion), Bombay, in exercise of his powers conferred by sub-s. (2) of s. 10 as 
delegated under s. 39 of the Industrial Disputes Act, 1947, referred a dispute 
between petitroner No. 1 and its workmen to the Industrial Tribunal, Maha- 
rashtra at Bombay. The dispute arose out of two demands of the workers, 
viz., (1) a demand for leave provision and paid holidays, the details of which 
are not relevant for this petition, and (2) a demand for abolishing the existing 
contract system regarding watchmen and to make all watchmen working at the 
Roha factory and its premises direct employees of petitioner No. 1 company 
from the dates on which the said watchmen were respectively appointed. It 
is undisputed that the watchmen engaged by petitioner No. 2 Bureau neither 
appeared in the proceedings before the Tribunal, nor did they support the 
demand made on behalf of the workmen of petitioner No. 1 company for the 
abolition of the said contract system. The Tribunal passed an award on June 
16, 1966 granting reliefs in respect of the two demands of the workers. Re- 
garding the second demand, the Tribunal directed the abolition of the contract 
system and absorption of all the workmen serving as watchmen as direct em- 
ployees of petitioner No. 1 company. Feeling aggrieved by the reliefs granted 
in respect of the demands of the workers, the petitioners have moved this Court 
under arts. 226 and 227 of the Constitution of India challenging the legality 
and correctness of the award in respect of the two reliefs. But at the hearing 
of the petition Mr. Singhavi, the learned counsel for the petitioners, stated 
that the petitioners were not challenging the reliefs granted by the Tribunal 
in respect of demand No. 1 in view of a settlement arrived at between peti- 
tioner No. 1 and the workmen on September 24, 1969. The relief granted 
by the Tribunal in respect of demand No. 2 is challenged by the petitioners 
on the ground that the Tribunal acted without jurisdiction and unjustly in 
directing the abolition of the contract system notwithstanding its finding that 
the contract system prevailing in the factory of petitioner No. 1 did not 
result in exploitation of labour. 

The only question which, therefore, arises in this petition is as to whether the 
Tribunal which relied on the decision of the Supreme Court in Standard Vacuum 
Refg. Co. v. Their Workmen,' in directing the abolition of the contract system, 
correctly applied the principles laid down in the said decision and otherwise 
acted legally and justly in abolishing the said system. Petitioner No. 2, al- 
though not a party to the original dispute, has joined in the petition submit- 
ting that it is vitally concerned in the dispute between petitioner No, 1 and its 
share inasmuch as its entire business is likely to be affected by the impugned 
award. 

In coming to the conclusion that the contract system should be abolished 
in view of the principles laid down by the Supreme Court in the aforesaid 
ease, the Tribunal relied on certain assumptions and inferences based on the 
materials before it and also on certain general considerations. These assump- 
tions and considerations may be summed up as follows :-— 

(1) The Tribunal held that the work of the watchmen, viz., of main- 
taining watch was incidental to the running of the factory and this 
work was necessarily not of a temporary nature, nor intermittent, but 
a work that had to be maintained for all the 24 hours of the day and 
night and all round the year even when the factory was not working 
and hence, the work was permanent and perennial. l 


1 [1960] 2 L.L.J. 288. 
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(2) The work had to be done in and near the premises of the factory under 
the vigilant supervisor and managerial staff of the employer company. 

(3) It was a matter of common knowledge that in most of the concerns 
in almost all the industries in the region, the watch is maintained by 
the direct employees and not under the contract system. 

(4) Although taking into consideration the salary paid. to the watchmen under 
the contract system and the salary paid under the settlement dated 
July 13, 1965 to a peon, who, according to the Tribunal, was treated on 
an equal footing with a watchman, it appeared that there was no exploi- 
tation under the contract system, there was nothing to show that there 
was any special training given to these watchmen engaged by the Bureau 
which justified the contract system. 

(5) Having regard to the conditions of the service imposed by the Bureau 
on its employees, and, in particular, that they shall not form or join 
any trade union, and also the condition that they should not mix up with 
the factory workers, it was clear that deliberately there was imbibed in 
the watchmen a sense of aloofness or separateness from the other work- 
men and this made the workmen think that the training imparted to 
the watchmen was the training in spying and hence lead to a distrust 
between the workers of petitioner No. 1 company and the management 
which was unhealthy and detrimental to the maintenance of industrial 
peace and harmony. 

For these reasons, the Tribunal came to the conclusion, relying on the prin- 
ciples laid down by the Supreme Court in the aforesaid case, that the contract 
system deserved to be abolished. l 

It must be noticed that after the petition filed by the petitioners was admit- 
ted, a civil application was filed, viz, Civil Application No. 2257 of 1966, by 
which the petitioners prayed that they may be allowed to proceed against 
respondents Nos. 2 and 3, who are workers employed in the factory at Roha 
under O. I, r. 8 of the Civil Procedure Code as representing themselves and 
all other persons employed by petitioner No. 1 or deriving a benefit under the 
impugned order. That prayer was granted and it was further directed that, the 
Chemical Mazdoor Sabha, the trade union who appeared before the Tribunal, 
should be given notice of the petition. The Chemical Mazdoor Sabha has 
appeared on behalf of the workers through their counsel Mr. Sowani. 

It is doubtful whether petitioner No. 2 can file this petition when the Bureau 
was not a party to the dispute before the Tribunal, but we do not wish to 
discuss this point any further than to state that the petition will be considered 
as if it is a petition by petitioner No. 1 alone, without prejudice to the rights, 
if any, of petitioner No. 2. 

Mr. Singhavi, the learned counsel for the petitioners, submitted that the 
Tribunal did not correctly apply the principles laid down by the Supreme Court 
in the Standard Vacuum Refg. Co.’s case to the present case and the Tribunal 
wrongly assumed that the five factors mentioned by it were sufficient to justify 
the abolition of the contract system in the instant case in view of the said 
principles. 

Turning to the decision of the Supreme Court, we find that the tests which 
are indicated in the judgment of the Supreme Court for deciding whether in 
a particular case the contract system should be abolished are stated in it on 
page 238 of the report as follows: 

“In dealing with this question it may be relevant to bear in mind that industrial ad- 
judication generally does not encourage the employment of contract labour in modern times. 
As has been observed by the Royal Commission on Labour: 

‘Whatever the merits of the system in primitive times, it is now desirable, if the manage- 
ment is to discharge completely the complex responsibility laid upon it by law and by equity, 
that the manager should have full control over the selection, hours of work and payment of the 
workers,’ : 


1970.] PAPER PRODUCTS LTD. V. K. R. POWAR (A.C.J.)-—-Vaidya J. 487 


The same opinion has been expressed by several labour enquiry committees appointed in 
different States, We agree that whenever a dispute is raised by workmen in regard to the 
employment of contract labour by any employer, it would be necessary for the tribunal to 
examine the merits of the dispute, apart from the general consideration that contract labour 
should not be encouraged, and that in a given case the decision should rest not merely on theo- 
retical or abstract objections to contract labour but also on the terms and conditions on which 
contract labour is employed and the grievance made by the employees in respect thereof, As 
in other matters of industrial adjudication, so in the case of contract labour, theoretical or 
academic considerations may be relevant, but their importance should not be overestimated.” 


In other words, the Supreme Court has not tried to lay down that in all cases 
contract labour system should be abolished. What it has indicated is that the 
Tribunal should examine the merits of each dispute apart from the general 
considerations that contract labour should not be encouraged and take into 
consideration the terms and conditions on which contract labour is employed and 
the grievance made by the employees in respect thereof. 


Now, it is true that the Tribunal in the present case has taken into consider- 
ation the terms and conditions of employment of workmen as watchmen by 
the Bureau and the grievance of the other employees that the said watchmen 
are trained to spy on them and on their trade union activities. It is also true 
that industrial adjudication is generally directed in such a manner as not to 
disturb the solidarity of workers; and it is pointed out in the very case re- 
ferred to above, by the Supreme Court that the regular workers had a commu- 
nity of interest with the workmen of the contractor who were in effect working 
for the same employer and they had also a substantial interest in the subject 
matter of the dispute in the sense that the class to which they belonged, viz., 
workmen, was substantially affected thereby. However, we think that the Tri- 
bunal in the present case erroneously relied on certain assumptions and ignor- 
ed the facts and circumstances in the context of which the Supreme Court 
laid down the above principles. 

The facts of the Standard Vacuum Refining Company’s case are, in our 
opinion, easily distinguishable from the facts of the present ease. There a dis- 
pute was raised by the workmen of the company with respect to contract labour 
employed by the company for cleaning and maintenance of the refinery (plant 
and premises) belonging to the company. It appears that the company was 
giving this work to contractors for a period of one year from October 1 to 
September 30. The contractors used to be changed from year to year sometimes, 
with the result that the workmen employed by the previous contractors were 
thrown out of employment. The result of the system, therefore, was that there 
was no security of service to the workmen who were in effect doing the work 
of the Standard Vacuum Refining Co. of India Ltd. The workmen of the 
eontractors were not entitled to other benefits and amenities such as provident 
fund, gratuity, bonus, privilege leave, medical facilities, subsidised food and 
housing to which the regular workmen of the company were entitled. Although 
the work was of a permanent nature, the contract system was introduced to 
deny the workmen the rights and benefits which the company gave to its own 
workmen. It is in view of those facts that, in the dispute referred to the In- 
dustrial Tribunal under s. 10 of the Industrial Disputes Act, the Tribunal 
directed the company to abolish the contract system, holding that the work 
which was being done by the contractors was necessary for the company and 
had to be done daily, though it was not a part of the manufacturing process; 
and that doing of the work through annual contracts resulted in the deprivation 
of security of service and other benefits, privileges, leave, ete. for the workmen 
of the contractors. The Supreme Court held that the Tribunal’s decision was 
right considering the nature of the work and the conditions of service in that 
case. 

We find, however, that the facts and conditions of service in the present case 
are not similar to the facts in that case. In the first instance, as stated above, 
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the watchmen employed by the Bureau have no grievance against the Bureau; 
they have not appeared before the Tribunal; and they have not opposed the 
petition although notice was served under O.I, r.8 of the Civil Procedure Code. 


The Assistant Manager of petitioner No. 2 Bureau, Victor Manuel Dantas, 
has filed an affidavit giving the relevant particulars of the business carried on 
by the Bureau and of the conditions of the services of the watch- 
men employed by them. As stated above, the Bureau was established 
in 1961. It is a private limited company registered under the Indian Com- 
panies Act. It is a member of the World Secret Service Association and also a 
member of the Association of British Detectives, London. Watch and ward and 
security affairs in industrial undertakings being closely connected with the 
activities of the Bureau, the Bureau undertakes contracts of watch and 
ward and security work. It is further stated in the affidavit that the security 
service provided by its watchmen is a specialised service because the safety 
and security of the machinery and material of an industrial unit depend on 
the honesty and sincerity of its security personnel. Because of the special 
nature, the watchmen required to be trained men of courage and integrity. 
They have to be carefully selected and properly trained before they are fit to 
shoulder the responsibility of guarding the property of the factory in which 
they are employed. The security personnel are selected keeping in view the 
physical and mental qualities required from such watchmen. Their antece- 
dents are also fully verified before they are employed. The Bureau has a train- 
ing centre. In that training centre the watchmen are given intensive training 
in their duties including that of parades, fire fighting, ete. It is only after 
they pass the test that they are posted as watchmen at the factories. The 
Bureau takes the responsibility of selecting these men. The owners of the 
factories have not to take the trouble of selecting the personnel and training 
them. The Bureau also takes care to see that their men do not get mixed up with 
the factory workers. For this purpose the Bureau rotates its employees periodi- 
eally by transferring them from one place to another. The Bureau specialises 
in knowing about the modus operands of unsocial elements in different loca- 
lities. The Bureau is, therefore, in a position to provide right type of people 
in a particular unit in a particular locality. In case of watchmen remaining 
absent, the Bureau is able to provide substitutes immediately from its reserve 
force, so that the security staff in a factory is maintained at its full length 
at all times. If at any time the factory requires more men, the Bureau is in a 
position to supply them from its reserve force. It is further claimed that the 
officers of the Bureau are highly qualified persons having expert knowledge 
about the duties to be performed by watchmen to keep watch. They frequently 
visit the units under their control to make sure that discipline is maintained 
at high level and the duties are performed by their men with complete vigilence. 
Furthermore, the Bureau indemnifles the factory for any loss caused to the 
factory on account of the negligence or mischief of a watchman. Mr. Dantas 
has further averred in the affidavit that watchmen employed by the Bureau in- 
eluding those posted at the Paper Products Ltd. at Roha are given a starting 
wage of Rs. 75 per month and that after a period of six months, the wages 
are raised to Rs. 80 per month and then they are put in a grade of 80-3-110. 
Besides the above wages, the watchmen are provided with 2 pairs of uniforms, 
one cap and one pair of shoes every year and they are also given a washing 
allowance of Rs. 2.50 per month. They are given all the benefits of leave as 
per the Factories Act and of bonus as per the provisions of the Payment of 
Bonus Act in addition to the free accommodation in the factory premises. 

The statements made by Mr. Dantas are not disputed by the workers in this 
ease or by the union for whom Mr. Sowani appears. A perusal of these con- 
ditions show that the Tribunal was quite right in holding that there was no ex- 
ploitation of the workers employed as watchmen. Mr. Sowani concedes this 
position in so far as monetary exploitation is concerned; but he contends that 
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contract labour so employed, though it participates in the production in the 
factory of petitioner No. 1, is denied its fair share in the profits of the com- 
pany in which other workers through their union are vitally interested. He, 
therefore, submits that the finding of the Tribunal that there is no exploita- 
lion of labour by the system of contract labour in the present case is erro- 
neous. This contention must be rejected having regard to the conditions of 
service mentioned in the aforesaid affidavit and not disputed by respondents 
Nos. 2 or 3 or the union. In our judgment, the exploitation suggested by 
Mr. Sowani not only does not exist but must be ignored as the watchmen 
themselves have not come forward to support the demand of the workers in 
the present case. 

Now, it is true that exploitation of labour may not be the conclusive test 
for determining whether contract labour system in a particular factory or unit 
should be permitted; but it is an important test. When the Tribunal finds 
that there is no exploitation of the workers working under the contract system, 
we think it should be slow to prohibit it unless law or justice requires it to 
be stopped. At present there is no law which prohibits the contract labour 
system such as exists in the present case. It is difficult to lay down any de- 
finite rule when it will be just to prohibit it even though it does not result in 
exploitation of labour. We, however, think that the Tribunal in this case pro- 
ceeded to prohibit it on insufficient grounds. Of the five circumstances sum- 
marised above as having been found by the Tribunal, the Tribunal was clear- 
ly wrong in relying on what it described as: ‘‘common knowledge that in most 
of the concerns in all the industries in the region, watch is maintained by the 
direct employees and not under the contract system.” Mr. Sowani is unable 
to show how this was regarded as common knowledge. There is no material 
on the record to support this assumption of the Tribunal. Another factor 
relied on by the Tribunal, that the watchmen are employed elsewhere without 
any special training is also not supported by any evidence on record. The 
Tribunal further erred in proceeding on the footing that the special training 
given to the watchmen employed by the Bureau did not justify the contract 
system. It is possible that the training piven by a special agency like the 
Bureau made the services of watchmen more economic and efficient and justi- 
fied the contract system with regard to watchmen in the absence of anything 
else that made it an evil in fact. 

Mr. Sowani contended that in any event, the Tribunal was quite right in its 
conclusion that the system must be struck down as it generates distrust be- 
tween employees and employers because the watchmen were trained as spies 
and a material part of their work was to spy over trade union activities. This 
contention must be rejected because the Tribunal’s conclusion is not based on 
any evidence or materials on the record. After referring to the grievance of 
the workmen, the Tribunal merely relied on a theory of industrial peace and 
harmony. As pointed out by the Supreme Court in the above case, theoretical 
grounds are relevant, but they must be considered along with the nature and 
conditions of the contract labour in a particular case before deciding whether 
the contract labour should be prohibited. 

There is no material in the present case to show that the watchmen employ- 
ed by the Bureau spied on the trade union activities. The finding of the Tri- 
bunal that ‘‘Evidently a distrust is created among the workers’’ is also not 
based on any evidence or any other material. No such materials are referred 
to either in the affidavit in reply filed by the General Secretary of the Union 
in this Court or in the course of his arguments by Mr. Sowani. The Tribunal 
had no jurisdiction to come to such a conclusion without any basis or mate- 
rial on the record. If there was any material to show that the watchmen had 
acted as spies on the trade union activities, the further question as to whether 
such spying should be prohibited would have arisen. In our judgment, how- 
ever, it is not necessary for us to go into that question in the facts of the 
present case as there is nothing to show that the watchmen employed by the 
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Bureau in the factory did any -spying on the trade union activities in the 
factory. The trade union and the workers cannot. possibly have any reason 
to distrust the watchmen merely because they act as spies to prevent thefts or 
pilfering or to maintain peace in the factory premises. It is possible that it 
is in the interest of the workers themselves that such watchmen should belong 
to an independent agency like the Bureau just as it would be in the interest 
of the employees doing accounts work that there should be an independent 
audit by auditors who are also not employees. 

The other circumstances mentioned by the Tribunal as circumstances justi- 
fying its conclusion to stop the contract labour of appointing watchmen do 
not by themselves support the said conclusion. That the work done by the 
watchmen is permanent or perennial and is done on the factory premises can- 
not by itself make the contract system an evil to be put an end to. We are, 
therefore, of the opinion that there is no legal or factual basis for the con- 
clusion of the Tribunal to grant demand No..2 of the workers in the present 
case for abolition of the contract system under which the watchmen are ap- 
pointed. Applying the principles laid down by the Supreme Court in the 
above Standard Vacuum Refining Company’s case and taking into considera- 
tion all that is urged by Mr. Sowani against the contract labour system and 
the nature and conditions of the work of watchmen employed at the factory 
of petitioner No. 1, we must unhesitatingly hold that the Tribunal was not 
justified in directing the abolition of the contract system. 

It must be noticed that no case was cited at the bar dealing with workmen 
employed as watchmen through a contractor like the Bureau in the present 
ease. Mr. Singhavi referred to a decision of the Industrial Tribunal dated 
October 31, 1969 in a dispute between Kirloskar Engines Ltd., Poona and the 
workmen employed under them, which is published in the Maharashtra Gov- 
ernment Gazette, Part I-L on December 4, 1969. In that case, it appears that 
the police establishment in Poona, with the sanction of the Government ot 
Bombay, had set up a scheme under which certain number of Ramoshi or 
workmen, who were employed as policemen at some time or the other, were 
made available to private parties such as companies, concerns or even private 
individuals, as watchmen. But the police watchmen retained their status as 
police employees and were under control, supervision and discipline of the 
police authorities. The Commissioner of Police, Poona, however, terminated 
the services with effect from October 1, 1967 and thereafter the Kirloskar Oil 
Engines Ltd., Poona made an arrangement with the Expert Services Bureau 
Ltd., petitioner No. 2 in this case. The nature of the police scheme was a 
subject matter of a dispute between the workers and the management and it 
was carried to the Supreme Court in Kirloskar Oil Engines v. Hanumant 
Leaman Bibawe* and it was held by the Supreme Court: 


“Considering the scheme under which the services of the watchmen were made available to 
the appellant and the oral evidence on record, it became clear that the watchman could not 
claim the status of industrial employee qua the company.” 


The Supreme Court, therefore, only decided the question as to whether the 
watchman, who had started the dispute by making an application under s. 38A 
of the Industrial Disputes Act, 1947, was an employee; and they did not con- 
sider the general question as to whether the employment of watchmen under 
contract labour required to be prohibited. After stating this result of the said 
decision, the Tribunal considered the scheme of watchmen provided by Expert 
Services Bureau to Kirloskar Oil Engines Ltd. and came to the conclusion 
that the decision of the Supreme Court in Standard Vacuum Refg. Co. v. 
Their Workmen, could not be extended to the case of watchmen. The Tri- 
bunal, therefore, inter alia rejected the demand for abolition of contract 
system in that case. In the course of its reasoning, the Tribunal appears to 
have assumed that the conditions of service of the watchmen were irrelevant 
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for deciding whether the system should be abolished. We do not think that 
the Tribunal was right in its view. The contract labour system in India— 
well known and universally condemned—sprang up during the British rule. 
Indented or contract labour in indigo farms was hardly better that pure 
slavery. Similar was the case of contract labour in tea gardens and Mahatma 
Gandhi’s agitation against the same has now become a part of Indian history. 
A change for the better started before India achieved independence. The 
change continued at a greater pace after independence. Even so, contract 
system prevailed in a modified form. The contractor, the jobber, the Mucca- 
dam—he functioned under different names—provided teams of labour, dealt 
with them as herds of cattle, made them toil and slave, and pocketed a major 
slice of their earnings, which were meagre for lack of organisation in labour. 
Over a large number of years ‘‘contract system’’ of labour has acquired an 
evil reputation, and quite rightly. But times have changed greatly, though 
not completely. It has therefore become necessary to be very vigilant and 
analytical when examining cases of individual industries to find out whether 
the evil of contract system exists in the employment of labour in that indus- 
try. It becomes necessary to ascertain whether any such evils exist in any 
form even if it is not called a contract system. But it is equally necessary 
to ascertain that a system of employment of labour which has no such evil, 
and may even be more beneficial, is not condemned by merely dubbing it a 
‘contract system’’. In short, the absence or presence of the label ‘‘contract 
system’’ should make no difference in examining the system of labour in any 
particular industry and a system should not be condemned merely because it 
is given that label. 


Mr. Sowani drew our attention to the Contract Labour (Regulation and 
Abolition) Bill, 1967 stating that it was passed by the Rajya Sabha and is 
pending before the Lok Sabha. We cannot rely on the bill for any purpose 
as it bas not yet become law. We have to decide the present case on the basis 
of the law at present in force. As stated above, in our opinion, there is no 
principle of law which prohibits absolutely all contract systems in all cases. 
The Industrial Tribunal has to consider each case on its merits and decide 
whether the contract system deserves to be continued or prohibited. Even the 
statement of objects and reasons annexed to the bill referred to by Mr. Sowani 
does not show that the bill was intended to prohibit absolutely the system of 
contract labour. It is well-known that contract labour is frowned upon by 
labour commissions and labour enquiry committees whenever such contract 
labour results in exploitation of workers. But it is also well-known that it is 
more convenient and reasonable to have sometimes certain services under con- 
tract labour rather than to have regular employees, as in the case of auditors 
referred to above. In the statement of objects and reasons, it is, therefore, 
stated : 


“The proposed Bill aims at the abolition of contract labour in respect of such categories 
as may be notified by the appropriate Government in the light of certain criteria that have been 
laid down, and at regulating the service conditions of contract labour where abolition is not 
possible. The Bill provides for the setting up of Advisory Boards of a tripartite character, 
representing various interests, to advise the Central and State Governments in administering 
the legislation and registration of establishments and contractors.” 


Mr. Sowani, however, submitted that the criteria which is referred to in the 
statement of objects and reasons is the criteria mentioned in clause 10 of the 
bill, which is as follows: 
“(a) whether the process, operation or other work is incidental to, or necessary for, the 
industry, trade, business, manufacture or occupation that is carried on in the establishment ; 
(b) whether it is of perennial nature, that is to say, itis of sufficient duration, having regard 


to the nature of industry, trade, business, 'manufacture or occupation carried on in that esta- 
blishment ; 
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(c) whether it is done ordinarily through regular workmen in that establishment or an 
establishment similar thereto ; 


(d) whether it is sufficient to employ considerable number of whole-time workmen.” 


Mr. Sowani, therefore, submitted that since these are the very criteria applied 
by the Tribunal in coming to the conclusion that the employment of watch- 
men under the contract labour system in the present case should be abolished, 
this Court should not interfere with the decision of the Tribunal under 
arts. 226 and 227 of the Constitution of India. As stated above, the Tribunal has 
not applied all that is stated in the criteria on the basis of the material on 
record. Moreover, even the bill does not say that the moment the criteria is 
satisfied the contract labour system should be abolished. Even under the bill, 
an advisory board has to advise the State Government as to whether in the 
particular case, the contract Jabour system should be prohibited. If and when 
the Act comes into force and the advisory board is of the view that such a 
contract system should be abolished, the matter may be different. At the 
moment, however, we have no doubt that there was no material before the Tri- 
bunal to show that the system of employing watchmen under the contract 
labour in the present case was an evil system which required to be stopped. 
In the absence of any such material, the Tribunal was not justified in prohi- 
biting it. 

For these reasons, the direction of the Tribunal relating to the engagement 
of watchmen in sub-paragraph IV of paragraph 19 of its award must be struck 
down and the petition allowed to that extent. Rule is, therefore, made abso- 
lute. In the circumstances of the case, there shall be no order as to costs. 


Rule made absolute. 


ORIGINAL CIVIL. 


Before Mr. Justice Tulzapurkar. 
NABUKHAN MOHAMMED HUSSEIN KHAN v. S. RAMAMURTHI.* 


Bombay Police Act (Bom. XXH of 1951, Secs. 58, 57, 59-61—Externment proceedings—Nature of, 
—Such proceedings when io be used—Whether particulars and reasons for externment to be 
furnished to proposed externes. 


Exxternment proceedings under the Bombay Police Act, 1951, are largely precautionary 
and based on suspicion. The question whether the individual concerned should be ex- 
terned or not depends upon the subjective satisfaction of the officer or authority concerned 
and the provisions pertaining thereto in the Act are intended to be used in special cases 
requiring special treatment, that is to say, cases which cannot be dealt with under the 
ordinary law and in the very nature of things particulars regarding specific instances, the 
timings or places thereof or the persons concerned therein cannot be furnished to the 
proposed externec. All that the proposed externee is entitled to know is the general nature 
of material allegations against him and on receipt of notice containing such allegations, 
he is to furnish his explanation which has to be of a general nature and he could take up 
defence of mala fide, malice, or mistaken identity, or he may tender proof of his general 
good conduct, or alibi, during the period covered by the notice. 

State v. Narsingh Jangsingh', distinguished. 

Hari Khemu Gawali v. The Deputy Commissioner of Police, Bombay’, Raghubhat Dtlia- 
bhabhai Bhandari v. The Disirict Magistrates, Thana’, State of Gujarat v. Mehbubkhan* and 
State v. Sushil Govind Kasale®, referred to. 


“Decided, February 11/12, 1970. O.C.J. 2 [1956] S.C.R. 506, s.c. 58 Bom. L.R. 995, 
Aliscellancous Petition No. 277 of 1969. 8 [1956]S.C.R. 583, s.c. 58 Bom. L.R, 1007 
1 (1964) Criminal Application No. 1066 4 [1968] AIR. S.C. 1468. 
of 1963 (with Criminal Applications Nos. 1149 & (1970) Criminal Appeal No. 1201 of 
and 1150 of 1008), decided by Naik and Bal 1969, decided by Palckar and Gatne JJ., on 
JJ., on April 28, 1964 (Unrep.). February 3/4, 1070 (Unrep.). 
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Tem facts are stated in the judgment. 


P. 8. Nadkarm, for the petitioner. 
A. H. Desai, instructed by Inttle & Co., for the respondents. 


TULZAPURKAR J. By this petition filed under art. 226 of the Constitution 
the petitioner is seeking to challenge the validity and/or legality of the extern- 
ment order No. 307/C/48 of 1969 dated March 3, 1969 passed against him by 
the Deputy Commissioner of Police, Zone II, Greater Bombay (respondent 
No. 1) under s. 56 of the Bombay Police Act, 1951. 


It appears that with a view to initiate externment proceedings against the 
petitioner a notice under s. 59 of the said Act was served upon him on 
October 30, 1968 by the Assistant Commissioner of Police, ‘D’ Division, Bom- 
bay calling upon him to tender his explanation regarding the allegations de- 
tailed at the foot of the notice, and for receiving the same and hearing him 
and his evidence, if any, the Assistant Commissioner fixed the appointment on 
November 6, 1968 at 11 A.M. at Nagpada Police Station. The allegations de- 
tailed at the foot of the notice were as follows: 

“Allegations :— 

I, Since April, 1968 in the localities of Foras Road, Bachu Shethwadi, Sukhlaji Street, 
Chikalpada and Nagpada and the areas adjoining thereto, in Greater Bombay, your acts and 
movements are causing alarm, harm and danger to the residents of the aforesaid localities and 
areas in that :— 

(i) You assault the residents of the aforesaid localities and areas suspecting them to be 
giving information to the police about your illegal actvities which are offences falling under 
Chapter XVI of the Indian Penal Code. 

(ii) You commit robberies by extorting money from the residents of the aforesaid loca- 
lities and areas at the point of knife and/or under threats of assault, which are offences falling 
under Chapter XVI of the Indian Penal Code. 

(iii) You use criminal force on women and girls in the aforesaid localities and areas with 
the intention of outraging their modesty which are offences falling under Chapter XVI of the 
Indian Penal Code. 

If, Since April 1968, you have committed several acts of the nature mentioned in paras 
(i), (ii) and (iii) above in the aforesaid localities and areas, 

III That the witnesses including the complainants in respect of your acts and offences 
mentioned in paragraphs (i), (i) and (iii) above are not willing to come forward to give evidence 
against you in public by reason of apprehension on their part as regards the safcty of their person 
in that they apprehend that they would be assaulted by you if they do so.” 


Pursuant to the aforesaid notice the petitioner submitted a detailed written 
explanation on November 26, 1968 substantially denying all the aforesaid alle- 
gations. During the course of the proceedings before the Assistant Commis- 
sioner of Police statements of several persons were recorded and statements of 
as many as 11 witnesses on the side of the petitioner were also recorded. The 
petitioner produced character certificates from Shri Ansari, J. P. and Shri 
Rusi Mehta, another J.P. and Municipal Councillor. Since according to him 
he was ill during the material portion of the period covered by the notice the 
petitioner produced a medical certificate of Dr. H. G. Chinwalla under whose 
treatment he was and also led the evidence of his brother-in-law Capt. Idnani, 
an. ex-military officer and an ex-Income-tax Officer, with whom he was staying 
on Bhulabhai Desai Road, during the period of his illness. The proceedings 
before the Assistant Commissioner of Police were over on or about December 
7, 1968 and all the papers and record of the proceedings were sent by him to 
respondent No. 1, who appointed January 18, 1969 as the day for hearing the 
petitioner. The petitioner was represented by his advocate before respondent 
No. 1, who made his submissions on behalf of the petitioner showing cause 
against the proposed externment order. Eventually on March 3, 1969 respon- 
dent No. 1 passed the externment order against the petitioner directing him to 
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remove himself out of the limits of Greater Bombay and Thana District by 
Central Railway route within two days from the date of the order and the 
petitioner was further directed not to enter or return to the said areas of 
Greater Bombay and Thana District for a period of two years from the date 
of that order without the permission in writing from the Comissioner of 
Police, Greater Bombay or the Government of Maharashtra. The operative 
part of this order is preceded by several recitals which show that respondent 
No. 1 had considered the evidence that had been placed before him against the 
petitioner in support of the allegations contained im the notice served under 
s. 59, that he also took into account the explanation tendered by the peti- 
tioner and all the evidence furnished by him and that after considering the 
entire material placed before him he was satisfied about the matters mention- 
ed in paras. I, II and IIL of the said notice. A copy of the externment order 
has been annexed as exh. ‘D?’ to the petition. 


It appears that against the aforesaid order the petitioner has preferred an 
appeal to the State Government under s. 60 of the said Act and while the 
said appeal is still pending, he has approached this Court by way of a writ 
petition challenging the validity or legality of the said order. He has chal- 
lenged the order on the following grounds, namely (a) that it has been pass- 
ed mala fide by respondent No. 1, (b) that the grounds or allegations con- 
tained in the notice under s. 59 were and are too vague and no details or 
particulars thereof were furnished, (c) that respondent No. 1 himself should 
have received his explanation and heard the evidence of all witnesses and dele- 
gating that part of the enquiry to the Assistant Commissioner of Police was 
illegal and contrary to law, (d) that order does not set out the reasons on the 
basis of which respondent No. 1 satisfied himself about the matters contained 
in paras. I, II and III of the notice, thereby rendering his right of appeal 
under s. 60 illusory and (e) that it directs him to remove himself outside the 
limits of Thana District when admittedly all his alleged activities were within 
the area of Greater Bombay which is illegal and unwarranted and the said 
fact also shows non-application of mind on the part of respondent No. 1. For 
these reasons the petitioner contends that the externment order is liable to be 
quashed. On the other hand, it is urged by the State that the petition is not 
maintainable as the remedy of the appeal has not been exhausted by the peti- 
tioner. Respondent No. 1 has emphatically denied that he has passed the im- 
pugned order mala fide. He has further pointed out that s. 59 permits dele- 
gation of holding of the enquiry and that he had duly authorised the Assis- 
tant Commissioner of Police to hold such enquiry. It is pointed out that 
general nature of the material allegations were disclosed to the petitioner in 
the notice as required by law and no details or particulars could be given 
having regard to the nature of the enquiry contemplated by the relevant 
sections of the Act. It has been contended that the petitioner is not entitled 
to know the reasons for the order and that the order directing him to remove 
himself outside Thana District was properly and justifiably passed by respon- 
dent No. 1 in view of the facts and circumstances of the case. 


Dealing with the first ground of attack, it may be stated that Mr. Nadkarni 
contended that the impugned order had been passed mala fide by respondent 
No. 1 and he pressed into service both the factual as well as the legal aspects of 
the matter before me. According to him, from 1950 onwards the petitioner, 
for reasons unknown to him, came in the bad books of the police, especially 
the Nagpada Police Station and between 1950 and 1966 several proceedings by 
way of criminal prosecutions and preventive measures under special enact- 
ments were taken against him but in all these he was acquitted, exonerated 
or released. Mr. Nadkarni pointed out that admittedly the petitioner had been 
roped in three Sessions cases (Sessions Case No. 26/1/57 for offences under 
ss. 302, 324 and 114, Indian Penal Code, Sessions Case No. 262/1962 for acid 
throwing under s. 326 and Sessions Case No. 276/1965 for offences under s. 394, 
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326, 307 and 114, Indian Penal Code) but was acquitted in each of them and 
he had been also arrested on September 1, 1964 by the Nagpada Police Station 
for alleged offences under ss. 328, 342, 366, 392 and 114, Indian Penal Code 
but was discharged by the Presidency Magistr ate for want of evidence and had 
been also arrested by the Princess Street Police Station on December 13, 1366 
under C.R. No. 786/1966 but was subsequently acquitted. He further pointed 
out that on two prior occasions externment proceedings were taken against his 
client, first in 1951 and on the second occasion in 1961 and the first ended in 
a mere warning being issued to him on December 18, 1951 while the second 
were dropped when he applied for a transfer of the proceedings from one 
particular police officer to another on the ground that the first officer had a 
bias against him. Similarly on three occasions the petitioner was served with 
detention orders, twice under the Preventive Detention Act and once under 
the Defence of India Rules but Mr. Nadkarni pointed out that in respect of 
detention order served on March 6, 19538, when the petitioner preferred a writ 
petition to the Supreme Court against it, the order was withdrawn during the 
pendency of his writ petition, that the second detention order served upon him 
on October 10, 1961 was set aside by this Court on January 11, 1962 in Cr. Peti- 
tion No. 1727 of 1961 preferred by him, while in respect of the third deten- 
tion order served on him under Defence of India Rules in 1965 he was re- 
leased on January 29, 1966 during the pendency of a habeas corpus petition 
preferred against that order. According to Mr. Nadkarni, because the police 
failed to get him convicted or externed or detained successfully in their afore- 
said attempts, the present proceedings had been initiated against him and he 
had been externed and these facts show that the impugned order had been 
passed by respondent No. 1 in mala fide exercise of the powers vested in him. 
It is difficult to accept this contention of Mr. Nadkarni for more than one 
reason. In the first place, though it is true that several proceedings by way 
of criminal prosecutions and preventive measure were adopted against the peti- 
tioner and though in all those proceedings he was either acquitted, exonerated 
or released, there is no material on record to show what connection those prior 
proceedings had with respondent No. 1 who has passed the externment order 
in question. It is possible that the petitioner might have been proceeded 
against in the aforesaid manner on several occasions between 1950 and 1966 but 
how and why respondent No. 1 should be actuated with malice or mala fide in- 
tention towards the petitioner has nowhere been brought on record. Secondly, 
it is abundantly clear from the notice which was served upon the petitioner 
that all the activities on his part which were the subject-matter of enquiry 
related to the period between April 1968 and October 1968—in respect of 
which alleged activities no prosecution nor any preventive measures were adop- 
ted previously. Thirdly, respondent No. 1 has made it very clear in his affi- 
davit that he has not taken into consideration, while passing the order in 
question, any of those prior proceedings adopted against the petitioner between 
1950 and 1966 and in fact he confined his attention to the materials placed be- 
fore him pertaining to the activities of the petitioner during the period April 
to October 1968. In view of these facts and circumstances, it is difficult to 
hold that respondent No. 1 was actuated by any malice or mala fide intention 
against the petitioner when he considered the relevant material and passed the 
order. 

On the legal aspect of the question, Mr. Nadkarni contended that the allega- 
tions contained in the notice served under s. 59, if carefully scrutinised, would 
show that all the alleged activities on the part of the petitioner related to 
eommission of cognisable offences on his part in the locality concerned and, 
according to Mr. Nadkarni, if that be so, he should have been proceeded against 
in the ordinary way under the ordinary criminal law and it was absolutely 
aceon for respondent No. 1 to take recourse to extra-ordinary remedy of 

the externment order under special provisions contained in ss, 56 to 
59 of the Bombay Police Act. In this behalf, Mr. Nadkarni invited my atten- 
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tion to an observation made by Justice Mukherjea in Ashutosh v. State of 
Delhi! to the effect: 

“.,.There could be no better proof of ‘mala fides’ on the part of the executive authorities 

than a use of the extraordinary provisions contained in the Act for purposes for which ordinary 
law is quite sufficient.” 
Relying*upon the aforesaid observation Mr. Nadkarni urged that in the pre- 
sent case when the alleged activities of the petitioner disclosed the commission 
of cognisable offences on his part the police could have prosecuted him under 
ordinary criminal law and the fact that respondent No. 1 had resorted to an 
extraordinary remedy of passing the externment order by using special provi- 
sions contained in the Bombay Police Act was sufficient proof of mala fides on 
his part and therefore the impugned order should be quashed. In my 
view, the observation relied upon by Mr. Nadkarni will have to be considered 
in the context of the facts and circumstances obtaining in that case. There 
the detenu, who was ordinarily a resident of West Bengal and a member of 
the Working Committee as also of All India Committee of Hindu Maha- 
sabha, arrived in Delhi on April 1, 1950 with a view to attend certain meet- 
ings of the aforesaid committees scheduled to be held on Ist and 2nd of April 
and immediately on his arrival an order was served on him by the District 
Magistrate directing his detention under the Preventive Detention Act. As a 
matter of fact the proposed meetings could not be held as the persons who 
were expected to take leading part in the same were externed from Delhi. On 
a petition challenging the detention order on the ground of mala -fides the 
Supreme Court observed that if as the District Magistrate thought that the 
detenu’s presence in Delhi at that time might lead to disturbance of com. 
munal peace, there were certainly ample powers under the ordinary law which 
he could exercise for the purpose of preventing the mischief and further that 
it was difficult to see why a different treatment was meted out to the peti- 
tioner and he was consigned to detention in jail for an indefinite period of 
time. It was in those circumstances that the Court expressed the view thai 
there could be no better proof of mala fides on the part of the executive autho- 
rities than a use of the extraordinary provisions contained in the Act for the 
purposes for which ordinary law was quite sufficient. In other words, it is 
only when in the circumstances of a given case, an ordinary remedy under the 
ordinary law is available and that too is sufficient to meet the exigency of the 
cuse that recourse to extraordinary provisions could be regarded as a mala fide 
exercise of the power on the part of the executive authority. : The facts in 
the present case are entirely different. It is undoubtedly true that the alleged 
activities on the part of the petitioner as set out in the notice do pertain to 
the commission of cognizable offences on his part within the period mentioned 
in the notice, but at the same time the petitioner was also told that witnesses 
including the complainants in respect of his said acts and offences were not 
willing to come forward to give evidence against him in public for fear of 
danger to their person, and as regards this aspect of the matter also respon- 
dent No. 1 was required to be and was in fact satisfied about and then he 
issued the impugned order. In other words, it was because of such terro- 
ristic means on the part of the petitioner that ordinary remedy of prosecuting 
him for cognizable offences under ordinary criminal law was not and could not 
be availed of by the police and it was in these circumstances that the extern- 
ment proceedings were instituted against the petitioner and eventually the ex- 
ternment order was passed against him. It is, therefore, difficult to say that 
the recourse to extraordinary remedy of passing the externment order against 
the petitioner in the case would be proof of mala fides on the part of respon- 
dent No. 1. The first ground of attack levelled by Mr. Nadkarni against the 
externment order, therefore, fails. 
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Mr. Nadkarni next contended that respondent No. 1 himself should have exa- 
mined the witnesses and should not have left this work to the Assistant Com- 
missioner of Police. According to him, the said course deprived respondent 
No. 1 from seeing and watching the demeanour of the witnesses who gave evid- 
ence and had further deprived him of the opportunity of forming his own 
view about the said witnesses. He urged that such delegation of part of the en- 
quiry to a subordinate officer was contrary to law. In my view, there is no sub- 
stance in this contention for the simple reason that s. 59(7) of the Act clearly 
provides for recording of such evidence and holding the preliminary inquiry by 
an officer other than the officer who passes the externment order. Relevant 
portion of sub-s. (Z) of s. 59 of the Act runs as follows: 


‘(7) Before an order under section 55, 56 or 57 is passed against any person the officer 
acting under any of the said sections or any officer above the rank of an Inspector authorised 
by that officer shall inform the person in writing of the general nature of the material allegations 
against him and give him a reasonable opportunity of tendering an explanation regarding them. 
If such person makes an application for the examination of any witness produced by him, the 
authority or officer concerned shall grant such application; and examine such witness, unless 
for reasons to be recorded in writing, the authority or officer is of opinion that such application 
is made for the purpose of vexation or delay....” 


There is no dispute before me that the officer, who had served the notice, ac- 
cepted the explanation and examined witnesses tendered by the petitioner, was 
the Assistant Commissioner of Police, much above the rank of an Inspector and 
had been duly authorised in that behalf by respondent No. 1. Besides, the pro- 
visions of ss. 56, 57 and 59 clearly imply that the officer duly authorised in that 
behalf, after he holds the inquiry, has to send the entire record of the enquiry 
to the Commissioner or the Deputy Commissioner who ultimately passes the 
externment order after considering the entire material so sent to him. It was 
not disputed by Mr. Nadkarni before me that in this case the entire material 
which was produced before the Assistant Commissioner was actually sent by 
him to respondent No. 1 who ultimately passed the externment order against 
the petitioner. In face of such statutory provision contained in s. 59(J) of 
the Act, it is difficult to accept Mr. Nadkarni’s contention that the course 
‘adopted in the present case could be regarded as unjustified or contrary to law. 


The next two grounds of attack pressed by Mr. Nadkarni,in my view, could 
be conveniently dealt with together. According to Mr. Nadkarni, the grounds 
or the allegations contained in the notice under s. 59 which was served upon 
the potitioner were vague, inasmuch as, no details or particulars regarding any 
specific incident or its time or place or persons concerned therein were fur- 
nished to the petitioner and the petitioner was really handicapped in giving 
his explanation and meet the said allegations effectively. He, therefore, urged 
that the said notice was bad and consequently the externment order passed on 
the basis of such vague notice will have to be quashed. Secondly he contend- 
ed that the externment order served upon the petitioner did not contain any 
reasons on the basis of which respondent No. 1 could be said to have satisfied 
himself about the matters set out in the relevant recital portion of the order 
(the relevant recital portion being almost a verbatim copy of the allegations 
contained in paras. I, II and III of the notice) and in the absence of such 
reasons being furnished to him, his right of appeal provided for under s. 60 
of the Act became illusory. Mr. Nadkarni pointed out that under s. 60(2) 
the person against whom the externment order has been passed is required to 
prefer the appeal in duplicate in the form of a memorandum setting forth 
concisely ‘‘the grounds of objection to the order appealed against’’ and he 
further pointed out that even the State Government under sub-s. (3) of s. 60 
was required to give a reasonable opportunity to the externee to be heard 
either personally or by a pleader, advocate or attorney and after such further 
inguiry as it-may deem necessary the State Government had been empowered 
to confirm, vary or cancel or set aside the order appealed against. Mr. Nad- 
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karni, therefore, urged that in order that the externee’s appeal against the ex- 
ternment order should become effective it was absolutely essential that reasons 
for the order should be furnished to him and in the absence of reasons the 
right of appeal conferred upon the externee is rendered utterly illusory. In 
the present case, since no reasons were to be found in the order itself, nor were 
they communicated to him, though demanded later on, the petitioner’s right of 
appeal has been rendered illusory and, therefore, the externment order was 
liable to be set aside. 

Both these grounds of attack urged by Mr. Nadkarni against the externment 
order necessitate the consideration of the entire scheme of the relevant sections 
of the Act pertaining to preventive measure of externment, namely ss. 56, 57, 
59, 60 and 61 of the Act. Fortunately, the scheme of these provisions came 
to be considered by the Supreme Court in two decisions, namely Hari Khemu 
Gawali v. The Deputy Commissioner of Police, Bombay? and Bhagubhai Dulla- 
bhabha Bhandari v. The District Magistrate, Thana’ In both these cases the 
constitutional validity of these provisions, particularly ss. 56 and 57, was 
challenged and in the context of that challenge the Supreme Court considered 
the entire scheme pertaining to these provisions contained in the Act. In the 
first place in the former decision (Hari Gawalt’s case) on the nature of extern- 
ment proceedings the Supreme Court quoted with approval the observation of 
Chief Justice Patanjali Shastri in The State of Madras v. V. G. Row* to the 
effect: ‘‘externment of individuals, like preventive detention, is largely pre- 
cautionary and based on suspicion’’ and also the observations of Lord Finlay 
in Rex v. Halliday’ to the effect: ‘‘the Court was the least appropriate tri- 
bunal to investigate into circumstances of suspicion on which such anticipatory 
action must be largely based’’. Secondly the Supreme Court has emphasised 
the fact that under the relevant provisions the question has to depend upon 
the subjective satisfaction of the officer or the authority concerned either in 
the first instance or in appeal. It is clear that ss. 56 and 57, under which 
externment orders could be passed in different sets of circumstances mention- 
ed therein, in terms provide that the officer passing the order has to form his 
own opinion and has to satisfy himself about the existence of circumstances 
that warrant the issuance of the order in the case of a given individual, while - 
the tenor of s. 60 suggests that the State Government as the appellate autho- 
rity has to consider the matter subjectively; sub-s. (3) of s. 60 enables the 
State Government to make such further inquiry as it deems fit before con- 
firming or varying or setting aside the order passed by the officer under s. 56 
or 57. Dealing with the argument that the impugned order was based on pre- 
vious orders of discharge or acquittal and was therefore illegal the Supreme 
Court observed as follows (p. 525): 

«What has been urged against the legality of the order impugned is that it is based on 
previous orders of discharge or acquittal. It is said that those orders were passed because 
there was not sufficient evidence to bring the charge home to the accused. The insufficiency 
of the evidence itself may have been due to witnesses not being available to depose in open 
court or they may have been overawed and their testimony tampered with. These are all 
matters which cannot be examined by this Court in an objective way, when the legislature has pro- 
vided for the subjective satisfaction of the authorities or officers who have been entrusted with the 
duty of enforcing those special provisions of the Act.” (Italics are mine.) 

Thirdly, one of the contentions raised before the Supreme Court was pre- 
cisely the same which has been urged by Mr. Nadkarni before me, namely 
that the grounds or allegations furnished to the proposed externee in the notice 
served on him were very vague and no particulars were disclosed and as such 
the proposed externee could not deal with the same in his explanation and in 
any case it would be very difficult for him to avail of at least the second 
ground on which s. 61 permits him to get the matter judicially examined, 


2 [1956]S.C.R. 506, s.c. 58 Bom. L.R. 995. 4 poa A.LR. S.C. 196. 
3 [1956] S.C.R. 588, s.c. 58 Bom. L.R. & [1917] A.C. 260. 
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namely that there was no material before the authority concerned upon which 
it could have based its order, but the Court, while upholding the constitu- 
tional validity of ss. 56 and 57, negatived the said contention. After consider- 
ing the entire scheme of ss. 55, 56, 57, 59, 60 and 61, the Court while dealing 
with the aforesaid argument arising under s. 59 read with s. 61 observed as 
follows (p. 523): 


**...1n this connection it was argued on behalf of the petitioner that section 59 only required 

the general nature of the material allegations against the person externed to be disclosed and 
that, as it did not further provide for particulars to be supplied to such a person, it would be 
very difficult for him to avail of at least the second ground on which section 61 permits him to 
get the matter judicially examined, But in the very nature of things ti could not have been other- 
wise. The grounds available to an eaternes had necessarily to be very limited in their scope because 
tf evidence were available which could be adduced in public, such a person could be dealt with under 
the preventive sections of the Code of Criminal Procedure, for example, under section 107 or sec- 
tion 110. But the special provisions now under examination proceed on the basis that the 
person dealt with under any of the sections 55, 56 or 57 is of such a character as not to permit 
the ordinary laws of the land being put in motion in the ordinary way, namely, of examining 
witnesses in open court who should be cross-examined by the party against whom they were 
deposing. The provisions we are now examining are plainly intended to be used in special cases 
requiring special treatment, that is, cases which cannot be dealt with under the preventive sections 
of the Code of Criminal Procedure.” 
In another case decided by the Supreme Court, namely State of Gujarat v. 
Mehbubkhan® the same question arose for decision. There in the notice served 
upon the proposed externee under s. 59 one of the allegations was that he 
used to consume eatables from the place of public entertainment without pay- 
ment and when legal dues were demanded he used to beat the pérson. It was 
contended that no particulars, as to which place or places of entertainment was 
or were in contemplation, had been furnished to enable the proposed externee 
to make his representation or give his explanation and as such the notice 
suffered from serious infirmity and consequently the externment order was 
liable to be set aside; the contention was accepted by the High Court but the 
Supreme Court negatived it saying that while considering the question whe- 
ther notice under s. 59 suffered from any infirmity on the ground of vague- 
ness the observations in Hari Gawali’s case should be borne in mind. The 
Supreme Court in effect held that in the very nature of things the above 
particulars could not be furnished and further observed that the notice re- 
ferred to the period during which the acts were stated to have been commit- 
ted, as well as the area where they were said to have been committed and that 
was sufficient compliance of s. 59 which required that the general nature of 
material allegations against the proposed externee be disclosed. On the ques- 
tion of what type of explanation the proposed externee could give in reply to 
the notice, Mr. Justice Vaidialingam has observed as follows (p. 1474) : 


“Considering it from the point of view of the party against whom an order of extern- 
ment is proposed to be passed, it must be emphasized that when he has to tender an explana- 
tion to a notice, under Section 59, he can only give an explanation, which can be of a general 
nature. It may be open to him to take a defence, of the action being taken, due to mala fides, 
malice, or mistaken identity, or he may be able to tender proof of his general good conduct, 
or alibi, during the period covered by the notice and the like.” 

From the aforesaid discussion of the relevant authorities, it will become 
clear that externment proceedings are largely precautionary and based on 
suspicion, that the question whether the individual concerned should be exter- 
ned or not depends upon subjective satisfaction of the officer or authority con- 
cerned and that the provisions pertaining thereto in the Bombay Police Act 
are intended to be used in special cases requiring special treatment, that is to 
say, cases which cannot be dealt with under the ordinary law and in the very 
nature of things particulars regarding specific instances, the timings or places 
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thereof or the persons concerned therein cannot be furnished to the proposed 
externee and all that the proposed externee is entitled to know is the general 
nature of material allegations against him and that on receipt of notice con- 
taining such general nature of material allegations against him, he is also to 
furnish his explanation which has to be of general nature and he could, of 
course, take up defences of the type mentioned in the observations of Mr. 
Justice Vaidialingam quoted above. It is in light of the aforesaid scheme of 
the said provisions as clarified by the Supreme Court in its aforesaid judg- 
ments that the aforesaid two grounds of attack levelled by Mr. Nadkarni 
against the externment order in this case will have to be considered. The first 
grievance of Mr. Nadkarni is that the allegations contained in the notice under 
s. 59 served upon the petitioner suffered from the infirmity of vagueness, in- 
asmuch as, particulars regarding any specific instances or its timings or places 
or persons concerned therein have not been furnished to the petitioner and he 
was really handicapped in giving his explanation in regard to those allega- 
tions. If the notice served upon the petitioner is carefully scrutinised it 
would appear clear that the petitioner was informed about the nature of his 
activities allegedly indulged in by him, he was also informed the precise period 
of his alleged activities and he was further informed about the localities in 
which he had allegedly indulged in those activities and, in my view, that could 
be said to be sufficient compliance of s. 59 which requires that the general 
nature of material allegations should have been disclosed to him and it is also 
clear that in the very nature of things details or particulars of instances, their 
timings and places or persons concerned therein could obviously be not fur- 
nished to him, for, obviously, if these particulars could be furnished, then pro- 
ceedings under the ordinary law of the land could have been easily instituted 
against him. The aforesaid grievance of Mr. Nadkarni therefore has no sub- 
stance. As regards his further grievance that no reasons in the externment 
order had been furnished to his client and such non-furnishing of the reasons 
in the order has rendered his client’s right of appeal illusory, the same, in 
my view, would stand on the same footing as the first grievance. If detailed 
particulars regarding specific instances or timings or places thereof or persons 
concerned therein cannot be furnished to the proposed externee while 
serving notice under s. 59 upon him, in view of the nature of proceedings in- 
stituted against him, then reasons in the externment order passed by the officer 
concerned could also be not furnished to the proposed externee. Mr. Nadkarni 
contended that reasons in the order should be furnished to the proposed ex- 
ternee in order that the appeal should not become illusory. What Mr. Nad- 
karni in effect wants the officer concerned to do is to furnish to the proposed 
externee his (officer’s) process of reasoning by which he has satisfied himself 
about the matters contained in the allegations mentioned in the notice under 
s. 59; in other words, the officer passing the order has to disclose the basis 
on which he has rejected the explanation or evidence adduced by the petitioner 
against the proposed action and the basis on which he has accepted the other 
material which is received on record behind the back of the proposed externee 
and he has to indicate his reasons why he preferred one type of evidence or 
material to the evidence or material furnished by the petitioner before him. 
Such disclosure of the process of reasoning would, in my view, defeat the very 
object with which proceedings under the said special provisions are under- 
taken. Secondly, under the relevant provisions of the Act, not merely the 
officer passing the order but also the appellate authority acting under s. 60 
of the Act has to decide the question on his or its subjective satisfaction. If, 
therefore, the officer concerned has to decide the matter subjectively and has 
to form his subjective opinion as to whether on the material placed before him 
the proposed externment order should be passed or not, it would be incon- 
gruous to require the said officer to disclose his reasons or process of reason- 
ing by which he has satisfied himself about the veracity or otherwise of the 
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allegations contained in notice under s. 59. The appellate authority also, it is 
clear from the observations of the Supreme Court in Hari Gawals’s case, has 
to decide the matter in appeal subjectively by applying its own mind to all 
the materials that would be placed before it. It is true that under s. 60(2) 
the externee is required to set out in his memorandum of appeal ‘‘the grounds 
of objection to the order appealed against’’ but in the very nature of things 
if his explanation in reply to notice under s. 59 has got to be of general nature 
and he could take defences of the type indicated in the observations of the 
Supreme Court in the case of State of Gujarat v. Mehbubkhan, I fail to see why 
the grounds of objection in appeal could not be of similar nature and he could 
certainly press similar type of grounds in his appeal which he ‘could press be- 
fore the officer concerned in the first instance. Having regard to the scheme 
of the relevant provisions and the nature of proceedings undertaken against 
the proposed externee and for reasons indicated above, I am not inclined to 
accept Mr. Nadkarni’s contention that the right of appeal conferred upon the 
externee under s. 60 of the Act is rendered illusory if reasons in the extern- 
ment order are not communicated to the externee. In fact such an argument, 
though in connection with furnishing of detailed particulars in the notice under 
s. 59, was advanced before the Supreme Court in Hari Gawali’s case but the 
game was repelled by that Court in the following words (p. 523): 


“It was next contended that the provisions relating to hearing any evidence that may 
be adduced by the police or by the person proceeded against and right of appeal to the State 
Government conferred by section 60 of the Act are illusory. We cannot agree that the right of 
appeal to the State Government granted to the person proceeded against by an order under 
section 57 is illusory because it is expected that the State Government which has been charged 
with the duty of examining the material with a view to being satisfied that circumstances 
existed justifying a preventive order of that nature, will discharge its functions with due care 
and caution.” 


Moreover, in the present case, the externment proceedings were instituted 
against the petitioner under s. 56 of the Act—under both the els. (a) and (b) 
thereof. In other words, not only was the petitioner informed by the notice 
under s. 59 that his acts and movements in the localities concerned were caus- 
ing alarm, harm and danger to the residents of the said localities and areas but 
he was also informed that the witnesses including the complainants in respect 
of his acts and offences were not willing to come forward to give evidence 
against him in public by reason of apprehension on their part as regards 
safety of their person, in that they apprehended that they would be assaulted 
by him if they do so. If such were the nature of allegations made against the 
petitioner, it is obvious that details or particulars of specific instances, the 
timings and places thereof and the persons concerned therein, in the very 
nature of things, could never be furnished to the petitioner while serving the 
notice under s. 59 upon him, for, if such particulars were disclosed, the safety 
of the witnesses would be lost and the witnesses would be exposed to danger 
of personal harm. Similarly, furnishing of reasons in the externment order, 
that is to say, the process of reasoning by which the officer passing the extern- 
ment order has satisfied himself about the veracity or otherwise of the allega- 
tions made against the proposed externee, would expose the witnesses to the 
danger of personal harm. In the circumstances, it is difficult to accept Mr. 
Nadkarni’s contention that the externment order passed against his client 
should be set aside either on the ground that the notice under s. 59 was vague 
or that no reasons for the order had been communicated to his client. 


Mr. Nadkarni, however, relied upon the judgment of a Division Bench of 
this Court in State v. Narsingh Jangsingh’ where observations have been made 
by Mr. Justice Naik which lend support to his contention that in the absence 
of reasons being furnished to the externee his right of appeal becomes illusory 


7 (1964) Criminal Application No. 1066 and 1150 of 1968), decided by Naik and Bal 
of 1968 (with Criminal Applications Nos. 1149 JJ., on April 28, 1964 (Unrep.). 
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and such an order deserves to be quashed. Particularly, Mr. Nadkarni drew 
my attention to the following observation in that judgment: 


. “eJn order that the right of appeal should not prove illusory, it is necessary that the 
externees know the reasons or the grounds on which the orders of externment have been passed.” 


and Mr. Nadkarni pointed out that that was one of the grounds on which the 
externment order in that case was quashed by the Court. In the first place, 
the aforesaid observation on which Mr. Nadkarni has relied to some extent 
runs counter to the observations of the Supreme Court in Hari Gawala’s case. 
It is true that in Hari Gawals’s case the point that the appeal became illu- 
sory for want of reasons being furnished to the externee had not directly 
arisen, but the Supreme Court concerned itself with that aspect of the matter 
in. view of the contention that was urged before it on behalf of the externee 
that the entire provision relating to hearing any evidence that may be adduced 
by the police or by the person proceeded against and the right of appeal +o 
the State Government conferred by s. 60 of the Act would become illusory if 
detailed particulars of the material allegations were not furnished to the pro- 
posed externee, and in that context the Supreme Court indicated how the right 
of appeal could not be said to have been rendered illusory. Secondly, the 
decision of the Division Bench on which Mr. Nadkarni has relied is distin- 
guishable on facts. In the case before the Division Bench, the Sub-Divisional 
Magistrate who had passed the externment order had stated that he had re- 
corded his reasons for the order on a separate sheet of paper, while an affi- 
davit had been filed on behalf of the appellate authority that they were not 
aware of any such reasons having been given by the Sub-Divisional Magistrate 
or that such reasons having been recorded by the Sub-Divisional Magistrate 
` on a separate sheet of paper; in view of this discrepancy which was there in 
what Sub-Divisional Magistrate had stated and in what was stated by the ap- 
pellate authority in the affidavit before the Court, the Division Bench took 
the view that the entire material on the basis of which the externment order 
was passed including the reasons which had been given by the officer con- 
cerned had not been placed before the appellate authority and, therefore, the 
right of appeal was regarded as illusory, for, the appellate authority had not 
before it all the materials, particularly the reasons which had been separate- 
ly recorded by the Sub-Divisional Magistrate. It is in light of these facts which 
obtained in that case that the Division Bench took the view that the right of 
appeal had become illusory and the externment order was liable to be quashed. 
The observations on which Mr. Nadkarni has relied will have to be considered 
in the light of peculiar facts which obtained in that case and I do not think 
that that decision has laid down any general proposition of law that reasons 
for externment must be furnished to the externee and that in the absence of 
such reasons being furnished to him the appeal becomes illusory or that there- 
fore the externment deserves to be quashed. I may mention that Mr. Desai 
appearing for the respondents has invited my attention to the judgment of 
another Division Bench of this Court in State v. Sushil Govind Kasale’ where 
my brothers Palekar and Gatne JJ. have distinguished the aforesaid decision in 
State v. Narsingh Jangsingh on precisely the same ground on which I have 
tried.to distinguish the same here. In this view of the matter, I am unable 
to accept Mr. Nadkarni’s contention that the externment order in the present 
case is liable to be quashed because reasons for the order are not to be found 
in the order itself or have not been communicated to the petitioner. 

The last contention of Mr. Nadkarni has been that respondent No. 1 has 
directed in his order that the petitioner should remove himself outside the. 
limits, of not only Greater Bombay but also of Thana. District which is a con- 
tiguous district, and, according to Mr. Nadkarni, that part of the order, when 
the materials before the officer showed that all the alleged activities on the 
` g (1970) Criminal Appeal No. 1201 of 1669, February 8/4, 1970 nae 
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part of the petitioner were confined to certain localities in Greater Bombay, 
clearly indicated non-application of mind on the part of respondent No. 1 
while passing the order and on that ground the externment order was liable 
to be set aside. In-this connection he relied upon the Judgment of this Court 
in the case of Balu Shivling v.:Dw. Magistrate? In that case the Sub-Divi- 
gional Magistrate had satisfied’ himself only about two illegal activities on the 
part of the proposed externee, both of which activities were confined to the 
town of Pandharpur and even so the proposed externee had been externed out 
of not only the entire district of Sholapur but also the adjoining districts of 
Satara and Poona and while setting aside the order Mr. Justice Tarkunde 
man the following observations (p. 82): 


...Section 58 authorises the externment of a person outside the area within the local limits 
of the jurisdiction of the authority making the order as well as ‘such area and any district or 
districts, or any part thereof, contiguous thereto.’ These words, however, cannot be so inter- 
preted as to enable the authority to extend the area of externment without reference to the pur- 
pose of the externment. In a sense, the whole State of Maharashtra is contiguous to any area 
within that State. If the authority concerned is not to have an arbitrary and unguided discre- 
tion in deciding the area of externment, it must follow that the area must be so chosen as to 
mect the situation created by the movements or acts of the person to be externed. Such an 
interpretation is also necessary in order that s. 56 may be in conformity with art. 19(6) of. the 
Constitution referred to above. The restriction placed by s. 56 on the fundamental rights 
guaranteed by art. 19(1) (d) and (e) of the Constitution cannot be held to be a reasonable restric- 
tion, unless the area of externment is restricted to the requirement created by the movements 
or acts of the person to be externed.”’ 


It is clear that the aforesaid observations lay down a principle that every order 
passed under s. 56 or s. 57 of the Bombay Police Act must, having regard to 
the constitutional protection of citizens, be a reasonable order and one test of 
reasonableness is that the area from which the externee is asked to keep away 
must have a reasonable relation to the nature of his activities and that it must 
not appear that the area specified from which he is to keep away is excessive- 
ly wide. The aforesaid decision came to be considered by another Division 
Bench of this Court in Raymond Anthony D’Souza v. Deputy Commissioner of 
Police in which the order of externment, passed against the petitioner there, 
was challenged on the ground that though the activities of the petitioner were 
confined to localities like Santacruz in Greater Bombay he had been externed 
not only from -limits of Greater Bombay but also from the limits of Thana 
District. After accepting the principle laid down in Balu Shivling v. Dw. 
Magistrate, the learned Chief Justice sitting with Mr. Justice Kamat observed 
in connection with the aforesaid argument that was pressed before them as 
follows: 

“In the present case the area of activity of the externee was undoubtedly stated to be 
Santacruz, but Santacruz is a fairly wide area. Moreover it is very intimately connected with 
the surrounding area of Thana district. It is common knowledge that Thana town in the 
surrounding area is also an area where large industries have grown contiguous with the industrial 
area of Greater Bombay and that the entire industrial area is connected together by several 
means of communication including suburban trains of which there are several during each day, 
by taxis plying to and from Greater Bombay and by bus services operating between Greater 
Bombay and several parts of Thana District. Therefore the Police could reasonably have 
thought that it would not be sufficient to ask the petitioner to keep off only from the area of 
Greater Bombay which has an equally busy and highly industrialised area contiguous to it. 
Therefore, the order was extended to Thana District. The same unreasonableness which 
appeared in the gase before the Division Bench does not appear in the present case. We are 
unable, therefore, to accept the second contention.” 


In my view, the position that obtains in the present case is very much the same 
which obtained in the case before the learned Chief Justice and Mr. Justice 


9 (1968) 71 Bom. L.R. 79. _- of 1968, decided by Kotval C.J. and Kamat 
10 (1969) Criminal Application No. 1427 J., on March 17, 1969 (Unrep.). -` 
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Kamat, It is true that the area of the activities of the petitioner has been 
said to be the localities of Foras Road, Bachhu Seth Wadi, Sukhlaji Street, 
Chikalpada and Nagpada and the area adjoining thereto in Greater Bombay, 
but these areas are also sufficiently wide. Besides it is undisputed that the 
contiguous area of Thana district is intimately connected with the industrial 
area of Greater Bombay with cheaper and quicker means of transport and 
communication. If, therefore, having regard to these facts respondent No. 1 
thought fit that the petitioner should be asked to remove himself not only out 
of Greater Bombay but also beyond the limits of Thana district, it cannot be 
said that respondent No. 1 had either acted unreasonbly or without applying 
his mind to the facts of the case. The nature of the activities in which the 
petitioner indulged in and the localities and the areas in which he indulged 
in those activities were such that these could have repercussion on the con- 
tiguous areas of Thana district and in this view of the matter, I do not think 
that the principle enunciated in Balu Shivling v. Diw. Magistrate could be in- 
voked in this case for the purpose of quashing or setting aside the externment 
order. 


In the result, I am inclined to take the view that no sufficient ground has 
been made out for quashing the externment order passed against the peti- 
tioner. Rule is, therefore, discharged with costs. 


Rule discharged. 


APPELLATE CIVIL, 


Before Mr. Justice Vaidya. 


MAHADEO KESHAV LANGARKAR 
Y 


SHAMRAO BALWANT KESARKAR.® 


Transfer of Property Act (IV of 1882), Secs. 3, 534—Specific Relief Act (47 of 1963), Sec. 19(b) 
—Specific Relief Act (I of 1877), Sec. 27(b) Illustration 3—Whether general principles of 
constructive notice in Explanation L of 8. 3 of Transfer of Property applicable to notice referred 
to in proviso to 8. 534A of Aci—Word ‘title’ in Explanation LI of s. 3 whether means only 
completed title in accordance with lam—Tenant’s righi to possession vis-a-vis subsequent pur- 
chaser of property. 


The general principles with regard to constructive notice embodied in Explanation IJ 
to s. 3 of the Transfer of Property Act, 1882, will be applicable to the notice referred to 
in the proviso to s, 58A of the Act. 

The word ‘title’ used in the Explanation IX means not only a completed title in accord- 
ance with law but also includes an equitable interest which a transferee may acquire in any 
property by virtue of, and under the contract of transfer. A subsequent purchaser of an 
immovable property would be affected with notice of the interest of a tenant who is in 
possession of the property in part performance of an unregistered agreement with the 
lessor and consequently with notice of such agreement, and would not succeed in defeating 
the tenant’s claim to retain possession under the protection given to him by s. 58A of the 
Transfer of Property Act. 

Tiloke Chand v. Beattie & Co.', applied. 

Md. Aslam Khan v. Feroze Shah’, Ramkrishna v. Mahade?* and Baburam Bag v. Madhab 

Chandra Pollay,* referred to. 


*Decided, July 31, 1970. Second Appeal Regular Civil Suit No. 79 of 1960. 
No. 600 of 1968, against the decision of P. S. 1 [1926] A.I.R. Cal. 204. 
Malvankar, District Judge at Kolhapur, in 2 Haei A.I.R. P.C. 228. 
Civil Appeal No. 808 of 1961, reversing the 8 [1965] A.ILR. Pat. 467. 
decree passed by D. B. Deshpande, Civil 4 (1918) LL.R. 40 Cal, 565. 
Judge, Junior Division, Ichalkaranji, in 
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Tue facts appear in the judgment. 


N. D. Hombalkar, for the appellants. 
P. 8. Joshs, for the respondent. 


VADYA J. This second appeal arises out of a suit filed by the respondent 
to obtain possession of western half share out of house No. 611 situated at 
Vadgaon in Ichalkaranji Taluka. According to the plaintiff, the house origin- 
ally belonged to one Tatoba Laxman Pise. On March 14, 1958, Tatoba sold 
his undivided half share in the house to defendant No. 1. The defendants 
were, however, in possession of the entire house as tenants since 1953. On 
March 8, 1960, Tatoba sold the remaining half to the plaintiff under a regis- 
tered sale deed. The defendants were not willing to make an actual partition 
of the house. The plaintiff, therefore, prayed in the suit for an equitable 
partition of the house and possession of the western half of the house. The 
defendants resisted the suit contending that on March 8, 1960, Tatoba had no 
saleable interest in the suit property; hence, the plaintiff could not maintain 
the suit. They further alleged that on January 24, 1958, Tatoba had entered 
into an agreement with the defendants to sell the entire house to them and 
they were in possession of the house since then in pursuance of that agree- 
ment. As it transpired later that one Nivritti Haval had half share in the 
entire house, they entered into an agreement with Haval on October 18, 1958 
to purchase the remaining half share in the house. They had, in the mean- 
while, got a registered sale deed executed by Pise in respect of his half share 
on March 14, 1958, as stated by the plaintiff. Thus the defendants claimed 
to be in possession of the half share sold by Tatoba under the sale deed dated 
March 14, 1958 and the remaining half share under the agreement dated 
January 24, 1958 entered into with Tatoba and the agreement dated October 
18, 1958 entered into with Haval and claimed equity of part performance 
against any transferee with notice of their possession. They further stated 
that Haval entered into an agreement with the defendants and thereafter 
transferred his share to Tatoba Pise and hence Haval had lost all interest in 
the property and Tatoba was bound to convey the property to the defendants 
under the original agreement dated January 24, 1958. They submitted that 
the plaintiff was not a bona fide purchaser without notice of the above trans- 
actions between the defendants and the said Tatoba and Haval and hence, the 
plaintiff was not entitled to recover possession of the house from the defen- 
dants. The learned Civil Judge framed the necessary issues and on consider- 
ing carefully the documentary and oral evidence in the case found 

(1) that the plaintiff proved the sale deed executed by Tatoba in his favour 
on March 8, 1960, 

(2) that Tatoba had only half share in the suit property at the time of the 
said sale deed dated March 8, 1960, 

(3) but that defendant No. 1 (though the findings in this behalf have been 
recorded by the learned Judge in a confused way by referring to both the de- 
fendants, it appears he meant defendant No. 1) was entitled to protect his pos- 
session of the whole house under s. 538A of the Transfer of Property Act, and 

(4) that the plaintiff was estopped from bringing his suit in view of the 

eontracts entered into by his predecessor-in-title with defendant No. 1. 
He, therefore, dismissed the plaintiff’s suit with costs by his judgment and 
decree dated July 25, 1961. Feeling aggrieved by the said decision, the plaintiff 
carried an appeal in the Court of the District Judge at Kolhapur and the learned 
District Judge reversed the decree on the ground that although the defendants 
were entitled to the equity of part performance under s. 53A against Tatoba and 
Haval, that equity was not available against the plaintiff because the plaintiff 
was a bona fide purchaser for value without notice of the contracts or of the 
part performance thereof. In view of this finding, the learned District Judge 
decreed the plaintiff’s suit. 
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The said decree is challenged in the above second appeal by the defendants 
and it is urged by Mr. Hombalkar, the learned counsel for the defendants, 
that the learned District Judge erred in law in holding that the plaintiff had no 
notice of the equity of part performance in favour of the defendants. The 
finding of the learned District Judge that the defendants fulfilled all the re- 
quirements of s. 53A of the Transfer of Property Act and were entitled to 
protection of their possession under the said s. 53A is a finding which cannot 
be assailed by the plaintiff. The finding is recorded by the learned District 
Judge after carefully considering all the relevant agreements and the require- 
ments of s. 53A and Mr. Joshi, the learned counsel for the plaintiff-respondent, 
has not been able to point out any error in that finding. 


Mr. Joshi, however, submitted that the learned District Judge was quite 
right m further holding that the facts of the case attracted the operation of 
the proviso to s. 58A which runs as follows: 


“Provided that nothing in this section shall affect the rights of a transferee for consideration 
who has no notice of the contract or of the part performance thereof.” l 


The learned District Judge reversed the finding recorded by the learned Civil 
Judge on this point observing as follows: 


H.. Here again, if we remember the fact that the Defendants were occupying the house since 
1958 as tenants, the fact that they continued in possession in part performance of the contract 
can hardly be known to a third person. After all, it was a change in character of possession. 
And therefore, unless there is something more on the part of the Defendants to show this change 
in character or possession, it would be extremely difficult to hold that the third person could 
have knowledge of the fact that the Defendants were continuing in part performance of the 
contract with Nivritti Haval. It is true that admittedly the Defendants have taken tap-water 
connection and have also constructed a bath-room. But even assuming that these improve- 
ments were made by the Defendants in part performance of the contract, the question is 
whether the Plaintiff would be said to have had the notice of it. The notice contemplated 
under the proviso to Section 58-A is not of improvements, but of the part performance of the 
contract. Butthere is nothing on the record to show that at the time the Plaintiff purchased 
this house from Tatoba Pise he knew that the Defendants had made these improvements, much 
less can it be said that he had the knowledge that the Defendants had made these improvements 
in part performance of the contract. I am, therefore, inclined to think that the Defendants 
have failed to prove that the Plaintiff had the notice either of the contract between them and 
Nivritti Haval or of the part performance thereof.” 


It may also be noticed that the defendants relied on a notice published in a 
daily newspaper known as ‘Pudhari’ dated .March 4, 1960 and contended that 
the publication must have come to the knowledge of the plaintiff. The learned 
District Judge rejected this contention on the ground that there was nothing 
on the record to show that ‘Pudhari’ was in circulation in Vadgaon and there 
was also nothing on the record to suggest that the plaintiff had any oppor- 
tunity to know about this notice. 


However, it appears that the attention of the learned District Judge was 
not drawn to the definition contained in s. 3 of the Transfer of Property Aet, 
1882, the material portion of which runs as follows: 


“ca person is said to have notice’ of a fact when he actually knows that fact, or when, but 
for wilful abstention from an enquiry or search which he ought to have made, or gross negli- 
gence, he would have known it. 

Explanation I.—... 

Foplanation IT.—Any person acquiring any immovable property or any share or interest 
in any such property shall be deemed to have notice of the title, if any, of any person who is 
for the time being in actual possession thereof. 

Explanation LU.—...” 


Reliance is placed by Mr. Hombalkar for the appellant on the terms of Ex- 
planation IJ. He contended that the defendants being admittedly in posses- 
sion of the entire suit house, in view of the said Explanation II, the plaintiff 


1970.] - MAHADEO KESHAV YV. SHAMBAO BALWANT (A.C.J.)— Vaidya J. 457 


should be deemed to have notice of the contracts between defendant No. 1 and 
Totoba and Haval; and in any event, it was his duty to make a proper en- 
quiry about the rights of the defendants who were in possession of the pro- 
perty before purchasing the property; and he having failed to do so, he must 
be said to have had notice of the equities in favour of the defendants within 
the meaning of that definition. 


It is not the case of the plaintiff that he made any enquiry with the defen- 
dants about the rights, if any, which they had in the property. But Mr. 
Joshi tried to repel this argument by contending that the constructive notice 
imputed to the purchaser under Explanation II is only in respect of ‘title’ 
and not in respect of any equity such as a contract to purchase the property 
or part performance referred to in the proviso to s. 58A. Mr. Joshi’s con- 
tention is, however, contrary to well established principles of law regarding 
constructive notice. The principle stated by Rankin J. in Tidoke Chand v. 
Beattie & Co.,}—which, of course, was a case decided prior to the amendment 
of the definition of notice in 8. 3 will apply to the facts of this case; and 
that principle is as follows: 

“In this case there was a tenant upon the property and his open possession is notice not 
only of the immediate terms of his tenancy but of collateral agreements as well, in the absenco 
of all enquiry by the transferees,” 


The principle was also adopted in illustration 3 to s. 27(6) of the Specific 
Relief Act, 1877; and the section is re-enacted in s. 19(6) of the Specific 
Relief Act, 1963, though the illustration has been omitted. In Md. Aslam 
Khan v. Feroze Shah? while dealing with the said s. 27(b) of the Specific 
Relief Act, 1877, the Privy Council laid down: 


‘““Where.a transferee has knowledge of such facts which would put him on inquiry which if 
prosecuted would have disclosed a previous agreement, such transferee is not a transferee without 
notice of the original contract within the meaning of the exception in section 27(b).” 


In my judgment, the use of the word ‘title’ in Explanation II does not 
mean that the general principles with regard to constructive notice embodied 
therein will not be applicable to the notice referred to in the proviso to s. 58A. 
From the illustration to. 27(b) of the Specific Relief Act, 1877 referred to 
above and from the above decision of the Caleutta High Court, it is clear 
that the word ‘title’ as used in the Explanation II means not only a completed 
title in accordance with law but also includes an equitable interest which a 
transferee may acquire in any property by virtue of, and under the contract 
of transfer. A subsequent purchaser of an immovable property would be 
affected with notice of the interest of a tenant who is in possession of the pro- 
perty in part performance of an unregistered agreement with the lessor and 
consequently with notice of such agreement, and would not succeed in de- 
feating the tenant’s claim to retain possession under the protection given to 
him by s. 538A of the Act. Reference in this connection may be made to 
Ramkrishna v. Mahadei.? 


In the aforesaid Toke Chand’s case also there was a tenant in possession. 
During the pendency of the lease, the tenant advanced Rs. 7,800 to the land- 
lord on a verbal agreement that the money was to be spent on repairs and 
repaid by the landlord by giving credit to the tenant for monthly rents as 
they became due. Some time later, the mortgagee of the property obtained a 
decree against the landlord for sale on the mortgage, purchased the house at 
the Court sale and gave notice to the tenant to quit. It was held by San- 
derson C.J. and Rankin J. that the mortgagee was not entitled to evict the 
tenant on that notice because the possession of the tenant was constructive 
notice to the mortgagee not only of his tenancy but also of the agreement 
under which he was entitled to remain in possession until the end of August 


1 [1926] ALR. Cal. 204, at p. 211. 8 [1065] A.LR. Pat. 467. 
2 [1082] ALR. P.C. 228. 
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1923 as the landlord had agreed to allow the tenant to remain in possession 
of the premises till that time when he borrowed from the tenant Rs. 7,800. 

As stated by Sir Lawrence Jenkins in Baburam Bag v. Madhab Chandra 
Pollay,* 


‘¢,..the occupation of property by a tenant ordinarily affects one who would take a transfer 

of that property with notice of that tenant’s rights, and if he chooses to make no mquiry of 
the tenant, he cannot claim to be a transferee without notice.” 
In view of these principles, it was the duty of the plaintiff to make an enquiry 
with the defendants as to what their rights were. As the plaintiff admittedly 
failed to make any enquiry in respect of the rights of the defendants in the 
said house, it must be held that he had notice of the contract or part perform- 
ance thereof; and hence, in my opinion, the learned District Judge erred in law 
in holding that the proviso to s. 58A was attracted in this case. In the facts 
and circumstances of the case, it cannot be said that the plaintiff was a trans- 
feree for consideration, who had no notice of the contract or of the part per- 
formance thereof within the meaning of that proviso, because the defendants 
were in possession of the house and it was incumbent on the plaintiff to make 
proper enquiry into their rights before getting a sale of the half share in the 
property in his favour. 

For these reasons, the defendants must succeed because under s. 58A, defen- 
dant No. 1 having contracted with Tatoba and Haval to purchase the pro- 
perty, must be continued in possession of the suit house in part performance 
of the contract; and defendant No. 1 being ready and willing to perform his 
part of the contract, neither Tatoba nor Haval or the plaintiff, who claims 
under Tatoba, can deprive the defendants of the possession of the suit house. 

In the result, the decree passed by the learned District Judge is set aside 
and the decree passed by the Civil Judge is restored. Appeal allowed with 


costs throughout. Appeal allowed. 


Before Mr. Justice Nain. 
DHARAMDAS MOTIBHAI WANI v. SHIDYA JATRYA BHIL.* 
Bombay Money-lenders Act (Bom. XXXI of 1947), Secs. X9), 2(10), 10—Negotiable Instruments 
Act (XXVI of 1881), Sec. 80—Civil Procedure Code (Act V of 1908), O. XXXVII—Promissory 
note not mentioning rate of interest and interest .not claimed in suit on ti—Whether transac- 
tion “loan” within s. 2(9) of Money-lenders Act. 

The expression ‘‘an advance at interest’? in s. 2(9) of the Bombay Money-lenders Act, 
1946, covers cases where the interest was provided by the contract as well as cases where 
the interest was payable under a statute. 

In a suit filed on a promissory note in which the rate of interest was not mentioned and 
no interest was claimed in the suit, the question was whether the transaction was “loan” 
within the meaning of that word in s. 2(9) of the Bombay Money-lenders Act, 1946 :— 

Held, that by virtue of s. 80 of the Negotiable Instruments Act, 1881, the advance made 
under the promissory note was an advance at interest and, therefore, a loan within the 
meaning of s. 2(9) of the Bombay Money-lenders Act. 


Tue facts are stated in the judgment. 


Dr. B. R. Naik, for the appellant-original plaintiff. 
V. V. Divekar, for the respondents-original defendants. 


Narn J. Both the Second Appeal and the Civil Revision Application have 
been filed by the original plaintiff. The Second Appeal arises from the suit 


4 - (1918) I.L.R. 40 Cal. 565, at p. 569. at Dhulia, in Civil Appeal No. a of 1960, 
*Decided, September 21, 1970. Second Ap- setting aside the decree POTR y M. A. 
peal No. 122 p 1968 (with Civil Revision Deshpande, Civil Judge, D Nandurhay, 


Application No. 123 of 1968), against the in Regular Civil Suit No. 56 of 1960. 
decision of R. P. Salve, Extra Assistant Judge 
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he filed in the Court of the learned Civil Judge, Junior Division, Nandurbar, 
for recovery of Rs. 1,500 from the four defendants in the said suit. The 
Civil Revision Application arises from the suit he filed for the recovery of 
Rs. 600 in the same Court from the defendant in that suit. Both the claims 
are based on promissory notes which are executed after filling in blanks on a 
printed form, which is in Marathi. The printed form provides space for rate 
of interest both in figures and in words and in both the promissory notes these 
blanks were not filled in. In both the suits no interest was claimed upto the 
date of the suit. In both the suits, contentions were taken as to whether the 
transactions were governed by the Bombay Money-lenders Act, XX XI of 1947, 
(hereinafter for the sake of brevity referred to as the ‘‘Money-lenders Act’’). 
The learned trial Judge thought.that as no interest was claimed in the suits, 
the transactions were not ‘‘loans’’ within the meaning of that word in s. 2, sub- 
s. (9) of the Money-lenders Act. Evidence was led on the point as to whe- 
ther the plaintiff was a money-lender and whether he carried on the business 
of money-lending. But the learned trial Judge did not give any finding on 
that point. After disposing of the other contentions of the defendants as to 
whether the promissory notes were brought about by fraud or consideration 
had failed, the learned trial Judge decreed the two suits in favour of the 
plaintiff. 

The defendants in both the suits appealed to the District Court at Dhulia. 
The only contentions taken before the learned Assistant Judge, who heard the 
appeals, were whether the plaintiff was a money-lender and secondly whether 
the transactions were ‘‘loans’’. On the second point, the learned Assistant 
Judge took the view that as the documents in the suits were promissory notes 
and a promissory note was not excluded from the definition of the word ‘‘loan’”’ 
in the-Money-lenders Act, it was irrelevant whether the interest was mention- 
ed in the promissory note or not. He was of the opinion that the transactions 
covered by the promissory notes were ‘‘loans’’ as defined in s. 2, sub-s. (9) of 
the Money-lenders Act. On the first point, he gave a finding of fact that the 
plaintiff was carrying on the business of money-lending and was a money- 
lender within the meaning of that expression in s. 2, sub-s. (/0) of the Money- 
lenders Act. 


Section 2, sub-s. (9) of the Act defines ‘‘loan’’ as meaning an advance 
at interest. It further provides that it does not include an advance made on 
the basis of a negotiable instrument as defined in the Negotiable Instruments 
Act, 1881, other than a promissory note. It is clear that if the advance is 
made on the basis of a promissory note, it would not be excluded from the 
definition of a loan if it was an advance at interest. Section 2, sub-s. (10) 
defines a money-lender as a person who carries on the business of money-lend- 
ing in the State. Section 10 of the Act provides that no Court shall pass a 
decree in favour of a money-lender in any suit filed by him to which the 
Money-lenders Act applied unless the Court was satisfied that at the time 
when the loan or any part thereof, to which the suit relates, was advanced, the 
money-lender held a valid licence. Sub-section (2) provides that if during 
the trial of any such suit, the Court finds that the money-lender had not held 
such licence, the Court may, on the application of the money-lender, stay the 
hearing of the suit and require him to produce a licence within a period of 
three months. 


The two contentions taken before me by Dr. B. R. Naik, appearing for the 
plaintiff, are, firstly, that the transactions in the two suits are not governed 
by the Money-lenders Act, and, secondly, that even if they are, when the learn- 
ed Assistant Judge came to that conclusion he ought to have informed the 
plaintiff to enable him to make an application, if he so desired, for stay of 
the hearing of the suit for production of a money-lender’s licence. He con- 
tended that the learned Assistant Judge ought not to have dismissed the two 
suits. 
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Now, dealing with the first contention, it has been held as a finding of fact, 
that the plaintiff is carrying on the business of money-lending and he is a 
money-lender.. The only question that remains is whether the transactions in 
the two suits were advances at interest. As I have mentioned above, the blanks 
in the printed forms of promissory notes as to interest have not been filled. 
Dr. Naik contended that, firstly because interest is not mentioned in the pro- 
missory notes and secondly because no interest has been claimed in the suits 
these were not advances at interest. In my opinion, whether interest is or is 
not claimed in the suits is totally irrelevant to the determination of the ques- 
tion whether these were or were not advances at interest. The plaintiff can- 
not by giving up interest in the suit take the transaction out of the provisions 
of the Money-lenders Act. 

If the documents in the two suits had not attracted the provisions of s. 80 
of the Negotiable Instruments Act, there would have been no controversy on 
the question. The controversy 1s, however, introduced by s. 80 of the Negoti- 
able Instruments Act, which provides: 


“When no rate of interest is specifled in the instrument, interest on the amount due thereon 
shall, notwithstanding any agreement relating to interest betmeen any parties to the instrument, be 
calculated at the rate of six per centum per annum, from the date at which the same ought to 
have been paid by the party charged, until tender or realization of the amount due thereon, or 
until such date after the institution of a suit to recover such amount as the Court directs.” 
(Italics supplied). 


The words ‘‘notwithstanding any agreement relating to interest between any 
parties to the instrument’’, were substituted for the words ‘‘except in cases 
provided for by the Code of Civil Procedure section 522’’. Section 522 now 
corresponds to O. XXXVII of the Civil Procedure Code, 1908. The effect of 
the amendment appears to be that on the one hand it enables the Court to 
allow interest at the rate of 6 per cent. even in summary suits on negotiable 
instruments, on the other hand it affects all collateral agreements between the 
parties either as to the rate of interest payable or as to the liability of in- 
terest at all. Whether there is an agreement to charge interest at a rate 
either lower or higher than 6 per cent. or there is an agreement not to charge 
interest at all or the rate of interest is not specified in the promissory note, 
interest shall be allowed at 6 per cent. per annum. The question is whether 
by virtue of s. 80 of the Negotiable Instruments Act, an advance becomes an 
advance at interest and, therefore, a loan within the meaning of s. 2(9) of the 
Money-lenders Act. 

Dr. Naik on behalf of the plaintiff contended that ‘‘an advance at interest’? 
could only mean an advance where interest is payable by contract and not by 
virtue of statute. In my opinion, this contention is not correct, because what 
is not included in the definition of the word ‘‘loan’’ is enumerated in s. 2(9). 
To put the meaning suggested by Dr. Naik on the word ‘‘loan’’ would be to 
add to the list of excluded categories advances on promissory notes in which 
no rate of interest was specified. On the other hand, Mr. Divekar on behalf 
of the respondents contended that as an advance made on the basis of negoti- 
able instrument other than a promissory note was not included, this indicated 
that in all cases advance made on the basis of a promissory note was included 
in the word ‘‘loan’’. This contention also does not follow naturally from the 
words used in s. 2(9) (f) of the Money-lenders Act. 

In my opinion, the expression ‘‘an advance at interest’’ would cover cases 
where the interest was provided by the contract as well as cases where the in- 
terest was payable under a statute. The suit transactions were, therefore, 
loans within the meaning of s. 2(9) of the Money-lenders Act. The suit trans- 

actions being loans by a money-lender were hit by s. 10 of the Money-lenders 
Act. 

The trial Court had decreed the two suits. The learned Assistant Judge 
held in his judgments that the transactions were hit by the Money-lenders 
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Act and, therefore, he dismissed the two suits. The plaintiff was not aware 
of the findings of the learned Assistant Judge until after the judgments. 
There was, therefore, no opportunity given to him to make applications for 
stay of the hearing of the suits to enable him to produce a money-lender’s 
licence. The learned Judge, in my opinion, ought not to have dismissed the 
suit, but ought to have followed the procedure prescribed by s. 10 of the 
Money-lenders Act. 

The appeal and the Revision Application are, therefore, allowed and the 
judgments and decrees of the lower appellate Court are set aside. The rule 
in the Civil Revision Application will be made absolute. The finding that the 
plaintiff is a money-lender and that the suit transactions were loans within the 
meaning of s. 2(9) of the Money-lenders Act will, however, stand. The two 
appeals to the District Court are remanded to the District Court at Dhulia. 
That Court shall give an opportunity to the plaintiff to apply for stay of the 
hearing of the appeals to enable him to produce a money-lender’s licence with- 
in the period allowed by s. 10. If he does not produce the licence within that 
period, the suits shall be dismissed. If, however, the plaintiff produces such 
licence within that period, the suits shall be decreed after taking into con- 
sideration the question of interest, costs and instalments under ss. 21 and 24 
of the Money-lender’s Act. Hach party shall bear his own costs throughout in 
both these matters. 

Order accordingly. 


Before Mr. Justice Nain. 


GANGADHAR REVAPPA UMBARANIKAR 
Vv. 
SHANKAR VITHOBA GHOLASGAONKAR.* 

Provincial Insolvency Act (V of 1920), Secs. 68, 4, 69—Recetver in insolvency selling insolvent’s 
property under 8. 59 and getting approval of sale by Insolvency Court—Application by in- 
soluent’s creditors to set aside sale—Whether application appeal under 8. 68. 

A receiver in insolvency exercising his powers under s. 59 of the Provincial Insolvency 
Act, 1920, after selling the ingolvent’s property at an auction sale, made a report to the 
Insolvency Court stating that he had carried out the sale after getting the sanction of the 
Court and that the auction-purchaser was found to be the highest bidder and therefore the 
sale be confirmed. The Court passed an order approving the sale. The creditors of the 
insolvent then made an application to the Insolvency Court for setting aside the sale. On 

_ the question whether the application was or was not an appeal under s. 68 of the Act :— 

Held, that seeking and obtaining of the approval of the Insolvency Court did not render 
an act of the receiver for which he was fully empowered under s. 59 of the Act, an act of 
the Court, and 

that the application was an appeal under s. 68 of the Act and was neither an appli- 
cation under s. 4 of the Act nor under any inherent powers of the Insolvency Court. 

Deosthan Narsingji v. Bhake!, Jat Kishan v. Chiragh Din’, Rattanchand v. Hans Raj? 
and Hans Raj v. Rattan Chand‘, referred to. 


Tue facts appear in the judgment. 


_ R. V. Jahagirdar, for the appellant-original auction-purchaser. 
U. R. Lalit, for respondents Nos. 1 and 2-creditors. 
L. G. Khare, for respondent No. 3-Receiver. 
Prakash 8. Shah, for respondent No. 4. 


"“*Decided, September 15, 1970. Second in Insolvency Application No. 24 of 1064. 
Appeal No. 806 of 1966, against the decision 1 [1988] A.LR. Nag. 320. 

of N. K. Vani, District Judge at Sholapur, 2 [1985] A.LR. Lahore 60. 

in Civil Miscellaneous Appeal No. 98 of 1964, 3 963] A.LR. Punj. 243. 

setting aside the decree passed by N. M. 4 [1967] A.I.R. S.C. 1780. 

Datye, Civil Judge, Senior Division, Sholapur, : i 
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Narn J. This is an appeal against the appellate judgment dated July 31, 
1965 of the learned District Judge, Sholapur. It arises out of the sale of a 
house belonging to an insolvent. One Ramchandra Pralhad Naik was ad- 
judged an insolvent in Insolvency No. 24 of 1954 and respondent No. 3 was 
appointed Receiver in Insolvency. At an auction sale of the house of the 
insolvent on June 14, 1964 the property was knocked down to the appellant 
in this appeal. Respondents No. 1 and 2 are two of the creditors of the in- 
solvent who objected to the sale in favour of the appellant and applied to the 
Insolvency Court for the sale being set aside. The Insolvency Court dismiss- 
ed their application as time barred. They appealed to the District Court at 
Sholapur. On appeal the District Court set aside this sale in favour of the 
appelant and on December 5, 1965 at a fresh auction, the property was knock- 
cd down to respondent No. 4. Respondent No. 4 was added as a party respon- 
dent after this appeal was filed. Mr. Khare appearing for respondent No. 3 
has stated that he has instructions to submit to the orders of this Court. 

The appellant is a tenant of the house which is the subject-matter of this 
litigation. This house is situated on city survey No. 810 in the town of 
Akalkot. At the auction held by the Receiver on June 14, 1964 the appellant 
was found to be the highest bidder and was so declared. His bid was for 
Rs. 4,200. It appears that some of the creditors of the insolvent were not 
satisfied with this sale and protested to the Receiver that the price fetched was 
too low. The Receiver gave them one month’s time to find a person who was 
wiling to offer more than Rs. 4,200. The creditors were unable to find such 
buyer. On July 15, 1964 the Receiver made a report to the Court about the 
sale stating therein that he had carried out the sale after getting the sanction 
of the Court and that the appellant was found to be the highest bidder and 
therefore the sale be confirmed. On July 21, 1964 the learned Civil Judge 
passed an order reading, ‘‘Read report. The sale by the Receiver is ap- 
proved. The receiver to take further steps.” On July 21, 1964 the Receiver 
executed and got registered the necessary sale deed in favour of the appellant. 

On August 24, 1964 some of the creditors made an application to the In- 
solvency Court praying for setting aside the sale in favour of the appellant. 
In the application exh. 41 they stated that the amount of Rs. 4,200 was inade- 
quate. The insolvent had in his schedule valued the property at Rs. 20,000. 
They further stated that the property would fetch a price of Rs. 10,000. They 
stated that there was no proper publication of the notice of sale and merely 
hand-bills were distributed. They contended that if the sale had been adver- 
tised in local newspapers and by beat of drums the price fetched would have 
been higher. They further stated that there were persons who were willing 
to offer Rs. 5,000 for the house and therefore fresh auction sale should be held. 

The Insolvency Court dismissed this application on October 14, 1964 as time 
barred. It held that the application was an appeal to the Court against the 
act of the Receiver and that such appeal is required to be made within 21 days 
and as the appeal was not filed within 21 days after the sale was approved 
by the Court, it was time barred. Against the said decision only two of the 
ereditors of the insolvent, namely, respondents Nos. 1 and 2, appealed to the 
District Court at Sholapur. 

Before the learned District Judge, respondents Nos. 1 and 2 contended that the 
sale had taken place at the instance of the Court through the Receiver and 
was subject to the confirmation of the Court. It would therefore not be an 
act of Receiver under s. 68 of the Provincial Insolvency Act 5 of 1920 (here- 
inafter referred to as the Insolvency Act), but the application exh. 41 was 
under s. 4 of the Insolvency Act. The learned District Judge accepted this 
contention and held that the application exh. 41 was not time barred. He fur- 
ther held that the publication of the notice of sale was insufficient. He there- 
fore set aside the sale in favour of the present appellant. Against the said 
decision, the auction purchaser has filed the present appeal. However, no stay 
of fresh auction was obtained. 
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It appears that a fresh auction was held on December 5, 1965. It is an 
admitted fact that in the auction notice the Receiver set out the fact of the 
first sale on June 14, 1964 in favour of the present appellant and the fact 
that the present appellant had filed this second appeal in the High Court and 
that the second appeal was pending. The notice stated that if in the present 
appeal the appellant succeeded and the sale in his favour was confirmed, the 
Receiver would not be liable and that the sale was subject to the result of the 
present appeal. At the auction sale, the present appellant raised an objection 
to the sale. The Receiver read out the objection of the appellant at the sale. 
Thereafter at the auction sale the property was knocked down to respondent 
No. 4 for a sum of Rs. 9,825. Thereafter respondent No. 4 was joined as a 
party respondent to this appeal by an order dated February 26, 1970. 

The only question argued by the parties before me is whether the applica- 
tion exh. 41 was or was not an appeal under s. 68 of the Insolvency Act and 
if it was, whether it was beyond the period of limitation prescribed by the 
said section. To appreciate the arguments, it might be worthwhile to refer 
to certain provisions of the Insolvency Act. 

Section 4(/) provides that subject to the provisions of the said Act, the 
Court shall have full power to decide all questions whether of title or priority, 
or of any nature whatsoever and whether involving matters of law or of fact, 
which may arise in any case of insolvency coming within the cognizance of the 
Court, or which the Court may deem it expedient or necessary to decide for 
the purpose of doing complete justice or making a complete distribution of 
property. Section 59 provides that subject to the provisions of the said Act 
the Receiver shall, with all convenient speed, realise the property of the debtor 
and distribute dividends among the creditors entitled thereto, and for that 
purpose may sell all or any part of the property of the insolvent. Section 68 
provides that if the insolvent or any of the creditors or any other person is 
aggrieved -by any act or decision of the Receiver, he may apply to the Court, 
and the Court may confirm, reverse or modify the act or decision complained 
of, and make such order as it thinks just. The proviso to the said section 
states that no application under the said section shall be entertained after the 
expiration of 21 days from the date of the act or decision complained of. The 
heading of s. 68 is ‘‘Appeal to Court Against Receiver.” 

The contention of Mr. Lalit on behalf of respondents Nos. 1 and 2, who are 
two of the creditors of the insolvent, is that as the first sale which has been 
set aside by the District Court was held with the approval of the Insolvency 
Court and the knocking down of the property to the appellant was also ap- 
proved by the Insolveney Court, the sale was not an act of the Receiver but 
an act of the Court. The application exh. 41 therefore was not an appeal to 
the Court against the act of the Receiver under the provisions of s. 68 and 
therefore the limitation of 21 days prescribed by the proviso to that section 
did not apply. He contended that the said application was an application 
under the provisions of s. 4 of the Insolvency Act for which no limitation 
was prescribed and therefore it could be made at any time. Mr. P. S. Shah, 
who appeared for respondent No. 4, the second auction purchaser, supported 
Mr. Lalit and in addition contended that in any case the application exh. 41 
was under the inherent powers of the Court to rectify the errors of the Re- 
ceiver who was an officer of the Court. Mr. Lalit cited the judgment of Pollock 
J. in the case of Deosthan Narsingj+ v. Bhake.! In that case the Receiver wag 
appointed Receiver of the property of the insolvent on some conditions. One 
of those conditions was that the 


“receiver shall not dispose of any property without the express permission of the Court... No 
sale of immovable property would be knocked down by the receiver but he shall ascertain the ` 
highest bid on the spot and reserve final acceptance of the confirmation by this Court.” 


In view of the said term, the Receiver merely invited bids under the instruc- 
1 [1988] A.LR. Nag. 820. 
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tions of the Court and referred the bids received to the Court which accepted 
the highest bid. Pollock J. held that the sale was not the act of the Receiver 
and s. 68 did not apply and that. the: application to set aside such sale did 
not fall under ‘s. 68, but it fell under s. 4 -and was not barred by time al- 
though filed after 21 days after the date of sale. 

In our case it has not been shown that the’ powers of the Receiver were 
limited by any express orders of the Court: He was not appointed on the 
condition that he would merely ascertain the highest bid and reserve final ac- 
ceptance of the bid by the Court. I am therefore entitled to assume that the 
appointment of respondent No. 3 was unconditional and his powers of sale 
were derived from s. 59 of the Insolvency Act. Section 59 confers on the 
Receiver unconditional power to sell all or any of the property of the insol- 
vent. In our case the Receiver undoubtedly exercised this power. I expressly 
asked Mr. Lalit and Mr. Shah to point out any provision of the Insolvency 
Act which required the Receiver to seek approval of the Court for the pro- 
posed auction or of the highest bidder. They were, however, unable to point 
out any such provision. It is true that in this case the Receiver sought and 
obtained such approval. But this may have been a matter of precaution, be- 
cause ultimately if the insolvent or a creditor complained to the Court under 
s. 68, it would be the Court which would have to confirm, reverse or modify 
the act of the Receiver. But in my opinion the seeking and obtaining of such 
approval did not render an act of the Receiver for which he was fully em- 
powered under s. 59 an act of the Court. There is yet another aspect of the 
matter. If we were to assume for the sake of argument that the auction sale 
of June 14, 1964 was an act of the Court which was confirmed by the Court 
on July 21, 1964, no application would lie to the very Court for setting aside 
the sale. The application exh. 41 would in that case fail as being Incompetent. 
The remedy of respondents Nos. 1 and 2 would have been to appeal to the 
District Court under s. 75 of the Insolvency Act against the order of con- 
firmation dated July 21, 1964. By virtue of s. '75(4), such an appeal would 
have to be filed within 30 days. However, the application exh. 41 was filed 
before the Insolvency Court itself expressly praying that the sale by the Re- 
ceiver be set aside. In my opinion, therefore, the application exh. 41 was an 
appeal under s. 68 and not having been filed within a period of 21 days was 
clearly time barred. 

With regard to the inherent jurisdiction of the Insolvency Court invoked 
by Mr. Shah, it is true that no one shall suffer by a wrongful administrative 
act of an officer of the Court and the Court has an inherent power to rectify 
the mistakes of its officers. But in this case it was not the question of a 
wrongful administrative act of the Receiver, but what was challenged was ihe 
sufficiency of the notice of sale given by him. For such an act of the Re- 
ceiver, there is an express provision for appeal under s. 68 of the Insolvency 
Act and in view of the express provision, the Court would not have an in- 
herent power to set aside the sale. 

Mr. Jahagirdhar on behalf of the appellant invited my attention to a Divi- 
sion Bench judgement of the pre-partition Lahore High Court in the case of 
Jai Kishan v. Chiragh Din? In that case the insolvent made an application 
to the Insolvency Court purporting to be under s. 68 of the Insolvency Act 
objecting to the sale on the ground that the sale was opposed to the provisions 
of the Punjab Alienation of Land Act. One of the grounds on which the 
application was dismissed was that it was beyond a period of 21 days pre- 
seribed by the proviso to s. 68, rejecting the contention of the insolvent that 
the application was under s. 4 for which no period of limitation is prescribed. 
It was contended that intituling of the application as being under s. 68 was 
a mistake and the correct provision of law must be applied. On appeal the 
High Court held that even s. 4 expressly provided that it was subject to the 


2 [1985] A.LR. Lahore 60. 
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other provisions of the Act and s. 68 of- the Act provided that the applica- 
tion to set aside the order of the official receiver should be made within 21 
days and therefore even if the application be deemed to be under s. 4, it 
should have been made within ZI days as it was made to set aside an order 
of the official receiver. The above judgment of the Lahore High Court was 
relied upon in a Division Bench judgment of the Punjab High Court in the 
ease of Ratianchand v. Hans Raj3 In that case the Receiver had taken pos- 
session of certain property as being of the insolvent. A stranger made an 
application to the Insolvency Court to establish his title to the property. The 
High Court held that the stranger could have gone to an ordinary Court to 
establish his title within the ordinary period of limitation. If, however, he 
wanted relief to be given to him against what he considered to be an im- 
proper act of the Receiver, he must comply with the provisions of s. 68 and 
take the consequences that follow with regard to the finality of the orders as 
provided under ss. 4 and 75 of the Insolvency Act. The High Court held that 
such application even though filed under s. 4, if made more than 21 days after 
the attachment of the property by the Receiver of the property, was barred by 
time under the proviso to s. 68. This judgment of the Punjab High Court 
went in appeal to the Supreme Court. The judgment of the Supreme Court 
is reported in Hans Raj v. Rattan Chand* One of the passages in the judg- 
ment of Mitter J. reads as follows (p. 1783): 


“Leaving aside the decisions which were cited at the Bar, it appears to us, on a plain reading 
of the sections mentioned above and in particular, Ss. 4 and 68, that there can be no doubt that 
a person (like the appellant before us) complaining of the receiver taking possession of or attach- 
ing property in which the insolvent has no interest, must apply for relief within 21 days of the 
wrongful act of the receiver. He cannot be heard to say that his application is not under S, 68 
but under S. 4 and thus seek to avoid the short period of limitation prescribed under S. 68. 
Moreover, sub-s. (1) and sub-s. (2) of S. 4 both start with the phrase ‘subject to the provisions 
of this Act’ and even if it was possible to construe that S. 4 envisaged the making of an appli- 
cation for relief, such application would be subject to S. 68 of the Act.” 


Referring to the case of Heerabat v. Offl. Receivers the Supreme Court ob- 
served as under (p. 1785): 


“Itis difficult to accept the soundness of some of the dicta in the above judgment. The 
Official Receiver’s act in selling the property on 16th April 1960 may have been wholly wrong, 
but if the petitioner wanted the same to be set aside, she could either have made an application 
under S, 68 to the Court cr she could have filed a suit for relief under the ordinary law of the 
land. She could not, after a period of 21 days, start a proceeding in the insolvency Court des- 
cribing it as one under S. 4 so as to get out of the bar of limitation imposed by S. 68. She need 
not have waited till the sale of property. She might have applied to the Court as soon as the 
receiver took the first step by attaching the property.” 


In another place in the said judgment, (at p. 1786), the Supreme Court cites 
with approval the following passage from the judgment of the Rangoon High 
Court in the case of Ma Sein Nu v. U Mg Mg 


“Now, S. 4 defines the powers of the Insolvency Court to decide questions of law and fact 
arising in insolvency proceedings, but it does not lay down how the Court is to be moved to exercise 
those powers. ... Of course, the powers of the Court in deciding such an application are defined 
in S. 4, but this does not mean that the application itself is made under S. 4, and clearly it cannot 
be for S. 4 contains no provision as to how the Court is to be moved to exercise its powers, and 
for the mode of invoking the authority of the Court other provisions of the Act, such as Ss. 88, 
54 and 68, have to be consulted.” 


It therefore appears that s. 4 does not preseribe any application for relief 
under that section. Its object is to define the limits of jurisdiction of the 
Courts exercising powers in insolvency. It is not correct to say that a person 
aggrieved by an act of the Receiver has a choice of making an application under 

3 [1968] A.LR. Punj. 243, 5 [19683] A.LR. A.P. 200, 
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s. 4 or under s. 68. Where the application is for the setting aside a sale held 
by the Receiver or any other act of the Receiver or against any decision of the 
Receiver, it is an appeal under s. 68 of the Insolvency Act and as such the 
period of limitation of 21 days would be attracted to such application. 

I therefore hold that the application exh. 41 filed by the creditors was an 
appeal under s. 68 of the Insolvency Act. It was neither an application under 
the provisions of s. 4, nor under any inherent powers of the Insolvency Court. 
The application was therefore time barred. The Judgment and order of the 
District Court is therefore set aside and the order dated October 14, 1964 of 
the learned Civil Judge, Senior Division, Sholapur, is confirmed. Respondents 
Nos. 1 and 2 will pay to the appellant the costs of this appeal and the appeal 
in the District Court. The costs of respondent No. 3 will come out of the 
assets in insolvency. The sale dated December 5, 1965 in favour of respon- 
dent No. 4 is set aside. 

[The rest of the judgment is not material to this report.] 


Before Mr. Justice’ Nain. 


PITAMBAR GOVINDA BHAVSAR 
V. 


ABDUL GAFAR ABDUL RAJAK DESHMUKH.” 


Bombay Agricultural Debtors Relief Act (Bom. Act XXVII of 1947), Secs. 40, 28, 53, 2(15)— 
Bombay Land Revenue Code (Bom. V of 1879), Sec. 2(20)—Maharashira Land Revenue Code 
(XLI of 1966), Sec. 2(2)—Transfer of Property Act (IV of 1882), Secs. 105, 5—-Whether lease 
“alienation” within meaning of 8. 40, Bom. Act XXVIII of 1947-—Alienation, meaning of. 

A lease is not an “alienation” within the meaning of that word in s. 40 of the Bombay 
Agricultural Debtors Relief Act, 1947. 

“Alienation” means transfer of ownership of property to another person. The word 
applies to absolute conveyances of immovable property and imports an actual transfer of 
title. It does not include a Jease. 

Narayan v. Krishnaji! and Haji Abdulla v. Secretary of State*, referred to. 


THe facts appear in the judgment. 


M. R. Kotwal, for the appellant-defendant No. 5. 
V.M.Iamaye, for respondents Nos. 1-A to 1-D. 
Y. G. Madbhavs, for heirs of respondent No. 4. 


Nam J. This is an appeal by the original defendant No. 5 against the 
appellate judgment dated December 31, 1962 of the learned Assistant Judge, 
Jalgaon. Respondents Nos. 1-A to 1-D are the heirs and legal representa- 
tives of the original plaintiff. Respondent No. 4 is the heir and legal repre- 
sentative of the original defendant No. 3. Respondents Nos. 2, 3 and 5 are 
respectively defendants Nos. 1, 2 and 4. They have not appeared. 

On May 8, 1946 the plaintiff granted a lease of an area admeasuring 115 
feet x 125 feet out of survey No. 284/1 in Pachora, District Jalgaon, to de- 
fendants Nos. 1 and 2 for constructing a cinema house thereon by lease deed 
exh. 54. On December 31, 1948 defendants Nos. 1 and 2 assigned their lease- 
hold rights to defendant No. 3 who constructed a cinema house on the said 
land. He gave the cinema house to defendants Nos. 4 and 5 for running it. 
On November 22, 1956 defendant No. 3 assigned the leasehold rights to defen- 
dants Nos. 4 and 5. It appears, defendant No. 3 had not paid rent to the 


“Decided, September 24, 1970. Second Civil Judge, J.D., Chalisgaon, in Regular 
Appeal No. 245 of 1968, against the decision Suit No. 158 of 1958. 
of B. B. Tambe, Assistant Judge of Jalgaon, 1 (o fe A a L.R. 1249, 8.0. [1980] 
in Civil Appeal No. 446 of 1960, confirming A.LR. Bo 
the decree passed by V. Y. Kuberkar, Joint 2 ashy 13 en L.R. 888. 
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plaintiff. Therefore in 1955 the plaintiff filed against defendant No. 3 a 
suit for recovery of arrears of rent. Defendant No. 3 thereafter paid up the 
said arrears, 


On June 9, 1958 the plaintiff filed against defendants Nos. 1 to 3 the 
suit from which the present appeal arises in the Court of the learned Civil 
Judge, Junior Division, Chalisgaon, for recovery of possession of the suit land 
alleging that the lease exh. 54 was invalid being in contravention of s. 40 of 
the Bombay Agricultural Debtors Relief Act, XXVIII of 1947 (hereinafter 
referred to as the B.A.D.R. Act). The plaintiff contended that defandants 
Nos. 1 to 3 were therefore in unauthorised or illegal possession of the suit pro- 
perty and were liable to hand over possession to him. 

The defendants took several contentions, including one that the lease was 
not void. They also contended that the suit was barred by the law of 
limitation. 

Defendants Nos. 4 and 5 were added as party defendants on February 24, 
1959. They raised the same contentions as raised by defendants Nos. 1 to 3. 
They further contended that in any case so far as they were concerned, the 
suit was time barred. 

The trial Court decided the above issues against the defendants and decreed 
the suit. Defendants Nos. 3 and 5 appealed to the District Court at Jalgaon. 
In the said appeal the appellants took infer alta the same contentions that they 
had taken in the trial Court. The learned Assistant Judge who heard the 
appeal dismissed the same with costs. Against the said decision, defendant 
No. 5 alone has filed the present appeal. 

The first contention taken before me by Mr. Kotwal on behalf of the appel- 
Jant is that s. 40 of the B.A.D.R. Act was enacted for the benefit of the 
creditor and not for the benefit of the debtor. The plaintiff was not a ‘‘cre- 
ditor’’, but was a ‘‘debtor’’. The plaintiff was therefore not entitled to avoid 
the lease in respect of the suit land. He further contended that in any case 
the lease was created by the plaintiff and he could not take advantage of his 
owh wrong. 

Section 40 of the B.A.D.R. Act reads as under: 


‘Notwithstanding any law or contract ... no alienation of any property belonging to a 
debtor who is a party to any proceedings under this Act or an award registered under this Act, 
made by him before all his debts are discharged shall be valid, except with the previous sanction 
of the Court.” 


It is admitted by the parties that the plaintiff was on May 8, 1946 a debtor, 
that he was a party to a proceeding under the B.A.D.R. Act, and that all 
his debts were not discharged. It is also admitted that the lease was not 
ereated with the previous sanction of the Court. In such circumstances, s. 40 
clearly lays down that the ‘‘alienation of any property’’ shall be invalid. The 
section does not say that such alienation shall be voidable at the instance of 
the creditor. If it had so said, there would have been substance in the con- 
tention of Mr. Kotwal. The section makes the alienation invalid, whether any 
one wished to avoid it or not. Where the alienation is invalid or illegal, there 
is no question of taking advantage of one’s own wrong. This contention must 
therefore be rejected. 

There is more substance in the next contention of the appellant. This con- 
tention is that the lease exh. 54 is not an ‘‘alienation of any property’’ with- 
in the meaning of that expression in s. 40 of the B.A.D.R. Act. Unfortu- 
nately, the word ‘‘alienation’’ is not defined in the B.A.D.R. Act. Section 
28, however, refers to fraudulent ‘‘alienations or incumbrances’’ on the deb- 
tor’s property. The use of the two words in the said section indicates that 
an ‘‘incumbrance’’ is not included in the word ‘‘alienation’’. On the other 
hand, s. 53 provides that a debtor shall not ‘‘hypothecate or sell the standing 
crops.” The marginal note describes this hypothecation or sale by one word 
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“alienation of standing crops” indicating that perhaps hypothecation would 
be covered by the word ‘‘alienation’’. Marginal notes to the sections are, how- 
ever, not to be referred to for the purpose of construction, unless they have 
been inserted with the assent of the Legislature. We have no evidence that in 
the ease of the B.A.D.R. Act, marginal notes have been inserted with the 
assent of the Legislature. We therefore find that we do not derive much help 
from the B.A.D.R. Act itself in construing whether a lease is an ‘‘alienation’’. 


Section 105 of the Transfer of Property Act, 1882 provides that ‘‘a lease of 
immovable property is a transfer of a right to enjoy such property’’. It does 
not provide that a lease is a transfer of property. It merely provides that it 
is a transfer of a right to enjoy such property. Section 5 of the Transfer of 
Property Act defines ‘‘transfer of property’’ as meaning an act by which a 
living person conveys property. In a lease there is no conveyance of pro- 
perty. There is no transfer of ownership. There is only a transfer of a right 
of enjoyment. The title remains in the lessor. We have therefore to see 
whether this transfer of right of enjoyment of property is an alienation. 


The Concise Oxford Dictionary, 1961 Ed., states that in law the meaning of the 
word ‘‘alien’’ is ‘‘transfer of ownership of’’. The meaning of the word ‘‘alie- 
nate” is given as ‘‘transfer ownership of”. The meaning of the word ‘‘aliena- 
tion’’ is given as ‘‘transference of ownership’’. It would therefore appear 
that the ordinary literary meaning of the word “‘alienation’’ implies transfer 
of ownership, and not merely a transfer of a right of enjoyment. 


Law Lexicon published by the Madras Law Journal Office states that the 
word ‘‘alienation”’ is generally applied to absolute conveyances of immovable 
property. To use the word ‘‘alienation’’ is as much to say as to make a thing 
another man’s or to alter or put the possession of lands or other things from 
one man to another. ‘‘Alienation’’ imports an actual transfer of title. 


In the case of Narayan v. Krishnaji! the question was whether a devise by 
will was included in the word ‘‘alienate’’ in the Bombay Hereditary Offices 
Act, 1874. Patkar J. observed as follows (p. 1250): 

“The question, therefore, in the case is whether the word ‘alienate’ excludes a devise by will. 
It is urged on behalf of the appellant that the word ‘alienate’ means to transfer by sale. It is 
conceded on behalf of the appellant that the watandar can make a gift of the watan property 
to a watandar of the same watan. If a watandar can alienate the property by gift infer vivos, 
he would presumably have the right to alienate by will in favour of a watandar of the same 
watan. The word ‘alienation’, according to Stroud’s Judicial Dictionary, Vol. I, p. 65, means 
‘to make a thing another man’s’. ‘Alienate’, according to Wharton’s Law Lexicon, means ‘to 
transfer property’. Alienation would, therefore, include a devise by gift if the effect of it is to 
make the properly another man’s by means of a bequest.” 


The word ‘‘alienated’’ is defined by the Bombay Land Revenue Code, 1879, 
s. 2(20) as meaning ‘‘transferred... wholly or partially to the ownership of 
any person.’ The definition of that word in s. 2(2) of the Maharashtra 
Land Revenue Code, 1966 is the same. In these enactments the word ‘‘aliena- 
tion’’ would be transfer of ownership to another person. Section 2(/5) of 
the B.A.D.R. Act provides that 

“Words and expressions used in this Act, but not defined, have the meanings assigned to 
them in the Code of Civil Procedure, 1908, or the Bombay Land Revenue Code, 1879, as the 
case may be.” 

The word ‘‘alienation’’ or any of its grammatical variations is not used in the 
Code of Civil Procedure. We must therefore turn to the definition of that 
word in the Bombay Land Revenue Code, 1879. In the case of Haji Abdulla 
v. Secretary of State? the question whether a lease was an ‘‘alienation’’ with- 
in the meaning of that word in the Bombay Land Revenue Code arose before 


1 (1980) 32 Bom. L.R. 1249, s.c. [1980] 2 (1911) 18 Bom. L.R. 888. 
ALR. Bom. 584. 
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a Division Bench of this Court consisting of Chandavarkar and Hayward JJ. 
In the judgment of Chandavarkar J. it is observed (p. 890): 


“Therefore, there cannot be any doubt that his kowl is no more than a lease, that Govern- 
ment parted with their rights as Jessors in favour of the grantee as a lessee, and imposed upon 
him certain conditions. None of those conditions brings the contract within the definition of 
the term ‘alienated’ village, in cl. 19 of s. 8 of the Bombay Land Revenue Code.” 


The learned Assistant Judge observes in his judgment that a lease is a trans: 
fer of some interest which the lessor has in the property and such transfer is 
bound to affect the property and the creditors are bound to run the risk of re- 
ducing their security. He goes on to observe that the very purpose of s. 40 
to keep the property of the debtor intact and available for the purpose of 
discharging of debts would be nullified, unless a lease was interpreted as an 
“alienation”. I regret, I am unable to accept this reasoning. The learned 
Assistant Judge has strayed in the realm of speculation as to the intention of 
the Legislature. Lord Watson has said in the case of Salomon v. Salomon & 
Co.: Salomon & Co. v. alomon’ that the 

“Intention of the Legislature’ is a common but very slippery phrase, which, popularly 
understood, may signify anything from intention embodied in positive enactment to specula- 
tive opinion as to what the Legislature probably would have meant, although there has been 
an omission to enact it. In a Court of Law or Equity, what the Legislature intended to be 
done or not to be done can only be legitimately ascertained from that which it has chosen 
to enact, either in express words or by reasonable and necessary implication.” 


If the Legislature had intended to include a lease or any other transfer in 
the word ‘“‘alienation’’, nothing would have been simpler than to say so and 
to use the words ‘“‘transfer, sale, mortgage or lease’’ or whatever the Legisla- 
ture intended to prohibit. It is reasonable to suppose that the Legislature 
knew the literary meaning of the word ‘‘alienation’’, as also its meaning in 
the Bombay Land Revenue Code, 1879, the definitions in which were being 
made applicable by s. 2(/5) of the B.A.D.R. Act. 


Mr. Limaye on behalf of the plaintiff made an attempt to argue that in s. 40 
of the B.A.D.R. Act the word ‘‘alienation’’ was used synonymously with the 
word ‘‘transfer’’. In view, however, of what I have stated hereinabove, I cannot 
accept this contention. In my opinion, ‘‘alienation’’ means transfer of owner- 
ship of property to another person. The word applies to absolute convey- 
ances of immovable property and imports an actual transfer of title. It does 
not include a lease. The lease exh. 54 therefore is not an ‘‘alienation’’ within 
the meaning of that word in s. 40 of the B.A.D.R. Act and is not invalid. 
The lease being valid the plaintiff is not entitled to possession on the footing 
that the defendants are trespassers. This suit must, therefore, fail. 

[His Lordship after considering the appellant’s contention regarding limita- 
tion, concluded.] 


In the result, the appeal is allowed and the decrees of the trial Court as well 
as the lower appellate Court are set aside. The suit of the plaintiff will stand 
dismissed. There will be no order as to costs. 


Appeal allowed. 
8 [1807] A.C. 22, at p. 88. 
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[NAGPUR BENCH] 


Before Mr. Justice Nain. 


ATMARAM. PANDUJI TIDKE 
v. 


PRABHAWATIBAI DATTATRAYA PAKODE.® 


Specific Relief Act (47 of 1963), Sec. 6—Bombay Tenancy and Agricultural Lands (Vidarbha 
Region) Act (Bom. 99 of 1958), Sec. 124—Criminal Procedure Code (Act V of 1898), Sec. 146— 
Whether tn suit under 8. 6 of Specific Relief Act question of status of person dispossessing or 
title of plaintiff relecant—-In such sutt filed by person aggrieved by order made under 3. 146, 
Criminal Procedure Code the Court can consider rights and wrongs of order-—-Whether suit under 
8. 6 of Specific Relief Act barred by s. 124 of Tenancy Act. 


Under s. 6 of the Specific Relief Act, 1968, the question of the status of the person dis- 
possessing or the title of the plaintiff is not involved in the suit filed under this section. 
The only question for determination in the suit is whether the plaintiff was in possession 
within six months prior to the date of the suit and whether the plaintiff has been disposses- 
sed otherwise than in due course of law. 

Where a person aggrieved by an order passed by a Magistrate under s. 145 of the Criminal 
Procedure Code, 1898, files a suit under s. 6 of the Specific Relief Act, 1968, for possession 
and recovers possession under a decree in such a suit, it will be an eviction of the person 
found by the Magistrate in possession in due course of law. In such a suit it will not be 
necessary for the civil Court to go into the rights and wrongs of an order under s. 145 of 
the Code. The decision of the civil Court wil] prevail by virtue of s. 145 (6) of the Code. 

A suit under s. 6 of the Specific Relief Act, 1968 is not barred by s. 124 of the Bombay 
Tenancy and Agricultural Lands (Vidarbha Region) Act, 1958. 

Nathu v. Dilbands Hussain’, distinguished. 


Tue facts appear in the judgment. 


P. G. Palshikar, for the applicant. 
R. M. Joharapurkar, for opponent No. 1. 


Narn J. This is a revision application by the original defendant No. 1 
against the judgment dated November 21, 1967 of the learned civil Judge, 
Senior Division, Yeotmal, deciding certain preliminary issues pertaining to the 
jurisdiction of the Court against. the applicant. 

The dispute is about survey No. 51 of village Madni, tahsil and district 
Yeotmal, admeasuring about 35 acres, 36 gunthas. One Dattatraya, who is 
defendant No. 2 in the suit, was the owner of the said land. Atmaram, de- 
fendant No. 1, was his tenant in the year 1958-59... However, on May 7, 1968 
Atmaram executed a receipt in favour of Dattatraya surrendering possession 
of the said land to Dattatraya. Thereafter, on December 7, 1964 by a regis- 
tered partition deed between Prabhawatibai wife of Dattatraya and her hus- 
band, the said Dattatraya, the said land came to the share of the said Prabha- 
watibai. Whether Prabhawatibai was put in separate possession of the land 
pursuant to the deed of partition or not is a question in dispute. It also ap- 
pears that Dattatraya, defendant No. 2, and Prabhawatibai his wife, the plain- 
tiff, are not on good terms with each other. On May 4, 1966 Atmaram served 
a notice on Dattatraya asking him to restore possession of the suit land to him, 
contending that the surrender dated May 7, 1963 was contrary to the provi- 
sions of the Bombay Tenancy and Agricultural Lands (Vidarbha Region) Act, 
1958. Dattatraya received the said notice on May 14, 1966 and it is alleged 
by Atmaram that as a result of this notice Dattatraya gave him possession of 
the suit land. The question of this possession is also a matter in dispute. On 
April 5, 1966 Atmaram applied to the Tahsildar for determination of the price 


*Dectded, January 7, 1970. Civil Revision 1 fise7] A. I R. M. P. 14. 
Application No. 486 of 1967. 
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to be paid by him to Dattatraya on the contention that on April 1, 1963 he 
had become the owner of the land under the said Bombay Tenancy and Agri- 
cultural Lands (Vidarbha Region) Act, 1958. It appears on April 5, 1967 
Dattatraya appeared before the Tahsildar and stated that he was willing to 
sell the suit land to Atmaram for Rs. 1,200. Thereupon, on June 28, 1967 
the Tahsildar made an order directing Atmaram to pay Rs. 1,200 on or before 
March 31, 1968, and on June 6, 1967 Atmaram deposited Rs. 1,200 with the 
Tahsildar. It appears all these proceedings between Atmaram and Dattatraya 
were without the knowledge of and over the head of the plaintiff, and Datta- 
traya was acting in the manner he did notwithstanding his being a party to 
the registered partition deed dated December 7, 1964. 

On July 27, 1966 the plaintiff made a complaint to the police alleging that 
she was in possession of the suit land and Atmaram was attempting to take 
forcible possession of it from her. On August 2, 1966 she instituted pro- 
ceedings against Atmaram under s. 145 of the Code of Criminal Procedure. 
On November 16, 1966 as a result of inquiry under s. 145 of the Code of Cri- 
minal Procedure, the learned Magistrate held that Atmaram was in possession 
of the suit land. He, therefore, prohibited the plaintiff from interfering with 
the possession of Atmaram except by due process of law. Consequently on 
December 15, 1966 the plaintiff filed the suit from which the present revision 
application arises. This suit was based on title and prayed for possession and 
also impugned the order under s. 145 of the Code of Criminal Procedure. On 
August 3, 1967 the plaintiff amended the plaint with the leave of the Court, 
dropped her prayers as to declaration of title and impugning the order under 
s. 145 of the Code of Criminal Procedure, and confined her case to the allega- 
tion that within six months prior to the date of the suit she had been in pos- 
session of the suit property but had been dispossessed by Atmaram, defendant 
No. 1, within the said six months. She converted the suit to one under s. 6 
of the Specific Relief Act. 

Atmaram contended that he was a tenant in respect of the property and that 
he was in possession having obtained the same from defendant No. 2 on 
May 14, 1966. He took up the contentions to the effect that as the question 
of tenancy was involved, the matter should be referred to the Revenue Autho- 
rities under the provisions of the Bombay Tenancy and Agricultural Lands 
(Vidarbha Region) Act, 1958, and that it was not open to the plaintiff to re- 
cover possession under s. 6 of the Specific Relief Act without impugning the 
order under s. 145 of the Code of Criminal Procedure and having it set aside. 

The learned trial Judge framed issues in the matter and tried the issues as 
to the question of tenancy being referred to the Revenue Authorities and the 
maintainability of the suit without getting the order under s. 145 of the Code 
of Criminal Procedure set aside and decided the same against defendant No. 1 
who is the present applicant. The present revision application has been -filed 
against the said order. 

Before dealing with the contentions of the applicant, it is necessary to con- 
sider the scope of a suit under s. 6 of the Specific Relief Act, 1963. It is a 
suit by a person dispossessed of immovable property within a period of six 
mouths prior to the suit for recovery of possession of the said property from 
the person who has dispossessed him. This is a suit of a summary nature 
only in the sense that no question of title is involved in it and no appeal lies 
from the decision. The decision in it does not bar a suit to establish title. 
The only question for determination in a suit under s. 6 is whether the plain- 
tiff was in possession within six months prior to the date of the suit and whe- 
ther the plaintiff has been dispossessed otherwise than in due course of law. 

The first contention of the applicant is that under the provisions of s. 100, 
sub-ss. (2) and (/2), of the Bombay Tenancy and Agricultural Lands (Vidar- 
bha Region) Act, 1958, it is the duty of the Tahsildar to decide whether a 
person is a tenant and to decide an application for possession under s. 86. 
Section 125 of the said Act provides that if any suit is instituted in any 
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civil Court which involves any issues which are required to be settled, decided 
or dealt with by a revenue authority, the civil Court shall stay the suit and 
refer such issue to the revenue authority. It is therefore submitted that as 
defendant No. 1 has contended that he is a tenant, the civil Court must 
refer the question of his tenancy to the revenue authority. I, however, find 
no substance in this contention. In this suit, there is no question whether de- 
fendant No. 1 was or was not a tenant. There is also no application by him 
under s. 36 of the Bombay Tenancy and Agricultural Lands (Vidarbha 
Region) Act for possession. Even if defendant No. 1 be a tenant he has no 
right to recover forcible possession from a person except by due process of 
law. The only question for determination in a suit under s. 6 of the Specific 
Relief Act is whether the plaintiff was in possession within six months prior 
to the date of suit and whether the plaintiff has been dispossessed within that 
period. The question of the status of the person dispossessing or the title of 
the plaintiff is not involved in the suit. If the Court finds that the plaintiff 
was not in possession of the suit property within six months prior to the date 
of the suit, the plaintiff will fail. If the Court finds that the plaintiff was 
in possession and the defendant has dispossessed her within that period, the 
plaintiff will succeed and it will be open to defendant No. 1 to take what pro- 
ceedings he likes under the provisions of the Tenancy Act. . 

It is also contended by the applicant that a suit under s. 6 of the Specific 
Relief Act is not maintainable without impugning and having set aside the 
order under s. 145 of the Code of Criminal Procedure. Without having that 
order set aside, the plaintiff cannot succeed in a suit under s. 6 and that the 
cause of action of the plaintiff is the making of the order under s. 145. There 
appears to me to be no substance in this contention also. Under s. 145(4) of 
the Code of Criminal Procedure, the Magistrate dealine with proceedings under 
s. 145 has to hold an inquiry as to possession and not as to title. If he de- 
cides that one of the parties was in possession he shall under the provisions 
of sub-s. (6) issue an order declaring such party entitled to possession there- 
of until evicted therefrom in due course of law and forbidding all disturb- 
ance of that possession until such eviction. All that s. 145(6) talks of is that 
a person who is found by the Magistrate not to be in possession must evict 
the person who is found to be in possession in due course of law. If the 
aggrieved person chooses to file a suit under s. 6 of the Specific Relief Act 
for possession and recovers possession under a decree in such a suit, it will be 
an eviction of the person found by the Magistrate in possession in due course 
of law. Sub-section (6) of s. 145 nowhere enjoins a suit on title, nor is there 
any requirement that the party must seek to have the order of the learned 
Magistrate set aside. In fact, it will not be open to a civil Court, without an 
express statutory provision to that effect, to determine whether the learned 
Magistrate was right or wrong. Such a question could only be determined. 
in an appeal against the order under s. 145 of the Code of Criminal Proce- 
dure or in revision thereafter. It would be sufficient for a civil Court to come 
to the conclusion as to whether the plaintiff was or was not in possession with- 
in six months prior to the date of the suit and whether the plaintiff has or 
has not been dispossessed within that period. It would not be necessary for 
the civil Court to go into the rights and wrongs of an order under s. 145. 
The decision of the civil Court would prevail by virtue of s. 145(6) of the 
Code of Criminal Procedure. 

There is a third point taken by Mr. Palshikar on behalf of the applicant. 
He has fairly conceded that this point was not taken in the trial Court. I 
have, however, heard him on this point and find no substance in it. The con- 
tention taken by him is that under s. 120(c) of the Bombay Tenancy and 
Agricultural Lands (Vidarbha Region) Act, 1958, a person in wrongful pos- 
session of agricultural land may be summarily evicted by the Collector, and 
s. 124 of the said Act bars the jurisdiction of a civil Court in respect of 
questions which are required to be settled under the Act. He, therefore, con- 
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tends that a suit under s. 6.of the Specific Relief Act would be barred by 
s. 124 of the Bombay Tenancy and Agricultural Lands (Vidarbha Region) 
Act in respect of agricultural lands. In my opinion, although the applicant 
is not entitled to take this contention, not having taken it in the trial Court, 
there is also no substance in it. Section 120 provides a remedy by way of 
summary eviction. There is no compulsion to resort to it and there is no 
compulsion on the Collector to grant a relief under it. No one is required to 
have to resort to s. 120. It is merely an available alternate remedy and not 
an exclusive remedy. If the remedy were granted, it would by itself be sub- 
ject to the result of-a suit. As no one is required to resort to that remedy, 
8. 124,will be no bar, there being no element of compulsion in resorting to 
that remedy. Mr. Palshikar has invited my attention to the judgment of the 
Madhya Pradesh High Court in Nathu v. Dilbande Hussain! where under 
s. 250 of the Madhya Pradesh Land Revenue Code, the Tahsildar was ,‘‘em- 
powered’’ to decide certain questions and s. 257 of that Code barred the juris- 
diction of a civil Court in respect of such questions, and it was held that a 
remedy of suit under s. 9 of the old Specific Relief Act was not available. This 
ease is clearly distinguishable because under s. 257 of the Madhya Pradesh 
Land Revenue Code the jurisdiction of civil Court was excluded in respect of 
all questions which the revenue authorities were ‘‘empowered’’ to decide and 
not in respect of questions which the revenue authorities were ‘‘required’’ to 
decide. There is a clear distinction between s. 124 of our Act and s. 257 of 
the Madhya Pradesh Land Revenue Code, and the decision would have no appli- 
. cation to the facts of our case. 


In the result, the civil revision application is dismissed with costs. 
Application Sa a 


[NAGPUR BENCH] 


Before Mr. Justice Deshmukh and Mr. Justice Padhye. 
MENKABAT MUKUNDRAO 


l v. 
MANOHAR MUKUNDRAO DESHPANDE.” 


Civil Procedure Code (Act V of 1908), O. XXXII r. 1 Explanation, 8. 122—-Whether addition 
` made to Explanation to r. 1, O.XXXIL by Bombay High Couri beyond tis powers under 8. 122 
of Code. : 
The addition made to the Explanation to r. 1 of O-XOXXIII of the Civil Procedure Code, 
1908, by the Bombay High Court is a matter relating to procedure and is not beyond the 
powers conferred on it by s. 122 of the Code. 
Chandra Bhushan v. Jayatri Devi', Prakash Chandra v. Ram Swarup", Sheshgiridas 
Shanbhag v. Sunderrao®, Poyser v. Minors‘, Chettyar Firm v. Central Bank’, Parshotam v. 
Bai Moti? and Rasulmiya v. Sakurbhai’, referred to. 


THE facts appear in the judgment. 


J. N. Chandurkar, for the applicant. 
A, 8. Bobde with M. L. Vaidya, for respondent-opponent No. 1. 
G. B. Gandhe, for respondents-opponents Nos. 8 to 23, 26 to 30, 32, 34 to 37, 
aie a 44, 46 to 49. 
M. Qazi, Assistant Government Pleader, for the State. 


1 [1967] ALR. ALP. 14. A.LR. Bom. 861. 
*Decided, January 9, 1970.. Miscellaneous 4 (1881) 7 Q.B.D. 829. 
Civil Application No. 147 of 1965. 5 [1987] A.LR. Rangoon 419, F.B. 
1 TEN LR. All. 142, v.n. G (1962) 4 Guj. L.R. 204. 
2 [1969] A.LR. All. 400. 7 (1965) 7 Guj. L.R. 656. 


3 (1945) 48 Bom. L.R. 252, s.c. [19-46] 
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PapHYE J. The present applicant Menkabai had filed a suit for partition 
against her step-sons and their alienees. That suit was dismissed. In the suit 
she was permitted to sue as a pauper. The property in suit was valued for 
purposes of jurisdiction at Rs. 19,767. The suit was contested by the defend- 
ants contending that there was already a prior partition by which the plain- 
tiff got certain property and she was not entitled to claim a partition afresh. 
The defence prevailed and the suit was dismissed. Against the dismissal of 
her suit, the present applicant has filed the application for permission to file 
the appeal i forma pauperis. Rule on this application was issued. 

Under the proviso to r. 2 of O. XLIV, Civil Procedure Code, if the appli- 
cant was allowed to sue as a pauper in the Court from whose decree the ap- 
peal is preferred, no further enquiry in respect of his pauperism shall be 
necessary, unless the appellate Court sees cause to direct.such enquiry. The 
property which is alleged to have been given in the prior partition to the ap- 
plicant was also a subject-matter of the suit, where the plaintiff-applicant was 
contending that she had a certain share in all the property belonging to the 
joint family including that property. Besides this property in suit, the appli- 
eant had no other means to pay the court-fees and if the property involved in 
the suit is not to be taken into consideration, the applicant will be entitled 
ordinarily under the proviso to r. 2 of O. XLIV of the Code of Civil Proce- 
dure to prefer this appeal in forma pauperis. The learned counsel for res- 
pondent No. 1 has, however, raised a contention that the subject-matter of the 
suit has also to be taken into consideration for the purposes of determining 
whether the applicant is a pauper or not if such subject-matter is capable of 
raising funds for payment of the requisite court-fees. 

The rules regarding the presentation of appeals in forma pauperis are the 
same as in O. XXXIII of the Code of Civil Procedure in so far as those pro- 
visions are applicable. Order XX XIII of the Code of Civil Procedure 
permits a suit to be instituted by a pauper subject to the provisions vontained 
therein. Those would also be applicable to the filing of the appeals by paupers. 
In r. 1 of O. XXXIII, an explanation has been given to describe as to who is a 
pauper. The explanation reads: 

“Egplanation.—A. person is a ‘pauper’ when he is not possessed of sufficient means to enable 

him to pay the fee prescribed by law for the plaint in such suit, or, where no such fee is prescribed, 
when he is not entitled to property worth one hundred rupees other than his necessary wearing- 
apparel and the subject-matter of the suit.” 
This explanation is to be found in the original Code as is passed by the Legis- 
lature. This High Court, however, in exercise of its powers under s. 122 of 
the Code of Civil Procedure, added the following words to the said explana- 
tion on February 9, 1925. These words are: 


“In determining whether he is possessed of sufficient mcans the subject matter of the suit 
shall be excluded.” ) 
There is also another change in the said explanation, namely, the words ‘‘one 
hundred rupees’’ have been substituted by the words ‘‘five hundred rupees’’, 
but with which we are not at the moment concerned. The further change in 
this rule has been made on September 30, 1966_to be effective from November 
1, 1966 and the explanation now reads as under: 


“Egeplanation.—A person shall be deemed to be a pauper if he is not possessed of means 
exceeding five hundred rupees in value, or where he is possessed of means exceeding five hundred 
tupees in value, the same are not sufficient to enable him to pay fees prescribed by law for the 
plaint, 

For the purposes of this explanation ibe means which a person is possessed of shall be 
deemed not to include his necessary wearing apparel and the subject-matter of the guit.” 

The learned counsel for respondent No. 1 has challenged the power of this 
Court under s. 122 of the Code of Civil Procedure to amend the explanation 
to r. 1 of O. XXXIII of the Civil Procedure Code in the manner it has been 
done as stated above. According to the respondents, the subject-matter of the 
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suit has to be taken into consideration for the purposes of determining whe- 
ther a person is a pauper or not as contemplated. by the original explanation 
to r. 1 of O. XXXIII of the Code of Civil Procedure. It is contended that the 
amendment which has been made by the High Court to this explanation 1s be- 
yond its powers conferred on it by s. 122 of the Code. 

Section 122 of the Code of Civil Procedure is in Part X and deals with 
rules. Section 121 provides that the rules in the First Schedule shall have effect 
as if enacted in the body of this Code until annulled or altered in accordance 
with the provisions of this Part. Section 122 then defines the powers of the 
High Court to make, annul or alter or add to the rules. It reads as under: 


“S. 122. High Courts not being the Court of a Judicial Commissioner may, from time to 
time after previous publication, make rules regulating their own procedure and the procedure 
of the Civil Courts subject to their superintendence, and may by such rules annul, alter or add 
to all or any of the rules in the First Schedule.” 


The provisions of ss. 123 and 124 give the manner in which the rules can be 
made or the rules can be amended. These rules then are to be approved by 
the Government of the State and after the approval they have to be publish- 
ed in the Official Gazette and only on such publication they take effect from 
the date specified therein. Section 128 provides that the rules can be made to 
provide for any matters relating to the procedure of Civil Courts with a rider 
that such rules shall not be inconsistent with the provisions in the body of the 
Code and also provides without prejudice to the generality of the powers con- 
ferred by sub-s. (/) particularly matters in respect of which rules could be 
made by the High Courts under s. 122 of the Code of Civil Procedure. 

_ The learned counsel contends that the powers of the High Courts under s. 122 
of the Code of Civil Procedure are not sweeping powers so as to annul every 
rule or to alter or add to every rule of the Code of Civil Procedure. It is 
urged that even as to the rules in the First Schedule of the Civil Procedure 
Code, the High Courts can deal only with such matter as deals with its own 
procedure or the procedure of the Civil Courts subject to their superintend- 
ence and only to that limited extent the rules can be made to regulate their 
own procedure and the procedure of the Civil Courts subject to their super- 
intendence or by such rules, annul, alter or add to the rules in the First Sche- 
dule. On the other hand, it is contended on behalf of the applicant and the 
State that the powers conferred on the High Courts under s. 122 of the Code 
of Civil Procedure are powers of very wide amplitude and the High Courts 
ean remove any rule from the First Schedule or alter it or add to the rules in 
any manner they like subject, however, that the rules made by the High Courts 
should not be inconsistent with the provisions in the body of the Code or to 
the provisions of others laws. Such a view has been taken by some of the 
High Courts in this country and it has been held that the power is not limi- 
ted only to the procedural matters so far as the rules in the First Schedule 
are concerned and rules can be made or the existing rules can be amended in 
any manner. subject to the limitation stated above. By the Full Bench of 
the Allahabad High Court in Chandra Bhushan v. Jayatri Devi,! such a view 
has been taken. Mr. Justice Pathak, who delivered the majority judgment in 
ere with this matter has observed in para. 47 of the judgment thus 
p. 153): 

“Now, what is of significance is that the sections of the Act, namely the ‘body of the Code’, 
can be altered by legislation only. Legislation may be effected by Parliament or by a State 
Legislature. The sections cannot be altered or amended by the High Courts. In that sense 
the ‘body of the Code’ consists of provisions which are fundamental and less easily amenable 
to amendment than the rules contained in the First Schedule. The sections enjoy a certain 
status and a related degree of permanency denied to the rules contained in the First Schedule 
which can be annulled, altered or added to by rules made by the High Courts under Section 
122, The power to annul, modify or add to the rules contained in the First. Schedule has been 
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conferred, upon the High Court for the purpose of answering local needs and adapting the First 
Schedule to effectively serve that purpose.” 
It was later on observed that (p. 158): 

**... By section 122 the High Courts were empowered to make rules annulling, altering or 
adding to the rules in the First Schedule, and in order that the rules framed by the High Courts 
should have the same force and effect as the rules which they removed, amended or supple- 
mented the Legislature enacted section 127. It provided that the rules framed by the High 
Courts would have the same force and effect as if they had been contained in the First Schedule. 
They would have the same force although they were framed by the High Courts and not by the 
Legislature. In other words, they would have the same status in law as the rules contained 
in the First Schedule. They would also have the same effect, namely, that as regards legal 
consequences they would be at parity with the rules contained in the First Schedule. Thus, 
it might fairly be inferred that in regard to their force and effect the rules framed by the High 
Courts are assimilated into the First Schedule.” 


A Division Bench of the Allahabad High Court in Prakash Chandra v. 
Ram Swarup* has also taken a very wide view of the provisions of s. 122 of 
the Code of Civil Procedure and has laid down that s. 122 is categorical and 
of wide amplitude. It was further held that the provision clearly empowers 
a High Court to annul, alter or add to all or any of the rules contained in the 
First Schedule and the power is not confined to rules strictly of the nature of 
procedure but extends to each and every rule falling in the First Schedule. 
It.is, however, not necessary in this case to go into this wider question. 


The Code of Civil Procedure of 1908, is an Act to consolidate and amend 
the laws relating to the procedure of the Courts of Civil Judicature and the 
preamble of the Code states that it has been enacted as it was expedient to 
consolidate and amend the laws relating to the procedure of the Courts of 
Civil Judicature. This Code was enacted mainly for the purposes of regulat- 
ing the procedure of the Courts in dealing with the matters coming before 
them and the First Schedule which contains the rules have been styled by the 
framers of the Code as rules of procedure. The Code has been divided into 
two parts, one consisting of ss. 1 to 158 and the other consisting of the Orders 
I to LI which are divided into rules. The part consisting of the sections is 
generally referred to as the body of the Code and the other part is referred 
to as rules as will be apparent from the provisions of ss. 121 and 128 of the 
Code of Civil Procedure. The body of the Code gives several substantive 
rights to the litigants and those substantive rights which have been given by 
the Legislature could only be taken away by the Legislature and there is no 
provision like s. 122 authorising the High Courts to take away any of those 
rights granted in the body of the Code or to annul or alter or add to them, 
but so far as the rules in the First Schedule are concerned, a specific provi- 
sion has been made in s. 122 empowering the High Courts to make their own 
rules for their own procedure and also for the purposes of the Civil Courts 
subject to their superintendence as well as a power has been given to the High 
Courts to annul, alter or add to all or any of the rules given in the First 
Schedule of the Civil Procedure Code. - 


The learned counsel for respondent No. 1 has contended that all the rules 
in the First Schedule are not rules of procedure, but some of them also create 
substantive rights and the rule-making power of the High Courts under s. 122 
does not extend to make changes in the substantive rights given by such rules 
and the authority of the High Courts extends only to such rules or parts of 
rules which relate only to the procedure and as are necessary for regulating 
their own procedure. In this connection, a distinction has to be made with 
respect to the jurisdiction and the mode of its exercise. The body of the 
Code which consists of the sections creates jurisdiction while the rules con- 
tained in the First Schedule give the mode of exerciso of that jurisdiction, as 
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has been observed by the Division Bench of this Court in Sheshgiridas Shan- 
bhag v. Sunderrao> Essentially, therefore, the rules in the First Schedule 
relate to matters of procedure. But it is contended that though most of the 
rules may relate to matters of procedure, not all of them do so and there are 
several rules which in fact create a substantive right or a jurisdiction as it 
may be called. In this case, we are concerned with O. XXXIII of the Code 
of Civil Procedure which deals with the suits or appeals by paupers and it is 
not necessary to go into the wider question whether the High Courts in exer- 
cise of that power under s. 122 of the Code of Civil Procedure could annul, 
alter or add to each and every rule contained in the First Schedule, and we 
shall confine ourselves only to the rules contained in O. XX XIII of the Code 
of Civil Procedure and particularly, to the addition which has been made by 
this Court to the explanation to r. 1 of O. XXXIII of the Code of Civil 
Procedure. 


Even assuming that the power under s. 122 is limited to matters of proce- 
dure, as contended by the learned counsel for respondent No. 1, r. 1 of 
O. XX XIII and the explanation appended to it, are, in our view, only a matter 
of procedure and not a substantive right as is sought to be canvassed. What 
is a matter of procedure is very aptly defined by Lush L.J. in Poyser v. 
Minors* to mean ‘‘the mode of proceeding by which a legal right is enforced, 
as distinguished from the law which gives or defines the right.’’ This case has 
been considered in the Full Bench decision by the Rangoon High Court in 
Chettyar Firm v. Central Bank? It was a case where the question arose whe- 
ther O. XXI, r. 90, proviso (b) as it existed prior to January 27, 1937 was 
ultra vires or not. Rule 1 of O. XXXIII, Code of Civil Procedure, permits 
any suit to be instituted by a person without payment of Court-fees subject 
to the provisions contained in O. XXXTII and the explanation to r. 1 defines 
who is a pauper. The right given to a person to sue is a right which may 
be said to create jurisdiction but who shall be permitted to sne as a pauper 
without payment of Court-fees and how the status of that person is to be de- 
termined and what should be the conditions which should determine the status 
of such a person, cannot be said to be matters which create jurisdiction, but 
would be only matters relating to procedure. Whether a person should be 
allowed to sue as a pauper or not may depend upon several circumstances. 
It may depend upon the geographical area in which he resides. It may de- 
pend upon the affluence of the place in which that person resides and the 
standards may vary from place to place. In one place, a person having assets 
of not more than Rs. 100 may be held to be a pauper; in another place, a 
person holding property upto an amount of Rs. 500 or Rs. 1000 may be held 
to be a pauper. It would depend upon the conditions prevailing in a parti- 
cular place. By determining such an amount the right to bring a matter to 
the Court is not taken away and it does not affect the jurisdiction of the 
Court. By permitting a person to sue as a pauper, the explanation to r. 1 
of O. XXXIII only provides as to the persons to whom a concession for not 
paying the requisite Court-fees on the plaint at the time of filing of the suit 
is to be given and his right to file a suit is not in any way taken away. 
Similarly, whether the subject-matter of the suit should be taken into con- 
sideration in determining whether a person is a pauper or not, is also not a 
matter which relates to the jurisdiction. If a person has a cause of action and 
if he has got a claim which can be brought before a Court of law, that right 
is not taken away, but only a facility is given to an indigent person who is 
not in a position to pay the necessary Court-fees relieving him of the burden 
to pay the same at the initial stage and if he succeeds in the suit, that Court- 
fee is to be recovered from the opponent ‘against whom the decree is given or 
if the pauper plaintiff fails, then in that case the amount of the Court-fees is 


8 (1945) pe Po L.R. 252, 8.0, [1946] 4 (1881) 7 Q.B.D. 329. 
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to be recovered from him. Different conditions prevail in different parts of 
the country and a High Court is in a better position to know the conditions 
prevailing in the area under its jurisdiction and it seems to be for this reason 
that the Legislature has left it to each High Court to determine for itself as 
to the manner in which the rules for its procedure should be framed. In 
matters like this, the High Court can best judge as to the persons who should 
be allowed to take advantage of the provision for filing suits as paupers and 
under what conditions. That is essentially a matter relating to procedure 
which is to be followed by the High Court in permitting a person to file a 
suit without the payment of any Court-fees. The Legislature has power to say 
that a litigant coming to Court for redress shall or shall not pay Court-fees. 
It can fix any amount as Court-fees on any proceeding. There is no right in 
a person to say that though Court-fees are prescribed for any proceeding, he 
will not pay the fees. There is also no right in the opponent to say that the 
plaintiff must pay the Court-fees before proceeding with a matter if the Legis- 
lature does not require any fees to be paid in respect of a particular type of 
persons. It is not that the Court-fees are exempted for all the time. It is 
only the manner in which the Court-fee is to be paid which is different in 
the case of persons suing as paupers; whereas with respect to persons who are 
not paupers, the requisite Court-fee has to be paid at the initial stage at the 
time of presentation of the plaint or appeal, in case of paupers the payment 
of Court-fee is deferred till the time of the decision in which the necessary 
order for recovery of the Court-fee from the one or the other is made. This 
is, therefore, only regulating the procedure of the Court as to whether the 
Court-fee is to be realised at the initial stage or at the end and does not dis- 
turb anybody’s rights or does not affect the jurisdiction of the Court to enter- 
tain or deal with the matter before it. 

The question regarding the amendment made by this Court to the explana- 
tion to r. 1 of O. XXXII of the Code of Civil Procedure came up for con- 
sideration before the Gujarat High Court in two cases, out of which one is the 
decision of a Single Judge and the other is of the Division Bench. In 
Parshotam v. Bai Mots,® the learned Single Judge has taken the view that 
the addition to the explanation to r. 1 of O. XXXIII, Civil Procedure Code, 
that, ‘‘In determining whether he is possessed of sufficient means the subject- 
matter of the suit shall be excluded’’ by the Bombay High Court on February 
9, 1925, is outside the scope of s. 122 of the Civil Procedure Code. He has 
taken the view that the power to annul, alter or add to all or any of the 
rules in the First Schedule can be exercised by the High Court only when it 
proceeds to make rules regulating its own procedure or the procedure of the 
Civil Courts. In dealing with the matter, the learned Single Judge has ob- 
served that in making addition to the explanation to r. 1 of O. XXXIII, the 
High Court did not set out to make rules regulating its own procedure or the 
procedure of the Civil Courts subject to its superintendence, and therefore, the 
addition was outside the scope of s. 122. 

There is,however, another decision of the Division Bench of the same High 
Court in Rasulmiya v. Sakurbhas,’ taking the view that the aforesaid addition 
to the explanation to r. 1 of O. XXXIII of the Code of Civil Procedure is 
within the scope of s. 122 of the Code and is not ultra vires and the Division 
Bench further held that the scope of s. 122 of the Code of Civil Procedure is wide 
enough to imply that every rule in the First Schedule can be annulled, altered 
or added to by the High Court, the same being a rule relating to procedure 
and having regard to the clear wordings of s, 122, there can hardly be any 


doubt about the power of the High Court to annul, alter or add to all or any . 


of the rules contained in the First Schedule. As we have said, it is not neces- 
sary to go into this larger question since we are of the view that the explana- 
tion to r. 1 of O. XXXIII to which an addition has been made by this Court 
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under s. 122 of the Code of Civil Procedure is a matter relating to the pro- 
cedure of this Court and is not a substantive right, as contended on behalf 
of the respondents. Since the matter relates to the procedure to be followed 
by the Court in the matter of dispensing with the payment of the Court- 
fees at the initial stage, an addition, such as has been made by this Court, 
can be made in exercise of the powers conferred on this Court under s. 122 of 
the Code of Civil Procedure even though the powers may be taken as limited 
to matters of procedure only, as contended on behalf of the respondents. 
We are not called upon in this particular case to define the amplitude of the 
powers under s. 122 and we have, therefore, refrained from considering whe- 
ther the power under s. 122 extends to annul each and every rule or alter or 
add to each and every rule of the First Schedule if it is so necessary, as has 
been held by the Division Bench of the High Court of Gujarat and the Full 
Bench of the Allahabad High Court. 


In the view we have taken, the subject-matter of the suit has to be excluded 
from consideration in determining whether the applicant before us is a pauper 
or not and whether he is entitled to file an appeal in forma pauperis. The 
applicant was permitted to sue as a pauper in the lower Court and it has not 
been shown that her circumstances have in any way changed from those prevailing 
at the time of the suit. We, therefore, think that the applicant should be per- 
mitted to prosecute this appeal in forma pauperis. The application be registered 
as an appeal and it will be proceeded with as an appeal. Since the question 
raised on behalf of the respondents was not free from difficulty and needed 
consideration, we make no order as to costs. ‘The appeal is admitted. Messrs. 
M. L. Vaidya and G. B. Gandhe, advocates take notice on merits for the res- 
pondents whom they represent in these proceedings. So far as the other res- 
pondents who are not represented here, the notices be issued. 


Appeal admitted. 


Before Mr. Justice Chitale and Mr. Justice Nathwani. 
SHIVNARAYAN MOTILAL DARAK v. R. A. ZUBAIRY.* 


Maharashtra Co-operative Societies Act (Mah. XXIV of 1961), Secs. 109, 154—tWhether under 

$. 109 liquidation proceedings terminate if Registrar fails to exercise power to grant extension. 

Under s. 109 (1) of the Maharashtra Co-operative Societies Act, 1960, read with its proviso, 

liquidation proceedings do not terminate merely because of the inaction of the Registrar 

in extending the time. The liquidation proceedings under the above provisions are deemed 

to be terminated only on the expiry of ten years from the date of the winding up order. 

Quaere: Whether the remedy of revision provided by s. 154 of the Act can be said 

to be an efficacious remedy so as to justify the High Court in rejecting a petition under 
art, 226 of the Constitution of India. 


THE facts appear in the judgment. 


Dr. B. R. Naik, for the petitioners. 
S. N. Naik, instructed by Little & Co., for respondents Nos. 1 and 3. 
D. Y. Deshmukh, for R. S. More, for respondent No, 2. 


CHITALE J. By this petition the petitioners seek direction to the Registrar, 
Cooperative Societies, Maharashtra State, Poona, asking him to cancel the registra- 
tion of respondent No. 2, the Rahuri Station Cooperative Housing Society Ltd. 
under s. 21 of the Maharashtra Co-operative Societies Act, 1960 (hereinafter referred 
to as the Act). The circumstances in which this petition is filed, briefly stated, 
are as follows: In 1949 there were heavy floods in the town of Rahuri and as the 
result thereof a substantial part of the township was washed away. Subsequently 
at the instance of the State Government, respondent No. 2, Rahuri Station 
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Cooperative Housing Society Ltd. was formed. It received loan from the State 
Government. The Society was registered under the old Act (Bombay Act VII 
of 1925). Petitioners Nos. 1 to 9 and 11 to 18 are members of the said Society. 
Petitioners Nos. 10 and 14 are heirs of deceased members of the said Society. In 
spite of the laudable objects with which the Society was floated, the Society did 
not run properly and could not achieve its objects and ultimately winding up order 
was passed in 1952. That order was challenged and was ultimately set aside. 
Subsequently in 1958 the Society voluntarily went into liquidation. Unfortu- 
nately for reasons, which are not clear to us, the liquidation proceedings dragged 
on right upto January 26, 1962, when the present Act, viz. the Maharashtra Co- 
operative Societies Act, 1960, came into force. During the liquidation proceedings, 
misfeasance proceedings were started against the petitioners. During these pro- 
ceedings, on August 28, 1969 the petitioners submitted application stating that 
in view of the provisions of s. 109 read with s. 21 of the Act of 1960, the Society 
must be held to be defunct and the misfeasance proceedings could not proceed 
further against them. This application was rejected. The petitioners, therefore, 
filed the present petition seeking direction, as mentioned above: 


Mr. S. N. Naik, who appears for respondents Nos. 1 and 8, i.e. the Registrar, 
Cooperative Societies and the District Deputy Registrar, Cooperative Societies, 
points out that the petitioners have not adopted the remedy provided by s. 154 of 
the Act of 1960. Even according to the petitioners the cause of action for this peti- 
tion took place on January 26, 1965, and the present petition is filed on November 
18, 1969. Mr. S. N. Naik, therefore, submits that this petition should be rejected 
on these two grounds. It is doubtful whether the remedy of revision provided by 
s. 154 can be said to be an efficacious remedy so as to justify our rejecting this 
petition only on that ground. The ground of-delay, however, appears to be a 
strong one and the petition deserves to be rejected only on that ground, although 
we propose to express our opinion on merits also. 


There is another ground also on which the present petition deserves to be rejected 
on merits. Dr. Naik for the petitioners contends that under s. 109 of the Act of 
1960, if the Registrar does not grant any extension, as contemplated by that section, 
the proceedings shall be closed within three years. Relying on the expression 
“ghail be closed,” Dr. Naik contends that in the present case the liquidation pro- 
ceedings must be taken to have been terminated on January 26, 1965, when three 
years expired since the date of the winding up order. According to Dr. Naik, the 
proviso to s. 109 does not come into operation unless the Registrar grants extension, 
as contemplated by the said section. In para. 5 of the petition it is alleged that in 
the present case the Registrar, Cooperative Societies, Poona, has not granted any 
extension. This is denied in para. 10 of the affidavit-in-reply. We must mention 
here that Dr. Naik conceded that it is not his contention that the liquidation pro- 
ceedings came to an and even before the Act of 1960 came into force. He fairly 
conceded that under the old Act of 1925 there was no period prescribed during which 
the liquidation proceedings ought to come to an end. e are unable to accept 
the above contention of Dr. Naik. That overlooks the proviso to sub-s. (1) of 
s. 109 and the Explanation thereto. Section 109 (1) no doubt uses the expression 
“shall be closed”, but it is important to note that there is no “‘deeming provision” 
in sub-s. (Z) of s. 109, as one finds in the proviso to that section. The wording 
of the proviso to s. 109 (1) is in this respect quite in contrast to the wording of sub- 
s. (1). Under the Explanation to s. 109 (I) it is clear that in the case of a Society, 
which is under liquidation on the date the Act of 1960 came into force, the date 
of the order for winding up of the society shall be deemed, for the purpose of s. 109, 
to be January 26, 1962, the date on which the Act of 1960 came into force. Thus 
it is clear that in the present case in view of the said Explanation, the date of the 
winding up order, though factually of 1958, must be deemed to.be dated January 
26, 1962. We must mention here that s. 109 was amended first by the Ordinance 
dated January 22, 1969 and the provisions of that Ordinance were subsequently 
incorporated in the amending Act, which came into force on April 14, 1969. Thus 
the said amendment came into force before seven years expired from January 26, 
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1962, the date on which the Act of 1960 came into force. By the amendment, the 
period, of seven years originally mentioned in the proviso to s. 109, was extended 
to ten years. Thus according to the law, as it stands at present, the 
liquidation proceedings shall be deemed to have been terminated on 
January 26 1972, when ten years expire from the date of the winding up 
order which, under the Explanation to s. 109, must be deemed to be 
January 26,1962. Wording of s. 109 (1) indicates ‘that if the Liquidator finds 
that the liquidation proceedings are not likely to be over within the time-limit 
mentioned in sub-s. (Z) of s. 109, he has to get extension from the Registrar and 
the liquidation proceedings shall be closed only if extension is refused. Considering 
s. 109 (1) along with the proviso it is impossible to hold that liquidation procéedings 
stand terminated merely because of the inaction of the Registrar in extending the 
time. If the Registrar fails to exercise his power to grant extension, as required 
by the proviso to s. 109 (1), it would be failure to discharge his duty, but in the ab- 
sence of any express provision in this respect, such failure would not result into 
termination of liquidation proceedings. Section 109 (Z) considered with the 
proviso thereto makes it abundantly clear that in the eyes of law the liquidation 
proceedings shall be deemed to be terminated only on the expiry of ten years from 
the date of the winding up order. Thus we are unable to accept Dr. Naik’s con- 
tention that since the Registrar did not grant extension before the expiry of three 
years from the deemed date of the winding up order i.e. within three years from 
January 26, 1962, the liquidatior proceedings should be deemed to have come 
to an end on January 26, 1965. 


Before we part with this petition, we must invite the attention of the State 
Government to the laxity of the Cooperative Department due to which these liqui- 
dation proceedings have dragged on for years. Ascertaining the exact liability 
of the defaulters and the chances of recovery of the amount found due from them 
depend upon the diligence with which the liquidation proceedings are carried on. 
We hope the State Government will issue necessary instructions to the Officers 
concerned to see that the misfeasance proceedings in this case are brought to an 
end as early as possible, so as to leave sufficient period to recover the amounts 
found due from the defaulters. 


The petition fails and is dismissed. The petitioners shall pay the costs of res- 
pondents Nos. 1 and 8 in one set and in a separate set to respondent No. 2. 


Petition dismissed. 


Before Mr. Justice Chitale and Mr. Justice Nathwani. 
HIRALAL DAYARAM PATIL v. BHIKARI SAMPAT SHINDE*, 


Hinde law-—Guardian—Natural guardian entering into transaction relating to minor’s property 


whether void—Whether minor can repudiate personal Liability under transaction not initially 
void and under which minor takes advantage, 


Under Hindu law a transaction relating to a minor’s property entered into by a natural 
guardian on behalf of the minor is not void ab initio even though such transaction may 
impose personal liability on the minor. It can be avoided by the minor on attaining majority 
if he can establish that the guardian had exceeded his authority, i.e. by establishing that 
the transaction was not one for legal necessity, nor for the minor’s benefit. But if a trans- 
action by a guardian is not initially void and the minor concerned on attaining majority 

- chooses to take advantage under it, he cannot in that case repudiate his personal Liability 
. under the same transaction. 

Suryaprakasam v. Gangarajul and Popat Namdeo v, Jagu Pandu, agreed with. 

Keshav v. Balaji, Shankar v, Nathut, Mohori Bibee v. Dhurmodas Ghose’, Narain Das v. 


. "Decided, January 19, 1970. First Appeal 2 o. 70 Bom. L.R. 456. 

No. 402 of 1968, against the decision of J, N. 8 Ss 34 Bom. L.R. 996. 

Khare, Civil Judge, Senior Division at Jalgaon, , 4 (1982) 84 Bom. L.R. 1001. 

in Special Civil Suit No. 8 of 1962. 5 (1908) L.R. 80 LA, 114, s.c. 5 Bom. L.R. 
1 [1956] A.LR. Andhra 88, F.B. ; 421, 
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Musammat Dhania®, Nagindas Gokuldas v. Bhimrao Damu’, Srikakulam Subrahmanyam 
v. Kurra Subba Rao?, Vijaykumar v. Gokulchand’, Sitarama v. Venkatarama? and Faktrappa 
Limanna v. Lumanna Bin Mahadu, referred to. 


Tue facts are stated in the judgment, 


N. S. Shrikhande, with K. J. Abhyankar, for the appellants. 
B. V. Pradhan, for respondents Nos. 1 to 10 and 12. 


CuiTaALE J. This isan appeal by defendants Nos. 1 to 8 against the decree 
passed by the Civil Judge, Senior Division, Jalgaon, against them for Rs. 10,500 
with future interest and costs. 

The facts admitted before us are as follows: : 

One Sampat Ganpat Shinde was the father of plaintiffs Nos. 1 to 8 and 6 to 11, 
and husband of plaintiffs Nos. 4 and 12. One Daulat Shimpi obtained two decrees 
against Sampat, one of them was a mortgage decree for Rs. 10,000 (exh. 45) and 
the other one was a money decree for Rs. 7,000 (exh. 46). Sampat agreed not 
to dispose of his properties until the two decrees were satisfied. On July 12, 1949 
Sampat sold S. Nos. 74 and 84/1 at Kekatnimbhore to defendants Nos. 1 and 2 
minors by their guardian their natural father-defendant No. 8. The sale-deed is 
at exh. 89. The consideration for the sale-deed was Rs. 24,912, which was made 
up by the amounts due under the said two decrees and some other consideration. 
After purchase defendants Nos. 1 and 2 paid the amount due under the mortgage- 
decree, but they did not pay the amount due under the money-decree (exh. 46) 
mentioned above. Daulat Shimpi, therefore, filed execution proceedings— 
Darkhast No. 48 of 1949-—to execute the money decree mentioned above. He 
sought execution by sale of S. No. 90 measuring 11 acres and 86 gunthas. The 
amount sought to be recovered was Rs. 8,815. On June 27, 1959 Sampat died and 
the present plaintiffs are his heirs. The plaintiffs in order to satisfy the money 
decree by compromise sold 8 acres and 86 gunthas out of 5. No. 90 and thus fully 
satisfied the said money-decree. Necessary sanction by the Court for this sale 
was obtained. The order in that respect is at exh. 74. The sale-deed was executed 
on November 21, 1961, which is at exh. 49, and on November 27, 1961 the darkhast 
was disposed of showing the said money-decree as fully satisfied. Wemay mention 
here that defendant No. 4 is a subsequent transferee in respect of S. No. 74 from 
defendants Nos. 1 and 2, minors by their guardian their natural father defendant 
No. 8. Defendant No. 4 is defendant No. 8’s wife’s sister. On January 28, 1962 
the plaintiffs filed the present suit to recover Rs. 10,500 with future interest at 
6 per cent. per annum and costs from the defendants; they prayed for a charge on 
the lands S.No. 74 and 84/1 at Kekatnimbhore. The substance of the allegations 
in the plaint is that defendants Nos. 1 and 2 failed to satisfy the money-decree, 
exh. 46, although they agreed to do so under the terms of the sale-deed exh. 39. 
The plaintiffs, therefore, had to spend Rs. 10,500, which they seek to recover by 
the present suit. The plaintiffs allege in the plaint that the transaction of purchase 
of the land by exh. 89 was for the benefit of the family of the defendants, the 
family actually received benefit thereof and that is why defendant No. 8 who was 
the manager of the family is also liable. Defendant No. 4, as stated above, was 
joined as the subsequent transferee. 


The suit was contested by the defendants on various grounds. In view of the 
arguments advanced by Mr. Shrikhande on behalf of the appellants-defendants 
Nos. 1to8 the only material defences forthe purpose of this appeal is that the sale- 
deed, exh. 89, imposes personal liability on the minor vendees defendants Nos. 1 
and 2, the natural guardian of these minors had no legal right to impose such 
lability, hence the plaintiffs have no legal right to recover the loss sustained by 
them on account of the failure to discharge such a lability imposed on the minors, 
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Defendant No. 8 is in no case liable, because he is not a party to the sale-deed, he 
merely acted as the guardian of defendants Nos. 1 and 2. In any case, the plain- 
tiffs would not be entitled to recover Rs. 10,500, at best they would be entitled 
to Rs. 7,281 the amount shown to be due under the said money-decree in the sale- 
deed, exh. 89. 

We may mention here that the point, viz. the sale-deed, exh. 89, imposes personal 
hability on the minors, hence the plaintiffs are not entitled to recover anything 
on account of the minors’ failure to discharge such liability, was not taken in the 
trial Court. All the same, we have allowed Mr. Shrikhande to argue that point, 
since no further facts are necessary and it is a point of law which can be argued on 
the facts which are already on record. 

The learned trial Judge relied on the decision of this Court in Ammanibai v. 
Anant, and decreed the plaintiffs’ claim, over-ruling the defendants’ contentions. 
The present appeal is preferred against this decision of the trial Court. 


Mr. Shrikhande for the appellants-defendants Nos. 1 to 8 contends that the 
sale-deed, exh. 89, obviously imposes personal liability on the minors, inasmuch 
as by that sale-deed defendants Nos. 1 and 2, who were minor purchasers, undertook 
to pay Rs. 7,281, the amount due under the money-decree, exh. 46, mentioned 
above. Defendant No. 8, though the father of defendants Nos. 1 and 2 and thus 
the natural guardian, had no authority to impose such personal liability on the 
minors, hence the plaintiffs cannot rely on the relevant covenant in the sale-deed 
and sue to recover the loss sustained by them (plaintiffs) on account of the failure 
of defendants Nos. 1 and 2 to carry out the said covenant in the said sale-deed. 
According to Mr. Shrikhande, this is a case of absence of authority for the guardian, 
and not a case of exceeding the authority by the guardian. Before dealing with 
this contention advanced by Mr. Shrikhande, we must mention here that defen- 
dants Nos. 1 and 2 by their written statements, exhs. 15 and 20, did not repudiate 
the transaction evidenced by the sale-deed, exh. 89, they claim to be the owners 
of the property purchased by the sale-deed, exh. 89, but they deny that they are 
liable to meet the plaintiffs’ claim on account of their failure to carry out the above- 
mentioned covenant in the sale-deed, exh. 89. Mr Shrikhande relies on the de- 
cision of this Court in Keshav v. Balaji?. This was a case in which a minor was 
sought to be made liable on a pro-note executed by the guardian appointed by the 
Court. After referring to relevant authorities, Rangnekar J. observed (p. 999): 


«..[¢ is unnecessary to refer in detail to these decisions. But the principle which seems 
deducible from them is that although a guardian can under certain circumstances sell or charge 
his ward’s estate or property, he cannot bind him personally by a simple contract debt, nor 
can he bind his estate except by a document purporting to bind it. The observations of that 
learned author Trevelyan in his well-known book on Law of Minors are also to the same 
effect. In my opinion it is too late in the day to contest the position that a guardian cannot 
personally bind his ward by contract which does not purport to bind his estate”. 


In our opinion, these observations do not help the defendants. Even these obser- 
vations make it clear that in certain circumstances the guardian can sell or charge 
his ward’s estate or property, although he cannot bind the minor personally by a 
simple contract debt. As already pointed out, this was a case in which pro-note 
was renewed by the guardian of a minor. This was not a case of a transaction 
relating to the estate of the minor. Rangnekar J. after referring to Hunooman- 
persaud Panday v. Mussumat Babooee M. Koonweree® and Raman Chettiar v. Tiru- 
gnanasambandam Pillai‘ relied upon by the appellant in that case, pointed out the 
distinction between ‘a simple contract debt’ and ‘documents purporting to bind 
minor’s estate’, for example cases in which the estate of the minor was sold, mort- 
gaged or charged for a debt incurred for legal necessity. 

Mr. Shrikhande further relies on Shankar v. Nathu®. On facts, it is a still worse 
case. In this case the District Judge had directed the guardian not to incur any 
loan without the Court’s permission. In spite of this direction to the guardian, 
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he borrowed some amount for the minor’s business and later on the guardian was 
convicted for misappropriation. After referring to the Privy Council decision 
in Waghela kajsanji v. Shekh Masludin? and one more case, Baker J. observes 
(p. 1004) : 

“It is, therefore, established law, and bas been held by this Court in many subsequent 
cases that a minor cannot be bound personally by a contract entered into by a guardian which 
does not purport to charge his estate, and this promissory note, therefore, cannot bind the ward 
personally, nor does it purport to charge his estate”. 


This decision also does make a distinction between personal liability imposed on a> 


minor without reference to a transaction relating to minor’s property and a transac- 
tion relating to such property. This decision also, therefore, does not support 
Mr. Shrikhande’s contention. 


Reference was then made to the Privy Council decision in Mohorit Bibee v. Dhur- 
modas Ghose’. This decision holds that contracts by minors are wholly void. It 
is, however, important to note that in this case the minor himself not represented 
by a guardian entered into a contract, falsely representing that he was a major. 
Thus on facts the Court found that in fact the contract was entered into by a minor 
who was in law not competent to contract, hence the contract was wholly void. 
In the present case, there is undoubtedly a transaction entered into by a natural 
guardian of the minors—defendants Nos. 1 and 2 and obviously that will have 
to. be considered on a different footing. The question whether the lability in 
question could be imposed on the minors, defendants Nos. 1 and 2, would depend 
upon whether their guardian had authority to enter into a transaction relating 
to their property. Mr Shrikhande for the appellants has not urged before us that 
a natural guardian has no authority whatsoever to enter into a transaction relating 
to minor’s property on behalf of the minor. He, however, contends that even in 
such a transaction a guardian has no authority to impose personal liability on the 
minor cencerned. In our opinion, this is not a correct approach to the question 
at issue. The question for consideration is whether a natural guardian can on 
behalf of the minors purchase property. In our opinion, he has authority to do 
so, although such authority is not unbridled, it is a limited one. In this respect, 
we may refer to the commentary of Sir Dinshaw Mulla in his treatise ‘Transfer of 
Property Act’ 5th ed., p. 81. The relevant observations are : 


“A, minor is in English Jaw disqualified to be a transferee of a legal estate in land but not 
of an equitable interest inland or other property, but in India allhough a minor’s contract is 
void, yet a minor is not disqualified to be a transferee, and a minor may be a purchaser or a 
mortgagee. But neither the guardian of a minor nor his manager is competent to bind the 
minor or his estate by a contract for the purchase of immoveable property but a lease to a mmor 
is void, as a lease imports a covenant by the minor to pay rent and other reciprocal obligations”. 


These observations make it clear that a minor may be a purchaser, although his 
guardian cannot bind the minor or his estate by a mere contract of purchase. A 
minor is not bound to perform specifically the contract entered into by his guardian. 
In this respect, we may refer to the decision of Allahabad High Court in Narain 
Das v. Musammat Dhania®. In that case, one Musammat Dhania and others execu- 
ted a sale-deed in favour of Suraj Bhan, a minor. The executants i.e. the vendors 
refused to get the sale-deed registered, but it was compulsorily registered by the 
order of the District Registrar. Suraj Bhan then sued to recover possession of the 
property sold, expressing his willingness to pay the unpaid consideration. The 
trial Court, as well as the first appellate Court dismissed the suit, treating it as one 
for specific performance. The first appellate Court relied upon the Privy Council 
decision in Mir Sarwarjan v. Fakhruddin Mahomed Chowdhur!’. The High Court, 
however, held that the said decision was not applicable to the facts of the case, 
it was not a suit for specific performance, but it was a suit for recovery of possession 
on the claim of title acquired under the sale-deed. The High Court laid stress 
6 (1887) L.R. 141A. 89. — 8 (1915) LL.R. 88 AlL 154. 
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on the fact that the sale-deed was executed and registered. The High Court 
-pointed out that the Transfer of Property Act does not declare a minor to be incom- 
petent to purchase property. A number of decisions were referred to and it was 
held that a minor was not disqualified from purchasing property (see page 160). 


Mr. Shrikhande further referred to the decision of this Court in Nagindas Gokuldas 
v. Bhimrao Damu}*. This decision also clearly brings out the distinction between 
a transaction relating to immovable property of a minor and a transaction or a 
contract imposing mere personal liability on a minor. In this case, the Court 
refused to extend the decision of the Full Bench in Tulsidas v. Vaghela Ratsingy1"1 
to cover the case of a promissory note passed by a de facto guardian, even though 
the amount was borrowed for antecedent debt of the father. 


In our opinion, the material question for consideration is whether the transac- 
tion evidenced by the sale-deed, exh. 89, can be said to be a void transaction or 
a voidable transaction. In other words, can it be said that the transaction of 
purchase was wholly unauthorised hence void, or it was a transaction voidable 
at the option of the minors concerned. In our opinion, if it is clear that minors 
are not disqualified from purchasing property, it is difficult to hold that purchase 
of property on behalf of the minors their guardian who has authority, though 
limited, can be said to be void altogether. In this respect, we may refer to the deci- 
sion of the Privy Council in Srikakulam Subrahmanyam v. Kurra Subba Rao, In 
that case, agreement of sale was entered into on behalf of the minor by his natural 
mother acting as the guardian. On execution of the agreement of sale, the intending 
pia were put in possession. The minor even before attaining majority 

iled a suit to recover possession of the land agreed to be sold. At page 120 of the 
report, their Lordships observe : 


“«...The position of the minor under such a contract is discussed in the following passage, 
with which their Lordships agree, in Pollock and Mulla’s Indian Contract and Specific Relief 
Acts, 7th'ed.,p.70: ‘A minor’s agreement being now decided to be void, it is clear that there 
is no agreement to be specifically enforced; and it is unnecessary to refer to former decisions and 
distinctions, following English authorities which were applicable only on the view now over- 
ruled by the Judicial Committee’. The learned authors are here referring to the decision in 
Mohori Bibee v. Dhurmodas Ghose already cited. They continue: ‘It is, however, different with 
regard to contracts entered into on behalf of a minor by his guardian or by a manager of his 
estate. In such a case it has been held by the High Courts of India, in cases which arose subsequent 
to the governing decision of the Judicial Committee, that the contract can be specifically en- 
forced by or against the minor, if the contract is one which it is within the competence of the 
guardian to enter into on his behalf so as to bind him by it, and, further, if it is for the benefit 
of the minor. But if either of these two conditions is wanting, the contract cannot be specifically 
enforced at all.” - l 
After making these observations their’ Lordships held on facts that as both the 
conditions mentioned in these observations were satisfied, the agreement to sell 
was binding on the minor. Their Lordships further observed that if the said 
two conditions were fulfilled, there was no reason why specific performance of the 
agreement to sell should not be granted. In our opinion, these observations make 
it abundantly clear that if a guardian of a minor acting on behalf of the minor enters 
into a transaction relating to the minor’s property the transaction cannot be said 
to be void, but it is merely voidable at the option of the minor on the ground that 
it was not for legal necessity, or that it was not for his benefit. One can visualise 
several cases where purchase of property for a minor can be said to be for his benefit. 
Several decisions have; however, made it clear that the expression ‘benefit’ does 
not include speculative benefit. So also a transaction effected merely with a view 
to increase minor’s immediate income cannot be said to be for the benefit of the 
minor. See Sir Dinshaw Mulla’s Hindu Law, 18th Ed., p. 528. Thus it is clear 
that a natural guardian, in fact any guardian having authority to deal with minor’s 
property, can purchase property for and on behalf of the minor if such purchase is 
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for the benefit of the minor or his estate. Ifa natural guardian who has authority 
to deal with his minor’s property enters into a transaction and purchases property 
‘for the minor, such transaction cannot in our opinion be said to be void, even though 
such transaction may impose personal liability on the minor. It is true that the 
minor on attaining majority can repudiate such a transaction and thereby refuse 
to accept the personal liability imposed on him by that transaction. From that, 
however, it does not follow that the minor can refuse to discharge the personal 
liability imposed on him even while taking advantage of the transaction which 
imposed personal liability on him. 


We may refer to the decision of this Court in Vijaykumar v. Gokulchand'**. In 
this case, the question for consideration was whether a contract entered into by a 
natural guardian (the father of the minor) to purchase a shop can be specifically 
enforced, if it was for the benefit of the minor. The suit was filed by the guardian 
during the minority of his son who was mentioned as the purchaser in the agree- 
ment of sale. It is true that the decision deals mainly with the extent of the power 
of the natural guardian, but in that respect Mr. Justice Paranjpe observes (p. 894) : 


«¢.,. When admittedly the powers of a natural guardian, namely, the father, over the property 
of his minor son are much wider than the powers of an ordinary manager or a guardian of a 
minor’s property, the earlier Privy Council decision would not preclude the natural father from 
entering into an agreement so as to bind the minor,” 


‘The learned Judge then referred to the decision of the Privy Council in Srikakulam 
Subrahmanyam v. Kurra Subba Rao. In view of the above-quoted observations 
of the Privy Council, it is in our opinion quite clear that a transaction like the one 
in the present case cdnnot be said to be abacus void, because if it was void, the 
question of specific performance thereof would not arise. Such a transaction 
must, therefore, be held to be voidable at the option of the minor concerned. 


We may also refer to the decision of this Court in Popat Namdeo v. Jagu Pandu‘. 
That was a case in which the minor sought to have declaration that the sale-deed 
executed on his behalf by his guardian was brought about by fraud and without 
adequate consideration. In the alternative, specific performance of a subsequent 
agreement to reconvey dated December 24, 1954 was sought. The plaintiff’s 
‘contention that the sale-deed was brought about by fraud and was without ade- 
quate consideration was overruled and the only question that remained for con- 
sideration was whether the agreement to reconvey dated December 24, 1954 in 
favour of the minor represented by the guardian could be specifically enforced. 
Mr. Justice Palekar relying on the decision of the Privy Council in Srikakulam 
Subrahmanyam v. Kurra Subba Rao held that specific performance of the agree- 
ment to reconvey in favour of the minor could be granted. After referring to 
several decisions Mr. Justice Palekar agreed with the view taken by Andhra Pradesh 
High Court in Suryaprakasam v. Gangaraju®. With regard to the doctrine of 
mutuality, Mr. Justice Palekar observes (p. 464): 


“The doctrine of mutuality was invoked because the minor’s contract under the Indian 
Contract Act was a void contract, but when it is clear that a minor’s contract entered into by a 
guardian for legal necessity or for the benefit of the estate is a valid contract, the doctrine of 
mutuality has no place. The reason is that the want of capacity of the minor has been supplied 
by the guardian and, therefore, the contract which would have been otherwise void has now 
become valid, provided of course the guardian acts within his authority permitted by Hindu law. 
This proposition would as much apply to a contract for purchase as to a contract for sale. There- 
fore, on principle, if Mir Sarwarjan’s case cannot be invoked in order to defeat a contract of 
sale of the property of a minor, it cannot be invoked to defeat a contract for purchase on behalf 
of the minor, provided the guardian is acting within his authority.... Conversely, therefore, 
if the law now is that the minor’s contract for sale entered into by his guardian is enforceable 
by or against him, the contract for purchase on behalf of the minor is equally enforceable. 
Thirdly, there is no principle of law which prevents a Hindu minor from being a transferee of 
property”. ` 
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We are in agreement with the view expressed by Palekar J. by the above obser- 
vation, 

We may also refer to the Full Bench decision of Andhra Pradesh High Court in 
Suryaprakasam v. Gangaraju. The main judgment is by Subba Rao C. J. After 
referring to the various decisions the learned Judge observes (p. 89): 


“Under Hindu law, as I have already indicated in a different context, a guardian has legal 
competency to enter into a contract on behalf of a minor for necessity or for the benefit of the 
estate. In the case of contract coming within the four corners of that doctrine no question of 
invalidity arises. It is valid at the time of inception and if either of the parties can enforce 
the contract against the other at the time it was entered into, the test of mutuality is also 
satisfied.” 


The learned Judge then proceeds to consider the Privy Council decisión in Mir 
Sarwarjan v. Fakhruddin Mahomed Chowdhuri and refers to the following obser- 
vation of the Privy Council (p. 89) 


“Their Lordships entertain no doubt that it was within the powers of the mother as guar- 
dian to enter into the contract of sale of November 29, 1985, on behalf of the respondent for., 
the purpose of discharging his father’s debts, and that, if the sale had been completed by the 
execution and registration of a deed of sale, the respondent would have been bound under Hindu 
I av’ 7? 


The learned Judge rightly points out that this is a clear statement of law recognising 
the right of guardian to enter into a contract to sell for a purpose binding on the 
minor’s estate. The learned Judge then refers to Ramalingam vV. ANUN ONIA 
Ammal, !® and observes (p. 40) : 


«Fhe learned Judge did not express his final opinion in the case of agreement of sale by a 
guardian on behalf of a minor as obviously he could not do so contrary to the decisions of the 
Full Bench and Division Bench of the Madras High Court. I have carefully gone through the 
judgment. I entirely agree with the view expressed by him. I would go further and hold 
that there cannot be any essential distinction between a contract of sale and contract of pur- 
chase. The difference is only one of degree”. 


With respect we agree with the view expressed by the above observations. With 
regard to enforcement against a minor, the learned Judge observes (p. 41) : 


“Further it cannot be laid down as an inflexible rule that under no circumstances the per- 
sonal liability of a minor can be enforced against him. If that was so even in the case of a sale 
or mortgage executed by a guardian on behalf of a minor for necessity or for the benefit of the 
estate, there would be personal obligations to be enforced against the minor under certain con- 
tingencies. If any of the covenants incorporated in the sale deed are broken by a guardian 
or the statutory covenants embodied in S. 55, Transfer of Property Act are not carried out, it 
cannot be contended that they could not be enforced against the guardian representing the 
minor. 

After the sale deed was executed if the guardian did not pay the consideration certainly 
the vendor could recover the money from the estate of the minor. If the title was defective, 
the estate of the minor would be liable for damages. But the learned counsel of the respon- 
dents contends that the said obligations and liabilities would arise only after a valid transfer 
deed is executed and that they have [no] bearing in a case where the competency of the sia 
to enter into a contract itself is questioned. 

While I appreciate the distinction, the fact remains that a minor under Hindu ae is not 
completely immune from the enforceability of personal obligations against him. If he was liable 
after the sale deed was executed by the guardian I do not see any justification for holding that 
the obligation to execute a sale deed is not binding on him. All the Courts have held consistently 
relying upon the decision in Huncomanpersaud Panday v. Mussumat Baboose M. Koonweree 
that the guardian of a minor can alienate his property or charge it for necessity or for the 
benefit of the estate”. 


These observations make it clear that a transaction entered into by a natural 
guardian on behalf of a minor is not void ab initio; it can be avoided by the minor if 
he ae) can establish that the guardian had exceeded, his authority, Le. by 
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establishing that the transaction was not one for legal necessity, nor for the minor’s 
benefit. W a contract by a guardian is not initially void and the minor concerned 
on attaining majority chooses to take advantage under that contract, but re- 
pudiates his liability under the same contract, there seems to be no principle of 
law, nor of equity under which he can do so. On attaining majority it is open to 
the minor to repudiate the transaction as a whole, but if he chooses to take ad- 
vantage under the transaction, he cannot in that case repudiate his personal 
liability under the same transaction. There is no provision of law, nor any 
principle on which he can approbate and reprobate in this manner. 

We may also refer to the Full Bench decision of Madras High Court in Sttarama 
v. Venkatarama”. In that case on January 29, 1988 certain property was 
purchased by two brothers, one of whom was a minor; the other brother, though 
not the legal guardian, acted as guardian for the minor brother. On the same date 
an agreement to reconvey the properties to the vendors, after the minor brother 
attains majority, on any date between June 1 and 80, 1947 was entered into. In 
the suit for specific performance of the agreement to reconvey, the contention 
that the agreement to reconvey was not binding on the brother who was a minor 
and that specific performance of the agreement to reconvey cannot be decreed 
was over-ruled. Mt page 121 of the report the following observation appears : 


‘Therefore, in the present case, if the second defendant does not want to have the advantage 
of the purchase, he can disclaim the purchase and claim the consideration paid for it, but he will 
not be allowed to approbate and reprobate at the same time. As, in my view, the contract 
cannot be bifurcated, it has specifically to be enforced, and the’second defendant cannot re- 
pudiate the liability to reconvey, at the same time retaining to himself the advantage gained 
by the purchase”, 


This conclusion was arrived at after referring to earlier decisions including the 
Privy Council decision in Mir Sarwarajan v. Fakhruddin Mahomed Chowdhurs. 
This Full Bench decision over-rules the view of Vishwanath Shastri J. that principle 
of mutuality enunciated by Lord Macnaghten in Mir Sarwarjan’s case cannot be 
applied to a case where the contract was by the guardian for purchase of property 
on behalf of the minor. 

Lastly, we may refer to the Full Bench decision of this Court in Fakirappa 
Limanna v. Lumanna Bin Mahadu"*, That was a case in which the question for 
consideration was whether a minor or a person claiming under him can ignore a 
transaction entered into on behalf of the minor and claim possession of the pro- 
perty sold or whether it was necessary to have the sale set aside before possession 
could be claimed. One Nana was the owner of the property. He died leaving 
behind his wife Sidubai and a minor son Omanna. After Nana’s death Sidubai 

urporting to act as the natural guardian of Omanna sold the equity of redemption 
(the property was already mortgaged) to the defendant’s father in 1891. Omanna 
attained majority in 1894-95 and died in 1901 leaving behind his widow Gopika. 
Sidubai died in 1906 and Gopika died in 1908. The plaintiff Lumanna as the 
next reversioner sued to recover possession. On these facts, it was urged on be- 
half of the reversioner-plaintiff that the sale in question effected by the guardian 
on behalf of the minor being void could be ignored and suit to recover possession 
could be filed without a prayer to have the sale set aside. This contention was 
negatived and it was held that the sale could not be ignored, the plaintiff must 
get it set aside before possession can be recovered. In this respect the observations 
of Shah J. are material (p. 766) : 


«On a further consideration I am satisfied that the necessity for suing to set aside a 
sale does not depend so much upon the question whether the onus lies upon the pleintiff or the 
defendant in the first instance, but upon the question whether the sale is by a person wholly un- 
authorised or by a person who is authorised only under certain circumstances to alienate the 
property or in other words whether the sale is null and void or only voidable if the person in- 
terested sceks to avoid it. If the latter is the case, the persons concerned should sue to have 
it set aside if there is any Article of the Limitation Act applicable to such a suit. In the present 
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case, Article 44 applies, and therefore the necessity of suing to set aside the sale is established 
under the circumstances,” 


Mr. Shrikhande for the appellants contends that the question whether a trans- 
action entered into by a natural guardian on behalf of a minor imposing personal 
liability is void or voidable did not directly arise in this case. It 1s true that the 
ieee did not arise in that particular form; nonetheless if the Court had taken 
the view that a transaction by a natural guardian on behalf of the minor was void 
as contended-by the plaintiff in that case, the Court could not come to the con- 
clusion that the sale had to be set aside before possession could be awarded. In 
fact the above observations of Shah J. make it abundantly clear that the Court 
did take the view that the particular transaction was voidable, and not void, 
hence the suit was held to be barred under art. 44 of the Limitation Act. 


For reasons indicated above, we are of the opinion that the transaction evidenced 
by the sale-deed, exh. 89, was not a void transaction, it was only a voidable trans- 
action which ‘defendants Nos. 1 and 2 on attaining majority could repudiate and 
have it declared void on proper grounds. Defendants Nos. 1 and 2 have not, 
however, chosen to do so, They, on the other hand, claim title under the said sale- 
deed. Thus if they have chosen to abide by the contract embodied in the sale 
deed, exh. 89, in our opinion there is no principle of law on which they can while 
accepting the transaction repudiate the liability under that transaction. This view 
is accepted by the Andhra Pradesh High Court in the decision mentioned above and 
we are'in entire agreement with that view. In our opinion, therefore, defendants 
Nos. 1 and 2 cannot contend that the personal liability imposed on them by the 
sale-deed exh. 89, viz. the liability to pay Rs. 7,281 the amount due under the 
money-decree, exh. 46, cannot be enforced against them. 


[The rest of the judgment is not material to this report]. 


SUPREME COURT. 


Present : Mr. Justice S. M. Sikri, Mr. Justice V. Bhargava and Mr. Justice I. D. Duu. 
J. S. BAJAJ v. ARJANDAS DAYARAM VACHHANL* 


Displaced Persons (Compensation and Rehabilitation) Rules, 1965. Rule 19—Displaced Persons 
(Compensation and Rehabilitation) Act (44 of 1954)—-Meaning and effect of rule 19 (8). 

The special provision embodied in r. 19 of the Displaced Persons (Compensation and 
Rehabilitation) Rules, 1955, for paying compensation to joint Hindu families is intended to 
treat a joint Hindu family consisting ouly of a father and his sons as one unit for the pur- 
poses of compensation for the joint family property left in Pakistan. Such a joint family is 
not intended to be broken up by the statutory schemes ofthe Displaced Persons (Compen- 
sation and Rehabilitation) Act, 1954 and the Rules. 


Tue facts appear at 67 Bombay Law Reporter p. 721. 


Dr. V. A. Seyid Muhammad, with S. P. Nayar, for appellants. 
N. N. Keswani, for respondents. 


Dua J. This appeal by special leave is directed against the decision of a 
Division Bench of the Bombay High Court allowing a petition under arts. 226 
and 227 of the Constitution by Arjandas Dayaram Vachhani challenging the 
order of the Deputy Chief Settlement Commissioner (with delegated powers of 
Chief Settlement Commissioner) under the Displaced Persons (Compensation 
and Rehabilitation) Act, 1954 (44 of 1954), hereafter referred to as the Act, 
disallowing the writ petitioner’s revision from the order of the Settlement Off- 
cer (with delegated powers of Settlement Commissioner) which had affirmed on 


“Decided, January 21, 1970. Civil Appeal Bombay High Court. 
No. 1178 of 1966, against the decision of the 
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appeal the order of the Assistant Settlement Officer. The writ petitioner’s case 
was held to fall within r. 19(3) of the Displaced Persons (C. & R) Rules, here- 
after called the Rules, made by the Central Government under s. 40 of the Act. 
The question which falls for decision is a very short one and it relates to the 
meaning and effect of r. 19(3). 

The facts are not in dispute. Kishanchand Dayaram Vachhani and his four 
sons Arjandas Dayram Vachhani, Dayaram A. Vachhani, Ramchand Dayaram 
Vachhani and Kanayalal Dayaram Vachhani constituted a joint Hindu family 
when, as a result of partition of the country in 1947, they migrated from Sind 
(now in Pakistan) to India. After their migration Kishanchand Dayaram 
Vachhani, the father, made an application for verification of claim in respect 
of the properties left by the joint Hindu family in Sind. This claim was duly 
verified. It is unnecessary to make a detailed reference to the history of the case. 
Suffice it to say that on October 28, 1961 Shri Purshottam Sarup, Deputy Chief 
Settlement Commissioner (with delegated powers of Chief Settlement Commis- 
sioner) (Rehabilitation Department) allowed the appeal preferred by Arjandas 
Dayaram Vachhani from the order of Shri H. K. Choudhary, Regional Settle- 
ment Commissioner, Bombay, dated May 14, 1961 and after setting aside the 
impugned order, directed that the property in question be treated as joint family 
property in which the parties would i entitled to apportionment as members 
of joint Hindu family in accordance with the Rules. Pursuant to this direction 
Shri K. S. Bedi, Assistant Settlement Officer, Bombay, on June 12, 1968 directed 
that the case be re-processed. Shri Arjandas Dayaram Vachhani appealed 
from this order to the Settlement Officer (with delegated powers of the Regional 
Settlement Commissioner) but without success. That ee recorded a fairly 
exhaustive order, dated October 21, 1968 in which the entire history of the case 
was noticed. A revision was taken to the Deputy Chief Settlement Commis- 
sioner, Shri Purshottam Sarup (with delegated powers of Chief Settlement Com- 
missioner). That officer also went into the controversy at some length and by 
his order dated February 18, 1964 disallowed Shri Arjandas Dayaram Vachhani’s 
claim both under r. 20 and r. 19 (2) of the Rules. It was pointed out that in 

his (Shri Purshottam Sarup’s) earlier order it had been clearly stated that the 
i arties constituted a joint Hindu family and were entitled to apportionment. 

he father and the sons could not be treated as separate and that their claim 
as tenants in common or as co-sharers was contrary to his earlier decision which 
had remained unchallenged. In view of sub-rule (3) of r. 19, r. 19 (2) was held 
inapplicable. 

On an application under arts. 226 and 227 of the Constitution the High Court 
disagreed with the view of the Chief Settlement Commissioner and held r. 19 (3) 
to be inapplicable when the joint Hindu family consists only of father and his sons. 
On this view the order of the departmental authorities was set aside The short 
question which now falls for our determination in this appeal is whether the sons 
of Kishanchand Dayaram Vachhani are entitled to claim the benefit of r. 19 (2) 
which has been granted by the High Court on their writ petition in disagreement 
with the view of the departmental authorities which excluded the claim of the 
sons under r. 19 (3). Rule 19 may here be read : 

“Special provision for payment of compensation to joint families.— 

(1) Where a claim relates to properties left by the members of an undivided Hindu family 
in West Pakistan (hereafter referred to as the joint family) compensation shall be computed 
in the manner hereinafter provided in this rule. 

(2) Where on the 26th September, 1955 hereinafter referred to as the relevant date- the 
joint family consisted of :— 

(a) two or three members cntitled to claim partition, the compensation payable to such 
family shall be computed by dividing the verified claim into two equal shares and calculating 
the compensation separately on each such share. 

(b) four or more members entilled to claim partition, the compensation payable to such 
family shall be computed by dividing the verified claim into three equal] shares and calculating 
the compensation separately on each such share. 


on 
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(8) For the purpose of calculating the number of the members of a joint family under 
sub-rule (2), a person who on the relevant date— 

(a) was less than eighteen years of age: or 

(b) wasa lineal descendant in the male line of another living member of joint Hindu 
family entitled to claim partition shall be excluded: 

Provided that where a member of a jomt family has died during the period commencing 
on the 14th August, 1947 and ending on the relevant date, leaving behind on the relevant date 
all or any of the following heirs namely :— 

(a) a widow or widows, 

(b) ason or sons (whatever the age of such son or sons) but no lineal ascendant in the male 
line, than all such heirs shall, notwithstanding anything contained in this rule, be reckoned as 
one member of the joint Hindu family. 

Ezxplanation.—For the purpose of this rule the question whether a family is joint or 
separate shall be determined with reference to the status of the faimly on the 14th day of August, 
1947, and every member of a joint family shall be deemed to be joint notwithstanding the fact 
that he had separated from the family after that date.” 


According to the High Court the other living member of the jomt Hindu 
family whose lineal descendants are to be excluded under sub-r. (3) (6) must be 
& person other than their own father. This view, in our opinion, is contrary to 
the plain words used in this sub-rule. The High Court expressed its opinion 
in these words (p. 728) : 


‘*,..It is olear that this condition is intended to apply to a case where a joint family consists 
of more than two persons where each one of them is entitled to claim partition and the members 
sought to be ex luded are lineal descendants of one of such members. It is only in such cases 
that it could be said that they were lineal descendants of a member who was entitled to claim 
partition against another, 

In the present case the father and each of the sons is entitled to claim partition against 
each other. If the lineal descendants are to be excluded even in a caze like the present it only 
means that all the descendants of the father must be excluded even though there is no other 
member against whom the father can seek to enforce partition. Having regard to the words 
used the only interpretation which can be placed on ol. (b) of sub. r. (8) of r. 19, isthe one adopted 
by us.” 


The error into which the High Court seems to have fallen is that it has assumed 
that a person against whom partition can be claimed by the father of the lineal 
descendants constituting the Joint Hindu family must be some member of that 
family other than his lineal descendants and that it excludes his right to claim 
partition when the only other members of the joint family are his own lineal 
descendants. For this assumption there does not seem to us to be any justi- 
fication either in the language or in the scheme of the Act and the rules or in any 
other provision of law applicable to the parties before us and governing the 
present controversy. 

According to the general provisions of Hindu law the father in a joint Hindu 
family has the power to partition the joint family property and indeed in the 
present case the High Court has accepted the legal position that the father and 
each of his sons are entitled to claim partition against each other. It is only on 
the language of r. 19(3) and as the judgment under appeal suggests, on that Court’s 
disinclination to accept as proper, the exclusion of the sons when the joint family 
consists only of the father and his sons that the High Court construed r. 19 (3) 
in the manner stated above. We are unable to find any warrant for this view. 
The plain reading of r. 19(3) is against it. The language is not susceptible of the 
meaning that there should be in existence some member of the joint family other 
than the sons, against whom the father should be entitled to claim partition. 
The words of the sub-rule being plain and unambiguous they have, in our view, 
to be construed in their natural and ordinary sense. No cogent reason has been 
suggested for departing from the rule of literal construction in this case. The 
consequence flowing from this construction is quite intelligible and seems to us 
to be rational and logical. The special provision embodied in r. 19 for paying 
compensation to joint Hindu families is, in our view, intended to treat a joint 
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Hindu family consisting only of a father and his sons as one unit for the purpose 
of payment of compensation for the joint family property left in Pakistan. Such 
a joint family is not intended to be broken up by the statutory schemes of the 
Act and the Rules. Sub-rule (3) (b) of r., 19 was, in our opinion, correctly con- 
strued by the Chief Settlement Commissioner and the High Court was wrong 
in disagreeing with it and in allowing the writ petition. The appeal accordingly 
succeeds and is allowed with costs. 

Appeal allowed. 


Present: Mr. Justice J. C. Shah, Mr. Justice K. S. Hegde and Mr. Justice A. N. Grover. 
MATHURA PRASAD SARJOO JAISWAL v. DOSSIBAI N. B. JEEJEEBHOY.* 
Civil Procedure Code (Act V of 1908), Sec. 11—Decision on question of law when res judicata. 


Where the decision is on a question of law, i.e. the interpretation of a statute, it will 
he res judicata in a subsequent proceeding between the same parties where the cause of 
action is the same, for the expression “the matter in issue” in s. 11 of the Civil Procedure 
Code, 1908, means the right litigated between the parties, i.e. the facts on which the right 
is claimed or denied and the law applicable to the determination of that issue. Where, 
however, the question is one purely of law and it relates to the jurisdiction of the Court 
or a decision of the Court sanctioning something which is illegal, by resorting to the rule 
of res judicata a party affected by the decision will not be precluded from challenging the 
validity of the order under the rule of res judicata, for a rule of procedure cannot super- 
sede the law of the land. 

Bindeswart Charan Singh v. Bageshwari Charan Singh!, doubted. 
Tarini Charan Bhattacharya v. Kedar Nath Haldar’, approved. 
Broken HUI Proprietary Co. v. Broken Hill Municipal Council’, referred to. 


THe facts appear in the judgment. 


M. C. Chagla, with J. L. Hathi, K. L. Hathi and K. N. Bhat, for the appellants 
(In all the Appeals). 

R. P. Bhat and Janendra Lal, and R. A. Gagrat and B. R. Agarwala of Gagrat 
and Co., for the respondent (In all the Appeals). 


SHAH J. Under an indenture dated August 2, 1950, Dossibai—respondent in 
this appeal—granted a lease of 555 sq. yards in village Pahadi, T'aluka Borivli to 
Mathura Prasad—appellant herein—for constructing buildings for residential or 
business purposes. The appellant constructed buildings on the land. He then 
submitted an application in the Court of the Civil Judge, Junior Division, Borivli, 
District Thana, that the standard rent of the land be determined under s. 11 of the 
Bombay Rents, Hotel and Lodging House Rates Control Act, 1947. The Civil 
Judge rejected the application holding that the provisions of the Bombay Rents, 
Hotel and Lodging House Rates Control Act, 1947, did not apply to open land let 
for constructing buildings for residence, education, business, trade or storage. 
This order was confirmed on September 28, 1955, by a single Judge of the Bombay 
High Court in a group of revision applications: Mrs. Dossibai N.B. Jeejeebhoy v. 
Hingoo Manohar Missar: Nos. 288 to 242 of 1955. Butin Vinayak Gopal v. Law- 
man Kashinath' the High Court of Bombay held that the question whether s. 6 (T) 
of the Act applies to any particular lease must be determined on its terms and a 
building leasc in respect of an open plot is not excluded from s. 6 (I) of the Act solely 
because open land may be used, for residence or educational purposes only after 
a structure is built thercon. Relying upon this judgment, the appellant filed a 
fresh petition in the Court of the Small Causes, Bombay, for an order determining 

“Decided, February 26, 1970. Civil Appeals 3889. 

Nos. 1061, and 1637 to 1629 of 1966, against 2 (1928) LL.R. 56 Cal. 728, F.B. 


the decision of the Bombay High Court. 8 [1926] A.C. 94. 
1 (1985) L.R. 63 LA. 53, s.c. 88 Bom. L.R. 1 {1956} Bom. 827, s.c. 58 Bom. L.R. 592. 
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the standard rent.of the premises. The application was filed in the Court of Small 
Causes because the area in which the land was situated had since been included 
within the limits of the Greater Bombay area. The trial Judge rejected the 
application holding that the question whether to an open piece of land let for the 

urpose of constructing buildings for residence, education, business or trade s. 6 
tr ) of the Act applied was res judicata since it had been finally decided by the High 
Court between the same parties in respect of the same land in the earlier proceeding 
for fixation of standard rent. The order was confirmed by a Bench of the Court 
of Small Causes and by the High Court of Bombay. With special leave, the appel- 
lant has appealed to this Court. 

The view expressed by the High Court of Bombay in Mrs. Dossibai N. B. Jeejee- 
bhoy v. Hingoo Manohar Missar (Civil Revision Application No. 288 of 1955 decided 
on September 28,1955) was overruled by this Court in Mrs. Dossibat N. B. 
Jeejeebhoy v. Khemchand Gorumal?. In the latter case the Court affirmed the 
view expressed by the Bombay High Court in Vinayak Gopal Limaye’s case. 

But all the Courts have held that the earlier decision of the High Court of Bombay 
between the same parties and relating to the same land is res judicaia. Section 11 
of the Code of Civil Procedure which enacts the general rule of res judicata, 
in so far as it is relevant, provides : 


' No Court shall try any suit or issue in which the maller directly and substantially in issue 
has been directly and substantially in issue in a former suit between the same partics, or between 
parties under whom they or any of them claim litigating under the same title, ina Court competent 
to try such subsequent suit or the suit in which such issue has been subsequently raised, and 
has been heard and finally decided by such Court.” 


The Civil Judge, Junior Division, Borivli, was competent to try the application 
for determination of standard rent, and he held that s. 6 (1) of the Bombay Rents, 
Hotel and Lodging House Rates Control Act, 1947, did not apply to open land let 
for construction of residential and business premises. 


The rule of res judicata applies if “the matter directly and substantially in issue” 
in a suit or proceeding was directly and substantially in issue in the previous suit 
between the same parties and had been heard and finally decided by a competent 
Court. The Civil Judge, Junior Division, Borivli, decided the application between 
the parties to the present proceeding for determination of standard rent in respect 
of the same piece of land let for construction of buildings for residential or business 
purposes. e High Court has held that a decision of a competent Court may 
operate as res judicata in respect of not only an issue of fact, but mixed issues of 
law and fact, and even abstract questions of law. It was also assumed by the High 
Court that a decision relating to the jurisdiction of the Court to entertain or not 
to entertain a proceeding is binding and conclusive between those parties in respect 
of the same question in a later proceeding. 

But the doctrine of res judicata belongs to the domain of procedure, it cannot 
be exalted to the status of a legislative direction between the parties so as to deter- 
mine the question relating to the interpretation of enactment affecting the juris- 
diction of a Court finally between them, even though no question of fact or mixed 
question of law and fact and relating to the right in dispute between the parties 
has been determined thereby. A decision of a competent Court on a matter in 
issue may be res judicata in another proceeding between the same parties: the 
“matter in issue’’ may be an issue of fact, an issue of law, or one of mixed law and 
fact. An issue of fact or an issue of mixed law and fact decided by a competent 
Court is finally determined between the parties and cannot be re-opened between. 
them in another proceeding. The previous decision on a matter in issue alone is 
res judicata: the reasons for the decision are not res judicata. A matter in issue 
between the parties is the right claimed by one party and denied by the other, and 
the claim of right from its very nature depends upon proof of facts and application 
of the relevant law thereto. A pure question of law unrelated to facts which give 
rise to a right, cannot be deemed to be a matter in issue. When it is said that a 
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previous decision is res judicata, it is meant that the right claimed has been adjudi- 
cated upon and, cannot again be placed in contest between the same parties. A 
previous decision of a competent Court on facts which are the foundation of the 
right and the relevant law applicable to the determination of the transaction which 
is the source of the right is res judicata. A previous decision on a matter in issue 
is a composite decision: the decision on law cannot be dissociated from the decision 
on facts on which the right is founded. A decision on an issue of law will be as res 
judicata in a subsequent proceeding between the same parties, if the cause of action 
of the subsequent proceeding be the same as in the previous proceeding, but not 
when the cause of action is different, nor when the law has since the earlier decision 
been altered by a competent authority, nor when the decision relates to the 
jurisdiction of the Court to try the earlier proceeding, nor when the earlier decision 
declares valid a transaction which is prohibited by law. 


The authorities on the question whether a decision on a question of law operates 
as res judicata disclose widely differing views. In some cases it was decided that 
a decision on a question of law can never be res judicata in a subsequent proceeding 
between the same parties; Parthasaradi v. Chinnakrishna®; Chamanlal v. Bapubhat; 
and Kanta Devi v. Kalawatt5, On the other hand Aikman, J., in Chandi Prasad v. 
Maharaja Mahendra Mahendra Singh? held that a decision on a question of law is 
always res judicata. But as observed by Rankin, C. J., in Tarini Charan Bhatta- 
charya v. Kedar Nath Haldar’: 


“Questions of law are of all kinds and cannot be dealt with as though they were all the 
same. Questions of procedure, questions affecting jurisdiction, questions of limitation, may 
all be questions of law. In such questions the rights of parties are not the only matter for 
consideration.” 


We may analyse the illustrative cases relating to questions of law, decisions on 
which may be deemed res judicata in subsequent proceeding. In Bindeswart 
Charan Singh v. Bageskwari Charan Singh! the Judicial Committee held that a 
decision of a Court in a previous suit between the same parties that s. 12A. of the 
Chota Nagpur Encumbered Estates Act 6 of 1876 which renders void a transaction 
to which it applies was inapplicable, was res judicata. In that case the owner of 
an impartible estate, after his estate was released from management, executed a 
maintenance grant in favour of his minor son B, but without the sanction of the 
Commissioner as required by s. 12A of the Act. B on attaining majority sued his 
father and brothers for a maintenance grant at the rate of Rs. 4,000 per annum. 
The claim was decreed, and the plaintiff was awarded a decree for a grant of Rs. 4,000 
inclusive of the previous grant of 1909, and the Court held that the grant of 
1909 was valid in law. The father implemented the decree and made an additional 
maintenance grant upto the value of the decreed sum. In an action by the sons 
of B’s brothers challenging the two grants on the plea that the grants were illegal 
and not binding upon them, the Judicial Committee held that the plea was barred 
as res judicata in respect of both the grants—in respect of the first because there 
was an express decision on the validity of the first grant in the earlier suit, and in 
respect of the second the decision in the first suit was res judicata as to the validity 
of the second grant which was made in fulfilment of the obligation under the Court’s 
decision. The Judicial Committee held that in respect of the first grant, the deci- 
sion that s. 12A did not apply to the grant, was res judicata, and in respect of the 
second grant the construction between the same parties of s. 12A was res judicata. 
Validity of the second grant was never adjudicated upon in any previous suit: the 
second grant was held valid because between the parties it was decided that to the 
grant of maintenance of an impartible zamindari s. 12A of the Chota Nagpur Encum- 
bered Estates Act had no application. This part of the judgment of the Judicial 
Committee is open to doubt. 


3 (1882) I.L.R. 5 Mad. 304. 7 (1928) I.L.R. 56 Cal. 728, F.B., at p. 786. 
4 (1897) LL.R. 22 Bom. 669. 8 
6 [1946] A.LR. Lah. 419. 9. 
6 (1900) I.L.R. 28 All. 5. 
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Where the law is altered since the earlier decision, the earlier decision will not 
operate as res judicata between the same parties: Tarini Charan Bhattacharya’s 
case. Itis obvious that the matter in issue in a subsequent proceeding is not the 
same as in the previous proceeding, because the law interpreted is different. 


In a case relating to levy of tax a decision valuing property or determining liability 
to tax in a different taxable period or event is binding only in that period or event, 
and is not binding in the E N years, and therefore the rule of res judicata 
Ra a. application : see Broken Hill Proprietary Co. v. Broken Hill Municipal 

ounctl®, 


A question of jurisdiction of the Court, or of procedure, or a pure question of law 
unrelated to the right of the parties to a previous suit, is not res judicata in the 
subsequent suit. Rankin, C. J., observed in Tarini Charan Bhattacharya’s case 
(p. 787) : 

“The object of the doctrine of res judicata is not Lo fasten upon parties special principles 
of law as applicable to them inter se, but to ascertain their rights and the facts upon which these 
rights directly and substantially depend; and to prevent this ascertainment from becoming 
nugatory. by precluding the parties from re-opening or recontesting that which has been finally 
decided.” 


A. question relating to the jurisdiction of a Court cannot be deemed to have been 
finally determined by an erroneous decision of the Court. If by an erroneous 
interpretation of the statute the Court holds that jt has no jurisdiction, the question 
would not, in our judgment, operate as res judicata. Similarly by an erroneous 
decision if the Court assumes jurisdiction which it does not possess under the statute, 
the question cannot operate as res judicata between the same parties, whether the 
cause of action in the subsequent litigation is the same or otherwise. 


It is true that in determining the application of the rule of res judicata the Court 
is not concerned with the correctness or otherwise of the earlier judgment. The 
matter in issue, if it is one purely of fact, decided in the earlier proceeding by a 
competent Court must in a subsequent litigation between the same parties be 
regarded as finally decided and cannot be re-opened. A mixed question of law 
and fact determined in the earlier proceeding between the same parties may not, 
for the same reason, be questioned in a subsequent proceeding between the same 
parties. But, where the decisionis on a question of law, i.e. the interpretation of a 
statute, it will be res judicata in a subsequent proceeding between the same parties 
where the cause of action is the same, for the expression “the matter in issue” in 
s. 11, Code of Civil Procedure means the right litigated between the parties, #.e. the 
facts on which the right is claimed or denied and the law applicable to the determi- 
nation of that issue. Where, however, the question is one purely of law and it 
relates to the jurisdiction of the Court or a decision of the Court sanctioning some- 
thing which is illegal, by resort to the rule of res judicata a party affected by the 
decision will not be precluded from challenging the validity of the order under the 
rule of res judicata, for a rule of procedure cannot supersede the Jaw of the land. 


In the present case the decision of the Civil Judge, Junior Division, Borivli, that 
he had no jurisdiction to entertain the application for determination of standard 
rent, is, in view of the judgment of this Court, plainly erroneous: see Mrs. Dosstbas 
N. B. Jeejeebhoy v: Khemchand Gorumal. If the decision in the previous proceeding 
be regarded as conclusive it will assume the status of a special rule of law applicable 
to the parties relating to the jurisdiction of the Court in derogation of the rule 
declared by the Legislature. 


The appeals are allowed, and the orders passed by the High Court and the Court 
of Small Causes are set aside and the proceedings are remanded to the Court of 
First Instance to deal with and dispose them of in accordance with law. There 
will be no order as to costs throughout. Appeals allowed. 


9 [1926] AC. 94. 
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Before the Hon'ble Mr. S. P. Kotwal, Chif Justice, and Mr. Justice Nain. ` 
SHRI KRISHNA RUBBER WORKS v. THE UNION OF INDIA*. 


Rubber Act (XXIV of 1947), Secs. 12, 19—Constitution of India, Aris. 366 (28), 114, 266—Levy 
imposed by 8. 12 (1) whether a fee or a tax—Distinetton between tax, cess and fee. 


The nature and character of the levy imposed by s. 12 (Z) of the Rubber Act, 1947, is 
not a fee for any services rendered or required to be rendered but is a duty of excise levied 
as a cess for the purposes of development of the rubber industry in national interest. 


Matthews v. Chicory Marketing Board (Vict), Commr., H. R.E. v. L.T. Swamiar, 
Balaraju v. Hyderabad Municipality’, In re C. P. Motor Spirit Actt, and Hingir-Rampur 
Coal Co, v. State of Ortssa*, referred to. 


Suri Krishna Rubber Works (petitioner) carried on business of manufacturing 
rubber balloons. For its business, the petitioner had to purchase latex (a kind of 
rubber) from the producers of rubber in Kottayam. Prior to the amendment of 
the Rubber Act, 1947, by Central Act X XI of 1960, the Act provided for collection 
of duty of excise on all the rubber produced in India from the owners of the estate 
in which the rubber was produced. The imposition was made under s. 12 of the 
Act. By the Amendment Act XXI of 1960, that section was substituted by a new 
section whereunder power was given to collect duty of excise on all rubber pro- 
duced in India in accordance with the rules made in this behalf either from the owner 
of the estate on which rubber is produced or from the manufacturer by whom such 
rubber is used. After this Amendment Act certain rules were also introduced in 
the Rubber Rules, 1955. They provided for the method of collection of ‘duty of 
excise on the rubber produced in India from the manufacturer by whom such rubber 
is used. By a notification issued by the Central Government on January 18, 1961, 
in exercise of the powers conferred by s. 12(Z), as introduced by the Amendment 
Act XXI of 1960, the Government appointed April 1, 1961 as the date from which 
duty of excise at the rate of 80 naye paise per kilogram of rubber would be levied 
as a cess on all rubber produced in India. Under the proviso to this notification 
in respect of the rubber produced in India prior to April 1, 1961 and sold to a holder 
of a special licence under s. 14 of the Act or to a manufacturer and delivered to him 
after April 1, 1961, a duty of excise at 18.8 naye paise per kilogram of rubber would 
be levied from the owner of the estate where the rubber was produced. After this 
notification came into force, for the periods April 1961 to ch 1968, the peti- 
tioner paid an aggregate sum of Rs. 7,625.70 p. as excise duty pursuant to the notices 
of demand issued to it from time to time under the Act and the Rules. It was the 
case of the petitioner that these payments were made by it under a mistake of law 
and as a result of misapprehension on its part of the correct legal sea a The 
petitioner realised the mistakes for the first time as a result of the legal advice re- 
ceived by it. The petitioner was also served with a notice of demand dated 
December 16, 1963 issued by the Secretary of the Indian Rubber Board requiring 
him to pay a sum of Rs. 8,608.70 p. as and by way of excise duty for the period 
April to September 1968. The amount of duty of excise in this notice was fixed 
on the basis of return in form M submitted by the petitioner. The petitioner was 
required by this notice to remit this amount within one month of the service of the 
notice. It was after the service of this notice of demand that the petitioner filed 
the present petition in March 1964 to challenge the validity of the provisions of 
s. 12 of the Act and rules 88 (e) and (f) and rules 88B and 88D and of the notice of 
demand dated December 16, 1968. The petitioner also prayed for refund of 


Rs. 7,625.70 p. 


` 





Decided, November 30, 1970. O.C.J. Appeal 2 [1954] A.LR. S.C. 282. 
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The petition was heard by Kantawala J., who dismissed it following his 
decision in G. B. Parwar v. Union of India (Miscellaneous Petition No. 119 of 
1964), in which he observed as follows: 


KanTawaLa J. It will now be convenient to deal with the petition on merits. 
The first contention urged on behalf of the petitioner is that the cess sought to be 
levied under s. 12() of the Act is for certain services that the Rubber Board is 
required and expected to render as provided in s. 8; the cess so levied partakes 
the nature and character of and is in substance and reality a fee; that the services 
which are required to be rendered by the Rubber Board are all for the benefit of 
rubber producers and/or owners of the rubber estate, and no services whatsoever 
are rendered by the Rubber Board to the class of manufacturers of rubber goods 
to which the petitioner belonged; that it is the essential condition in regard to fee 
that there must always be a co-relation between the fee collected and services 
rendered; that such co-relation is totally absent and non-existent so far as the 
manufacturers like the petitioner are concerned and that it is therefore not com- 
petent for respondents to levy cess upon the petitioner under s. 12(2) of the Act. 

Section 12 provides for imposition of rubber cess and it is as under : 


“12. (1) With effect from such date as the Central Government may, by notification in 
the Officia] Gazette, appoint, there shall be levied as a cess for the purposes of this Act, a duty 
of excise on all rubber produced in India at such rate, not exceeding fifty naye paise per kilogram 
of rubber s0 produced, as the Central Government may fix. 

(2) The duty of excise levied under sub-section (J) shall be collected by the Board in 
accordance with rules made in this behalf either from the owner of the estate on which the rubber 
is produced or from the manufacturer by whom such rubber is used. 

(3) The owner or, as the case may be, the manufacturer shall pay to the Board the amount 
of the duty within one month from the date on which he receives a notice of demand therefor 
from the Board and, if he fails to do so, the duty may be recovered from the owner or the manu- 
facturer, as the case may be, as an arrear of land revenue. 

(4) For the purpose of enabling the Board to assess the amount of the duty of excise 
levied under this section— 

(a) the Board shall, by notification in the Official Gazette, fix a period in respect of which 
assessments shall be made; and 

(b) without prejudice to the provisions of section 20, every owner and every manufacturer 
shall furnish to the Board a return not later than fifteen days after the expiry of the period 
to which the return relates, stating-—— 

(i) in the case of an owner, the total quantity of rubber produced in the estate in such 
period: | 

Provided that in respect of anestate situated only partly in India, the owner shall in 
the said return show separately the quantity of rubber produced within and outside India; 

(ii) in the case of a manufacturer, the total quantity of rubber used by him in such period 
out of the rubber produced in India. 

(5) If any owner or manufacturer fails to furnish, within the time prescribed, the return 
referred to in sub-section (4) or furnishes a return which the Board has reason to believe is in- 
correct or defective, the Board may assess the amount of the duty of excise in such manner as 
may be prescribed. 

(6) Any person aggrieved by an assessment made under this section may, within three 
months of the service of the notice under sub-section (3), apply to the District Judge for the 
cancellation or modification of the assessment, and the District Judge shall, after giving the 
Board an opportunity of being heard, pass such order (which shall be final) as he thinks proper. 

(7) The proceeds of the duty of excise collected under this section reduced by the cost 
of collection as determined by the Central Government shall first be credited to the Consolidated 
Fund of India, and then be paid by the Central Government to the Board for being utilised for 
the purposes of this Act, if Parliament by appropriation made by lawin this behalf so provides.” 


Under this section, the cess is levied as a duty of excise but that by itself cannot be 

conclusive. It cannot be disputed that the character or nature of a particular 

tax must be determined by its operation, practical results and incidents and by the 

substance and natural and legal effect of the language employed in the statute or 
BL.R.—s2 
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law imposing it. Such factors should be relied upon rather than the name given 
to the tax by the Legislature or the particular descriptive language which may 
have been applied to it. Although the name or the designation given by the 
Legislature to a particular tax in the statute imposing it is not conclusive upon the 
Court in determining the nature of the exaction, it must be given much, or at least 
some, weight. The question for consideration is whether the tax levied by s8. 12 
is “a fee” as distinguished from “a tax”. “A tax”, as defined by Latham C. J. 
in Matthews v. Chicory Marketing Board ( Vict.) “is a compulsory exaction of money 
by a public authority for public purposes, enforceable by law, and is not a payment 
for services rendered.” This definition brings out, the essential characteristics of a 
tax as distinguished from other forms of imposition which, in a general sense, are 

included within it. The essence of taxation is compulsion, that is to say, it is — 
imposed under statutory power without the tax payer’s consent and the payment 
is enforced by law. The second characteristic of tax is that it is an imposition 
made for public purpose without reference to any special benefit to be conferred on 
the payer of the tax. The levy of tax is for the purposes of general revenue, which 
when collected forms part of the public revenues of the State. As the object of a 
tax is not to confer any special benefit upon any particular individual, there is, as 
it is said, no element of guid pro quo between the tax payer and the public authority. 
Another feature of taxation is that as it is a part of the common burden, the quan- 
tum of imposition upon the tax payer depends generally upon his capacity to pay. 

A ‘fee’, on the other hand, is generally defined to be a charge for a special service 
rendered to individuals by some governmental agency. The amount of fee levied 
is supposed to be based on the expenses incurred by the Government in rendering 
the service, though in many cases the costs are arbitrarily assessed. Ordinarily, 
the fees are uniform and no account is taken of the varying abilities of different 
recipients to pay. 

The element of compulsion or coerciveness is present in all kinds of imposition, 
though in different degrees and it is not totally absent in fees. Compulsion 
lies in the fact that payment is enforceable by law against a man inspite of his un- 
willingness or want of consent. The distinction between a tax and a fee lies pri- 
marily in the fact that a tax is levied as a part of a common burden, while a fee 
is a payment for a special benefit or privilege. Fees confer a special capacity, 
although the special advantage, as for example in the case of registration fees for 
documents or marriage licences, is secondary to the primary motive of regulation 
in the public interest. If a fee is regarded as a sort of return or consideration for 
services rendered, it is absolutely necessary that the levy of fees should, on the face 
of the legislative provision, be co-related to the expenses incurred by Government 
in rendering the services. 

Thus when the Legislature levies a fee for rendering specific services to a specified 
area or to a specified class of persons or trade or business, in the last analysis such 
services may indirectly form part of services to the public in general, Ifthe special 
service rendered is distinctly and primarily meant for the benefit of a specified 
class or area the fact that in benefitting the specified class or area the State as a 
whole may ultimately and indirectly be benefitted would not detract from the 
character of the levy as a fee. Where, however, the specific service is indistingul- 
shable from public service, and in essence is directly a part of it, different consider- 
ations may arise. In such a case it is necessary to enquire what is the primary 
object of the levy and the essential purpose which it is intended to achieve. Its 
primary object and the essential purpose must be distinguished from its ultimate 
or incidental results or consequences. That is the true test in determining the 
character of the levy. 

The question about the distinction between a tax and fee has been considered 
by their Lordships of the Supreme Court in a number of decisions. In The Com- 
missioner, Hindu Religious Endowments, Madras v. Sri Lakshmindra Thértha 
Swamiar of Sri Shirur Mutt the vires of the Madras Hindu Religious and Chari- 


1 (1988) 60 C.L.R. 268, at p. 276. 2 [1954]S.C.R. 1005. 
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table Endowments Act, 1951, came to be examined. Amongst the sections chal- 
lenged was s. 76 (1). Under that section, every religious institution had to pay 
to the Government annual contribution not exceeding 5 per cent. of its income for 
the services rendered to it by the Government, The contention was that the contri- 
bution thus exacted was not a fee but a tax and as such was outside the competence 
of the State Legislature. While dealing with this contention, their Lordships 
approved of the definition of “tax” given by Latham C. J. [Matthews v. Chicory 
Marketing Board ( Vict.) | and have elaborately considered the distinction between 
ataxandafee. After examining the scheme of the Act, their Lordships observed 
that the material fact which negatives the theory of fees in the present case is that 
the money raised by levy of the contribution is not earmarked or specified for 
defraying the expenses that the Government has to incur in performing the services. 
All the collections go to the consolidated fund of the State and all the expenses 
have to be met not out of these collections but out of the general revenues by a pro- 
per method of appropriation as is done in case of other Government expenses. It 
was added that the said circumstance was not conclusive but it was pointed out 
that in fact there was a total absence of any co-relation between the expenses 
incurred by the Government and the amount raised by contribution under the 
provisions of the section. That was the reason why s. 76 (1) was struck down as 
ulira vires. 

The same question about the distinction between the tax and fee also arose before 
the Supreme Court in the case of Mahant Sri Jagannath Ramanuj Das v. The State 
of Orissa.” Their Lordships upheld the validity of s. 49 which imposed a liability 
to pay the specified contribution on every Math or temple having an annual income 
exceeding Rs. 250 for services rendered by the Government. The scheme of the 
impugned Act was scrutinised and it was found that the collections made under 
it were not merged in the general public revenue and were not appropriated in the 
manner laid down for appropriation of expenses for other purposes. The collec- 
tions were to go to a consolidated fund which was contemplated by s. 50 of the Act 
and this fund to which the Provincial Government contributed by way of loan and 
by way of grant was specifically set out for rendering the services involved in carry- 
ing out the provisions of the Act. Similar view was taken by the Supreme Court 
in regard to s. 58 of the Bombay Public Trust Act, 1950, which imposed a similar 
contribution for a similar purpose in Ratilal Panachand Gandhi v. The State of 
Bombay *. 

The same point again arose for consideration before the Supreme Court in the 
case of Htngir-Rampur Coal Co. v. State of Orissa®, The question there for 
consideration was whether a cess levied under s. 4 of the Orissa Mining Areas 
Development Fund Act was a fee or a tax. After considering the scheme of that 
Act, their Lordships pointed out that there was an element of quid pro quo in the 
scheme, the cess collected is constituted into a specific fund and it has not become 
a part of the consolidated fund, its application is regulated by a statute and is con- 
fined to its purposes, and there’is a definite co-relation between the impost and 
the purpose of the Act which is to render service to the notified area. These 
features of the Act impress upon the levy the character of a fee as distinct 
from a tax. 

The basic and essential points of distinction between the tax and fee above 
enumerated emerge from the above decisions of the Supreme Court. However, 
in each one of them the legislative competence to make the law was challenged. 
In the present case, the petitioner is not challenging the legislative competence to 
enact the Act. Section 2 of the Act declares that it is expedient in the public in- 
terest that the. Union should take under its control the rubber industry. There 
are several entries in List 1 (Union List) of the VII Schedule to the Constitution 
which indicate that the Central Legislature will be competent to enact this Act. 
Entry No. 52 provides for industries the control of which by the Union is declared 
by Parliament by law expedient in the public interest, Entry No. 84 provides 
8 [1054]S.C.R. 1046. 1184. 

4 [1954] S.C.R. 1055, s.c. 56 Bom. L.R. 5 [1061] A.LR. S.C. 459. 
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for imposition of duty of excise and Entry No. 96 provided for levying of fees in 
respect of any matters mentioned in the Union List but not including any fees taken 
in any Court. 

. It will be useful at this stage to consider the scheme of the Act. The object of 
this piece of legislation, as the preamble indicates, is to provide for the development 
under control of the Union of the rubber industry. Section 4 provides for the 
constitution of the Rubber Board for the purposes of the Act. The Board is made 
a body oe having perpetual succession and a common seal. It is to consist 
of 25 members and both the representatives of the owners of the estate as well 
as the manufacturers amongst others are represented thercin. Section 8 defines 
the functions of the Board. Itis the duty of the Board to promote by such mea- 
sures as it thinks fit the development of the rubber industry. Such measures may 
provide for undertaking, assisting or encouraging scientific, technological and 
economic research, training students in improved, methods of planting, cultivation 
etc., the supply of technical advice to rubber growers; improving the marketing 
of rubber, the collection of statistics, securing better working conditions for workers 
and carrying out any other duties which may be vested in the Board under rules 
made under this Act. Itis also the duty of the Board to advise the Central Govern- 
ment on all matters relating to the development of the rubber industry, including 
the import and export of rubber. Section 8-A confers powers upon the Board 
to import rubber for sale or to purchase rubber in the internal market. Sections 9, 
9A and 9B deal with the funds to be maintained by the Board and the 
purposes for which these funds are to be applied. Section 12 is the charging section 
and it levies as a cess for the purposes of this Act, a duty of excise on all rubber 
produced in India at such rate, not exceeding fifty naye paise per kilogram of 
rubber so produced, as the Central Government may fix. e other sub-sections 
thereof provide for the method of collection of this duty. Such duty may be collect- 
ed by the Board either from the owner of the estate on which the rubber.is produced 
or from the manufacturer by whom such rubber is used. Sub-section (3) requires 
the owner or the manufacturer, as the case may be, to pay to the Board the amount 
of the duty within one month from the date on which he receives a notice of demand. 
Under sub-s. (6) any person aggrieved by an assessment order has been given a right 
to appeal to the District Judge for cancellation or modification of the assessment. 
Under sub-s.(7) the proceeds of the duty of excise collected under the section, reduced 
by the cost of collection as determined by the Central Government, are first to be 
credited to the Consolidated Fund of India, and then are to be paid by the Central 
Government to the Board for being utilised for the purposes of this Act, if Parlia- 
ment by appropriation made by law in this behalf so provides. Section 18 em- 
powers the Government to fix the maximum and minimum prices for sale of rubber. 
Sections 14 to17 deal with requisite licences to be required either for disposal of 
rubber or for planting or re-planting of the rubber. Under s. 19, the Board is 
empowered to levy the fees for the issue or renewal of licence under ss. 14, 15 or 17 
ofthe Act. Section 25 confers power upon the Government to make rules for carry- 
ing out the purposes of this Act; such rules may inter alia provide for the cases 
and circumstances in which the duty -of excise under s. 12 shall be payable by the 
owner and the manufacturer respectively, the manner in which the duty may be 
assessed, paid or collected, the regulation of the production, manufacture, trans- 
port or sale of rubber in so far as such regulation is necessary for the proper levy, 
payment or collection of duty. Thus the paramount object of the Act is the 
development of rubber industry as a whole, Its scheme indicates that its provi- 
sions are not merely confined to rendering services to any specified persons or class 
of persons. Some.of the measures to be adopted by the Board ny, the Act are 
likely to benefit the owners of the rubber estates or the producers of rubber as well 
as manufacturers meaning thereby the persons engaged in the manufacture of 
any articles in the making of which rubber is used. The charging section viz., s. 12 
(7), makes it amply clear that theimpost solevied as a cess for the purposes of the 
Act, is a duty of excise on all rubber produced in India. Sections 12 and 19 make 
a, clear distinction between the imposition which is by way of tax and which is by 
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way of fees. The imposition that is sanctioned by s. 12 is, looking to the entire 
scheme of the Act, its true nature and character, a duty of excise, and is, therefore, 
a tax. As sub-s. (7) of s. 12 indicates, the proceeds of this collection are to go to 
the Consolidated Fund of India. No doubt that section provides for payment of 
the proceeds by the Central Government to the Board for being utilised for the 
purposes of this Act, butsuch payment clearly depends upon a proper Appropriation 
Act being passed by Parliament from year to year. The proceeds are not automa- 
tically directed to be paid to the Board the moment they are a collected. That also 
indicates that the impost sanctioned by the Act is in the nature of a tax. 


The validity of this levy of impost may, however, be considered on the assumption 
that it is a fee.. In regard to fee properly so called, there is and must always be a 
co-relation between the fees collected and the services intended to berendered to 
the class of persons from whom it is collected. The contention on behalf of the 

titioner is that the services under the Act are required to be rendered by the 

ubber Board only to the rubber producers or to the owners of rubber estates; 
that no services whatsoever are rendered by the Board to the manufacturers who 
are engaged in the manufacture of any articles in the manufacture of which rubber 
is used, and therefore the essential condition requisite in connection with a fee is 
totally absent or non-existent in the present case. This contention, in my opinion, 
does not give full effect to the scheme of the Act and the object for which 
it was enacted. The object of this piece of legislation is the development of 
rubber industry and the functions entrusted to the Board show that it is a 
statutory duty of the Board to promote by such measures as it deems fit 
the development of the rubber industry. Such measures may, inter alia, be for 
improving the quality of rubber, for increasing the produce or for maintaining 
regular and proper supply of rubber after it is produced. The measures so 
adopted and the services thereby rendered are distinctly and primarily for the 
benefit of both the producers as well as the manufacturers and it will not, therefore. 
be correct to say that no services whatsoever are rendered to the manufacturers by 
the Rubber Board nor is it possible to say that the services rendered by these 
measures are merely incidental or remote. 


Reliance was placed by Mr. Sorabji on behalf of the petitioners in the case of 
Durga Das v. Municipal Board®. In that case, the Full Bench was not primarily 
concerned with the character of the impost that was levied under the Uttar Pradesh 
Municipalities Act. It was clearly a fee. What was challenged was the quantum 
of the fee that was levied by the Municipality. A fee necessarily involves an 
element of guid pro quo. In that case the amount of fee collected was in excess of 
the amount spent for rendering service to the class from whom it was collected. 
The recovery was therefore held to be not valid. The Municipality was directed 
to refund the amount collected to the plaintiffs in that case. This case, in my 
opinion, is not of much assistance for deciding the point raised in this petition. 


- The contention then was that if the levy sanctioned by the charging section is a 
duty of excise, it can only be collected from the producers at the source and it cannot 
be collected from the manufacturers. This contention, in my opinion, overlooks 
the true nature of the excise duty. It is now well settled that excise duty is pri- 
marily a duty on production of rubber produced or manufactured in the country. 
It is an indirect duty which the manufacturer or producer passes on to the ulti- 
mate consumer, that is, its ultimate incidence will always he on the consumer. 
Therefore, subject always to the legislative competence of the taxing authority, 
the said tax can be levied at the convenient stage so long as the character of the 
impost, 1. e. it is a duty on manufacture or production, is not lost. The method 
of collection does not affect the essence of the duty but only relates to the machinery 
of collection for administrative convenience. Whether in a particular case the 
tax ceases to be in essence an excise duty, and the rational connection between the 
duty and the person on whom itis imposed ceases to exist, is to be decided on a fair 
construction of the provisions of a particular Act. See R.C.Jall v. Union of India.” 


6 [1962] A.LR. AL 277, F.B. 7 [1962] ALR. S.C. 1281. 
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In that case, their Lordships had occasion to consider the levy of excise duty on 
coal under the Coal Production Fund Ordinance, 1944. Under Rule 8 made under 
the Ordinance, recovery of excise duty on coal produced, was to be collected by 
the Railway Administration by means of a surcharge on freight and such duty of 
excise was to be recovered from the consignor, if the freight charges are being pre- 
paid, at the time of consignment or from the consignee, if the freight charges are 
collected at the destination of the consignment. Itis pointed out that at the time 
when the consignor pays, it is the most convenient stage for the collection of the tax, 
for it is the first time the coal leaves the possession of the consignor. The fact that 
the consignee is made to pay, in the contingency contemplated by Rule 8 (b) of the 
Rules cannot affect the essence of the tax, for the consignor, if he had paid the freight 
would have passed it on to the consignee and instead the consignee himself pays 
it. It was open to the Central Government to evolve a suitable machinery for 
collection without disturbing the essence of the tax or ignoring the rational con- 
nection between the tax and the person on whom it is imposed. The machinery 
evolved under the Rules for collection of the duty satisfies the said conditions and 
therefore the exigibility of the tax at the destination point in the hands of the con- 
signee cannot legitimately be questioned. 

Sub-section (1) of s. 12 provides for levy of duty of excise on all rubber produced 
in India. So, the entire quantity of rubber produced in the country is made sub- 
ject to this levy. Sub-sections (2), (3) and (4) thereof provide for the machinery 
of collecting this tax. Under these sub-sections, the duty may be collected either 
from the owner of the estate or from a manufacturer by whom such rubber is used 
and that has been done only as and by way of effective machinery for collection 
of duty. The validity of this impost under s. 12 has come up for consideration 
before other High Courts. The Kerala High Court in The Ruby Rubber Works v. 
The Rubber Board! has taken the view that the impost that is levied under s. 12 


isa duty of excise. After reviewing the authorities, P. Govindan Nair J. laid down 
the principles as follows : 


“(a) an excise duty is a duty imposed in respect of or in relation to an article manu- 
factured or produced in the taxing country. 

(b) that this levy does not preclude the collection of duty or tax at a subsequent stage 
to the production or manufacture of the article. 

(0) that the collection can be had not only from the manufacturer or producer, but from 
some other persor. 

(d) that there must be a nexus between the person from whom the duty is sought to be 
collected and the article in respect of or in relation to which the duty is imposed.” 


It is pointed out what the statute envisages is supervision and control in regard 
to the production of rubber commencing from its earliest stage, viz., the planting 
of it, till its actual consumption or use. Such control is envisaged by statutes 
which impose an excise duty. The machinery of collection provided was for the 
greater convenience in the matter of collection. There were about 60,000 pro- 
ducers of rubber in India while there are only 700 manufacturers who use the raw 
rubber produced in India for manufacturing other articles. Thus the present 
section as introduced by the Central Act of 1960 merely effected a convenient method 
of collection of the tax. The liability to pay the duty has been imposed on the 
manufacturer using the rubber produced in India and merely because of that it 
cannot be said that the essence or the character of the levy has changed or has been 
lost. Nor can it be said that there is no rational or intelligent connection between 
the manufacturer, using the rubber produced in India and the duty. l ; 
The same is the view taken by the Division Bench of the Punjab High Court in 
M/s. Rubber Chappal Manufacturers Association v. Union of India’. The learned 
Judges pointed out that a 
“perusal of section 12 (1) clearly shows that the levy of duty is on all rubber produced in 
India, and is consequently a levy on production or manufacture of the goods produced in the 


8 (1064) O. P. No. 1042 of 1968, decided 9 (1905) L.P.A. 56-D of 1964, decided by 
by 


P. Govindan Nair J., on September 24, Mahajan and Kapur JJ., on April 6, 1966. 
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country. Sub-section (2) of section 12 deals merely with the collection of the duty. If the 
levy is on the production or mapufacture one can see no objection to a provision being made for 
the collection of the duty either from the producer or manufacturer or from the consumer of 
rubber like the appellants. The fact that the legislature decides to collect the duty at a stage 
where it is most convenient or lucrative does not affect the nature of the tax. That is merely a 
matter relating of the machinery of collection but not a matter affecting the essential nature of 
the tax. The method of collection of tax is au accident of administration and so long as it does 
not affect the nature of the tax no exception can be taken.” 

It was reaffirmed that the impost levied by s. 12 was a duty of excise. I am in 
respectful agreement with the view taken in these decisions. The impost levied 
by s. 12 (T) does not cease to be a duty of excise merely because it can be collected 
either from the owner of the rubber estate or the manufacturer as defined under 
the Act. 

The argument then was that the machinery provided by the rules for recovery 
of the duty from the manufacturer is beyond the scope and ambit of the Act; the 
rules which provide for this machinery are inconsistent with the provisions of 
the Act and are, therefore, contrary to law. Unders. 12, the duty can be collected 
either from the owner of the estate or from the manufacturer and under cl. (XXa) 
of sub s. (2) of 25, the Central Government can make rules inter alia for the cases 
and circumstances in which the duty of excise under s. 12 shall be payable by the 
owner and the manufacturers respectively and the manner in which the duty 
may be assessed, paid or collected. The charging s. 12 was substituted and this 
cl. (XXa) of s. 25 (2) was added by the Central Act No. XXI of 1960. After this 
amendment, Rules 88B, 88C and 88D have been added in therules. Under these 
rules, there is no dispute that the duty of excise has only to be collected from a 
manufacturer who is engaged in producing the articles of rubber in India. It 
is difficult to see how these rules are inconsistent with the provisions of s. 12 (2) of 
the Act. Section 12 (2) provided for the collection of duty from the owner or the 
manufacturer. Prior to the Amendment Act (Act No. XXI of 1960) this duty was 
only recovered from the producers. It was only when the Amendment Act provid- 
ed for the alternative method for collecting cess from the manufacturer, that 
these rules were introduced for better administration and efficiency. The statis- 
tics collected by the Rubber Board show that the total number of producers are 
about 58,000 out of whom only approximately 500 producers held more than 50 
acres of land each and about 7500 producers held between 5 to 50 acres of land 
each. The remaining approximately 50,000 producers were very small holders 
holding 5 acres or less each. The collection of cess from such a large number of 
scattered producers of whom the vast majority of producers were very small holders 
was meee to be administratively difficult and unsatisfactory. On the other hand, 
the total number of manufacturers who acquired the rubber produced by the. 
producers is less than 700 in number and most of them do business in towns and. 
cities. It was more practicable, less expensive and also just and efficient to collect 
this impost from nich manufacturers. Collection of such impost from such manu- 
facturers does not impose any additional burden upon them so far as the price 1s 
concerned, Under the provisions of s. 18 of the Act, price of rubber has been fixed 
from time to time by the Central Government. Before the Amendment Act, the 
price of rubber was so fixed that it included within it the element of cess and the 
manufacturers who purchased rubber from producers were paying this cess to the 
producers. However, after the Amendment Act, as the cess was to be paid by the 
manufacturers, the element of cess was excluded while fixing the statutory price 
of rubber under the Act. These rules are in no way inconsistent with the provi- 
sions of the Act. It has also to be noted that under s. 25 (3) the rules made under 
the Act have to be laid before each House of Parliament for a total period of 80 days 
and it is open to both the Houses of Parliament to make modification in the rules. 
Thus there is ample safeguard and the rules made by the Government have 
received in any event implied approval of the Houses of Parliament. 


The next contention urged was that s. 12 (2) of the Act is violative of art. 14 of 
the Constitution. It was said that no policy was laid down in the Act for recovery 
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or collecting the amount of levy either from the owner or the manufacturer. The 
said section confers absolute and unfettered powers to the executive to collect tax 
either from the producers or manufacturers according to its own sweet will and 
pleasure. This argument overlooks the full scheme of the Act. The answer to 
this contention depends upon the view taken regarding the prescription of standards 
by the Legislature for the exercise of powers by the rule making authority in the 
matter of collection of excise duty. Tt cannot be disputed that the Legislature 
may leave details to the regulation by the executive. The purpose of the Act 
is the development of the rubber industry as is evident from the preamble. In 
my opinion, the purpose for which the rules are required to be made is a sufficient 
guiding principle to the rule making authority. The exigencies of the tax collect- 
ion do require such matters to be committed to subordinate agencies. Rules 
have, therefore, to be framed in furtherance of the object of the statute, namely, 
the realisation and collection of tax. The Legislature has laid down a meaningful 
standard by providing that the tax can be collected either from the producer or the 
manufacturer. The executive has the means to ascertain facts which would 
enable it to decide which of the two sets of persons are to be made liable so as to 
prevent the escape of duty and facilitate its collection. There is nothing wrong, 
in my opinion, in the rule making authority being asked to lay down by rules the 
cases and circumstances in which the duty of excise shall be payable by the owners 
and the manufacturers respectively, and the manner in which the duty may be 
assessed, paid or collected. It is not as if the executive has been given an uncana- 
lised power to realise duty in one case from the manufacturer and in another case 
from the producer. The Government has to formulate precise rules in the matter 
of collection and clearly provide when and in what circumstances duty has to be 
paid by the manufacturers. By the Act, no discretion has been committed to the 
executive to discriminate between the manufacturers and producers equally placed 
and circumstanced. It is, therefore, difficult to hold that the section delegates 
excessive power upon the rule making authority or is violative of art. 14 of the 
Constitution. 

The last contention urged on behalf of the petitioner is that rules 88 (e), (f) and 
rules 83B and 88D are violative of art. 14 of the Constitution because they provide 
for recovery of cess only from the manufacturers. I have considered a part of 
this contention while considering the validity of s. 12 (2). The facts which neces- 
sitated the amendment by Act No, XXI of 1960 clearly show that the machinery 
provided by these rules is a convenient and effective method in collecting duty. 
As power has been reserved to the Government to fix the minimum and maximum 
price at which rubber can be supplied, no additional burden has been imposed 
upon the manufacturer if he is required to pay the cess. The statutory prices have 
been revised after the collection of duty has been made from the manufacturer. 
These rules were placed before the Parliament and have not been modified. There 
is thus implied approval thereof by the Houses of Parliament. Thus convenient 
method of collection affords a rational basis for adopting the method of collection 
of duty from the manufacturers and therefore the impugned Rules are not violative 
of art. 14 of the Constitution. 


In the result, the petition fails and is dismissed with costs. 
The petitioner appealed. 


A. J. Rana, with S. J. Sorabjee, for the appellants. 
H. G. Advani, with R. P. Bhatt, for the respondents. 


Naw J. This is an appeal by the petitioners against the order dated apy dase 
6/7, 1965 of Kantawala J. dismissing their petition under art. 226 of the Constitu- 
tion of India challeging the validity of a levy under s. 12 of the Rubber Act, 1947, 
as amended in 1960 and the Rules framed thereunder and recoveries made and 
demand notice issued in respect of such levies. This levy was also challenged in 
other petitions filed by other persons on whom such levy wasmade. By ajudgment 
dated September 6/7, 1965 in Mise. Petition No. 119 of 1964 (G. B. Parwar v. Union 


1970.] KRISHNA RUBBER WORKS U., UNION OF INDIA (0.¢c.3.}—Kantawala J. 508 


of India) Kantawala J. upheld the validity of such levies. Following the said 
judgment he dismissed the petition, from which the present appeal arises. 


The petitioners are a firm manufacturing rubber balloons at Chandansar near 
Bombay. They are manufacturers by whom rubber is used. From April 1, 1961 
the Union of India have levied a duty of excise on all rubber produced in India 
under s. 12 (2) of the Rubber Act, 1947 (hereinafter referred to as “the Rubber 
Act”) at the rate of 80 paise per kg. Consequently certain duties have been levied 
on and recovered from the petitioners and certain demand notices have also been 
issued against them. The petitioners contend that s. 12 of the Rubber Act and 
Rules 88 (e) and (f) and Rules 88B, C and D of Rules framed under the Rubber 
Act and consequently the levies, recoveries and demand notices thereunder are 
illegal, invalid, inoperative, ulira vires and unconstitutional on several grounds 
set out by them in the petition including alleged contravention of arts. 14, 19 and 
81 of the Constitution of India. 


` These provisions of the Rubber Act and the Rules were challenged in the Punjab 
High Court, which held the provisions valid. In appeal therefrom the Supreme 
Court has upheld the said decision in the case of J. R. Mfg. Assen. v. Union of India. 
The present petitioners intervened and were heard in the Supreme Court and are 
concluded with regard to the contentions taken in the petition in the Punjab High 
Court. In those proceedings it was, however, assumed that the levy under s. 12 
of the Rubber Act was a tax and no contention was taken that the lévy was not a 
tax, but was in essence and character a fee and the consequences arising from the 
levy being a fee were not canvassed either in the High Court or in the Supreme 
Court. In the present appeal the petitioners have confined themselves only to 
such contentions as are open to them in view of the Supreme Court judgment. 
These contentions are : 


(1) The impost authorised by s. 12 (7) of the Rubber Act is in essence 
and character a fee and not a tax inasmuch as the levy is a considera- 
tion for certain services rendered or required to be rendered by the Rubber 
Board and secondly the money levied 1s earmarked for the purpose of the 
Act. 

(2) Inasmuch as there is no guid pro quo relation between the levy or the 
manufacturer like the petitionerfrom whom it is sought to be recovered the levy 
is in violation of art. 265 of the Constitution. 

(8) Insofar ass. 12 (2) and Rule 88 make a duty payable by and recoverable 
from the manufacturer the same is in violation of arts. 265 and 81 (1) of the Con- 
stitution. 

(4) Assuming while denying that there is rendition of service to the manu- 
facturer, the levy is unduly unreasonably excessive so as to make it colourable 
exercise of the power to levy fees. 

For the appteciation of these contentions a reference to s. 12 (1), (2) and (7) and 
to some other provisions of the Rubber Act is necessary. 


12. (I) “Imposition of new rubber cess. With effect from such date as the Central 
Government may, by notification in the Official Gazette, appoint, there shall be levied as a 
cess fot the purposes of this Act, a duty of excise on all rubber produced in India at such rate, 
not exceeding fifty naye paise per kilogram of rubber so produced, as the Central Government 
may fix. 

(2) The duty of excise levied under sub-section (7) shall be collected by the Board in ao- 
cordance with rules made in this behalf either from the owner of the estate on which the rubber 
is produced or from the manufacturer by whom such rubber is used.... 

(7) The proceeds of the duty of excise collected under this seotion reduced by the cost 
of collection as determined by the Central Government shall first be credited to the Consoli- 
dated Fund of India and then be paid by the Central Government to the Board for being 
utilised for the purposes of this Act, if Parliament by appropriation made by law in this be- 
half so provides”. 


1. [1970] ALR. S.C. 1589. 
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The preamble to the Rubber Act provides “Whereas it is expedient to provide 
for the development (under the control of the Union) of the rubber industry”. 
Section 8 (e) defines “manufacturer” as any person engaged in the manufacture 
of any article in the making of which rubber is used. Section 8 (h) provides that 
“rubber” does not include rubber contained in any manufactured article. Section 
4 provides for the constitution of a Rubber Board. Section 8 provides that it 
shall be the duty of the Rubber Board to promote by such measures, as it thinks 
fit, the development of the rubber industry, more particularly by undertaking, 
assisting or encouraging scientific, technological and economic research, training 
students in improved methods of rubber cultivation, supplying technical advice 
to rubber growers, improving marketing of rubber, collection of statistics, in im- 
provement of the conditions of labour, advising Government on matters relating 
to the development of rubber industry including import and export of rubber and 
participation in international conferences and reporting to the Government on 
the development of rubber industry. Section 9-A (2) makes provisions for making 
cash grants for the development of rubber estates and s. 9-B (2), for rehabilitation 
of small growers. Section 19 provides for levy of fees for the issue and renewal 
of licences to dealers in and planters of rubber. 


It will be noticed that s. 12 (1) provides for levy of “‘a duty of eactse’’ “as a cess 
for the purposes of this Act” and not for the levy of a “fee”. A duty of excise as 
well as a cess would be a tax and not a fee for services to be rendered and, therefore, 
it need not provide a quid pro quo between the service rendered and the levy or 
a service to the person on whom the levy is made. Nomenclature of the levy 1s, 
however, not conclusive upon the Court in determining the nature of the exaction. 
The true nature and character of the levy whether it is a duty of excise, cess or 
fee has to be determined by the Court notwithstanding the nomenclature. Accord- 
ing to the definition in art. 866 (28) of the Constitution of India, all these would 
fall in the generic word “tax”. But in the entries in the legislative lists and in 
legislation, however, these words are used in distinctive senses. It has been stated 
in American Jurisprudence, 1956, Reprint, Vol. 61, page 56, para. 28 : 

“28... 

It has been variously stated that the character or nature of a particular tax 
must be determined by its operation, practical results, and incidents, and by the substance and 
natural and legal effect of the language employed in the statute or law imposing it. Such factors 
should be relied upon, rather than the name given the tax by the legislature or the particular 
descriptive language which may have been applied to it. Although the name or designation 
given by the legislature to a particular tax in the statute imposing it is not conclusive upon the 
court in determining the nature of the exaction, it must be given much, or at least some, weight. 
However, it is for the court to determine the nature and effect of a particular tax and uphold 
it or void it accordingly as its nature and effect as determined may require, the legislature not 
being empowered to change the nature of a tax by mere designation. Thus, a property tax 
cannot be made an occupation, license, or excise tax by calling it so....”’ 

A. “tax” as neatly defined by Latham C. J. of the High Court of Australia in 
Matthews v. Chicory Marketing Board (Vict.)* is 

“a compulsory exaction of money by a public authority for public purposes, enforceable 

by law, and is not a payment for services rendered”. 
This has become a classic definition of tax and at the same time distinguishes 
a tax from a fee. Therefore, although under art. 866 (28) of the Constitution a fee 
would fall within the generic word “tax”, in its technical sense a fee is excluded 
from the definition. This definition has been cited with approval by Mukherjea J. 
in the case of Commr., H. R. E. v. L. T. Swamiar®, The other propositions that 
emerge from the said judgment may be briefly stated. 


A tax is a compulsory exaction of money by public authority for public purposes 
enforceable by law and is not payment for services rendered. This definition brings 
out the essential characteristics of a tax as distinguished from other forms of impo- 


2 (1988) 60 C.L.R. 268, at p. 276. 3 [1954] ALR. S.C. 282. 
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sition which, in a general sense, are included within it. The esssence of taxation 
is compulsion, that is to say, it is imposed under statutory power without the tax- 
payer’s consent and the payment is enforced by law. The second characteristic 
of tax is that it is an imposition made for public purpose without reference to any 
special benefit to be conferred on the payer of the tax. This is expressed by saying 
that the levy of tax is for the purposes of general revenue, eiA when collected 
forms part of the public revenues of the State. As the object of a tax is not to 
confer any special benefit upon any particular individual, there is no element of 
‘quid pro quo’ between the tax payer and the public authority. Another feature 
of taxation is that as it is a ee of the common burden, the quantum of imposition 
upon the tax payer depends generally upon his capacity. to pay. 

A fee is generally defined to be a charge for a special service rendered to indivi- 
duals by some governmental agency. The amount of fee levied is normally based 
on the expenses incurred by the Government in rendering the service, though in 
many cases the costs are arbitrarily assessed. Ordinarily the fees are uniform and 
no account is taken of the varying abilities of different recipients to pay. These 
are undoubtedly some of the general characteristics, but as there may be various 
kinds of fees, it is not possible to formulate a definition that would be applicable 
to all cases. 

A careful examination reveals that the element of compulsion or coerciveness 
is present in all kinds of imposition though in different degrees and it is not totally 
absent in fees. This, therefore, cannot be made the sole or even a meterial cri- 
terion for distinguishing a tax from fees. 

The distinction between a tax and a fee lies primarily in the fact that a tax is 
levied as a part of a common burden while a fee is a payment for a special benefit 
orprivilege. Fees confer a capacity, although the special advantage, as for example 
in the case of registration fees for documents or marriage licences, is secondary 
to the primary motive of regulation in the public interest. Public interest seems to 
be at the basis of all impositions but in a fee it is some special benefit which the 
individual receives, It 1s the special benefit accruing to the individual which is 
the reason for payment in the case of fees; in the case of a tax, the particular advant- 
age if it exists at all is an incidental result of State action. 

As fee is a sort of return or consideration for services rendered, it is absolutely 
necessary that the levy of fees should, on the face of the legislative provision, be 
correlated to the expenses incurred by Government in rendering the services. If 
the money thus paid is set apart and appropriated specifically for the performance 
of such work and is not merged in the public revenues for the benefit of the general 
public, it could be counted as fees and nota tax. Thereisreally no generic difference 
between the tax and fees and the taxing power of a State may manifest itself in 
three different forms known respectively as special assessments, fees and taxes. 

A fee is a payment levied by the State in respect of services performed by it for 
the benefit of the individual. It is levied on a principle just opposite to that of a 
tax. While a tax is paid for the common benefits conferred by the Government 
on all tax-payers, a fee is a payment made for some ial benefit, enjoyed by the 
payer and the payment is usually proportional to the special benefit. 

It is, generally speaking, true that a “tax” is an imposition for a public purpose 
and its levy is for the purposes of general revenue, while in case of a fee, the money 
is set apart and appropriated specifically for the performance of a particular service 
and is not m in the public revenues for the benefit of the general publie. There 
is, however, an exception to this rule viz. a “cess”. A “cess” is a tax imposed for 
a specific purpose. The Agricultural Produce Cess Act (XXVI of 1940) 
imposes a cess ‘by way of customs duty on the export’ of certain agricultural goods, 
for the purpose of making ‘better financial provision for the carrying out’ of the 
objects of the Indian Council of Agricultural Research; similarly the Cotton 
Cess Act (XIV of 1988) imposes a cess on cotton produced in India for ‘the creation 
of a fund to be expended...for the improvement and development of growing, 
manketing and manufacture of cotton in India’. Similarly the Lac Cess Act 
(XXIV of 1980) imposes a cess on lac produced in or exported from India for ‘the 
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creation of a fund for the improvement and development of the cultivation, manu- 
facture and marketing of Indian lac’. In the judgment of Chandra Reddy C. J. 
in the case of Balaraju v. Hyderabad Municipality‘ it is observed that “A cess is a 
tax levied for a specific purpose...Cess and tax are interchangeable words sò far as 
taxing power is concerned”, a 

A cess being a tax and not a fee, no guid pro quo between a service rendered and 
the levy is necessary to maintain its validity. Even though the proceeds: of a 
cess go to a local fund, if the levy is not in respect of any particular service rendered, 
it is a tax. a. 

There is, therefore, one common feature of a cess and a fee that their proceeds 
are not credited in the general revenue but are set apart and appropriated specifi- 
cally for carrying out the special purpose or rendition ‘of particular service as the 
case may be. l a 

As the words used in s. 12 (7) of the Rubber. Act are “‘duty of excise”, we must 
consider what this expression means. Sir Maurice Gwyer C. J. has observed in 
the case of In re C. P. Motor Spirit Act:® ; 

“The primary meaning of ‘excise duty’... has come to be that of a tax on certain articles 
of luxury... But its primary and fundamental meaning in English is still that of a tax on articles 
produced or manufactured in the taxing country and intended for home consumption. I am 
satisfied that that is also its primary and fundamental meaning in India;...”’ roe 


Keeping these definitions in mind we must proceed to determine the true nature 
and character of the levy under s. 12 (1) of the Rubber Act and whether it is a “fee” 
as contended by the petitioners. . 

Although the name or designation given by the Legislature to the levy in the 
Rubber Act is not conclusive upon the Court, in determining its nature it must in 
our opinion be an important factor. Section 12 (1) describes it as ‘duty of excise”, 
which, as we have noticed, is a tax on articles produced or manufactured in India 
and intended for home consumption. It is,-therefore, firstly a tax and secondly 
it is an impost on articles produced or manufactured in India viz. rubber. This 
indicates that it is not a fee levied in lieu of services to be rendered. This factor 
is inconsistent with this levy being a fee. , | 


Normally being a duty of excise; the collection should be for the purposes of and 
be merged in the general revenue of the country. Section 12 (7), however, provides 
that the proceeds of this duty of excise shall be credited to the Consolidated Fund 
of India and then be paid by the-Central Government to the Rubber. Board for 
being utilised for the- purposes of the Act, if Parliament by appropriation made by 
law in that behalf so provides. Generally speaking the fact that the collection of 
a levy is credited to the Consolidated Fund of India would be another important 
factor indicating that it is a tax and not a fee. 


The provision that the collection shall then be paid to the Rubber Board for 
being utilised for the purposes of the Rubber Act would, indeed, be consistent with 
the Jevy being either a cess ora fee. It appears that it is for this reason that s. 12(Z) 
provides that this duty of excise shall be levied-‘‘as a cess for the purpases of the 
Act”, A cess is a tax fora particular purpose. The Legislature has, therefore, set 
any speculation at rest by providing. that this levy is a cess and not a fee with 
which it may otherwise be confused. 

The reference in s. 12 (7) of the Rubber Act to the appropriation by law for the 
purposes of the Rubber Act appears to have been rendered necessary by arts. 266 
and 114 of the Constitution, under which all revenue received by the Government 
of India shall be credited to the Consolidated Fund of India and can be paid out 
of it only by an Appropriation Act. This procedure is more consistent with a cess 
than with a fee. 

_ The purposes of the Rubber Act are set out firstly in its preamble and setondly 
in s. 8. (1) viz. development of the rubber industry. This does not indicate any 


“4 [1900] ALR. A.P, 284, 241. 3 [1980] A.LR. F.C. 1, at p. 6.- 
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service being rendered to the person or class of persons on whom the levy is made. 

Sections 8 (2), 9-A(2) (d) and 9-B(2), which provide for research, training of students, 

technical advice to growers, collection of statistics, improving of marketing and con- 
ditions of labour, cash grants for‘development of rubber estates and to small growers 
all indicate that the pith and substance and the dominant purpose of the Rubber’ 
Act is the development of rubber industry as a step towards the improvement of 
national economy of the country rather than rendition of any service to a person 

or class of persons. In this opinion we find support in the Statement of Objects 

and Reasons of the Rubber Act which expressly states that the Indian Rubber 

Production Board was set up in 1942 with the object of encouraging and ensuring 

Increased production of rubber by all possible means and that it is in the national 

interests to ensure the production off, natural rubber in the country. This is a 

laudable public purpose and a compulsory exaction of money by the Rubber Board 

for this purpose is a tax and not a payment for services rendered in the words of 

Latham C. J. Rendition of service does not appear to have been the prime or 

dominant purpose of the Act at all. 

It has been argued on behalf of the petitioners that cash grants to plantations 
and small growers, research, training, collection of statistics, improving marketing 
and labour conditions, rendering technical service, are bound to benefit individual 
producers of rubber as well as manufacturers using rubber and these are the services 
which are contemplated by the Act. This, in our opinion, is not the correct test. 
Public interest is the basis of all impositions but in a fee it is some special benefit 
that an individual receives, It is this special benefit accruing to the individual, 
which is the reason for the benefit or payment in the case of fees; in the case of tax 
the particular advantage if it exists at all, is an incidental result of the State action. 
In this case with the development of rubber industry and other measures enumer- 
ated hereinabove being carried out, the individual plantation owners, small growers 
and manufacturers using rubber may benefit but the dominant purpose of the 
Act is to benefit the national economy and interest. The particular advantage to 
the tax-payer is purely incidental and is not the prime purpose of the Act. 

A reference to's. 19 of the Rubber Act also shows that where the Rubber Act 
intended to provide for levy of fees, it has expressly used that word. 
` The judgment of the Supreme Court in the case of Commr., H. R. E. v. L. T. 
Swamtar has been followed so far as distinction between a cess and fee is concerned 
in the case of Hingir-Rampur Coal Co. v. State of Orissa®. On behalf of the peti- 
tioners great stress was laid on the fact that in that case the word “‘cess”’ in the Orissa 
Mining Areas Development Fund Act was held on true interpretation to be a fee. 
It was argued that the provisions of that Act were similar to those of the Rubber 
Act. The Orissa Act showed that the principal object of that Act was to develop 
mineral areas and to assist more efficient exploitation of mineral wealth in those 
areas by the existing mine owners in those areas, by supply of water and electricity 
in those areas and by other measures. There was an element of guid pro quo in the 
scheme. The purpose of the said Act was held to be to render service to the notified 
areas. These features, it was held, impressed upon the levy the character of a fee 
as distinct from a tax. In our opinion that case was decided on the interpretation 
of the provisions of that Act. But the provisions of the Rubber Act do not lend 
themselves to the interpretation that the levy is a fee. l 

_ For the reasons hereinabove recorded, we are unable to accept the contention 
that the true nature and character of the levy imposed by s. 12 (1) of the Rubber 
Act is that it is a fee for any services rendered or required to be rendered. It is 
in our view a duty of excise levied as a cess for the purposes of the development of 
the rubber industry in national interest. The question of quid pro quo between 
the services rendered and the levy or of service to the person on whom the levy is 
made does not arise. In this view the question of the validity of the impugned 
rules does not arise, and the remaining contentions do not survive, ay 


The appeal is, therefore, dismissed with costs. 
6 [1961] ALR. S.C. 459. 
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The petitioners had given guarantees to the Prothonotary from time to time under 
the orders and directions of this Court for payment of certain duties. We direct 
that the amounts due under the said guarantees be paid to the Indian Rubber 
Board. Liberty to the respondents to withdraw the security amount towards 
their costs. 

Appeal dismissed. 

Solicitor for the respondents : P. C. Gokhale. 


SUPREME COURT. 


Present : Mr. Justice J. C. Shah, Mr. Justice K. S. Hegde and Mr, Justice A. N. Grover. 
CENTURY SPINNING & MANUFACTURING CO. LTD. 
v. 
THE ULHASNAGAR MUNICIPAL COUNCIL.* 


Constitution of India. Art. 226-—Estoppel—Cttizen altering his position to his prejudice on represent- 
ation made by public body—Whether public body liable to carry out its obligations arising 
out of representation. 


The High Court may, in exercise of its discretion, decline to exercise its extra-ordinary 
juriediction under art. 226 of the Constitution. But the disoretion is judicial: if the petition 
makes a claim which is frivolous, vexatious, or prima facie unjust, or may not appropriately 
be tried in a petition invoking extra-ordinary jurisdiction, the Court may decline to enter- 
tain the petition. But a party claiming to be aggrieved by the action of a public body or 
authority on the plea that the action is unlawful, high-handed, arbitrary or unjust is entitled 
to a hearing of its petition on the merits. 

There is undoubtedly a clear distinction between a representation of an existing fact 
and a representation that something will be done in future. The former may, if it amounts 
to a representation as to some fact alleged at the time to be actually in existence, raise an 
estoppel, if another person alters his position relying upon that representation. A repre- 
sentation that something will be done in the future may result in a contract, if another 
person to whom it is addressed acts upon it. A representation that something will be done 
in future is not a representation that it is true when made. But between a representation 
of a fact which is untrue and a representation express or implied to do something in future, 
there is no clear antithesis. A representation that something will be done in future may 
involve an existing intention to act in future in the manner represented. Ifthe representa- 
tion is acted upon by another person it may, unless the statute governing the person 
making the representation provides otherwise, result in an agreement enforceable at law; 
if the statute requires that the agreement shall be in a certain form, no contract may result 
from the representation and acting therefor but the law is not powerless to raise in appro- 
priate cases an equity against him to compel performance of the obligation arising out of 
his representation. 

Publie bodies are as much bound as private individuals to carry out representations of 
facts and promises made by them, relying on which other persons have altered their position 
to their prejudice. The obligation arising against an individual out of his representation 
amounting to a promise may be enforced ex contractu by a person who acts upon the pro- 
mise: when the law requires that a contract enforceable at law against a publio body shall 
be in certain form or be executed in the manner prescribed by statute, the obligation if 
the contract be not iu that form may be enforced against it in appropriate cases in equity. 


Union v. Indo-Afghan Agencies!, Falmouth Boat Construction v. Hewell’ and Howell v. 
Falmouth Boat Construction®, referred to. 


THE facts are stated in the judgment. 


* Decided, February 27, 1970. Civil Appeals 1 [1968] 2S.C.R. 366. 
Nos. 2180 and 2181 of 1969, against the 2 1950) 1 All E.R. 538. 
decision of the Bombay High Court, 8 [{1951]2 Al E.R. 278. 
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C. K. Daphiary, with Suresh A. Shroff and P. C. Bhartart, and O. C. Mathur of 
J. B. Dadachanji and Co., for the appellants (In both the Appeals). 


H. R. Gokhale, with N. H. Gursahant and N. N. Keswani, for respondent No. 1 
(In both the Appeals). 


B. D. Sharma and S. P. Nay”, for respondent No. 2 (In both the Appeals). 


Suan J. The High Court of Bombay dismissed in limine a petition filed by the 
Century Spinning and Manufacturing Co. Ltd.—hereimafter called ‘the Company’— 
for the issue of a writ restraining the respondent Municipality from enforcing the 
provisions of the Maharashtra Municipalities Act 40 of 1965 relating to the levy, 
assessment, collection, recovery of octroi and in particular s, 105 and ss. 186 to 144 
thereof, and from enforcing the Maharashtra Municipalities (Octroi) Rules, 1967, 
and from acting upon resolutions passed by the Municipal Council dated September 
9, 1968 and September 18, 1968, and from levying, assessing, collecting, recovering 
or taking any other step under the Act, rules or the resolutions, and for an order 
restraining the Municipality of Ulhasnagar from levying, assessing, collecting any 
octroi on the goods epee by the Company within the limits of the Municipal 
Council for a period of seven years from the date of its first imposition, With 
special leave, the Company has appealed against the order rejecting the petition. 


` The Company was incorporated under the Indian Companies Act, 1918. It 
set up its factory in 1956, within the limits of village Shahad, Taluka Kalyan, on 
a site purchased from the State of Bombay, and within an area known as the ‘Indus- 
trial Area’, No octroi duty was then payable in respect of goods imported by the 
Company into the Industrial Area for use in the manufacture of its products. On 
October 80, 1959, the Government of Bombay issued a notification announcing 
its intention to constitute a Municipality for certain villages, including the Industrial 
Area. The Company and other manufacturers who had set up their plants and 
factories objected to the proposed constitution of Municipal area. On September 
20, 1960, the State of Maharashtra (successor to the State of Bombay) published 
a notification constituting with effect from April 1, 1960 the Municipality including 
the area in which the Industrial Area was included. Representations were then 
made by the Company and other manufacturers for excluding the Industrial Area 
from the Ulhasnagar Municipal District Area. On April 27, 1962 the Govern- 
ment of Maharashtra (the new State of Maharashtra having been constituted 
under the Bombay Reorganisation Act, 1960) proclaimed that the Industrial 
Area be excluded from the Municipal jurisdiction. The District Municipality 
then made a representation to the Government of Maharashtra that the procla- 
mation dated April 27, 1962, be withdrawn by the Government. The Municipality 
agreed to exempt the existing factories, viz., the Company and other manufacturers 
whose factories were then existing in the Industrial Area from, payment of octroi 
for a period of seven years from the date of levy of octroi and for exempting new 
industrial units from payment of octroi for a similar period from the date of esta- 
blishment. The Government of Maharashtra acceded to the request of the Muni- 
cipality to retain the Industrial Area within the local limits of the Municipality. 


On August 24, 1968, the District Municipality passed a resolution to implement 
the agreement. Jt was resolved that the Municipality 


“agrees to give a concession to the existing factories by exempting them from the payment 
of octroi for a period of 7 years from the date of levy of octroi tax and by exempting new factories 
from the payment of the octroi tax for a period of 7 years from the date of their establishment 
as recommended by the Government of Maharashtra.” 


. On October 81, 1968, the Government of Maharashtra issued a notification 
withdrawing the proclamation dated April 27, 1962, and the Industrial Area be- 
came part of the Ulhasnagar Municipal District. Relying upon the assurance 
and undertaking given by the Municipality the Company claims that it had ex- 
panded its activities and commenced manufacturing new products by setting up 
additional plant which it would not have done “but for the concessions given, 
assurances and representations made and agreement arrived at on May 21, 1968”, 
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On September 10, 1965, the Legislature of the State of Maharashtra enacted 
the Maharashtra Municipalities Act which repealed the Bombay District Municipal 
Act ILI of 1901. The notification declaring the area of the former District Munici- 

ality of Ulhasnagar into the Ulhasnagar Municipality became effective as from 

une 15,1966. The Ulhasnagar Municipality took over, as successor to the Ulhas- 
nagar District Municipality, the assets and the affairs of that body. On September 
9, 1968 the Ulhasnagar Municipality resolved ‘‘to levy minimum rates of octroi duty 
as shown in columns 4 and 6 on all items shown in Sch. I to the Rules”, and by 
resolution dated September 18, 1968, the Municipality adopted with effect from 
January 1, 1969, the rates for the imposition of octroi duty on the goods imported 
for use, sale and consumption within the Municipal Council limits. 


At a special meeting held on December 24, 1968, the Municipal Council consi- 
dered the letters written by the Government of Maharashtra dated November 22, 
1968 and December 10, 1968, drawing the attention of the Municipality to the 
circumstances in which the Industrial Area was included and retained in the local 
limits of the Ulhasnagar District Municipality and continued to remain within 
the local limits of the Municipality, and “advised the Municipality to pass a reso- 
lution confirming such exemption and honour the commitments of its predecessor”. 
The Municipality ignored the advice and resolved that the Government of Maha- 
rashtra be informed that the Municipality would consider afresh on merits any 
representation of a taxpayer for exemption from payment of octroi, and if any 
such representation was made by the factories situate in the Industrial Area, the 
Council would consider the same and take such action as it would deem fit. There- 
after the Municipality sought to levy octroi duty and to recover from the Company 
octroi duty amounting to approximately Rs. 15 lakhs per annum. 


The Company moved a petition before the High Court of Bombay under art. 226 
of the Constitution for the writs set out earlier seeking to restrain the Ulhas- 
nagar Municipality from enforcing the octroi Rules. i 


The High Court may, in exercise of its discretion, decline to exercise its extra- 
ordinary jurisdiction under art. 226 of the Constitution. But the diseretion is 
judicial: if the petition makes a claim which is frivolous, vexatious, or prima facie 
unjust, or may not appropriately be tried in a petitiòn invoking extra-ordinary 
jurisdiction, the Court may decline to entertain the petition. But a party claiming 
to be aggrieved by the action of a public body or authority on the plea that the 
action is unlawful, high-handed, arbitrary or unjust is entitled to a hese of its 
petition on the merits. Apparently the petition filed by the Company did not 
raise any complicated questions of fact for determination, and the claim could not 
be characterised as frivolous, vexatious or unjust. The High Court has given no 
reasons for dismissing the petition tn limine, and on a consideration of the averments 
in the petition and the materials placed before the Court we are satisfied that the 
Company was entitled to have its grievance against the action of the Municipality, 
which was prima facte unjust, tried. 

‘The Company pleaded that the Ulhasnagar Municipality had ‘entered into a 
solemn arrangement” not to levy octroi duty for a period of seven years from the 
date of its imposition. The evidence relating to the undertaking was contained 
in public records. The Government of Maharashtra advised the Municipality 
that it was acting in violation of the terms of that undertaking. By its resolution 
the Municipality declined to abide by the undertaking of its predecessor. 


There is undoubtedly a clear distinction between a representation of an existing 
fact and a representation that something will be done in future. The former may, 
if it amounts to a representation as to some fact alleged at the time to be actually 
in existence, raise an estoppel, if another person alters his position relying upon 
that representation. A representation that something will be done in the future 
may result in a contract, if another person to whom it is addressed acts upon it. A 
representation that something, will be done in future is not a representation that 
it is true when made. But between a representation of a fact which is untrue and a 
repregentation express or implied to do something in future, there is no clear an- 


omer, 
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tithesis. A representation that something will be done in future may involve an 
existing intention to act in future in the mannerrepresented. If the representation 
is acted upon by another person it may, unless the statute governing the person 
making the representation provides otherwise, result in an agreement enforceable 
at law; if the statute requires that the agreement shall be in a certain form, no 
contract may result from the representation and acting therefor but the law is not 
powerless to raise in appropriate cases an equity against him to compel perforreance 
of the obligation arising out of his representation. 


Public bodies are as much bound as private individuals to carry out representations 
of facts and promises made by them, relying on which other persons have altered 
their position to their prejudice. The obligation arising against an individual out 
of his representation amounting to a promise may be enforced ex contractu by a 
person who acts upon the promise: when the law requires that a contract enfor- 
ceable at law against a public body shall be in certain form or be executed in the 
manner prescribed by statute, the obligation if the contract be not in that form 
may be enforced against it in appropriate cases in equity. In Union v. Indo- 
Afghan Agencies? this Court held that the Government is not exempt from the 
equity arising out of the acts done by citizens to their prejudice, relying upon the 
representations as to its future conduct made by the Government. This Court 
held that the following observations made by Denning, J., in Robertson v. Minister 
of Pensions? applied in India: 

‘‘...The Crown cannot escape by saying that estoppels do not bind the Crown, for that 
doctrine has long been exploded. Nor can the Crown escape by praying in aid the doctrine of 
executive necessity, i.e., the doctrine that the Crown cannot bind itself so as to fetter its future 
executive action.” 


We are in this case not concerned to deal with the question whether Denning, L.J., 
was right in extending the rule to a different class of cases as in Falmouth Boat 
Construction v. Howell? where he observed at p. 542 : 


‘*,..Whenever Government officers, in their dealings with a subject, take on themselves 
to assume authority in a matter with which the subject is concerned, he is entitled to rely on 
their having the authority which they assume. He does not know, and cannot be expected 
to know, the limita of their authority and he ought not to suffer if.they exceed it.” 


It may be sufficient to observe that in appeal from the judgment Howell v. Falmouth 
Boat Constructton* Lord Simonds observed after referring to the observations of 
Denning, L.J. (p. 280) : . 

t“... The illegality of an act is the same whether or not the actor has been misled by an 
assumption of authority on part of a government officer however high or low in the heirarchy. 
«The question is whether the character of an act done in face of a statutory prohibition is 
affected by the fact that it has been induced by a misleading assumption of authority. In 
my opinion, the answer is clearly: No.” 


If our nascent democracy is to thrive different standards of conduct for the 
people and the public bodies cannot ordinarily be permitted. A public body is, in 
our judgment, not exempt from liability to carry out its obligation arising out of 
representations made by it relying upon which a citizen has altered his position to 
his prejudice. 

Mr. Gokhale appearing on behalf of the Municipality urged that the petition 
filed by the Company apparently raised questions of fact which in the view of the 
High Court could not appropriately be tried in the exercise of the extra-ordinary 
jurisdiction under art. 226. But the High Court has not said so, and on a review 
of the averments made in the petition this argument cannot be sustained. Merely 
because a question of fact.is raised, the High Court will not be justified in requiring 
the party to seek relief by the somewhat lengthy, dilatory and expensive process 
by a civil suit against a public body. The questions of fact raised by the petition 
in this case are elementary. 


"1 [1968] 2 S.C.R. 866. : 3 non E.R. 588. 
2 Modsi 2 AU E.R. 767, at p. 770. 4 [1951]2 AL E.R. 278. 
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The order passed by the High Court is set aside and the case is remanded to the 
High Court with a direction that it be re-admitted to the file and be dealt with and 
disposed of according to law. The High Court will issue rule to the Municipality 
and the State and dispose of the petition. We recommend that the case may be 
taken up for early hearing. 

We had during the pendency of the appeal in this Court made an order restrain- 
ing the levy of octroi duty. We extend the operation of the order for a fortnight 
from this date to enable the Company to move the High Court for an appropriate 
interim order pending hearing and disposal of the writ petition. There will be 
no order as to costs in this Court. Costsin the High Court will be costs in the cause. 

Since we have granted special leave against the order dismissing the petition, 
we do not deem it necessary to consider whether the order rejecting the application 
for certificate was erroneous. Civil Appeal No. 2181 of 1969 is therefore dismissed. 


Order set aside. 


Present: Mr. Justice A. N. Ray and Mr. Justice I. D. Dua. 


GOVINDA KADTUJI KADAM v. THE STATE OF MAHARASHTRA.* 


Criminal Procedure Code (Act V of 1898), Seca. 410, 421, 418—Appeal in High Court raising serious 
and substantial point prima facie arguable—High Court dismissing appeal summarily by 
word “‘rejected”—Propricty of such order—Practice. 

When a criminal appeal in the High Court raises a serious and substantial point which 
is prima facie arguable, it is improper for that Court to dismiss it summarily without giving 
some indication of its view on the points raised. The interest of Justice and fairplay require 
the High Court in such cases to give an indication of its views on the points argued so that 
the Supreme Court, in the event of an appeal from the order being presented, has the bene- 
fit of the High Court’s opinion on those points. 

Mushtak Hussein v. The State of Bombay}, Shreekantiah Ramayya Munipalh v. . The State 
of Bombay, Chittaranjan Das v. State of West BengaP, Narayan Swami v. State of Maha- 
rashirat, Jeewan v. State of Rajasthan® and Sakha Ram v. State of Maharashtra‘, referred to, 


Tue facts are stated in the judgment. 


Dr. W. S. Barlingay, with N. K. Kherdekar and A. G. Ratnaparkhi, for the 
appellants. 
G. L. Sanghi, Badri Das Sharma and S. P. Nayar, for the respondent. 


Dua J. The four appellants, along with Kondu son of Ambu, were jointly tried 
in the Court of Additional Sessions Judge, Akola on the following charges: 


“That you all accused Nos. 1 to 5 on or about 12th day of. November, 1967 at about 5-45 
A.M, near Farshi on Risod Nazampur Road, formed an unlawful assembly and in prosecution 
of the common object of such assembly viz., to commit murder of complainant Vithalrao 
Khanderao Deshmukh or in order to cause murder of Vithalrao or grievous hurts to him 
committed the offence of rioting and thereby committed an offence punishable under Section 147 
of the Indian Penal Code and within the cognizance of this Court. 

That you all on the same date, time and place, were members of unlawful assembly, in 
prosecution of common object of which viz.,to commit murder of Vithalrao or to cause grievous 
hurt to him, one or all of you caused grievous hurts to him which offence you knew to be likely to 
be committed in prosecution of the common object of the said assembly you are thereby under 
section 149 of the Indian Penal Code guilty of causing of the said offence punishable under 
Section 807 of the Indian Penal Code and within the cognizance of this Court. 


“Decided, February 9, 1970. Criminal Appeal 4 [1968] A.LR. S.C. 609. 
No. 188 of 1969, against the decision of the 5 (1968) Criminal Appeal No. 274 of 1968, 
Bombay High Court (Nagpur Bench). decided on December 18, 1968 (Supreme 
1 [1958]S.C.R. 809, s.c. 55 Bom. L.R. 529. Court). 
2 [1955] 1 S.C.R. 1177, 8.0. 57 Bom. L.R. 6 (1969) Criminal Appeal No. 258 of 1968, 
decided on April 22, 1969 (Supreme Court). 
3 [1964] 3 S.C.R. 287. 
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That you all on the same date, time and place attempted to cause murder of Vithalrao 
Deshmukh, in furtherance of common intention and thereby committed an offence punishable 
under Section 807 read with Section 84 of the Indian Penal Code and within the cognizance of 
this Court.” 


The order of the trial Court convicting them all concludes thus : 


“All the five accused are convicted for the offence of rioting punishable under Section 147, 
Indian Penal Code and each is sentenced to rigorous imprisonment for the period of six months 
and to a fine of Rs. 50, in default, rigorous imprisonment for two weeks for that offence. 

.. Substantive sentences shall run concurrently. The accused shall surrender to their 

bail.” 
They all jointly appealed to the High Court of Bombay by one memorandum of 
appeal. Chandurkar J. admitted the appeal only on behalf of Kondu and dismissed 
in limine the appeal on behalf of the four appellants before us. The only point 
which concerns this Court in the present appeal by special leave relates to the 
correctness of the order dismissing in limine the appeal on behalf of the four ap- 
pellants, when the appeal on behalf of Kondu, co-accused, was admitted for hearing 
on the merits after notice to the State. 


We may at the outset point out that though on appeal under s. 410, Criminal 
Procedure Code by a person. convicted at a trial held by a Sessions Judge or an 
Additional Sessions Judge the appellant is entitled under s. 418 of the Code to 
challenge the conclusions both on facts and on law and to ask for a reappraisal of 
the evidence, the appellate Court has nevertheless full power under s. 421, Criminal 
Procedure Code to dismiss the appeal in limine even without sending for the records, 
if on perusal of the impugned aa and the petition of appeal it is satisfied with the 
correctness of the order appealed against. This power,it may be emphasised, has to 
be exercised after perusing the petition of appeal and the copy of the order appealed 
against and after affording to the appellant or his pleader a reasonable opportunity 
of being heard in support of the appeal. The summary decision is accordingly a 
judicial decision which vitally affects the convicted appellant and in a fit case it is 
also open to challenge on appeal in this Court. An order summarily dismissing 
an appeal by the word “rejected”, as is the case before us, though not violative of 
any statutory Pong removes nearly every opportunity for detection of errors 
in the order. Such an order does not speak and is inscrutable giving no indication 
of the reasoning underlying it. It may at times embarrass this Court when the 
order appealed against prima facie gives rise to arguable points which this Court 
is required to consider without having the benefit of the views of the High Court 
on those points. In our opinion, therefore, when an appeal in the High Court 
raises & serious and substantial point which is prima facte arguable it is improper 
for that Court to dismiss it summarily without giving some indication of its view 
on the points raised. The interest of justice and fairplay require the High Court 
in such cases to give an indication of its views on the points argued so that this 
Court, in the event of an appeal from the order being presented here, has the benefit 
of the High Court’s opinion on those points. 

The question of summary dismissal of criminal appeals has come up for consi- 
deration before this Court on several occasions ant broad principles have been 
stated more thanonce. In Mushtak Hussein v. The State of Bombay? Mahajan J., 
(as he then was), speaking for the Court said (p. 820) : 


**...With great respect we are however constrained to observe that it was not right for the 
High Court to have dismissed the appeal preferred by the appellant to that court summarily 
as it certainly raised some arguable points which required consideration though we have not 
thought it fit to deal with all of them. In cases which prima facie raise no arguable issue that 
course is, of course, justified, but this court would appreciate it if in arguable cases the summary 
rejection order gives some indication ofthe views of the High Court on the pointsraised. Without 
the opinion of the High Court on such point in special leave petitions under article 186 of the 
Constitution this Court sometimes feels embarrassed if it has to deal with those matters without 
the benefit of that opinion.” 


1 [1958]S.C.R. 809, s.c. 55 Bom. L.R. 529. 
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In Shreekantiah Ramayya Munipalli v. The State of Bombay? and in Chittaranjan 
Das v. State of West Bengal? this Court approved the remarks made in Mushtak 
Hussein’s case. Again, in Narayan Swami v. State of Maharashtra‘ this Court, 
after referring to the earlier three decisions of this Court, emphasised that the 
High Court should not summarily reject criminal appeals if they raise arguable 
and substantial points. Still more recently in Jeewan v. Siate of Rajasthan” this 
Court disapproved summary rejection of the appeal by the High Court and in 
Sakha Ram v. State of Maharashira® this Court reiterated the view that it is desir- 
able for the High Courts when dismissing the appeals in limine to deal with each 
point urged before them for holding that it is not necessary to send for the records 
and to give notice to the State for finally hearing and disposing of the appeal. 

In the present case the defence of Kondu accused is that Vithalrao, the injured 
person, has sustained the injury by falling on a'stone while cbasing him (Kondu) 
and his other companions. If that defence is upheld then the case against the 
four appellants in this Court would, in our opinion, also requires serious con- 
sideration. ‘The evidence on the record would have to be scrutinised at least for 
determining how far the case of the present appellants is distinguishable from 
that of Kondu, accused. It was, therefore, an eminently fit case in which, while 
admitting Kondu’s appeal, the appeal on behalf of the present appellants was also 
admitted so that the appeals of all the five accused could be considered together. 
It may be recalled that the charge of rioting under s. 147, Indian Penal Code 
could only be sustained if an unlawful assembly is held to have been formed. It 
was, therefore, more appropriate to consider the case of all the accused together 
on appeal. On this ground also the order of the High Court is open to objection. 
Even the counsel for the State before us after making a faint attempt to justify 
the impugned order had, it may be said in fairness to him, to concede that the order 
of dismissal in limine of the appeal on behalf of the four appellants is, in the cir- 
cumstances, jnsupportable. 

The appeal is allowed and the order dismissing in limine the wee of the four 
appellants before us is set aside and the case is sent back to the High Court for 
hearing their appeal with the record after giving notice to the State, along with 
the appeal of Kondu, accused. We would perhaps have persuaded ourselves to 
‘go into the merits of the case as this Court has sometimes done, but since Kondu’s 
appeal is pending in the High Court it seems to us to be more appropriate and just 
that the entire appeal is heard by that Court on the merits. As the sentences 
imposed are short the High Court, we have no doubt, would try to dispose of the 
appeal as speedily as possible, It may be observed that the counsel for the appel- 
lants in this Court made an oral prayer for their release on bail. But as the case 
is being remitted to the High Court for considering the appeal of all the five accused 
persons on merits it would be open to the appellants —if so-advised—to apply 
to the High Court for bail which prayer would be considered according to law. 

Appeal allowed. 


Present : The Hon'ble Mr. M. Hidayatullah, Chief Justice, Mr. Justice A. N. Ray and 
Mr. Justice I. D. Dua. 
NOOR MOHAMMAD MOHD. YUSUF MOMIN v. THE STATE OF 
MAHARASHTRA.* ; 
Constifution of India, Art. 136—Indian Penal Code (Act XLV of 1860), Sec. 120A—Interference 
by the Supreme Court with appreciation of evidence by High Court—Practice—Criminal cons- 
piracy, proof of. 
Under art. 186 of the Constitution of India the Supreme Court does not normally 
proceed to review and appraise the evidence for itself and the conclusions of the High 


_ 2. [1955] 1 S.C.R. 1177, 8.0. 57 Bom. L.R. Court). 
682. 6 (1969) Criminal Appeal No. 258 of 1968, 


3 ipod S.C.R. 287, decided on April 22, 1969 (Supreme Court). 
4 {1968]A.1.R.8.C. 609. *Decided, March 24,1970. Criminal ete 
5 (1968) Criminal Appeal No. 274 of 1968, No. 24 of 1968, against the decision of the 
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Court on questions of fact on appreciation of evidence are considered to be final. This 
is so even if the Supreme Court were to feelthat a different view of the evidence is possible. 

Where in a case it was represented that the evidence on the record did not support the 
conclusion of the High Court and that grave and substantial injustice was caused, the Supreme 
Court undertook to go into the evidence to satisfy itself if there was any sufficient ground 
for interference on appeal by special lcave. 

Criminal conspiracy can be proved by circumstantial evidence. In most cases proof 
of conspiracy is largely inferential though the inference must be founded on solid facts. 
Surrounding circumstances and antecedent and subsequent conduct, among other factors, 
constitute relevant material. Because of the difficulties in having direct evidence of 
criminal conspiracy, once reasonable ground is shown for believing that two or more persons 
have conspired to commit an offence, then anything done by any one of them in reference 
to their common intention after the same is entertained becomes, according to the law of 
evidence, relevant for proving both conspiracy and the offences committed pursuant thereto. 


Tue facts are stated in the judgment. 


A. S. R. Chari, with A. G. Ratnaparkhi, for the appellant. 
G. L. Sanghi and S. P. Nayar, for the respondent. 


Dua J. In this appeal by special leave we are only concerned with the con- 
viction of one out of four accused persons jointly tried for the murder of one Mohd. 
Yahya. The appellant Noor Mohammed Mahamed Yusuf Momin, accused 
No. 4, in the trial Court was jointly tried with three others in the Court of the 
second Additional Sessions Judge, Thana, on the following three charges : 


“That you accused Nos, 1 to 4 on or about the 16th day of April 1965 at Bhiwandi entered 
into an agreement to commit the murder of Mohamed Yahya and that the same illegal act was 
done in pursuance of the said agreement and thereby you committed an offence punishable 
under section 120B of the Indian Penal Code and within my congnizance. 

That you accused Nos. 1, 2 and 8 on or about the 17th day of April, 1965 at about 11 p.m. 
at Bhiwandi in furtherance of common intention of you all and accused No. 4 to commit the 
murder of the deceased Mohamed Yahya did commit his murder by intentionally causing his 
death by assaulting him by knife and thereby committed an offence punishable under s. 802 read 
with s. 84 of the Indian Penal Code and within my cognizance. 

In the alternative you accused No. 4 on 17th of April, 1965 at Bhiwandi abetted the com- 
mission of the offence of murder of Mohamed Yahya by accused Nos. 1 to 3 which offence was 
committed in consequence of your abetment and that you thereby commitied an offence 
punishable under sections 109 and 802 of the Indian Penal Code and within my cognizance.” 


The trial Court convicted Mohd. Taki Haji Hussein Momin, accused No. 1 under 
s. 802, Indian Penal Code and sentenced him to imprisonment for life. He was 
acquitted of the other charges. His three co-accused were acquitted of all the 
charges. Accused No. 1 appealed to the Bombay High Court against his con- 
viction whereas the State appealed against the acquittal of the other three. The 
High Court, after considering the evidence on the record, upheld the conviction 
of accused No. 1 and reversed the order of acquittal of the other three. Accused 
Nos. 2,8 and 4 (Chinwa alias Ahamed Hessan Momin, Abdul Rahamen Bacchu 
Momin, and Noor Mohammed Mahamed Yusuf Momin respectively) were held guilty 
of the offence unders. 120-B, Indian Penal Code as also of the offence under s, 802, 
read with s. 84, Indian PenalCode. Accused No. 4was in addition held guilty of the 
offence under s. 802 read with s. 109, Indian Penal Code. Accused Nos. 2, 8 and 
4 were sentenced to imprisonment for life both under s. 120-B, Indian Penal 
Code and s. 802 read with s. 84, Indian Penal Code. Accused No. 4, appellant in 
this Court, was also separately sentenced to imprisonment for life for the offence 
under s. 802 read with s. 109, Indian Penal Code. Incidentally it may be men- 
tioned that Jaitunbi, widow of the deceased Mohd. Yahya, had also appealed to the 
Bombay High Court challenging the acquittal of accused Nos. 2, 8 and 4 on all 
charges and of accused No. 1 on the charges other than that of murder under 
s. 802, Indian Penal Code. This appeal which was treated as an application under 
s. 417 (3), Criminal Procedure Code was held not to be maintainable. l 
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.As already indicated, this Court granted special leave only to the appellant 
who was accused No. 4 in the trial Court. 


Before narrating the prosecution story the inter se relationship of the accused 
ersons may be stated. Abdul Rehman Bacchu Momin, accused No. 8, is the 
babad of the sister of the appellant Noor Mohammed’s wife. Chinwa alias 
Abmed Hussan Momin, accused No. 2, is the brother of Kallu, who is the son-in- 
law of the appellant, accused No. 4. Mohd. Taki, accused No. 1, is the servant of 
Kallu. All these persons are the residents of the same place and the deceased 
Mohd. Yahya was a close neighbour of the appellant. According to the prosecu- 
tion there were constant seal aie between the appellant and the deceased over the 
right of passage and the right to tap water, and it is not disputed that both sides 
had made reports and counter-reports with the police against each other. The 
climax reached on April 16,1965. In the morning at 7 O’clock on that day Mohd. 
Yahya, when going out of his house, found that there was a heap of earth and a 
cot belonging to the appellant obstructing bis way. A cow belonging to the 
appellant was also standing in the passage. In order to clear his way the deceased 
picked up a stone and hurled it at the cow. This offended the appellant and he in 
retaliation threw a glass which he was holding towards the deceased and also 
abused him, The deceased reported this incident to the police station. The 
appellant also went to the police station and made a counter-complaint against 
the deceased. When the deceased and the appellant had gone to the police station 
the two wives of the appellant abused Jaitunbi, wife of the deceased, with the result 
that Jaitunbi also went to the police station to lodge a report. But this report 
was not recorded. A little later, the wives, sisters and children of the appellant 
again abused Jaitunbi and pelted stones at her. Jaitunbi went to the police 
station again to lodge a complaint. The same day at about 10 a.m. when the 
deceased was lying on a cot in his house the appellant came up to the door of the 
former’s house asking him to get down. On enquiry by the deceased as to why he 
should get down the appellant replied that he would serve the deceased with his 
last tea. At that time the appellant was accompanied by four or five persons 
including Chinwa, accused No, 2. It is said that all of them abused the deceased. 
Chinwa, accused No. 2, held a knife in his hand which he is stated to have opened by 
pressing the button and as he tried to enter the house of the deceased, the latter’s 
daughter, Noorjahan, went by the back door to the police station to lodge a com- 
plaint. This part of the story is not admitted by the accused. On Noorjahan’s 
complaint the police came to the spot in a van and after interrogating the persons 
present the police party took with them accused Nos. 2 and 8 The appellant 
is stated to have offered to reach the police station himself a little later. 


In view of these incidents Jaitunbi apparently felt somewhat frightened and 
advised her husband, deceased Mohd. Yahya, to go to Bombay to avoid further 
clashes with the appellant. Mohd. Yahya, acting on his wife’s advice, went away 
to Bombay but returned on the evening of April 17, 1965 bringing with him some 
female guests. In those days an Urus was being held near Par Naka and it appears 
that it was to attend this Urus that the female guests came with him. Seeing 
Mohd. Yahya back from Bombay, the appellant asked his nephew Latif, who 
was sleeping on a cot outside the house, to go in, loudly uttering that a dead body 
was to be kept on that cot. The deceased who had reached home at about 9.80 
P.M. a little later went out to a pan shop near the Navyug Hotel. The appellant 
accompanied by two unidentified persons followed him. Soon after, Mohd. Yahya 
was stabbed with a knife and this news reached his house. At the Par Naka two 
constables, Bhika Bahiram and Suvarnasing, who were on duty in connection 
with the Urus, on learning of some disturbance near the Navyug Hotel and 
noticing some commotion, proceeded to the lane where a crowd had collected. 
On. the way, accused No. 8 told them that nothing untoward had happened; but 
the two constables nervertheless proceeded further and reached the spot where 
Mohd. Yahya was lying in injured condition. Someone from the upper storey of 
a house nearby shouted that the assailants were running away. Constable Bhika 
Bahiram asked Suvarnasing to attend to the injured person and he himself chased 
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the two persons trying to escape. He caught Mohd. Taki, accused No. 1, in a 
lane near the municipal office. The other person who could not be caught was 
identified by Bhika Bahiram as Chinwa, accused No. 2, who was known to him. 
Suvarnasing, in the meantime, feeling that Bhika Bahiram would need his help 
also followed him and found him grappling with Mohd. Taki. Both the constables 
over-powered Mohd. Taki, who had a knife in his pocket and whose clothes were 
blood-stained. Mohd. Taki was brought back to the place where Mohd. Yahya 
was lying injured. Mohd. Yahya was taken to the hospital in a bullock cart but 
he expired soon thereafter. In the report lodged by constable Bhika Bahiram, 
the names of accused Nos. 1 and 2 were mentioned and accused No. 8 was described 
as an old man with moustaches, wearing a lungi. The appellant was not arrested, 
though his statement was recorded during the investigation on April 19, 1965. 
He appears to have absconded soon thereafter and was arrested on June 18, 1965. 


The case against the appellant is to be considered in the background of the order 
of conviction against the other three co-accused which has become final, this 
Court having declined special leave against their conviction. 

The High Court, on a consideration of the entire evidence, came to the conclusion 
that all the accused (Nos. 1 to 4) had hatched a plan to commit the murder of Mohd. 
Yahya after his return from Bombay and it’ was in pursuance of that conspiracy 
that he was murdered on the night of April 17, 1965. The appellant, along with 
accused Nos. 2 and 8, was also held culty of an offence under s. 802 read with 
s. 84, Indian Penal Code. He was further held guilty of an offence under s. 802 read 
with s. 109, Indian Penal Code. The appellant’s conviction on all these counts is 
challenged in this Court. 


So far as s. 84, Indian Penal Code is concerned, it embodies the principle of joint 
liability in the doing of a criminal act, the essence of that liability being the exist- 
ence of a common intention. Participation in the commission of the offence 
in furtherance of the common intention invites its application. Section 109, 
Indian Penal Code, on the other hand may be attracted even if the abettor is not 
present when the offence abetted is committed provided that he has instigated 
the commission of the offence or has engaged with one or more other persons in a 
conspiracy to commit an offence and pursuant to that conspiracy some act or illegal 
omission takes place or has intentionally aided the commission of an offence by 
an act or illegal omission. Turning to the charge under s. 120-B, Indian Penal 
Code, criminal conspiracy was made a substantive offence in 1918 by the intro- 
duction of Chapter V-A in the Indian Penal Code. Criminal conspiracy postulates 
an agreement between two or more persons to do, or cause to be done, an illegal 
act or an act which is not illegal, by illegal means. It differs from other offences 
in that mere agreement is made an offence even if no step is taken to carry out that 
agreement. Though there is close association of conspiracy with incitement 
and abetment the substantive offence of criminal conspiracy is somewhat wider 
in amplitude than abetment by conspiracy as contemplated by s. 107, Indian Penal 
Code. A conspiracy from its very nature is generally hatched in secret. It is, 
therefore, extremely rare that direct evidence in proof of conspiracy can be forth- 
coming from wholly disinterested quarters or from utter strangers. But, like 
other offences, criminal conspiracy can be proved by circumstantial evidence. 
Indeed, in most cases proof of conspiracy is largely inferential though the inference 
must be founded on solid facts. - Surrounding circumstances and antecedent and 
subsequent conduct, among other factors, constitute relevant material. In fact 
because of the difficulties in having direct evidence of criminal conspiracy, once 
reasonable ground is shown for believing that two or more persons have conspired, 
to commit an offence then anything done by anyone of them in reference to their 
common intention after the same is entertained becomes, according to the law of 
evidence, relevant for proving both conspiracy and the offences committed pursuant 
thereto. In the present case the High Court, after referring to the evidence of 
Laxmibai, (P.W. 7) and Hari Chavan (P.W. 18) (whom that Court expressly des- 
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cribed as independent witnesses) and also of Murlidhar (P.W. 12), expressed its 
ọpinion in these words : 

_ “AT this evidence would show that at least since the 16th of April, 1965 the accused nos. 
2, 8, and 4 were acting in concert and had something common in their mind. It would also 
show the presence of the accused no, 2 with a knife at the incident of the 16th April, 1965 and 
his threatening the deceased with the knife and the acts and words used by the accused no. 4 
Mohammad Noora inspiring the accused no. 2 and some other persons who were with him to 
beat and kill Mohammad Yahya, the subsequent utterances of the accused no. 4 when the 
deceased returned from Bombay on the night of the 17th of April, 1965, the followmg of the 
deceased Mohammad Yahya by the accused no. 4 along with two persons when Mohammad 
Yahya went out to have a paan, the death of Mohammad Yahya soon thereafter, then running 
of the four persons from the scene of the offence, the accused No, 8 misleading the police con- 
stable with respect to the incident, the accused nos. 1 and 2 running away from the scene of the 
offence eluding the police constables, the accused no. 1 being caught after some struggle near 
the Municipal Office and found with his clothes stained with blood and having a knife in his 
shirt pocket, all these circumstances, taken together, would show that the accused nos. 1 to 4 
must have met previously before causing of the injuries to deceased and must have hatched 
out a plan of causing the death of the deceased or causing at least grievous injuries to the de- 
ceased. Otherwise the presence of all the four accused near the scene of the offence at the time 
the incident occurred cannot be satisfactorily explained. The accused no. 4 had known that 
the deceased had returned from Bombay and the ominous words he used while asking his nephew 
Lateef to get down from the cot would suggest that he had still in mind that idea of doing away 
with the deceased and must have collected the other colleagues of his to carry out the plan which 
must have been hatched out prior to the incident. That inference can reasonably be drawn 
from the circumstances established in the case and it is in pursuance of that pre-planning to do 
away with the deceased, all the four accused must have followed the deceased when he went out 
that night and the deceased was stabbed by at least some of these accused persons.” 


The High Court also believed the evidence of Noorjehan (P.W.11) and Jaitunbi, 
(P.W. 5). In its opinion though these two witnesses were, to a certain extent, 
interested, their evidence appeared to it to be natural and its tenor did not show 
that they were deposing falsely. On a consideration of the entire material on 
the record the High Court felt that all the four accused persons must have hatched 
a plan to commit the murder of Mohd. Yahya after his return from Bombay 
and it was in pursuance of this conspiracy that Mohd. Yahya was murdered on the 
night of April 17, 1965. The Court took into account the facts that accused No. 1 
was caught after some chase near the scene of occurrence, accused No. 2 was identi- 
fied though he made good his escape, accused No. 8, who was also identified by 
description, tried to mislead the police constables, and that accused No. 4 was-seen 
following the deceased just before the murder with two or three persons. On 
this material the High Court upheld the appellant’s conviction. 


Under art. 186 of the Constitution this Court does not normally procéed to re- 
view and appraise the evidence for itself and the conclusions of the High Court 
on questions of fact on appreciation of evidence are considered to be final. This is 
so even if this Court were to feel that a different view of the evidence is possible. 
But in this case, as it was represented that the evidence on the record does not 
support the conclusion of the High Court and that grave and substantial injustice 
had been caused, we undertook to go into the evidence, with the help of the counsel 
for the parties, to satisfy ourselves if there is any sufficient ground for interference 
on appeal by special leave. Hari Chavan, (P.W. 18), has deposed that on April 
16, 1965 at about 10.80 p.m. the appellant, while standing near the steps of Mohd. 
Yahya’s house, exhorted three of his companions, one of whom was accused No. 2 
who had a knife in his hand, to beat the deceased: the actual words used being, 
“Beat him: Kill him: I shall look to the consequences”. This evidence is corro- 
borated by Laxmibai, (P.W. 7), and both of these witnesses have been believed by 
the High Court. Laxmibai (P.W. 7) actually saw the appellant with the two others 
following the deceased about 15 or 20 minutes before the murder. We are unable 
to find any cogent ground for disagreeing with the High Court. On this evidence 
not only animus on the part of the appellant but also instigation by him must be 
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held to be fully established. This evidence would also support the charge of cri- 
minal conspiracy against the appellant. Indeed, the evidence of Jaitunbi 
(P.W. 5) and Noorjehan (P.W. 1) also shows that the appellant on April 16, 1965 
and on the evening of April 17, on Mohd. Yahya’s return from Bombay and a short 
time before his murder, openly gave expression to his strong feelings of animosity 
against the deceased which leaves little doubt that he was thinking of doing away 
with Mohd. Yahya’s life. The admitted strained relations between the parties 
which reached the climax on April 16, 1965 and the evidence just discussed, in our 
opinion, clearly establishes the complicity of the appellant in the murder of the 
deceased. The charges under s. 802 read with s. 109, Indian Penal Code and of 
conspiracy are thus fully supportable on the evidence. In regard to the charge 
under s. 802 read with s. 34, Indian Penal Code also Jaitunbi (P.W. 5) has deposed 
that on the date of the occurrence at about 9-80 p.m. the appellant asked his ne- 
San Latif who was sleeping on the cot outside to go inside the house because a 

ead body was to be at on that cot. Thereafter it is in the evidence of Laxmibai 
(P.W. 7), that the appellant accompanied by two persons followed the deceased when 
the latter went to the pan shop. About twenty minutes later the news of Mohd. 
Yahya’s murder reached his house. From this evidence it seems highly probable 
that at the time of the actual murder of Mohd. Yahya the appellant was either 
present with the other three co-accused or was somewhere nearby. But this 
evidence does not seem to be enough to prove beyond reasonable doubt his presence 
at the spot in the company of the other accused when the murder was actually 
committed. For it may be that after leaving the house he stayed away and the 
persons actually taking part in the murder were only the other three co-accused. 
We are, therefore, inclined to give to the appellant the benefit of doubt in regard 
to the charge under s. 802 read with s. 84, Indian Penal Code. This would, how- 
ever, be of little practical benefit to the appellant because he has already been given 
the lesser sentence. This appealis, therefore, accepted only to the extent that 
the appellant’s conviction under s. 802 read with s. 84 is sct aside. In all other 
respects this appeal fails and is dismissed. 


Present: Mr. Justice A. N. Ray and Mr. Jastice I. D. Dua. 


SIDHANNA APPARAO PATIL v. THE STATE OF MAHARASHTRA.* 


Criminal Procedure Code (Act V of 1898), Sec. 410—Criminal appeal raising arguable and sub- 
stanital point—Whether High Court competent to dismiss appeal by one word of dismissal. 


Accused No. 1 was charged with having conspired with accused No. 2 to commit murder. 
Accused No. 1 was convicted by the Sessions Judge under s. 302 read with s, 34 of the 
Indian Penal Code, 1860, but accused No.2 was acquitted. In appeal to the High Court 
accused No. 1 contended that as accused No. 2 was acquitted he could not be convicted 
with the aid of s. 84 of the Code and relied upon the decisions of the Supreme Court in 
Prabhu Babaji v. State of Bombay! and Krishna Govind v. State’. He also contended that 
it was an error to hold that there was intimacy between him and one N wife of one B on the 
evidence of third parties when neither N nor B had given evidence. The High Court dismis- 
sed the appeal by a single word of dismissal. On the question whether the High Court 
should have thus dismissed the appeal in limine :— 

Held, that in view of the contentions raised by accused No. 1 there were arguable and 
substantial matters of law and fact, and that, therefore, the High Court should consider the 
matter afresh on hearing the parties. 

Narayan Swami v. Maharashtra’, Bhanwar Singh v. State of Rajasthan‘, Vishwanath 
Shankar Beldar v. State of Maharashtra! and Bashir Hussain Peshimant v. The State of Maka- 
rashira®* referred to. 


*Dectded, March 6, 1970. Criminal Appeal ++ (1960) Criminal Appeal No. 88 of 1969, 

No. 180 of 1967 against the decision of the decided on September17, 1969 (Supreme Court), 

Bombay High Court. 5 (1969) Criminal Appeal No. 95 of 1969 
1 956] ALR. S.C. 51, decided on September 18, 1969 (Supreme Court). 
2 (1968) 63 Bom. L.R. 789, S.C., s.c, 6 (1968) Eriminal Appeal No, 262 of 1968, 

[1963] A.LR.S.C. 1418, decided on December 20, 1968 (Supreme Court). 
3 [1968] 2 S.C.R. 88. 
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THE facts appear in the judgment. 
M.S. K. Sastri and S. P. Nayar for the respondent. 


Ray J. This is an appeal by special leave against the judgment of the High 
Court of Bombay dated December 5, 1966 dismissing in limine the appeal preferred 
against the judgment and order dated August, 16, 1966 passed by the Sessions 
Judge, Sholapur. The High Court by an order dated April 8, 1967 also refused 
leave to appeal to this Court. 

The oda was accused No.1. He was convicted under s. 802 read with s. 84 
of the Indian Penal Code and sentenced to imprisonment for life. 

Broadly stated, the charge against the appellant was that he in conspiracy with 
his brother, accused No. 2, committed murder of Revansidhappa Shivappa Patil 
and Mahadeo Sidran Patil. The defence of both the appellant and his brother 
was one of total denial. 

The right to prefer an appeal from sentence of the Court of Sessions is conferred 
by s. 410 of the Criminal Procedure Code. The right to appeal is one both on 
a matter of fact and a matter of law. It is only in cases where there is a trial by 
jury that the right to appeal is under s. 418 confined only to a matter of law. ` 

The Court in several decisions dealt with s. 410 of the Criminal Procedure Code 
and the rights of the appellant thereunder. Reference may be made to one of the 
earlier decisions of this Court in Mushtak Hussein v. The State of Bombay and the 
recent decision in Govinda Kadiuji v. The State? where several previous decisions 
of this Court have been noticed. 

The following principles emerge from the decisions; first, the Appellate Court 
undoubtedly has power of summary dismissal; secondly, if the appeal raises argu- 
able and substantial points the High Court should give reasons for rejection of 
py tae thirdly, rejection of an appeal by using only one word of dismissal causes 

ifficulties and embarassment in finding out the reasons which weighed with the 
High Court in dismissal of the appeal in limine; fourthly this Court in Chittaranjan 
Das v. State of West Bengal’ held that the High Court should not summarily reject 
criminal appeals if they raise arguable and substantial points. 

As to what is an arguable and a substantial point may be illustrated with re- 
ference to a few decisions. | 

In Narayan Swami v. Maharashira‘ this Court stated that a ground in preferring 
an appeal from the judgment of the Sessions Court that a gross illegality was 
committed in relying upon the evidence given by a co-accused in a dacoity case 
and using the answers given by him as a co-accused against the accused appellant 
would be a substantial question. Again it was noticed that denial of an opportunity 
to an appellant in a dacoity case of being heard as required under s. 479A of the 
Criminal Procedure Code would be an arguable point. 

In an unreported decision of this Court in Bhanwar Singh v. State of Rajasthan’, 
it was held that failure to consider the position in which the appellant was placed 
when his immediate superior admittedly ordered him to bring out the currency 
notes which were required not for the purpose of investigation of any case but only 
for the purpose of being shown to a person whom the sub-inspector wanted to help 
in laying down a new trap would be a substantial ground in a conviction under 
the Prevention of Corruption Act and s. 409 of the Indian Penal Code. 

In another unreported decision of this Court in Vishwanath Shankar Beldar v. 
State of Maharashtra! it was said that if the trial Judge did not accept the witness 
as a wholly truthful witness in the light of reports sent by police officers and his 
statement under s. 162 of the Criminal Procedure Code and remarked that a portion 


1 [1958] S.C.R. 809, s.c. 65 Bom. L.R. senile on September 17, 1969 (Supreme 
520. urt). 

2 (1070) 73 Bom. L.R. 514, S.C. 6 (1969) Criminal Appcal No. 95 of 1069, 

3 [1964]8S.C.R. 287. decided on Sepember 18 1969 (Supreme 

4, [1968] 2 S.C.R. 88. Court). a 

5 (1069) Criminal Appeal No. 38 of 1969, 
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of the evidence was clearly an improvement it was necessary for the High Court 
to consider the evidence afresh. . 

In another unreported earlier decision of this Court in Bashir Hussain Pesht- 
mani V. The State of Maharashtra’ the offences alleged were under the Indian Penal 
Code, the Sea Customs Act, 1878 and the Foreign Exchange Regulation Act, 1947 
in respect of gold alleged to have been brought into India in pursuance of a cons- 
piracy. There was oral testimony of accomplices. That evidence was held by the - 
trial Court to have been corroborated by the actual finding of gold from the place of 
one of the accused. Another piece of evidence was the recovery of duplicate set of 
keys at the residence of accused No. 2. Reliance was placed by the trial Court 
on the confession of the appellant which had been retracted as corroborative 
evidence of the accomplice witnesses. In preferring appeal to the High Court 
the grounds urged were that there were serious infirmities in the evidence and the 
manner in which the keys were recovered was open to objection. The High Court 
dismissed the appeal tn limine. This Court remitted the matter back to the High 
Court for Lipo of the appeal in accordance with law by expressing the view that 
these were arguable points. In the same case it was said that it would be open to 
the appellant to canvass before the High Court in appeal every point even on a 

uestion of fact in his favour to demolish, by reference to other material the evi- 
pe that had been used against him. 


In the present case, one of the contentions of the appellant in the appeal preferred. 
was that the appellant was charged under s. 802 read with s. 84 of the Indian Penal 
Code for committing murder of both the Patils in furtherance of the common 
intention of the appellant and accused No. 2 and on accused No. 2 being acquitted 
the appellant could not be convicted with the aid ofs. 84. In aid of that contention 
reliance was placed on the decisions of this Court in Prabhu Babaji v. State of 
Bombay? and Krishna Govind v. State®, Another contention raised in the appeal 
was that it would be an error to hold that there was intimacy between the appellant 
and Nilava wife of Babanna on the evidence of third parties when neither Babanna 
nor Nilava gave evidence. We have only referred to two contentions amongst 
several others to illustrate both arguable and substantial matters of law and of 
fact. ` 

In the present case the High Court dismissed the appeal by a single word and 
it is not possible to know the reasons which persuaded the High Court to dismiss 
the appeal. 

In the result the appeal is allowed. The order of dismissal of the appeal is set 
aside. The matter is sent back to the High Court for fresh consideration on hearing 
the parties. 

i Appeal allowed. 


ORIGINAL APPELLATE. 


Before Mr. Justice Mody and Mr. Justice Kamat. 


RAJA, BAHADUR MOTILAL (BOMBAY) MILLS LTD. v. LIFE INSURANCE 
CORPORATION OF INDIA.* 


Bombay High Court Rules (O.S8.). Rules §00-A, 497, 1086, 310-—-Cioil Procedure Code (Act V of 
1908), O. XXI rr. 72, 84, 85; O. XXXIV rr. &(8), 4 (1), 10, 18—Morigagee granted liberty to 
bid and set-off whether on purchase can set-off deposit amount of 25 per cent.—Such mortgagee 
whether entttled to set-off estimated costs subsequent to decree absohute for sale-—-Amount to which 
r. 600-4 (ii) applies—Whether mortgagee can ask for ewtension of time in proceeding taken 
out by morigagor—Diseretion to grani extension of time whether available to Court hearing 
appeal against order of Chamber Judge. 

7 (1968) Criminal Appeal No. 262 of 1988, 0? (1963) 65 Bom. L.R. 789, S.C., s.c. [1963] 

decided on December 20, 1968 (Supreme ALR. S.C. 1418. 


Court). Decided, March™5/9, 1971. O.C.J. Appen! 
& [1956] A.LR. S.C. 51. No. 155 of 1970: Suit No. 454 of 1949. 
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Where the mortgagee-decrec-holder is declared the purchaser and he has been granted 
liberty to bid and set-off, then even though there is no specific order permitting the set-off 
against the amount of the deposit of 25 per cent. required to be made under sub-rule (4) of 
Rule 500-A of the Original Side Rules, he is entitled to set-off the amount decreed in his 
favour by the mortgage decree to the extent of that decretal amount first against the 
deposit of 25 per cent. and thereafter against the balance of his purchase price. 

In a sale under a mortgage decree when an order is made under the Original Side Rules 
giving liberty to the mortgagee-decree-holder to bid and set-off, the liberty to set-off would 
imply that to the extent of the amount of the set-off it “otherwise orders” as contemplated 
by sub-rule (4) of Rule 500-A unless the order contains a contrary or inconsistent provision. 

Kanhaiyalal v. Sansmal', explained. 

Vrajlal Jivandas v, Venkataswami Lingaya*, Manilal Mohanlal v. Sardar Sayed Ahmed’, 
Kishanlal v. Kothari Jethmal', Stoaray v. Lingareddi®, Bhyraraju Remaraju v. Lakshmiah® 
and Murugappa v. Ramasami’, referred to. 

It is the practice of the Bombay High Court that a mortgagee-decree-holder who is given 
liberty to bid and sct-off is entitled to estimate costs subsequent to the decree absolute 
for sale of the mortgaged property and set-off the same against the purchase price. The effect 
of the existence of such a practice is to read it by necessary implication into the provisions 
of Rule 500-A of the Original Side Rules and into the decrees passed in the forms prescribed 
by the Rules for drawing up Preliminary Mortgage Decrees and Decrees Absolute for Sale 
unless there is some order of the Court to the contrary. Such a practice is not in any way 
repugnant to or inconsistent with any provision of law. 

The quantum or the amount fo which sub-rule (44) of Rule 500-A applies would, by reason 
of the aforesaid practice, be the balance of the purchase price as otherwise ascertained 
reduced by the estimated amount of costs. 

In a proceeding taken out by the mortgagor, the mortgages can, if it is necessary as and 
by way of defending against the relief asked for in that proceeding by the mortgagor, re- 
quest the Court to extend the time under sub-rule (ii) of Rule 500-A. 

The discretion which Rule 500-A vests in the Chamber Judge to grant extension of time 
is also available to the Court when hearing an appeal against the order of the Chamber 
Judge. 


Rasa Bahadur Motilal (Bombay) Mills Ltd. (appellant), which was the owner 
of an immoveable property in Bombay, mortgaged that property in favour of 
the Life Insurance Corporation of India (pondent No. 1) by an Indenture of 
Mortgage dated April 20, 1946. One V. G. Pittie (respondent No. 2), who was 
a Director of the appellant Mills, guaranteed the said mortgage debt. Thereafter, 
the appellant created a second mortgage on that property in favour of respon- 
dent No. 8. Respondent No. 1 thereafter filed a suit, being suit No. 454 of 1959, 
in the High Court for realising the debt and the security under the said mortgage, 
making the appellant and respondents Nos. 2 and 8 as defendants to that suit. 
On August 9, 1949 a preliminary mortgage decree was passed and thereafter on 
June 28, 1950 a decree absolute for sale was passed. Under the decree absolute 
for sale liberty was given to respondent No. 1 to bid and set-off the purchase 
money against the debt declared due to it under the mortgage decree. There- 
after there followed eighteen infructuous auction sales. The nineteenth auction 
sale was held on September 11,1970 where respondent No. 1’s bid of Rs. 20,00,000 
was accepted by the Commissioner subject to the sanction of the Court. Although 
the conditions under which the auction sale was held required a deposit being 
made of 25 per cent. of the purchase price, no deposit was made. The purchase 

rice well exceeded the amount due to respondent No. 1 under the decree absolute 
or sale and respondent No.1 paid the amount of the excess to the Commissioner 
after retaining out of the said amount a sum of Rs. 75,000 being its estimated 
costs of the suit and of the sale. The appellant thereafter took out a Chamber 
Summons praying that it may be declared that there was no sale in favour of 
respondent No. 1 which in other words meant that the sale was a nullity and 


1 [1956] A.LR. Raj. 18. 4 [1959] A.LR. ALP. 115. 

2 peste LL.R. 52 Bom. 159, s.c., 80 Bom. 5 [1966] A.I.R, A.P. 201. 
L.R. 402. 6 [1981] A.I.R. Mad. 103. 
8 (1954) 57 Bom. L.R. 10, S.C. 7 [1888] A.LR. Mad. 893. 
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that the said sale be set aside. Mr. Justice Nain dismissed that Chamber Sum- 
o by his order dated November 2, 1970. The appellant appealed against 
that Order. 


D. R. Dhanuka with B. R. Zaiwala, for the appellant. 
C.-A. Thakkar with S. T. Tijoriwala, for respondent No. 1. 
V. G. Pittie, respondent No. 2, in person. 

M. S. Sanghvi, for respondent No. 8. 


Mopy J. [His Lordship after setting out the facts, proceeded.] In support 
of the appellant’s contention that the sale is no sale in law or that the sale should 
be set aside, Mr. Dhanuka, its learned Counsel, contended that under the re- 
levant provisions of law, it is a mandatory requirement, firstly, that 23% 
of the purchase price must be deposited at the time of the sale and, secondly, 
that the whole balance of the purchase price must be paid to the Commissioner 
within thirty days from the date of the sale. He contended that the first res- 

ondent, however, did not make the said deposit of 25% or any part thereof, nor 
did the first respondent pay the amount of the 75% balance in full, but deposited 
such amount after retaining the said sum of Rs, 75,000/-. 

In support of his contention Mr. Dhanuka relied upon Rules 500-A and 497 
of the Rules of this Court applicable on its Original Side, which rules arc herein- 
after referred to as “The Original Side Rules.” 

The said Rule 500-A provides as under :— 


‘*600-A(i).—When immovable property is to be sold, -unless otherwise ordered or agreed 
to by the parties, not less than twenty-five per cent. of the purchase-money shall be deposited 
with the Commissioner at the time of the sale. 

(it) The balance of the purchase-money, or so much thereof as may be payable by reason 
of any set-off to which the purchaser may be entitled, together with the amount of stamp-duty 
payable on the conveyance to be executed or on the sale certificate to be issued, shall, unless 
otherwise ordered, be paid by the purchaser to the Commissioner within 80 days from the date 
of the sale. The Judge sitting in Chambers may, for special reasons, extend the time for pay- 
ment on such conditions as to payment of interest or otherwise as to the Judge may scem fit. 
If the Judge extends the time, the provisions of clause (iv) shall not come into operation until 
the expiry of the extended time. ; 

(tii) In default of payment of the deposit mentioned in sub-rule (4), the bid of the person 
who would, otherwise have been declared the purchaser shall be rejected and the property shall 
forthwith be re-sold. 

(iv) In default of payment of the amounts mentioned in sub-rule (if) within the period 
prescribed therein, the deposit may, ifthe Judge thinks fit, after defraying the expenses of the 
sale, be forfeited to the Government, and the property shall be re-sold, and the defaulting pur- 
chaser shall forfeit all claim to the property or to any part of the sum for which it may subse- 
quently be sold. : 

(v) Any deficiency of price which may arise on a re-sale by reason of the purchaser’s de- 
fault and all costs and expenses occasioned by such re-sale shall be recoverable from the default- 
ing purchaser under an order to be obtained from the Judge in Chambers. The Judge may 
direct the defaulting purchaser to pay interest at such rate from the date of default and on such 
amount as to the Judge may seem just.” 


The said Rule 497, in so far as it is material, provides that when immoveable 
property is to be sold, the conditions shall be adapted to the state of the title to 
the said property and that the Conditions of Sale shall be in Form No. 151 or 
Form No, 152 as the case may be with variations as the circumstances of each 
case may require. 

Mr. Dhanuka contended that under sub-rule (t) of the said Rule 500-A the 25% 
deposit must be made on the date of the sale ‘unless otherwise ordered or agreed 
to by the parties,” but there was no such specific order “otherwise ordering” 
nor was there anything “otherwise agreed to by the parties.” He pointed out 
that there was such a provision contained in the said old Condition No. 5 appli- 
cable to the eighteenth sale, but that in the revised Condition No. 5 applicabie to 
the last sale such a provision was omitted from Condition No. 5 by deleting the 
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words “other than the plaintiffs”. He contended that this is a deliberate de- 
parture. Mr. Thakkar, the learned Counsel for the first respondent, contended, 
that this omission from the Condition No. 5 was due to the fact that between the 
two dates of the said old and new conditions, the Original Side Rules were revised, 
certain Rules were deleted and the said New Rule 500-A was introduced, and that 
it is because of that reason that it was considered to be unnecessary and redundant 
to retain the words ‘‘other than the plaintiffs” as liberty to bid and set-off given 
to the first respondent implied that the first respondent could set-off the mortgage 
debt against the amounts of both the deposit of 25% and the payment of the 
the balance of 75%. 


Now under Rule 500-A (t) deposit is not to be made if it is otherwise ordered 
or it is so agreed. Whether the omission from the new Condition No. 5 of the said 
words “‘other than the plaintiffs” be a deliberate departure as contended by 
Mr. Dhanuka or it be due to having been made on the ground that it was con- 
sidered to be unnecessary and redundant as contended by Mr. Thakkar, it is 
clear that there is no specific ent between the parties dispensing with 
the requirement of the 25% deposit in case the first respondent became the pur- 
chaser. As there is no such agreement between the parties, it has next to be 
ascertained whether it has been “otherwise ordered.” 


Mr. Thakkar contended that the liberty to set-off granted to the first respondent 
by the Decree Absolute for sale must be construed as having been ‘‘otherwise 
ordered” by the Court as contemplated in sub-rule (i) of Rule 500-A either 
expressely or, in any event, impliedly. In our opinion, 1t is obvious that there is 
no such express order made by the Court. Mr Thakkar also relied upon the said 
Minutes of the Commissioner dated 11th September 1970 and argued that it was 
such an order. These Minutes are what they purport to be, i. e., a record of 
what transpired at the meeting before the Commissioner when it says that no 
deposit was taken from the first respondent. The Minutes merely record a state- 
ment of fact and do not amount to an order dispensing with the deposit of 265 
percent. Itisastatement of fact and not an order. Itis, therefore, unnecessary 
to decide whether the Commissioner has or does not have the power to “‘otherwise 
order” i, e., to make an order dispensing with the requirement of sub-rule (i) of 
Rule 500-A for a deposit of 25%. It must, however, be borne in mind that sub- 
rule (i) of Rule 500-A does not specifically provide that such “otherwise ordered” 
must be a specific order. There can, therefore, be an implied order. In our 
opinion, in a sale under a Mortgage Decree when an order is made under the 
Original Side Rules giving liberty to the mortgagee-decree-holder to bid and set- 
off, the liberty to set-off would imply that to the extent of the amount of the set- 
off it “otherwise orders” as contemplated by the sub-rule (i) unless, of course, the 
order contains a contrary or inconsistent provision. These sales are in pursuance 
of a Mortgage Decree and not a simple money decree. The provision in the said 
sub-rule (i) for a deposit of a substantial part like 25% of the purchase price to- 
gether with the provision for its forfeiture, has been made with the obvious in- 
tention of guardmg against bids being given by a person who is declared to be 
a purchaser but who does not intend to complete his purchase or is incapable 
of completing his purchase or subsequently wants to unjustifiably back out of 
his purchase. When the purchaser is the holder of the decree and the decree is a 
Mortgage Decree, the Decree in his favour is by itself a security. Moreover, even 
when liberty to set-off has been ordered the Court has the power till the sale 
is confirmed to order the purchaser to bring the purchase money or the necessary 
pari of it into Court and the fulfilment of such an order by the Mortgage-decree- 

older-purchaser is secured, by his Mortgage Decree itself, 

Mr. Dhanuka pointed out that the word used in the said sub-rule (i) of Rule 
500-A in connection with the deposit is “shall” which means that the requirement 
of the 25% deposit is mandatory. Mr. Dhanuka further pointed out that sub- 
rule (iti) of Rule 500-A provides that in default of payment of the deposit mentioned 
in sub-rule (i) the bid of the person who would otherwise have been declared the 
purchaser shall be rejected and the property shall forthwith be re-sold and that 
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this also shows that the provision about deposit is mandatory. In our opinion, 
it is not necessary for us to decide whether this provision is or is not mandatory 
because, even if the provision of sub-rule (1) for making the deposit were to be 
held to be BA as contended by Mr. Dhanuka, sub-rule (i) itself creates 
two exceptions, one of which is when it is ‘otherwise ordered”. Such a provision 
would be an exception to what Mr. Dhanuka contended is a mandatory provision, 
In our opinion, as sub-rule (i) does not specifically require that an order, in order 
to hold that it has so “otherwise ordered”, must do so expressly, it can be held 
to be of that nature even if it can be held to so order even by implication. The 
Decree Absolute for sale in the case before us permits set-off for the full decretal 
amount, It does not appeal to reason or to commonsense that when the auction- 
purchaser is himself the holder of a Mortgage Decree in his favour and it is the same 
Court which has passed that decree which is selling the property and the decree 
is a Mortgage Decree with the result that to the extent of the amount of the decree 
no question of rateable distribution between the attaching creditors of the mort- 
gagor can possibly arise, the set-off should be confined to the payment only of the 

alance of the purchase price, but should not be extended to the initial deposit of 
25%. We are of the opinion that the permitted set-off must extend to the entire 
purchase price, i. e., to both the initial deposit of 25% and also the subsequent 
payment of the balance, but only to the extent of the amount of the decree and 
that when the Court made the order permitting such set-off, it has impliedly or- 
dered that the mortgagec-decree-holder-purchaser is not required to make the 
deposit of 25%. We have reached this conclusion as a matter of interpretation 
of the order, ie., the Decree Absolute for sale. We are, however, otherwise 
satisfied that this conclusion is in accordance with what appears to be the inter- 
pretation put on it by the practice of this Court extending over a long period. 
These sales are effected through the Commissioner of this Court who is a permanent 
officer of the Court assigned the work of effecting such sales and he is not a Com- 
missioner appointed only for effecting an individual such sale. He would normally 
ascettain his office practice and follow it. In this case the Commissioner has, 
as seen earlier, stated that he has not taken the deposit as the first respondent 
has been granted liberty to bid and set-off. In the natural course of his work 
and in the background of the knowledge which he has acquired, the word which 
he has used is “taken”. It suggests that because of the liberty to bid and set-off 
he did not even ask for the deposit of 25% of the purchase price being made. 
One of the cases cited before us, but in another connection, was the Judgment 
delivered by Marten C. J. on behalf of a Division Bench of this High Court in 
Vrajlal Jivandas v. Venkataswami Lingaya.1 It concerns a sale by the Commissioner 
of this Court of an immoveable property under a Mortgage Decree under which 
the Mortgagee-decree-holder was given liberty to bid and set-off and the mort- 
gagee, he being the highest bidder, was declared the purchaser. The portion 
of the Judgment at page 468 of the Report refers to the certificate issued by the 
Commissioner in respect of that sale. The Commissioner certified that at the 
sale the plaintiffs in that suit were 

“the highest bidders for and were, subject to confirmation by this Court, declared the pur- 

chasers of the said property at the price or sum of Rs, 1,45,000/- and that I have allowed them 
to set off the said sum of Rs. 1,45,000/- against an equivalent part of the amount due to them 
under the said preliminary decree”. 
It is obvious from this certificate that the Commissioner allowed the entire amount 
of the purchase price, i. e., both the amount of the deposit of 25% and the balance 
amount, to be set-off against the amounts due under the mortgage-decree without 
taking a deposit of 25% of the purchase price. 

Mr. Dhanuka drew our attention to Rules 72, 84, and 85 of Order XXI of the 
Code of Civil Procedure. Now it must be remembered that under section 129 
of the Code of Civil Procedure this High Court is entitled to make Rules to re- 
gulate its own procedure in the exercise of its Original Civil Jurisdiction as it 
shall think fit and that this High Court has, as a matter of fact, made the said 
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Original Side Rules. The procedure on the Original Side of this High Court is 
governed by the Original Side Rules and not by the provisions of the Code of 
Civil Procedure to the extent that there are provisions in the Original Side Rules. 
In view of section 129, Mr. Dhanuka himself stated that the provisions under 
Order XXI would not apply to sales of immoveable properties by the Commissioner 
of this Court. He, however, stated that he would refer to the Rules in Order 
XXI which contain similar provisions only for the purpose of comparison of 
their contents and the interpretation put on them by decided cases. On 
the topics dealt with by the said three Rules of Order XXI there are specific 
provisions made in the Original Side Rules, and particularly in the said Rule 
500-A. Order XXT applies to sales of properties both moveable and immoveable 
attached in execution of simple money decrees and also to sales under mortgage 
decrees. Rule 449 of the Original Side Rules contains the procedure for attach- 
ment and sale in execution not only of moveable, but also of immoveable pro- 
perties, i.e., to sales in execution of simple money decrees and provides that 
the sale shall be by the Sheriff. In the case of mortgage decrees it is Rule 
491 which applies and it provides that the sale shall be by the Commissioner of 
this Court a a different set of Rules, including the said Rules 497 and 500-A, 
apply. Mr. Dhanuka conceded, and has, as a matter of fact, argued on the basis, 
that it is the Original Side Rules which apply and not Order XXI. In our opinion, 
no useful purpose would be served by referring to all the decided cases cited at 
the Bar relating to the said Rules 72, 84 and 85 of Order XXI, of the Code 
Civil Procedure, for determining whether the requirement in respect of the de- 
posit of 25% is or is not mandatory because those decisions do not construe the 
provisions of the relevant Original Side Rules. None-the-less, we will refer to 
some of the decided cases cited on either side on the point whether the provision 
for deposit of 25% under Rule 84 of Order XXI has or has not been held to be 
mandatory. 


Mr. Dhanuka in this behalf first relied upon a Judgment of-the Supreme Court 
in Manilal Mohanlal v. Sardar Sayed Ahmed, and particularly upon the following 
paragraph therefrom appearing at page 16 which reads: - 


_ “The provision regarding the deposit of 25 per cent, by the purchaser other than the decrec- 
holder is mandatory as the language of the rule suggests. The full amount of the purchase 
money must be paid within fifteen days from the date of the sale but the decree-holder is entitled 
to the advantage of a set-off. The provision for payment is, however, mandatory (r. 85). If 
the payment is not made within the period of fifteen days, the Court has the discretion to for- 
feit the deposit, and there the discretion ends but the obligation of the Court to re-sell the pro- 
perty is imperative. A further consequence of non-payment is that the defaulting purchaser 
forfeits all claim to the property (r. 86).” i 


He contended that this passage shows that the provision regarding the deposit 
of 25 per cent. under rule 84 and the payment of the balance of 75% under 
rule 85 is mandatory. Mr. Dhanuka’s argument, however, does not take due 
notice of what the Supreme Court has said, viz., that these observations apply 
to a purchaser “other than the decree-holder”’. It is clear that the Supreme 
Court has not said, nor had it an occasion to say that when the purchaser is a 
decree-holder the requirement of the deposit of 25 per cent. under Rule 84 is 
mandatory. In the paragraph immediately preceding the paragraph quoted 
above, the Supreme Court, after analysing the scheme of Rules 72, 84 and 85 
of Order XXI, has observed (p. 15) : l 

“The scheme of the rules quoted above may be shortly stated. A decree-holder cannot 
purchase property at the court-auction in execution of his own decree without the express 
permission of the Court, and that when he does so with such permission, he is entitled to a set-off, 
but if he does so without such permission, then the Court has a discretion to set aside the sale 
upon the application by the judgment-debtor, or any other person whose. interests are affected 
by the sale (r. 72). As a matter. of pure construction this provision is obviously. directory -and 
not mandsatory—Sec Radha Krishna v. Bisheshar Sahay*. The moment a-person is declared 
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to be the purchaser, he is bound to deposit 25 per cent. of the purchase-money unless he happens 
to be the decree-holder, in which case the Court may not require him to do so. (r. 84).” 

This quotation clearly shows that according to the Supreme Court the provision 
about the deposit of 25 per cent. when the purchaser is a decree-holder “‘is ob- 
viously directory and not mandatory”. 

Mr. Dhanuka also relied upon a Judgment of a Single Judge of the Madhya 
Pradesh High Court in Kishanlal v. Kothari Jethmal*. This Judgment is not 
helpful to determine whether the provision about the deposit of 25 per cent. is 
mandatory or is only directory. The only point which arose for consideration 
in that case was as to what was the point of time at which the sale in execution 
proceedings becomes legally effective and it was held that it becomes effective 
when the sale is confirmed as it then becomes absolute and legally effective and 
that till then the sale does not become complete and legally effective. 

The third case relied upon by Mr. Dhanuka was also a Judgment of a Single 
Judge of the Andhra Pradesh High Court in Sivaraya v. Lingareddi*. Mr. Dha- 
nuka’s contention is that this Judgment holds that a decree-holder who has been 
granted liberty to bid and set-off under the provisions of rule 72 of Order XXI, 
purchases the property, the order granting the set-off does not necessarily imply 
that he has been given liberty to set-off even against the deposit of 25 per cent. 
required to be made under Rule 84 of Order XXI and that there should be a 
specific order granting liberty to set-off for the amount of the deposit of 25 per 
cent, 

In our opinion, out of these three Judgments relied upon by Mr. Dhanuka it 
is only the said Judgment of the Andhra Pradesh High Court which holds that 
the requirement of the deposit of 25 per cent. is mandatory even in the case of 
the purchaser being a decree-holder and that unless there is a specific order to 
the contrary, he is bound to make that deposit of 25 per cent. in spite of liberty 
to bid and set-off having been given to him in general words, 

Mr. Thakkar, in his turn, relied upon three Judgments, one of the Rajasthan 
High Court and two of the Madras High Court to which we will presently refer. 

The Rajasthan High Court Judgment is a Judgment of Wanchoo C. J. who 
delivered the Judgment on behalf of a Division Bench in Kanhaiyalal v. Sansmal*. 
The Judgment holds that reading rules 72 and 84 of Order XXI together it is clear 
that where a decree-holder is permitted to bid at an auction, there is an implied 
dispensation also that he eet not deposit 25 per cent. of the purchase money 

ess the sale price is more than the decretal amount, that where the sale price 

is more than the decretal amount, the decree-holder must deposit the excess 
upto 25 per cent. of the purchase money, depending upon the excess of the sale 
oo over the decretal amount and that there is no sense in insisting upon the 
ecree-holder depositing 25 per cent. of the purchase money, when the purchase 
money is less than or only equal to the decretal amount. This Judgment takes 
a view contrary to that taken in the above Andhra Pradesh High Court Judgment 
and holds that the requirement of the deposit of 25 per cent. can be implied in 
the circumstances mentioned in the Judgment even chong the order for set-off 
is in general words and does not specifically refer to the requirement of the 
deposit of 25 per cent, The observations in this Judgment requiring the deposit 
of 25 per cent. to be made to the extent mentioned in the Judgment when the 
sale price exceeds the amount of the decree held by the decree-holder-purchaser, 
it should not go unnoticed, have been made in the case of the holder of a simple 
money decree and not a mortgage decree. Unlike as in the case of a mortgage 
decree, in the case of a sale in execution of a simple money decree the complication 
of rateable distribution can arise and would require consideration. The second 
point which would also have to be borne in mind is, firstly, that the sale in execu- 
tion following an attachment may be made by a Court other than Court which 
ssed the money decree and, secondly, that the money decree may or may not, 

if the sale falls through, be recoverable and is in that sense unsecured unlike as 
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in the case of a mortgage decree where the amount is, at least to the extent of 
the mortgage security, secured. 

The second judgment relied upon by Mr. Thakkar was that of a Single Judge 
in Bhyraraju Ramaraju v. Lakshmiah’. The Judgment holds that where the 
bolder of a money decree who has been given permission to bid and set-off is 
declared the purchaser, if the amount of his decree be equal to or less than the 
purchase price, he need not make the deposit of 25 per cent., nor pay the balance, 
but that if the sale price exceeds the amount of his decree, he can be called upon to 
deposit the difference only at the time when he is called upon to pay the balance 
under rule 85 of Order XXI, unless, of course, his decretal amount is not suffi- 
cient to cover even the deposit of 25 per cent., in which case he must deposit the 
short-fall in his decretal amount as compared with the deposit of 25 per cent. 

The third Judgment relied upon by Mr. Thakkar was the Judgment of a Single 
Judge of the Madras High Court in Murugappa v. Ramasani®, This Judgment 
also is to the same effect as the other Judgment of the Madras High Court in the 
above case of Bhyraraju Ramaraju v. Lakshmiah. 

The provisions of the relevant rules of Order XXI were relied upon by Mr. 
Dhanuka only by way of a help when construing the provisions of Rule 500-A. 
We have already pointed out the difference between the two provisions and the 
cases where they can apply. None-the-less, even the Judgments relating to the 
relevant rules under Order XXI do not hold that the requirement as to the deposit 
of 25 per cent. is mandatory. The Judgment of the Supreme Court does not 
so hold, nor do the said other Judgments, except the said Judgment of the Andhra 
Pradesh High Court. The Judgments of the Rajasthan and Madras High Courts 
show that permission granted to a decree-holder in general terms to bid and 
set-off can be construed, depending on the circumstances of the case, by com- 
paring the amount of the purchase price with the decretal amount due to the 
decree-holder-purchaser, to include a right to set-off even against the deposit 
of 25 per cent. and that for the latter purpose there need not necessarily be a 
specific order permitting set-off against the amount of the deposit of 25 per cent. 
The view taken by the Rajasthan and the Madras High Courts is, with respect 
to all the Judgments referred to above, a view taken not merely on a construction 
of the relevant rules of Order XXI but based on commonsense. Needless to 
repeat that that view acquires greater strength when the sale is in pursuance 
of a Decree Absolute for sale in a mortgage suit and the decree-holder is the pur- 
chaser. We, therefore, hold that if the mortgagee-decree-holder is declared the 
purchaser and he has been granted liberty to bid and set-off, then even though 
there be no specific order Coe the set-off against the amount of the deposit 
of 25 per cent. required to be made under sub-rule (i) of Rule 500-A of the Original 
Side Rules, he is entitled to set-off the amount decreed in his favour by the mort- 
gage decree, to the extent of that decretal amount, first against the said deposit 
of 25 per cent, and thereafter against the balance of his purchase price. We 
accordingly hold that in this case before us the first respondent was entitled to 
set-off its mortgage claim, which exceeded the amount of the deposit of 25 
cent, provided for under sub-rule (i) of Rule 500-A of the Original Side Rules, 
and that it was, therefore, not bound to make the said deposit of 25 per cent. 
We must, therefore, hold, which we do, that the sale is not an invalid sale, nor 
can it be set aside on the first ground urged by Mr. Dhanuka, 

It should be noted that Mr. Thakkar had contended that even if the sale were 
to be held to be invalid or it were to be set aside on the ground that the first 
respondent was under an obligation to make the deposit of 25 per cent., but it 
failed to do so, the appellant had in the present case waived the said requirement ` 
of the deposit of 25 per cent. In view of the conclusion which we have reached, 
it is unnecessary for us to decide this contention of the first respondent about 
waiver. . 

We will now turn to the second contention. urged by Mr. Dhanuka. He con- 
tended that under the requirement of sub-rule (ii) of Rule 600-A the first res- 
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pondent was bound to deposit an amount of the full balance of 75 per cent. without 
deducting therefrom the said sum of Rs, 75,000/- which the first respondent 
has in fact deducted for its costs as estimated by it. He contended that on 
this ground also the sale is an invalid sale and is in any event liable to beset aside. 

Now, the preliminary decree, in so far as it concerns the first respondent, 
declares that there was due to the Ist respondent at foot of the mortgage an 
aggregate sum of Rs, 11,44,617.75 for principal and interest as at the date of 
the decree and further compound interest at the rate of four anda half per cent. 
per annum with yearly rests from the date of decree till the date fixed for redemp- 
tion and thereafter at the rate of four and a half per cent. per annum till payment 
and “the costs of the suit when taxed as between attorney and client and noted 
in the margin hereof” with simple interest on such costs at the rate of four per 
cent, per annum “from the date of the decree” till payment. It is clear that the 
costs awarded by the Preliminary Decree to the first respondent are the costs 
of the suit till the date of the Preliminary Decree. The Preliminary Decree is 
silent as to the first respondent’s costs subsequent to the Preliminary Decree. 
To that provision for costs the Decree Absolute for sale adds a sum of Rs. 220/- 
for costs, being the costs of obtaining the Decree Absolute for sale. The amount 
of Rs. 75,000/-, which, the first respondent retained with it when paying the 
amount of the balance of the purchase price, admittedly represented not only 
the costs covered by the Preliminary Decree and the Decree absolute for sale, 
but also the subsequent costs which related to the sale of the property, and 
according to Mr. Thakkar also, the costs which the first respondent as mortgagee 
had to incur in respect of another suit, the costs whereof were ordered to be costs 
in the mortgage suit. 

Now Mr. Dhanuka advanced five arguments in support of his said second 
contention, His first argument was that under the Preliminary Mortgage Decree, 
the costs of the suit become payable only when they are taxed and noted in the 
margin of the decree, but that they have not been taxed, much less noted in the 
margin of that decree. His second argument was that neither of the two Decrees 
on their wording entitled the first respondent to costs other than the costs of the 
suit upto the date of the Preliminary Decree and the said sum of Rs. 220/-. His 
third argument was that neither of the two decrees, nor even the Original Side 
Rules, provide for a set-off being made for the costs subsequent to the Decree 
Absolute for sale which have not even been ordered to be paid. His fourth 
argument was that in any event there can be no set-off in respect of estimated 
costs as the same are not an ascertained sum. His fifth argument was that no 
data whatever has been furnished by the first respondent to show how the first 
respondent estimated the costs in the sum of Rs. 75,000/- and that in any event 
the amount of Rs. 75,000/- is an exorbitant amount, He contended that the 
deduction of Rs. 75,000/- made the payment actually made an insufficient pay- 
ment or tender and that the sale must therefore be held to be invalid or should 
be set aside. 

Now as regards the first three of these five arguments of Mr. Dhanuka, Mr. 
Thakkar did not dispute that the costs of the suit have not been taxed or noted 
in the margin of the Preliminary Decree nor that neither the Preliminary Decree 
nor the Decree Absolute for sale provides for the first respondent’s costs sub- 
sequent to the Decree Absolute for sale nor that neither the two decrees nor the 
Original Side Rules provide for a set-off for such subsequent costs. He contended 
that none-the-less the first respondent is entitled to estimate such subsequent 
costs and to set-off the same against the purchase price because of a practice of 
this Court. 

It is by the first respondent’s Attorneys’ said letter dated 80th September 
1970 addressed to the Commissioner that the first respondent stated that it would 
retain the sum of Rs. 75,000/-. The statement contained in that letter in this 
connection reads: 


“In addition to the aforesaid aggregate amount of Rs, 16,18,168,21 Ps. due to my clients 
for principal and interest further amount would also be due to them for costs. The above suit 
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is of the year 1949 and since considerable costs have been incurred, including the costs of so many 
as 18 auction sales of the mortgaged property held by you since 25th June 1951, the taxation 
of all such costs would take a long time. My clients roughly estimate these costs at 
Rs. 75,000/- and request you to allow them to add the said estimated costs to the aforesaid 
aggregate amount of Rs, 16,18,168.21Ps, due to them for principal and interest so as to make 
their total dues for principal, interest and costs amounting to Rs. 16,88,168.21.” 


Thereafter the first respondent filed with the Commissioner of this Court an 
affidavit dated 5th October 1970 of Bodhraj Dhanda, the Assistant Secretary 
of the first respondent, in paragraph 4 whereof the first respondent stated : 


“The plaintiffs corporation therefore hereby undertakes to pay the learned Commissioner 
whatever balance found due and payable by them in respect of their eaid costs in case the said 
costs are found less than Rs. 75,000/- on taxation by the Taxing Master of this Hon’ble Court.” 


The said practice of this Court relied upon by the first respondent has been 
averred in the affidavit in reply filed by the first respondent in the matter of the 
said Chamber Summons. It is stated in paragraph 6 thereof as under: 


“The estimated costs of the suit is not only the costs awarded under the decrees herein 
but is inclusive of the costs of so many as 18 auction sales of the mortgaged property already 
held by the Commissioner in reference for sale made to him under the Decree Absolute for Sale. 
The Suit is of the year 1949 and the plaintiffs have incurred considerable costs in conducting 
the suit for so many as 21 years and according to Court’s practice all costs Incurred after the 
Decree Absolute for Sale are awarded at the time of confirmation of sale and all such costs in 
case of the plaintiffs being declared purchasers are allowed by the Commissioner to be set-off 
and as it usually takes considerable time to have all such costs taxed the Commissioner always 
makes provision for costs by retaining certain sum out of the sale proceeds in his hands. On 
Gth October 1970 the plaintiffs sent to the Commissioner their cheque for Rs. 5,00,556,79 Ps. 
and not for Rs. 5,00,00,556.79 Ps. as incorrectly stated in the said para 4. As required by the 
Commissioner the plaintiffs have given an undertaking by affidavit to pay the balance in case 
the costs when taxed or settled are less than Rs. 75,000/-. In fact the matter was discussed 
informally at a meeting held to pass the accounts of the Receiver when V. G. Pittie who has 
made the affidavit in support of the Chamber Summons was present and when it was decided 
to follow the aforesaid procedure.” 

The said affidavit in reply in its paragraph 7 further states as under :— 

“| ..The Plaintiffs further submit that they are entitled to deduct the costs of the various 
auction sales which were about eighteen in number out of the purchase price in addition to the 
other costs awarded to them. Since taxing of all costs would take considerable time the plaintiffs 
have with the consent of the Commissioner for taking accounts duly estimated their costs and 
paid the balance as aforesaid and reserved their right to claim from the said balance the excess 
amount in case the costs after taxation exceed the said sum of Rs. 75,000/-and have given an 
undertaking by an affidavit that in case the costs ultimately taxed are less than the said sum 
of Rs. 75,000/- then the plaintiffs would pay the difference. The plaintiffs submit that this 
is the only practical way of dealing with the matter.” 


To this affidavit in reply the appellant filed an affidavit in rejoinder of V. G. 
Pittie dated 8rd November 1970. Paragraph 2 of that affidavit deals with para- 
graphs 8 to 7 of the said affidavit of Bodhraj Dhanda in reply. The contents 
of that paragraph are an outstanding example of supreme vagueness. Its first 
sentence states that paragraphs 8 to 7 of the affidavit in reply are mainly argu- 
mentative and that the deponent had been advised not to aver to the argu- 
ments. It then says that those paragraphs also contain allegations of half truths 
made by the appellant with a view to cause prejudice. What statements are 
half truths has not been specified either expressly or even by implication. It 
then purports to point out that in the affidavit in reply it is stated that the o 
perty was knocked down after a period of 20 years but the first respondent 

not stated that it was for the first time put up for sale only in 1965. Now, the 
record of the Commissioner shows that the auctions were held from time to 
time since as far back as 1951 and innumerable infructuous sales were held be- 
fore 1965 and this statement is therefore either made without due care or is a 
deliberate untruth. In paragraph 6 of, or anywhere else in, the said affidavit 
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not a word is said about the practice, either confirming it or denying 
it or stating anything which is inconsistent with the same. The affidavit 
in rejoinder being what it is, it must therefore be held that the appellant 
has not at all denied, and has as a matter of fact deliberately avoided denying, 
the existence of the practice as averred by the first respondent in the said affi- 
davit in reply. The existence of a practice, be it the practice of the Office of 
the Commissioner or of the Court, is a question of fact. It has been so averred 
in the affidavit in reply and it has not been denied either expressly or even 
by implication in the affidavit in rejoinder. We, therefore, hold, as we must, 
that the existence of the practice as averred in the affidavit in reply has been 
proved. 

But apart from this practice being held established by reason of the asser- 
tion of the first respondent and want of denial by the appellant, we are satis- 
fied that there is something more to support the conclusion that such practice 
exists. On the Notice of Motion dated 26th December 1970 taken out by the 
appellant in this Appeal, the first respondent filed an affidavit of Jamshed 
Phirozeshaw Contractor dated 25th January 1971. To that affidavit has been 
annexed as Ex. No. 1 a copy of the.Minutes of the Commissioner of a meeting 
dated 16th December 1970 held before him in relation to the sale which is the 
subject-matter of the present appeal. The question before him was concern- 
ing the first respondent’s retention of the said sum of Rs. 75,000/- and in that 
connection the Commissioner observes in those minutes: j 


“It is true that what the plaintiff-decree-holder is entitled to set-off is the costs of the suit 
as would be taxed hereafter and that today the said costs are not taxed. In all such cases, the 
practice followed by this office is to take a statement of account from the plaintiff-decree-holder, 
who is also the auction purchaser, showing the different amounts for principal and interest as 
well as the estimated costs due under the decree and allow such amount of estimated costs to be 
set-off. This procedure is followed for the reason that the taxing of costs takes a considerable 
time after the sale is knocked down. It is quite possibJe that such estimated costs as are sought 
to be deducted by the decree-holder may be more or less. In order to safeguard the interest 
of all concerned, an undertaking is taken from the decree-holder on affidavit stating that if the 
taxed costs turn out to be less than the estimated costs included in the statement of account 
filed by him, the difference shall be deposited by him after the costs are taxed. On the 
plaintiffs’ letter dated 80th September 1970 I had directed the plaintiffs to give such an under- 
taking and such undertaking was given by the plaintiffs by affidavit of their Assistant Secretary 
of the Mortagage Department, dated 5th October 1970.” 


The Commissioner of this Court is one of the highest officers of this Court. His 
statements are prima facie worthy of credit unless some flaw is pointed out. 
He must have referred to the practice from his own knowledge and, what is of 
greater Importance, from the records available in his office. 

The practice negatives Mr. Dhanuka’s arguments that the first respondent 
was not entitled to set-off the costs subsequent to the Decree Absolute for sale and 
that no set-off could be allowed as the sum of Rs. 73,000/- was not an ascertained 
ae as no costs whether upto or after the Preliminary Decree had been 
_ Mr. Thakkar’s contention was that by reason of the existence of such practice 
Iit must be deemed to have been incorporated in the Original Side Rules and in 
the Decree Absolute for Sale or that in any event the payment after deduction 
of Rs. 75,000/- cannot be held to be an insufficient payment or tender. The 
existence of such a practice supports this contention of Mr. Thakkar. 

In connection with the question of practice, it must, however, be considered 
whether the practice is or is not repugnant to or inconsistent with any pro- 
visions of Jaw. Under the general eae and particularly under the provisions 
of the Transfer of Property Act, a mortgagee is entitled to all costs properly 
incurred by him for realising his security. Such a provision has, as a matter 
of fact, been made in sub-rule (8) of rule 5 and sub-rule (1) of rule 4 of Order 
XXXIV of the Code of Civil Procedure under which the mortgagee is entitled 
to his costs charges and expenses subsequent to the Preliminary Decree. The 
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provisions of rules 10 and 18 of Order XXXIV are also to the same effect. The 
ak tee Side Rules, and particularly Rule 1086, provide Form No. 85 for a 
Preliminary Decree and Form No. 87 for a Decree Absolute for sale. Neither 
of these two Forms contain a provision about costs subsequent to the Preli- 
minary Decree and the Decree Absolute for sale respectively. As the mortgagee 
is entitled to all the costs of realising his mortgage security, there ought to be 
some provision whereby the mortgagee can recover such subsequent costs. 
The actual order for costs subsequent to the Decree Absolute for sale is normally 
made by this Court at the time when the Court makes the order confirming the 
sale by ordering all proper costs incurred after the date of the Decree Absolute 
for sale till and inclusive of the confirmation of sale to be tacked on to the 
mortgage claim and to be paid out of the net sale proceeds. But when the 
mortgagee-decree-holder is given liberty to bid and set-off, the question of set- 
off of costs against the amount of the balance of 75% would arise prior to the 
time when the Court would consider the question of confirming the sale. It 
stands to reason and commonsense therefore that a practice as referred to by 
the first respondent and also by the Commissioner has come into existence in 
this High Court. Such a practice does not appear to be in any way repugnant 
to or inconsistent with any provision of law. The clear effect of the existence 
of such a practice would be to read it by way of a necessary implication into 
the provisions of Rule 500-A and into the decrees passed in the Forms preserib- 
ed by the Original Side Rules for drawing up Preliminary Mortgage Decrees 
and Decrees Absolute for sale, unless, of course, there is some order of the 
Court to the contrary. Moreover, the sales under Mortgage Decrees are con- 
ducted by the Commissioner of this Court. The mortgagee initially supplies the 
funds to the Commissioner to enable the Commissioner to incur the costs of such 
sale. As such costs are incurred by or through the Commissioner, there arises 
no question of such costs being improper. There are therefore good chances 
for the mortgagee to ultimately recover the costs of sale out of the sale proceeds. 
Moreover, the Commissioner has experience as to what the costs, though not 
taxed, would approximately amount to. If the mortgagee for any reason 
happens to over-estimate his costs, the Commissioner would in all normal cases 
be able to question the mortgagee and if necessary ask for a split up and satisfy 
himself as to what the correct estimate should be. Such an estimate would 
normally be discussed at a meeting before him where the Attorneys of the 
mortgagee and also of the mortgagor would be present. In view of this safe- 
guard so available for checking the ‘estimates of costs, the practice seems not 
only to be reasonable, but to be consonant with commonsense. 


It had, however, been contended on behalf of the appellant that under sub- 
rule (ii) of Rule 500-A the time for payment of the balance of the purchase price 
is mandatory, because sub-rule (iv) provides that upon non-payment within 
the thirty days prescribed under sub-rule (ii) there should be an immediate re- 
sale. It was contended that the effect of the said practice would be to postpone 
the payment to the Commissioner of the amount of the estimated costs beyond 
the said period of thirty days and that the said practice would be inconsistent 
with the provisions of Rule 500-A. We are of the opinion, however, that the 
effect of the practice is to determine the amount which is payable under sub- 
rule (ii) of Rule 500-A as and by way of the balance of purchase price and it is 
only that amount so determined which is payable within thirty days and to the 
non-payment whereof within that time the provision of re-sale under sub-rule 
(iv) is attracted. In other words, the quantum or the amount to which sub-rule 
(ii) applies would, by reason of the practice, be the balance of the purchase price 
as otherwise ascertained reduced by the estimated amount of costs. The said 
practice is, therefore, not repugnant to any provision contained in sub-rule (ii) 
or sub-rule (iv) of Rule 600-A. 


It was also contended on behalf of the appellant that the amount of 
Rs. 75,000/- as the estimated costs is exorbitant. Now the word “exorbitant” 
is vague. This contention was not raised in the affidavit in support of the 


-1971.] MOTILAL MILLS LTD. V. L. I. CORP. (0.c.J.)—Mody J. 585 


present Chamber Summons. It was, as a matter of fact, not raised even 
before the Commissioner. Mr. Thakkar stated that this point was not even 
argued before the learned Judge. This statement of Mr. Thakkar has not been 
contradicted on behalf of the appellant. It has certainly not been made a 
ground in the Memorandum of Appeal. After all, the correctness of the esti- 
mate is a question of fact. Mr. Thakkar stated that in the absence of a dis- 
pute raised by the appellant in this connection, the first respondent did not place 
on record the necessary material to support the estimate of Rs, 75,000/-. As 
an example, he pointed out, as stated earlier, that the first respondent’s costs 
of defendifg a suitin this Court as a mortgagee have been made costs in the 
present suit out of which this appeal arises. Mr. Thakkar’s grievance is justi- 
fied because the appellant should have disputed the correctness of the amount 
of estimated, costs before the Commissioner or at least before the learned Judge 
and as the appellant has not done so, the point cannot be allowed to be argued 
for want of necessary material- before the Court. But we do not rest content 
only at that. We have made a rough estimate ourselves. As it is the 
mortgagee who has to furnish funds to the Commissioner for the costs of the 
sale and the mortgagor has not at that stage to put his hand in his pocket for 
that purpose, the mortgagor always desires that the Court should give widest 
publicity to, the intended sale. Of-course, if it was the mortgagor who had to 
foot the bill, his tune would have been different. The mortgagor has 
always been a favoured litigant, if one may use that phrase, of all Courts, and 
quite rightly, because a mortgagor, being a debtor, needs protection against 
any improper tactics by his mortgagee. The Court therefore, just to prevent 
any unfairness resulting to the mortgagor leans a little in favour of the mort- 
gagor’s demand when the property is to be advertised for sale, and particularly 
when a large property like the one concerned in this appeal is to be sold. It 
is well-known in Bombay that if an advertisement appears in a newspaper like 
The Times of India, the costs of advertisements themselves are comparatively 
much larger than what they would be if the advertisements were to be published 
in some other newspaper. The costs of infructuous sales thrown away, which 
should not be confused with the costs of the sale which are larger, used to be 
estimated and ordered by Chamber Judges at between Rs. 750/- to Rs. 1,000/- 
till about five or seven years ago. Because of diverse reasons these costs of sale 
thrown away are now being estimated at between Rs. 1,500/- to Rs. 2,500/-, 
depending on diverse factors like the newspapers in which the advertisements 
are inserted etc. etc. There has been a progressive increase in such costs. 
Costs of nineteen sales have to be estimated on that basis. Moreover, it 1s com- 
mon ground that because of the long period of 21 years having elapsed between 
the date of the Decree Absolute for Sale and the 19th sale, the Commissioner of 
this Court. had obtained Valuation Reports for fixing the reserve bids on two 
occasions and the Commissioner’s records show that he has paid Rs. 6,000/- to 
the Valuer for each of the two Valuation Reports. In addition, the Commis- 
sioner himself must have spent additional amounts for diverse purposes such as, 
for example, for getting the Particulars and Conditions of Sale printed, ete. 
To these costs must be added the costs of the lawyers representing the first 
respondent at the various meetings held before the Commissioner and for attend- 
ing at the auction sale. All of such costs are being allowed in taxation to a 
mortgagee-decree-holder according to the scales of fees prescribed for that pur- 
pose. To that must be added the first respondent’s costs of the mortgage suit 
and the other suit of which costs have been made costs in the former suit. 
Taking into account all these costs which the first respondent as the mortgagee 
would be entitled to recover out of the mortgage security, i.e., the sale pro- 
ceeds, we are prima facte satisfied, only on a rough estimate, that the estimate of 
Rs, 75,000/- will, if at all, exceed the actual taxed costs by hardly any appre- 
clable amount. To use the word “exorbitant” in this connection without even 
any material would, in our opinion, require re-writing of dictionaries relating 
to that word ‘“exorbitant’’. 
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Mr. Thakkar had contended that if this Court did not uphold the deduction 
of the said sum of Rs. 75,000/- for estimated costs, this Court should extend the 
time for making payment of the balance of the amount under sub-rule (i) of Rule 
500-A. He pointed out that the deduction was made on the basis of an esti- 
mate by placing bona fide reliance on the said practice and that if that practice 
is now not upheld by this Court for any reason, this case would be the first to so 
hold and that this Court should, because of that reason, in this case extend the 
time for paying that amount of Rs. 75,000/- to the Commissioner. He contended 
that, if at all it be necessary, this Court might so extend the time even by im- 
posing some conditions on the first ondent, such as payment of interest from 
the date when that payment should have been made to the Commissioner till 
such time as this Court may extend for making such payment. The appellant 
countered this contention by saying that in view of the provisions of Rule 500-A 
if the first respondent at all wanted to apply for extension of time, the first res- 
pondent itself should have taken out the necessary proceeding containing such 
an application, that the first respondent cannot do so in the matter of the present 
Chamber Summons which is taken out by the appellant for challenging the 
validity of the sale and that the first respondent has, as a matter of fact, not 
made even jn the matter of this Chamber Summons any such application before 
the learned Judge and has in any event not placed any material before this 
Court in support of its application for extension of time. Now sub-rule (ii) of 
Rule 500-A contains the provision for extension of time. Rule 500-A,or for the 
the matter of that no rule in the Original Side Rules, contains a provision which 
would require that in all such cases for extension of time it would be the first 
respondent who would be under an obligation to itself apply for extension of 
time. In other words, even in a proceeding taken out by the mortgagor, the 
mortgagee can, if it is necessary as and by way of defending against the relief 
asked for in that proceeding by the mortgagor, request the Court to extend the 
time. It is true that this point was not raised before the learned Judge, nor is 
there any material contained in the affidavits filed on behalf of the first respondent 
in the matter of the said Chamber Summons. So far as the material is con- 
cerned, however, the only ground relied upon by Mr. Thakkar is a bona fide 
reliance on the existence of the said practice. No other material having been 
relied upon, we do not see why, if necessary, Mr. Thakkar cannot make such an 
application. It is true that under Rule 500-A it is the Chamber. Judge who 
can grant such extension of time. It was contended on behalf of the appellant 
that this contention not having been raised before the. Chamber Judge and the 
Chamber Judge not having considered or made any order either way in that 
respect, the extension of time was not the lis before the Chamber Judge and is 
certainly not the 4s in the matter of this appeal. It is, however, pertinent to 
note that the learned Chamber Judge dismissed the Chamber Summons and it 
was therefore not necessary for him to consider the question of extension of time. 
We are of the opinion that the discretion which Rule 500-A vests in the Chamber 
Judge is also available to this Court when hearing an appeal against the Order 
of the Chamber Judge. An appeal is a continuation of the suit or proceeding 
out of which the appeal arises. If it was necessary, we would have entertained 
this application of the first respondent and proceeded to consider whether such 
extension of time should be given to it or not. It was contended on behalf of 
the appellant that the provisions of sub-rules (i) and (ii) of Rule 500-A being 
mandatory, time for making the payment of the balance of the purchase price 
cannot be extended after the expiry of the prescribed period of thirty days. 
This argument completely ignores the provision of Rule 810 of the Original Side 
Rules which reads as under :— 


“The Court or a Judge shall have power to enlarge or abridge the time appointed by these 
rules, or fixed by any order, for doing any act or taking any proceedings, upon such terms (if any) 
as the justice of the case may require, and any such enlargement may be ordered although the 
application for the same is not made until after the expiration of the time appointed or allowed,” 


The power to extend time under Rule 810 is very wide. The Rule does not 
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Po that time can be extended only before the expiry of the prescribed time. 
e only limitation is such as would exist when a Court exercises its judicial dis- 
cretion. It is, however, unnecessary for us to extend time as requested on 
behalf of the first respondent, in view of the conclusion which we have reached. 
We have earlier stated that the mortgagor is in a sense a favoured litigant with 
Courts because he needs protection of the Court against any possible unfair advant- 
age being taken against him by his mortgagee. The contentions raised on behalf 
of the mortgagor in this case however make us feel that it cannot be a uni- 
versal rule and there can be some cases where it is the mortgagee who needs 
rotection against the mortgagor. This case appears to be one of guch cases. 
he reason why the mortgagor wants to cause delay does not require super intel- 
ligence to find it out. The reason is that the decree of 1949 provides for pay- 
ment of interest subsequent to passing of the Decree Absolute for Sale only at 
the rate of four per cent. per annum. The rates of interest have since then been 
continuously rising. Even the Central and the State Governments are today 
borrowing at the rate of about 54 per cent. per annum and under the Bombay 
Moneylenders Act the rate of interest payable on secured loans has been twice 
raised from 6 per cent. per annum to 9 per cent. per annum and from 9 per cent. 
per annum to 12 per cent. per annum. 

The appellant has failed and we therefore dismiss the appeal with costs. We 
see no reason why the costs should not follow the event. ‘The costs of the appeal 
of the first respondent and the third respondent to be tacked on to their res- 
pective mortgage claims. 

The Notice of Motion is also dismissed with costs. The costs to be costs in 
the appeal. 

As Mr. Dhanuka states that the appellant wants to consider its position about 
the filing of an appeal to the Supreme Court, he applies that the confirmation of 
sale should not be ordered before the expiry of pie weeks from today. In 
view of the application, we order that no order for confirmation of sale should be 
made before Monday the 29th March 1971. The appellant to expeditiously make 
an application, if any, for leave to appeal to the Supreme Court. 


Appeal dismissed : Notice of Motion dismissed. 


APPELLATE CIVIL. 


Before Mr. Justice Wagle. 
TRIMBAK BALWANT KULKARNI v. CHAHALA BHIKHA RAJPUT.* 


Bombay Tenancy and Agricultural Lands Act (LXVII of 1948), Sec. 32M+—Bombay Tenancy and 
Agricultural Lands (Amendment) Act (XX XI of 1965)—Whether amendment of 3. 32M effec- 
ted by Mah. Act XXXI of 1965 retrospective in effect. 


The amendment effected in s. 82M of the Bombay Tenancy and Agricultural Lands 
Act, 1948, by the Bombay Tenancy and Agrioultural Lands (Amendment) Act, 1964, is 
retrospective in effect. 


“Decided, July 29, 1970. Special Civil 
Application No. 1782 of 1966. 

Section 82M as amended by the Bombay 
Tenancy and Agricultural Lands (Amendment) 
Act, 1964 (Maharashtra Act No. XXXI of 


be at the disposal of the Tribunal under section 
82P and any amount deposited by such tenant- 

urchaser towards the price of the land shall 
Be refunded to him. 


1965) is as follows :— 

“82M. (I) On the deposit of the price in 
lump sum or of the last instalment of such 
price the Tribunal shall issue a certificate of 
purchase in the prescribed form, to the tenant- 
purchaser in of the land. Such 
certificate shall be conclusive evidence of 
purchase. In the event of failure of recovery 
of purchase price as arrears of land revenue 
un sub-section (3) of section 82K, the 
purchase shall be ineffective and the land shall 


(2) Where the purchase of any land has 
become ineffective for default of payment in 
time of the pae in lump sum or m instal- 
ments, but the tenant-purchaser has never- 
thelesa continued in possession at the com- 
mencement of the Bombay Tenancy and 
Agricultural Lands (Amendment) Act, 1964, 
then the purchase of the land shall not be 
deemed to be ineffective, until the Tribunal 
fails to recover the amount of the purchase 
price under sub-section (3) of section 82K.” 
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Mukund Govind Gharat v. Gulam Ahmed Abdul Kadir Karkori', referred to. 


H. R. Shah, for the petitioner. 
P. S. Warke, for opponent No. 1. 


Wace J. The point that arises in this petition is whether the amendment 
effected in s. 82M of the Bombay Tenancy Act by Maharashtra Act No. XX XI of 
1965 is retrospective in effect. The point arises upon the decisions of the three 
forums, the Mamlatdar, the Deputy Collector and the Maharashtra Revenue Tri- 
bunal who gave a declaration that the tenant’s purchase is not ineffective. The 
facts which led to this litigation are the following : 

The land in dispute was declared to be purchased by oppone No. 1 on August 
6, 1959, by an order passed by the Agricultural Lands Tribunal. The purchase 
price was agreed to be Rs. 8,800 payable in 11 instalments and the first instalment 
of Rs, 521 was to be paid on January 15, 1960. That instalment was not paid but 
Rs. 400 were paid upto April 20, 1962. 

Thereafter on June 15, 1968, an application was made by the present petitioner 
for a declaration that the purchase made by the tenant, opponent No. 1, has be- 
come ineffective in view of the provisions of s. 82M (7) of the Bombay Tenancy Act. 
The application was decided on June 29, 1963 when the sale was declared to be 
ineffective. This was done when the tenant was absent. On November 20, 1968 
the tenant made an application for setting aside the ew parte order and for restoring 
the application to file. Curiously enough, the Agricultural Lands Tribunal before 
whom the application for restoration was made, held that the declaration that 
the sale was ineffective was an order which was illegal and hence not operative. 
It was held by the authority that the provisions of s. 82M (1) would not apply to 
the circumstances of this case because the instalments were agreed to mutually 
between the parties and the same were not ordered under s, 82K of the Tenancy 
Act. Against this order an appeal was filed but the same was dismissed on July 
31, 1964. The Deputy Collector in appeal supported the order passed by the 
Agricultural Lands Tribunal although the appellate authority was of the opinion 
that an error was committed by the Agricultural Lands Tribunal in condoning the 
delay in making the application for restoration. However, the appeal being 
dismissed, an application in revision was made before the Revenue Tribunal by 
the landlord. 

Before the Revenue Tribunal it appears as if only one point was argued, namely 
whether an amendment which has been made during the pendency of this litigation 
would be operative to substantiate the order of the two lower authorities. The 
Tribunal held that in view of the provisions of the amended s. 82M(2), the order pas- 
sed by the two lower authorities that the purchase was not ineffective was justified. 
The Revenue Tribunal did not consider the question whether the application for 
restoration was filed beyond time and whether the condonation of delay was 
erroneous. The Revenue Tribunal also did not consider the question whether in 
view of the fact that the instalments were to be paid by agreement between the 
parties, the provisions of s. 82M(2) did not apply to the circumstances. It held 
that the provisions of s. 82M(2) were retrospective and in view of those provisions, 
the tenant was entitled to continue in possession and that the only further thing 
to be done was that the Agricultural Lands Tribunal was to recover the amount of 
the instalments due under the provisions of s. 82K(3). Against this order up- 
holding the orders passed by the two lower authorities the present pctition has been 
filed. 

Mr. Shah for the petitioner-landlord contended that the provisions of s. 82M(2) 
as amended would not act retrospectively. He referred me to the normal rule 
of construction of statutes that unless specifically laid down by the statute, an 
amendment acts prospectively and not retrospectively. He also referred me to a 
decision of Mr. J. R. Dhurandhar, the then President of the Tribunal dated Novem- 


. 1 (1970) Special Civil Application No. 2785 1070 (Unrep.). 
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ber 5, 1965. In his acam the President held that s. 82M(2) as amended does 
not act retrospectively. Mr. Shah therefore urged that since the order passed by 
the authority was passed as early as in 1964, the amendment which was brought on 
the statute book in 1965 would not affect that order. 

Mr. Shah’s contention was that if the cause of action for declaring the sale as 
ineffective arose Jong before the amending Act came into force, then no detriment 
can be effected by the amendment to the rights that were obtainable to the parties 
at the time this litigation first started. This litigation started in about 1968. 
Mr. Shah’s contention was that in 1968 when the landlord’s rights became crystal- 
lized the amendment was not there. And since an amendment is normally pros- 
pective, the said amendment made in 1965 could not affect rights which had 
crystallized in 1968. l 

The two lower authorities held that since the price was fixed by agreement and 
not under s. 82K, s. 82M(I) as it was before amendment did not apply. The Re- 
venue Tribunal, however, did not deal with the point. If the provisions of s. 82M 
as amended by Act No. XXXI of 1965 are retrospective then this question would 
not arise. I therefore propose to deal with the retrospective nature of s. 82M. 

Section 82M(2) as amended deals with a case in which three conditions are to be 
satisfied. The first condition is that the sale in favour of the tenant must be 
declared ineffective. After the amendment of s. 82M(Z) no sale could be declared 
ineffective for the only reason that the tenant was in arrears of payment of the 
instalments. Before the amendment, such a sale could be declared ineffective 
upon. the default committed by tenant in payment of four instalments where the 
instalments were more than four in number. But this is not one of the consequences 
of default after the amendment of s. 82M(1). If therefore on the mere ground 
that there isa default committed by the tenant, no sale could be declared ineffective, 
then condition No. 1 mentioned in s. 82M(2) would not come into existence after 
the amendment of s. 82M(1). Therefore the provisions of s. 82M(2) would not 
obtain in respect of any cases in which action was to be taken after the amendment 
of s. 82M(1). Obviously therefore it must mean that s. 82M(2) was intended to 
operate in respect of orders of ineffectiveness passed before s. 82M(1) was amended. 

The second ground which militates against the argument advanced by Mr. Shah 
is the expression in s. 82M(2) “but the tenant-purchaser has nevertheless con- 
tinued in possession at the commencement of the Bombay Tenancy and Agri- 
cultural Lands (Admendment) Act, 1964.” The word “nevertheless” would 
correlate to the earlier clause of s. 82M(2) which refers to condition No. 1, viz. 
that the sale has been declared ineffective. Two conditions, therefore, must be in 
operation before s. 82M(2) could operate. The first condition is that the sale 
must be declared ineffective, and the second condition is that in spite of the de- 
claration of sale as ineffective, the tenant must continue in possession on the date 
when the amendment came into force. These facts would only apply to orders 
which were passed before the amendment came into effect. These two grounds 
clearly militate against the contention that the section is not retrospective. In 
fact, if the sale cannot be declared ineffective by the mere fact that there was a 
default in payment of instalments under the provisions of s. 82M(1) as amended, 
then a fortiori it must follow that the conditions of s. 82M(2) could only obtain in 
respect of sales which were declared ineffective before the amendment of s. 82M(1) 
and (2) came into force. I also find that there is a judgment of Bhasme J. in 
Mukund Govind Gharat v. Gulam Ahmed Abdul Kadir Karkori, in which the learned 
Judge took a similar view. There is, therefore, no substance in the contention 
advanced by Mr. Shah that the order passed by the Revenue Tribunal is bad and 
should be quashed. 

_ In the result, the petition fails. Rule is discharged, with costs. 
Rule discharged. 


1 (1070) Special Civil Application No. 2785 1970 (Unrep.). 
of 1967, decided by Bhasme J., on April 16, l 
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Before Mr. Justice Palekar and Mr. Justice S. K. Desai. 
CHAMPALAL GANESHMAL v. THE STATE OF MAHARASHTRA.* 


Bombay Police Act (Bom. XXL of 1961), Sec. 124—2° & 3° Victoria C. 71, Sec. XXIV—Act 
XI of 1856, Sec. 35(1)—Whether under 8. 124 of Bombay Police Act theft or fraudulent 
obtaining must be by accused himself—Goods fraudulently imported by smuggler whether pro- 
perty “ fraudulenily obtained.” 

Under s. 124 of the Bombay Police Act, 1951, the theft or the fraudulent obtaining may 
be by anybody as the section does not speak of the accused himself obtaining possession. 
It is the possession of the property by the’accused bearing the attribute, stamp or character 
of “stolen” or ‘fraudulently obtained” which is made penal and in respect of which the 
reasonable belief has to be entertained. 

Pratap Baburao v. The State, disapproved. 
Queen-Empress v. Dhanjibhai Edulji? and Rew v. Lurie, referred to. 

Smuggled goods are goods fraudulently imported and if a smuggler who imports such goods 
is charged under s. 124 of the Bombay Police Act, the goods found with him would be 
property “‘fraudulently obtained.” 


On October 4, 1968, in the afternoon, P. S. L Bhambre and Police Constable 
Vithal Kamble attached to Princess Street Police Station had been to Tambakata 
for making some inquiry. At about 5.10 p.m., one Champalal (accused) 
was seen standing on the foot-path at the corner of Yusuf Meherally Road behind 
a motor car parked on the road. As the movements of the accused appeared to 
be rather suspicious, he was accosted by Police Constable Vithal Kamble. 
According to the prosecution, the accused could not give a satisfactory explanation 
regarding his presence there. Two panchas were, therefore, called and the person 
of the accused was searched in their presence. In the left pocket of his pant, a 
paper packet containing 10 new Henry Sandoz watches was found. A similar 
packet containing the same number of new Henry Sandoz watches was also found 
in the right pocket of his pant. The accused could not produce a bill or receipt 
for having purchased those 20 Henry Sandoz watches, or give any satisfactory 
account about his possession of those new wrist-watches. The accused was, 
therefore, taken to the Police Station, and he was in due course prosecuted 
for an offence under s.124 of the Bombay Police Act, 1951. 

The trial Magistrate came to the conclusion that there was reason to believe 
that the wrist-watches found in the possession of the accused were either stolen 
or fraudulently obtained by him and he had failed to account for his possession 
of those wrist-watches. He, therefore, held the accused Champalal guilty of 
the offence alleged against him, convicted him under s. 124 of the Bombay 
Police Act and sentenced him to suffer rigorous imprisonment for 8 months 
and to pay a fine of Rs. 100 or, in default, to suffer rigorous imprisonment for 
15 days. 

The accused appealed to the High Court. 

The appeal was heard by Kamat J. who, in his judgment delivered on October 
6, 1970, observed as follows :— 


Kamar J. The first essential ingredient of the offence under s.124 of the 
Bombay Police Act, 1951, is that the accused must have been found in possession, 
or he must have conveyed in any manner or offered for sale or pawn some property. 
The second essential ingredient of this offence is that there must be reason to 
believe that the said property is stolen or fraudulently obtained. The third 
essential ingredient of this offence is that the accused must have failed to account 


*Decided, January 15, 1971. Criminal of 1968. 
Appeal No. 278 of 1969, against the order of 1 (1970) 72 Bom. L.R. 411. 
conviction and sentence passed by D. G. 2 (1895) I.L.R. 20 Bom. 348. 
Gupte, Presidency Magistrate, Ist Additional 8 [1951]2T. L.R. 686. 
Court (V. T.), Bombay, in Case No. 27082/P 
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for his possession of that property. In the present case, the appellant-accused 
. Champalal was admittedly found to be in possession of 20 new Henry Sandoz 
wrist-watches in his pant pockets. The material question, therefore, for 
consideration in this appeal is whether there is reason to believe that those 20 
new Henry Sandoz wrist-watches found in the possession of the appellant- 
accused were stolen property or property fraudulently obtained and, if so, 
whether the appellant-accused has failed to account for his possession of those 
wrist-watches. 

The expression “reason to believe” is defined im s. 26 of the Indian Penal 
Code, and the definition reads thus: 


“A person is said to have ‘reason to believe’ a thing, if he has sufficient cause to believe 
that thing but not otherwise.” 


Reasonable belief is a belief begotten by attendant circumstances fairly creating 
it and honestly entertained. The requirement of reasonable belief is an objective 
requirement, and a reasonable man or the Court must feel convinced in his or 
its mind about it. 

The term “fraudulently” is defined in s. 25 of the Indian Penal Code and 
the definition reads thus : 


“A person is said to do a thing fraudulently if he does that thing with intent to defraud but 
not otherwise,” 


It is, therefore, clear that, before the appellant-accused is called upon to account 
for his possession of those wrist-watches it is incumbent upon the prosecution 
to show and satisfy the Court objectively that, from the facts and circumstances 
of the case, there is reason to believe that the wrist-watches found in the posses- 
sion of the appellant-accused were either stolen or fraudulently obtained. 

In the present case, the appellant-accused is not a dealer in wrist-watches, 
nor does he claim to be one. Even then he was found to be in possession of 20 
new Henry Sandoz wrist-watches in the pockets of his pant. Secondly, all 
the 20 wrist-watches were brand new wrist-watches, and they were wrapped 
in two paper packets. Thirdly, the movements of the appellant-accused 
Chatapalal when he was standing on the foot-path at the corner of Yusuf 
Meherally Road were so very suspicious that they attracted the attention of 
Police Constable Vithal Kamble who had gone to Tambakata for making 
some other inquiry. Lastly, the appellant-accused could not give any satis- 
factory explanstion to Police Constable Vithal Kamble as to why he happened 
to be there at that time. There is a ban on import of foreign 
watches without payment of the necessary duty chargeable on such articles. 
It is nowhere suggested that the wrist-watches in question were imported into 
India on payment of the necessary duty chargeable on them. The cumulative 
effect of all these circumstances which have been established on record would be 
that a prudent man would feel convinced in his mind that those wrist-watches 
were smuggled wrist-watches. Even the appellant-accused himself felt so, 
because he has stated in his written statement : 


“I feel that Iam a victim of person who has passed on to me watches which were not 
legally imported into India.” 


Where, therefore, the prosecution is able to show that the goods were smuggled 
and that the accused had them in his conscious possession for use or sale, it would 
as a rule follow, in the absence of any other circumstance, that he intended to 
defraud the revenue or evade the restrictions imposed on the import of the goods 
which were recovered from his possession. The circumstances established 
by the prosecution in the present case were, therefore, sufficient to call upon 
the appellant-accused to account for his possession of those wrist-watches. 
In an attempt to account for his possession of those 20 new Henry Sandoz 
wrist-watches, the appellant-accused Champalal has given rather conflicting 
versions. When Police Constable Vithal ble was in the witness-box a 
suggestion was made to himin the cross-examination thatthe accused had brought 
those wrist-watches with him for approval, as he wanted to purchase them. 
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In his written statement, the appellant-accused has, however, stated that on 
October 4, 1968, at about 1 p.m., some person posing himself as a broker in - 
watches came to him and he purchased those 20 wrist-watches from that broker 
for Rs. 2,860 and also obtained a bill from him. He thereupon went to Abdul 
Rehman Street with a view to get those wrist-watches checked by some watch 
repairer in order to satisfy himself that he had not been fooled or cheated. As 
pointed out by the learned trial Magistrate, if that were a fact, the appellant- 
accused would not have ordinarily failed to produce that bill before Police 
Constable Vithal Kamble when he accosted him on the foot-path of Yusuf 
Meherally Road. Moreover, a person would ordinarily get watches checked 
up before they are purchased by him and he would not doso after having purchased 
them and paid their price. Even as regards the bill produced at exh. X by the 
appellant-accused, much could be said about it. It purports to be a bill issued 
by Bharat Watch Company, 156/158, Abdul Rehman Street, Bombay 8, for 
sale of 20 Henry Sandoz watches for Rs. 2,860, and it purports to have been 
signed by one M, P. Shah for and on behalf of Bharat Watch Company. Even 
according to the appellant-accused, he could not find his vendor on the address 
given in the bill, and he could not, therefore, examine him as a witness on his 
behalf, It is difficult to believe that Bharat Watch Company, if it was really 
a real concern dealing in wrist-watches, has changed its office soon after selling 
those 20 wrist-watches to the appellant-accused. The learned trial Magistrate 
has, therefore, rightly held that the bill (exh. X) is a bogus bill brought into 
existence for the purpose of this case. I am in entire agreement with the 
conclusion of the learned trial Magistrate that the appellant-accused has failed 
to account for his possession of those 20 new Henry Sandoz wrist-watches 
which were recovered from him. Allthe three essential ingredients of the offence 
under s. 124 ofthe Bombay Police Act having thus been satisfactorily established 
by the prosecution, the appellant-accused, in my opinion, has been rightly 
convicted under s. 124 ofthe Bombay Police Act by the learned trial Magistrate. 

Mr. Jethmalani, learned counsel for the appellant-accused, however, urged, 
relying upon the contents of the charge-sheet submitted by the police to the 
learned trial Magistrate, that what was stated and explained to li client by 
the learned trial Magistrate was only that the property found in his possession 
was “suspected to be stolen property’, and he could not, therefore, be legally 
convicted on the basis that he was found to be in possession of property which, 
there was reason to believe, was “fraudulently obtained.” But, in the charge- 
sheet submitted by the police, it has also been expressly stated that the 
appellant-accused had committed an offence punishable under s.124 of the 
Bombay Police Act. It cannot, therefore, be said that all the allegations 
against the appellant-accused were not stated and explained to him. It may 
be pointed out that, in his statement under s. 842 of the Criminal Procedure 
Code, the appellant-accused has made a categorical statement that the wrist- 
watches were not stolen or fraudulently obtained by him. He cannot, therefore, 
complain of any prejudice on account of what is not stated in the original charge- 
sheet. Section 225 of the Code of Criminal Procedure expressly provides : 


“No error in stating either the offence or the particulars required to be stated in the charge, 
and no omission to state the offence or those particulars shall be regarded at any stage of the case 
as material, unless the accused was in fact misled by such error or omission, and it has occasioned 
a failure of justice,” 

And s. 587 of the Code provides : 


“Subject to the provisions hereinbefore contained, no finding, sentence or order passed by a 
Court of competent jurisdiction shall be reversed or altered, under Chapter XXVII or on appeal 
or revision on account— 

(a) ofany error, omission or irregularity in the complaint, summons, warrant, proclamation, 
order, Judgment or other proceedings before or during trial or in any inquiry or other proceedings 
under this Code, or 

(b) of any error, omission or irregularity in the charge, including any misjoinder of 
charges, or ë 
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' (c) of the omission to revise any list of jurors in accordance with section 824, or 
(d) of any misdirection in any charge to a jury unless such error, omission, irregularity, 
, or misdirection has in fact occasioned a failure of justice. 
Eaplanation.—In determining whether any error, omission or irregularity in any proceeding 
under this Code has occasioned a failure of justice, the Court shall have regard to the fact whether 
the objection could and should have been raised at an earlier stage in the proceedings.” 


I, therefore, do not find any substance in this part of the argument advanced 
by Mr. Jethmalani. 


The more important argument seriously advanced by Mr. Jethmalani, how- 
ever, is that, in order to prove the offence under s. 124 of the Bombay Police 
Act, 1951, the prosecution has to establish not merely that the possession of 
the accused at the time when the property was recovered was fraudulent, but 
also that the acquisition of the roperty was fraudulent. In support of this 
part of his argument, Mr. Jethmalani very strongly relied upon the decision of 
my learned brother Vimadalal J. in Pratap Baburao v. The Stat. In that 
case, the accused was found in possession of 4 gold biscuits bearing foreign 
markings and a sum of Rs. 8,500 in cash. It was pointed out that gold was 
not a prohibited article, as under the notification of the Government of India 
in the Gazette dated March 25, 1947, issued under s. 8 of the Foreign Exchange 
Regulation Act of 1947, gold could be brought into India with the general 
or special permission of the Reserve Bank. Relying upon the facts of that case, 
it was held that, in order to establish that there was reason to believe that the 
property in question was fraudulently obtained, it must reasonably appear 
from the proved facts and circumstances of the case that an inference of deceit 
in the process of acquiring the property can be drawn against the accused. 
The mere possession of property, acquisition of which is prohibited, will not 
prove that, in obtaining the same the accused had practised any deceit on 
anybody. Mr. Jethmalani particularly sought to rely upon the following obser- 
vations in the judgment in support of the above argument advanced by him : 


“As stated by me above, in order to prove the offence under s. 124 of the Bombay Police 
Act, the prosecution has to establish that the acquisition of the gold was fraudulent. The 
mere fact that the accused had it, at the time when the Police seized it, in his possession, cannot 
lead to the inference that there is reason to believe that the accused had obtained it ‘fraudu- 
lently’. In order to sustain that charge or to show that the obtaining of the property by the 
accused was fraudulent, it must be proved that the accused had obtained the same by practising 
some sort of deceit upon someone, as deceit is an essential ingredient of fraud.” 


Mr. M. K. Joshi, learned Assistant Government Pleader, however, urged 
that, in order to establish an offence under s. 124 of the Bombay Police Act, 
all that is necessary for the prosecution to do is to show that the accused was 
in possession of the property in question, that there is reason to believe that 
the said property was stolen property or property fraudulently obtained and 
that the accused has failed to account for his possession of that property. 
Mr. Joshi further urged that, in order to prove the offence under s. 124 of the 
Bombay Police Act, if the prosecution is called upon to establish that the 
acquisition of the property in question was also fraudulent, it would be throwing 
additional burden on the prosecution which the section does not require. He 
pointed out that prosecutions under s. 124 of the Bombay Police Act are launched 
only when there is no sufficient evidence to show that the property in question 
is stolen property or it is property fraudulently obtained, but there are circum- 
stances which satisfy a prudent man to come to the conclusion that there is 
reason to believe that the property is either stolen or fraudulently obtained. 
According to Mr. Joshi, if there is evidence to show that a particular property 
found in the possession of an accused is stolen property or property fraudulently 
obtained, he can be prosecuted for graver offences of theft or extortion, etc., 
rather than for a minor offence like the one under s. 124 of the Bombay Police 
Act. Inthesentence “anything which there is reason to believe is stolen property 


1 (1970) 72 Bom. L.R. 411, at p. 414. 


UA 


AE z 


S44 ` THE BOMBAY LAW REPORTER. ; [vor wom. 


or fraudulently obtained” in s. 124 of the Bombay Police Act, the emphasis ‘is on 


the words “reason to believe” and not on the word “obtained.” However, as some `. ` 
of the observations of my learned brother Vimadalal J. in the. case of Pratap ~): 
Baburao Bhosle above referred to seem to support the above argument advanced. ` +~ 
by Mr. Jethmalani that it is also necessary for the prosecution to establish that; _ 


“the acquisition of the property was fraudulent, I think that the question requires 
to be considered by a Division Bench, because Mr. Joshi, learned. Assistant 
Government Pleader, says that this question is likely to arise in 'a number of cases 
every day in the lower Court. Tero 


This appeal is, therefore, referred to a Division Bench for disposal ecco 
to law. 


The appeal was accordingly heard by Palekar and S. K. Desai JJ. 


S. B. Jatsinghant and S. B. Keswani, for the appellant-accused. 
F. H. Gumasie, Government Pleader, for the State. 


PaLeEKAR J. This appeal comes before us on a reference by Kamat J. The 

= await Champalal Ganeshmal had been convicted by the learned Presidency 

istrate, First Additional Court, V. T., Bombay, under s. 124 of the Bombay 

Police Act and sentenced to rigorous imprisonment for three months and a fine 
of 100. 


The brief facts in the case are that on October 4, 1960, at about 5 p.m., the 
appellant was seen standing near the crossing of Yusuf Meherally Road and Abdul 
Rahman Street near Crawford Market. P.S. I. Bhambre accompanied by Police 
Constable Vithal Bapu Kamble (P. W. I.) was passing that way to make certain 
inquires. The movements of the appellant-accused excited their suspicion, and 
so they accosted him and asked him why he was standing there. The appellant 
stated that he was waiting for a friend. That did not satisfy the officers and so 
the appellant was searched in the presence of panchas. In the course of the 
search, two paper-packets were found in both the trouser-pockets of the appellant 
and each packet contained 10 brand-new wrist-watches of Sandoz make. The 
value of these watches was more than Rs. 2,000. Asked how he came in posses- 
sion of these watches, the appellant could not give a satisfactory explanation. 
He was, therefore, taken to the Police Station and later charged under s, 124 of 
the Bombay Police Act, 1951. 


The learned Magistrate found on the evidence that there was reason to believe 
that the watches were either stolen property or property fraudulently obtained, 
and since the explanation given by the appellant in Court was inconsistent and 
unsatisfactory, t the e appellant was liable to be convicted under s. 124 of the Act. 


The appellant appealed against the order of conviction and sentence, and the 
appeal came, in the first instance, before Kamat J. The learned Judge also 
held that there was reason to believe that the watches being smuggled articles 
were property fraudulently obtained, and since there was no satisfactory expla- 
nation, the conviction was proper. In the course of the arguments, however, 
his attention was drawn to a recent decision of this Court in Pratap Baburao v. 
The State, and it was contended before him that under s. 124 of the Bombay 
Police Act; 1951, the finding should be that there was reason to believe that the 
property in question was fraudulently obtained by the accused. Where that is not 
the finding of the Magistrate, the conviction was improper. That judgment was 
given by Mr, Justice Vimadalal sitting singly. It appears that Kamat J. thought 
nek the decision required consideration by a Division Bench, and hence the 
reference. 


Section 124 of the Bombay Police Act, 1951, is as follows: 


‘Whoever has in his possession or conveys in any manner, or offers for sale or pawn, any- 
thing which there is reason to believe is stolen property or property fraudulently obtained, shall, 
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‘if he fails to account. for such ‘possession or to act to the satisfaction of the Magistrate, on con- 
. Viction, be punished with, imprisonment for a term which may extend to three months or with 
,'` fine which may extend to one hundred rupees or with both.” (emphasis supplied). 


“+. The above section. is. ‘practically a re or panes of s. 114 of the Bombay City : 


. Police Act, 1902, except that the word ‘to’ preceding the word ‘act’ in s. 124 is - 
-not present in s. 114. A mere reading of s. 124 will go to show that the word ‘to’ 
preceding the. word ‘act’ in s. 124 is either a mistake or a printer’s devil, for it is 

' impossible.. to, construe the section with the word ‘to’ pee the word ‘act’. 

Itis. obvioús from the tenor of both s. 114 of the Bombay City Police Act, 1902 
and s.-124 of the Bombay Police Act, 1951, that two kinds of cases are contem- 

plated. '- One type of case is where the person is found * in possession of anything’ 
and the other type of case is one where the person ‘conveys, or offers for sale or 
pawn’. Itis the latter which is described in thesection as the ‘act’. The accused, 
by the second part of the section, has to account for such possession to the satisfac- 
tion of the Magistrateif he is in possession, and similarly, he is to account for the ‘act’ 
of conveying and offering for sale to the satisfaction of the Magistrate. Indeed, 
this part of the case is not very much relevant because admittedly the appellant 
was found in possession of the watches and there is no specific ‘act’ required to be 
considered. 


The origin of this provision in law is to be traced to 2° & 8° Victoria C. 71, 
Section XXIV. It reads as follows : 


“And be it enacted, That every Person who shall be brought before any of the said Magis- 
trates charged with having in his Possession or conveying in any Manner any thing which may 
be reasonably suspected of being stolen or unlawfully obtained, and who shall not give an 
Account to the Satisfaction of such Magistrate how he came by the same, shall be deemed guilty 
of a Misdemeanor,...”’ 


This provision in the English statute came to find a place in an Indian Statute 
of 1856. Itis s. 85, Cl. (1) of Act XIII of 1856. It is as follows: 

“Whoever has in his possession, or conveys in any manner, any thing which may be reasonably 
suspected of being stolen or fraudulently obtained, shall, if he fail to account satisfactorily how 
he came by the same, be liable to a penalty not exceeding one hundred Rupees, or to imprison- 
ment, with or without hard labour, for any term not exceeding three months.” (emphasis 
supplied). 


It is clear from that provision that whereas in the Act of 1856 it was sufficient 
to reasonably suspect that the property was stolen or fraudulently obtained, by 
the enactment with which we are concerned, it is required that the Magistrate 
should have reason to believe that the article is stolen property or property 
fraudulently obtained. By this change, an effective departure is made in the 
degree of conviction necessary for the Magistrate. The words ‘have reason to 
believe’ are stronger than ‘suspect’ and they import the necessity of showing 
that the circumstances were such that a reasonable man must have felt convinc- 
ed in his mind that the property with which he was dealing was stolen property 
or property ‘fraudulently obtained’. Subject to that requirement, the section is 
practically the same as s. 85 of the Act of 1856 which came for interpretation 
before this Court in Queen-Eempress v. Dhanjibhai Edulji?. In that case the 
learned Judges observed as follows (p. 849): 


*,..[t being a penal enactment which shifts the burden of proof of innocence at a certain point 
on to the accused, it has to be construed strictly. We are of opinion that, before the accused 
can be called on to account for the property, there must be evidence amounting to proof to 
the satisfaction, not of the police officer or witness, but of the Court, that the accused possessed 
or conveyed a thing of which this may be predicated—-we mean after judicial consideration 
by the Court—piz. that the thing ‘may be reasonably suspected of being stolen or fraudulently 
obtained’. This phrase is used as an adjective; and unless it applies, accused ought not to bo 
called upon to account nor to be convicted. The phrase is different to that used about the 
information on which the police may under section 98 proceed to search—‘reasonable cause for 


2 (1895) LL.R. 20 Bom. 848. 
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suspecting, &c.’ The words in both seclions imply reasonable grounds for suspecting that there 
has been a theft or fraud.” 


All that one has now to do in s. 124 of the Bombay Police Act, 1951, is to apply 
the principle of the above observations bearing in mind that while the older section 
required merely “reasonable suspicion”, under the present section, there should 
be “reason to believe”. 

Now, the facts as proved in the case were these: The appellant was standing 
near a busy thoroughfare near Crawford Market and his movements, whatever 
they were, were sufficient to excite the notice of the police officers who had gone 
there on a different errand. That they were suspicious about his movements 
cannot be doubted at all. Actually he was accosted and then searched. On 
being accosted, the first question they asked him was why he was standing there, 
and, he replied that he was waiting for his friend, which, according to the appellant, 
during the course of the trial, was not a fact. On a search being made of his 

erson, two paper-packets were found in the two trouser-pockets of the appellant. 
Bach packet contained 10 new wrist-watches of the same foreign make. The 
value of these watches is admittedly more than Rs. 2,000. Naturally, the police 
were bound to ask the appellant how he got these watches, and the evidence of 
the Police Constable Kamble shows that he did not give any explanation which 
could satisfy them. Now, when a person is found in possession of 20 new wrist- 
watches of this value, his first reaction, on being questioned by the police, if his 
possession were genuine, would be to come out with a satisfactory explanation. 
In the course of the trial, the case of the appellant seems to have been that some 
unknown broker had come to him and sold these watches to him for Rs. 2,860 
that same day at about 1 p.m. and that actually he had a bill with him, and that 
the same was lying at his place. Now, if this was really his case, his first reaction 
on being searched would have been to give this explanation. But it is obvious 
that no such explanation was given because when Police Constable Kamble was 
examined in Court, it was not even suggested to him in his cross-examination that 
this particular explanation was given to him. There were, therefore, these 
circumstances appearing in the evidence from which the necessary inference had 
to be drawn. The learned Magistrate came to the conclusion that there was 
reason to believe that the appellant was in possession of these 20 wrist-watches 
and they were either stolen property or property fraudulently obtained. - How- 
ever, in appeal, Kamat J. does not appear to have been very much satisfied that 
the watches could have been stolen property. In his opinion, these watches must 
have been foreign smuggled watches, and therefore, property ‘fraudulently ob- 
tained’, and since the explanation given by the appellant during the course of the 
trial was’ both inconsistent and unsatisfactory, the appellant was liable to be 
convicted. 

It was contended by Mr. Jaisinghani on behalf of the appellant that there was 
really no evidence either before the learned Magistrate or before Mr. Justice 
Kamat to show that these watches were smuggled watches. But it must be 
remembered that Judges and Magistrates working in Bombay do not function 
ina vacuum. Itis well known that the import of foreign watches, in full assembly, 
with the covering cases, dials, etc. is prohibited, and this is borne out by statutory 
regulations reproduced in the Red Books. We have before us the Red Books 
for the years April 1965 to March 1966 and April 1966 to March 1967 which show 
that the import of foreign watches or parts thereof was completely prohibited. 
The Red Book for the year April 1967 to March 1968 shows that only parts were 
permitted to be imported to a limited extent, but fully assembled watches with 
case, dial and hands were not permitted to be imported. In the year April 1968 
to March 1969, the relaxation made in the previous year was made stricter. -Only 
movements and some parts were permitted to be imported to a limited cxtent, 
but the pillar-plate, base-plate, or chassis case, dial and hands were not permitted 
to be imported. In fact, they were banned. Now what was found with the 
appellant was a string of 20 brand-new watches of one make. Judges and Magis- 
trates, like any other intelligent person in Bombay, know, that watches are 
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smuggled into Bombay on a colossal scale. Judges and Magistrates have greater 
reason to know this because in the course of their duties, and also otherwise, 
such cases come to their notice. Against that background and experience of 
Judges and Magistrates a Judge would be right in believing that these particular 
watches were foreign smuggled property. 


The question, however, remains whether smuggled property can be described 
as property ‘fraudulently obtained’ within the contemplation of s. 124 of the 
Act, The learned Government Pleader, who appeared on behalf of the State, 
submitted that smuggled goods fall appropriately within the description of 
“property fraudulently obtained.”. Where import of any foreign article is pro- 
hibited or banned under the Customs Act, 1962, and the prohibited article is 
confiscable under that Act (s. 111), the import would be prima facie fraudulent 
in the sense in which the word “‘fraudulently” is defined in s. 25, Indian Penal Code. 
Fraud lies in seeking an advantage by deceit. Under the Customs Act, 1962, 
no prohibited or banned article can be imported into India by anyone. On the 
other hand, every honest importer has to bring his goods through the Customs 
Check Posts, make a truc declaration of the goods he is importing and obtain 
clearance of the goods after paying the duty imposed by statutory rules. (See 
ss. 7,45, 46 and 47). The smuggler of banned goods avoids doing all this and brings 
the goods secretly and deceptively to gain an advantage for himself, and, there- 
fore, such an act, prima facie, is a fraudulent act. Moreover, by secretly bringing 
the goods into India, he aims at preventing the lawful confiscation of those goods 
which, again, is fraudulent. Therefore, in the submission of the learned Govern- 
ment Pleader, smuggled goods fall within the description of property “‘fraudu- 
lently obtained”. We have no hesitation in saying this, viz. that smuggled goods 
are, at least, goods fraudulently imported. 


Mr. Jaisinghani for the appellant, however, contends that though smuggled 
goods may be described as property ‘“‘fruadulently imported” into India, they 
cannot be described as “‘fraudulently obtained” within the meaning of s. 124 of 
the Bombay Police Act, 1951. In the first place, according to him, the importer 
does not “obtain” them from anybody, and, therefore, the importer himself 
cannot be regarded as one who has fraudulently obtained the goods. Secondly, 
he contends, nobody receiving or purchasing these goods from a smuggler can be 
regarded as having fraudulently obtained the goods from the smuggler because 
there is no fraud in honestly receiving or purchasing the goods for a price. In 
the third place, Mr. Jaisinghani, relying partially on the decision of Mr. Justice 
Vimadalal in Pratap Baburao v. The State, referred to above contended that what 
is necessary to be shown, is that there is reason to believe that it was the accused. 
who fraudulently obtained the goods. We are not impressed by these submissions. 
The word ‘‘obtain’’ means according to Chamber’s Twentieth Century Dictionary, 
“to get; to procure by effort; to gain;”. In Murray’s New English Dictionary, 
a number of meanings are given of the word “obtain”. The very first meaning 
is “to come into the possession or enjoyment of (something) by one’s own effort, 
or by request;” “to procure or gain, as the result of purpose and effort; hence, 
generally, to acquire, get.” The word “obtain” is used in various well known 
contexts. One ‘obtains a patent,’ ‘obtains a judgment’, ‘obtains a contract’, 
‘obtains credit’, ‘obtains a loan’, ‘obtains a commission’, or ‘obtains a price’. In 
Rew vy. Lurie®, the Court had to consider section 82 (1) of the Larceny Act, 1916, 
which said that “every person who by any false pretence with intent to defraud 
obtains from any other person any chattel, money, or valuable security...shall 
be guilty of a misdemeanour.” The Court held that “obtains” in that section 
means “obtained the property and not merely the possession”. In our opinion, 
the nearest equivalent of “fraudulently obtained” is “fraudulently got or pro- 
cured”. The smuggler who fraudulently imports goods, in effect, fraudulently 
gets or procures the goods, no matter from whom. If a smuggler were to be charged 
under s. 124, the goods found with him would be properly described as property 


8 [1931]2 T. L.R. 686. 


548 THE BOMBAY LAW REPORTER, [VOL. LXXIII. 


‘fraudulently obtained’, because he obtained or got possession of the same in 
India fraudulently or by deception. 


As to the honest receiver or purchaser from the smuggler or his media, the 
point for consideration under s. 124 is not whether the accused. honestly received 
or purchased the goods, but whether the goods are property “fraudulently obtain- 
ed”. The expression “fraudulently obtained” like the other juxtaposed expres- 
sion “stolen” in that same section is the attribute, stamp or character of the 
“property” found in the possession of the accused. If the property in his posses- 
sion 1s capable of being described as “‘stolen property”, or property “fraudulently 
obtained”, —by whomsoever it might have been stolen or fraudulently obtained— 
that would be sufficient to comply witb the requirements of the section. As the 
learned Judges observed in Queen-Empress v. Dhanjibhai Edulji, the words in the 
section “imply reasonable grounds for suspecting that there has been a theft or 
fraud”? (now, “for believing that there has been a theft or fraud”, according to 
s. 124). The point can be well illustrated. For example, goods in transit by 
rail are taken delivery of by ‘A’ by producing forged documents and subsequently 
‘B’ is found in possession of the same. When the police find‘B’in possession of those 
goods, it is possible to predicate of the goods that they were “fraudulently obtain- 
ed”, though not by ‘B’ personally. The section does not speak of the accused 
obtaining possession of property fraudulently but of property “fraudulently 
obtained”. The reasonable belief is not in respect of the former but in respect 
of the latter. In Pratap Baburao’s case, Mr. Justice Vimadalal seems to 
have been of the view that the accused should be shown to have obtained the 
property fraudulently. With great respect, that view does not appear to be 
correct. The Court has to ask the question whether it has reason to believe, on 
the evidence before it, that the property found in the possession of the accused 
is property which can be described either as “‘stolen property” or “fraudulently 
obtained” property. If the answer is in the affirmative, the requirements of the 
section are fulfilled, and it will be then for the accused to give a satisfactory 
explanation to the Court. The theft or the fraudulent obtaining may be by 
anybody. It is the possession of the property by the accused bearing the stamp 
of “stolen” or “fraudulently obtained” which is made penal. Is there reason to 
believe that the property in accused’s possession bears that stamp? That is the 
question, and the answer to it decides the issue. 


We have, therefore, no hesitation in holding that there is reason to believe that 
these watches which were found in the possession of the appellant were such as 
could be appropriately described as having been “fraudulently obtained”. 
So the only thing which is further necessary to see is whether the accused gave 
a satisfactory explanation. That part of the case has been considered in detail 
both by the learned Magistrate and by Kamat J. There is no point in repeating 
that discussion. The version of the accused given from time to time, is inconsistent. 
What was not suggested in the cross-examination is suggested in the statement 
recorded under s. 842, Criminal Procedure Code, and what was suggested under 
that section is elaborated with fresh material in a written statement filed by the 
appellant about 18 to 14 days later. In fact, along with the written-statement, 
an alleged bill, exh. ‘X? was produced to show that the watches had been pur- 
chased from one Prabhat Watch Company in Abdul Rehman Street. If Prabhat 
Watch Company was a regular dealer, there should be no difficulty in examining 
the manager or proprietor of that company. The appellant himself has admitted 
that he could not find this Watch Company at the address given. He is supposed 
to have purchased the watches from a broker who was a stranger to him and 
whose name he does not know. Having regard to all these serious inconsistencies 
in his explanation, the learned Magistrate was quite right in not accepting the 
explanation. It, therefore, follows that the conviction recorded by the learned 
Magistrate was correct. 

Mr. Jaisinghani for the appellant submits that the sentence imposed was the 
maximum permitted under the law as the section stood at the time of the con- 
viction. It appears that the section has now been amended and the maximum 
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sentence is raised to one year with the qualification that except for reasons to be 
recorded in writing, the substantive sentence shall not be less than one month. 
We are not concerned with the amended section, and Mr. Jaisinghani is right in 
saying that the maximum punishment has been awarded to the appellant. On 
the other hand, we have no doubt at all that the learned Magistrate must have 
been very much impressed by the fact that the appellant was associated with 
smugglers who smuggled gold watches in Bombay on a large scale. It is not often 
that such people are caught, and, when they are, the only section of the Police 
Act under which action could be taken is s. 124 of that Act. There is, however, 
this much that can be said that the appellant is a first offender and the value of the 
property is about Rs. 2,000. We further find that at the time of the trial he was 
about 20 years old. In these circumstances, we reduce the sentence to one month’s 
rigorous imprisonment maintaining the fine and the sentence in lieu thereof. 
Subject to this modification in the sentence, the appeal is dismissed. Accused- 
appellant to surrender to his bail. 
Appeal dismissed. 


Before Mr. Justice Palekar. 
YADAV YESHWANT MALI v. PUNDLIK PANDURANG PATIL.* 


Bombay Tenancy and Agricultural Lands Act (Bom. LXVII of 1948), Secs. 88C, 32-32R, 3834A, 
33B, 25 (2}—Bombay Tenancy and Agriculiural Lands Rules, 1956. Rule 53—Landlord’s 
application for possession filed before his application for exemption certificate under s. 88C 
filed in time—Impact of certificate on application for possession. 

Land belonging to a certificated landlord, whatever the day may be when the certificate 
for exemption is issued to him on an applicaition made within the prescribed period, is 
under s. 88C (1) of the Bombay Tenancy and Agricultural Lands Act, 1948, exempt from 
the operation of ss. 82 to 82R of the Act. 

Ramchandra Anant v. Janardan: and Chunibhai v. Narayanrao, referred to. 


Tue facts are stated in the judgment. 


R. G. Samant, for the petitioner-landlord 
G. M. Bhokarikar, for respondent No. 1. 


PaLEKAR J. This is a petition under art. 227 of the Constitution arising out of 
proceedings under s. 29 read with ss. 14 and 25 (2) of the Bombay Tenancy and 
Agricultural Lands Act, 1948. The petitioner is the landlord and respondent 
No. 1 is the tenant. The lands in suit are Survey No. 694 measuring 11 acres 
80 gunthas assessed at Rs. 87-8-0 and Survey No. 691/2 measuring 8 acres and & 
gunthas assessed at Rs. 11-8-0, both situated at Chopda. 


The landlord filed the application for possession of these lands after terminat- 
ing the tenancy by notice on the ground that the tenant had committed defaults 
in the payment of rent for the years 1955-56, 1956-57, 1958-59 and 1959-60. He 
‘claimed under sub-s. (2) of s. 25 that as there were defaults in the payment of rent 
due for three years and more, he was entitled to an order of possession against the 
tenant. That application was filed on September 28, 1960, It must be noted 
here that this application had been filed pending another application filed by the 
landlord for possession under s. 29 read with s. 81 of the Act. That application 
was finally disposed of against the landlord:on October 11, 1960. 


Both the Tenancy Awal Karkun and in appeal the District Deputy Collector 
held that the petitioner-landlord had shown that the tenant had committed de- 
faults for more than three years in the payment of rent and allowed the appli- 
cation under s. 29 read with s. 25 (2) of the Act. The order of the District Deputy 
Collector in appeal was recorded on December 28, 1962. 


*Decided, “December 4/5, 1970. ‘Special 1 (1962) 64 Bom. L.R. 688, F.B. 
Civil Application No. 2194 of 1666. . 2 DOCS] ALR. S.C. 1457. 
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From that order, the tenant went in revision before the Maharashtra Revenue 
Tribunal, But, in the meantime, after his application under s. 29 read with s. 81 
had been disposed of on October 11, 1960, the landlord applied to the Mamlatdar 
for an exemption-certificate under s. 88C of the Act. The application which was 
filed on July 10, 1961 was dismissed by the Mamlatdar on May 81, 1962. In appeal 
to the District Deputy Collector, there was a remand on January 12, 1968, and after 
rehearing, the Mamlatdar by his order dated May 25, 1968 issued the exemption- 
certificate as the landlord’s case was held by him to fall within the requirements 
of s. 88C. The tenant went in appeal, but the Mamlatdar’s order was confirmed 
by the District Deputy Collector on November 28, 1968. 

Therefore, at the time the learned President of the Tribunal heard the revision 
application on July 5, 1966, the landlord had received-the exemption-certificate 
and had become a certificated landlord as defined ins. 88A of the Act. The Presi- 
dent of the Revenue Tribunal had to consider the impact of this certificate under 
s. 88C on the application by the landlord for possession on the ground of default 
in the payment ofrent. It was urged before him that as the landlord’s application 
had been filed after April 1, 1957, and at the time he filed the application on 
September 28, 1960, the landlord was not a certificated landlord, his application 
was not maintainable. It was also contended before him that after the disposal 
of the application under s. 29 read with s. 81 on October 11, 1960, the tenant had 
become a statutory purchaser under s. 82 and thereafter it was not open to the 
landlord to apply under s. 88C of the Act for an exemption certificate. Both these 
contentions were upheld by the learned President of the Tribunal, who, therefore, 
dismissed the landlord’s application as not maintainable on July 7, 1966. 

It is from that order that the present petition has been filed. It 1s contended by 
Mr. Samant on behalf of the landlord that the learned President of the Tribunal 
was In error in holding that the landlord’s application dated September 28, 1960 
for possession on the ground of default in the payment of rent was not maintainable. 
His contention was that as soon as he became a certificated landlord, the lands in 
respect of which the certificate had been granted became retrospectively exemp- 
ted from the operation of ss. 82 to 82R, with the result that the relationship of 
landlord and tenant continued, and, therefore, if during the continuance of this 
relationship, there were defaults in the payment of rent, the landlord was entitled 
to ask for possession on the ground of default in the payment of rent. 

The Bombay Tenancy and Agricultural Lands Act, 1948, has been amended 
from time to time. The most important and extensive amendments were carried 
out by Bombay Act No. XIII of 1956 which came into force on August 1, 1956. 
By this Act, a provision entitling the tenant to purchase the property of the land- 
lord on April 1, 1957 was introduced in the main Act by s. 82. That section pro- 
vided : 

“(7) On the first day of April 1957... every tenant shall, subject to the other provisions 
of this section and the provisions of the next succeeding sections, be deemed to have purchased 
from his landlord, free of all encumbrances subsisting thercon on the said day, the land held 
by him as tenant, if...” 


i.e. under certain circumstances given in the section. There have been some 
minor amendments thereafter to s. 82, but they are not of significance for the 
arguments in the present case. By the same Act, viz., Act XIII of 1956, a new 
provision was made by introducing s. 88C. It was provided by this section that — 

‘“(7) Nothing in sections 82 to 82R (both inclusive) shall apply to lands leased by any 
person if such land does not exceed an eoonomic holding and the total annual income of such 
person including the rent of such land does not exceed Rs. 1,500 :...” 


- By s. 82; the title in the land vested in the tenant either on April 1, 1957 or on 
some postponed date provided in the section. Section 88C, however, introduced 
an. exception to it for the benefit of small holders. The intention was that the 
lands of these small holders should not vest in the tenant on April 1, 1957. But 
there were difficulties in recognizing this small holder—who was to decide the ques- 
tion,on whose application, and, when such application should be filed. _ So the origi- 


we 
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nal sub-s. (2) of s. 88C was amended by the substitution of the present sub-ss. (2) 
to (5) by Bombay Act XXXVIII of 1957. By sub-s. (2), as it is now in the 
statute book, it was required that the person eligible to the exemption provided 
in sub-s. (1) shall make an application in the prescribed form to the Mamlatdar 
within a prescribed period for a certificate that he is entitled to such exemption. 
By Rule 58 under the Act, it was provided that such application should be made 
before June 80, 1958, but it appears that from time to time, this period was cx- 
tended, the last date fixed being September 80, 1961. In other words, an appli- 
cation for a certificte for exemption under s, 88C could be made before September 
80, 1961. If the landlord succeeded in his application, the exemption-certificate 
was liable to be issued to him after litigation in the revenue Courts, often a long time 
after September 80, 1961. But whensoever the certificate might be issued, it was 
in recognition of his status as a small holder from April 1, 1957, and the certificated 
landlord was able to claim under ss. 88C(J)that nothing in s. 82 to 82R(both inclusive) 
shall apply to lands leased by him. He could say that so far as he was concerned, 
ss. 82 to 82R were not there in the statute book. But his lands were not made 
exempt from the application of the other sections of the Act, and, therefore, if the 
tenant made defaults in the payment of rent, he was entitled to apply for possession 
under s. 29 read with ss. 14 and 25. The position, therefore, was that while the 
tenants of ordinary landlords became owners of lands on April 1, 1957 or some post- 
poned date under s. 82 of the Act, the tenants of the certificated landlords had no 
such chance of becoming the owners of the land in their possession. On the other 
hand, they were liable to be evicted under s. 29 read with s. 14 of the Act. 

Having regard to this disparity between these two classes of tenants, the 
Legislature again stepped in by inserting in Chapter II of the Act Part II-A 
with regard to the certificated landlords and their tenants by Act IX of 1961. 
Under this Part come ss. 88A to 88C. It was provided by means of these sections 
that even the excluded tenant under s. 88C would be deemed to have purchased 
the land from the certificated landlord on the first day of April 1962 unless the 
certificated landlord within the time provided applied to terminate the tenancy 
on the ground of bona fide requirement for personal cultivation after giving notice 
thereof to the tenant. Section 88B provided how and when such a notice should 
be given and how such applications were to be disposed of by the Mamlatdar, and 
s. 88C provided, as follows : 


«(1) Notwithstanding anything contained in sub-section (7) of section 88C, every excluded 
tenant holding land from a certificated landlord shall, except as otherwise provided in sub-section 
(3), be deemed to have purchased from the landlord, on the first day of April 1962, free from all 
encumbrances subsisting thereon on the said day, the land held by him as tenant, if such land 
is cultivated by him personally, and 

(t) the landlord has not given notice of termination of tenancy in accordance with sub- 
section (3) of section 88B, or , 

(it) the landlord has given such notice, but has rot made an application thereafter under 
section 29 for possession as required by the said sub-section (3), or 

(iii) the landlord, not belonging to any of the categories specified in sub-section (4) of 
section 8B8B, has not terminated the tenancy on any of the grounds specified in section 14, or 
has so terminated the tenancy but has not applied to the Mamlatdar on or before the 31st day 
of March 1962 under section 29 for possession of the land: 

Provided that where, the landlord has made such application for possession the tenant 
shall, on the date on which the application is finally decided, be deemed to have purchased the 
land which he is entitled to retain in possession after such decision....”’ 


Mr. Samant for the petitioner-landlord takes his stand on sub-cl. (iit) above. 
Admittedly, he is not a landlord belonging to any of the categories specified in 
sub-s, (£) of s. 88B. That sub-section refers to landlords who are under certain 
disabilities. He contends that he has terminated the tenancy on one of the grounds 
specified in s. 14 and has also applied to the Mamlatdar or before March 81, 1962 
under s. 29 for possession of the land, and, therefore, the tenants’ purchase date 
was postponed till after April 1, 1962 when his application would be decided. 
He contends that his right to terminate the tenancy on any of the grounds speci- 
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fied in s. 14 has been specifically recognized by the provision referred to above, 
and, therefore, the contention that his application made after April 1, 1957 was 
not maintainable is no longer tenable. Mr. Samant, therefore, puts his right to 
apply for the termination of the tenancy on two grounds. One is that being a 
certificated landlord to whose lands ss. 82 to 82R did not apply, he had all the rights 
and was subject to all the liabilities which the other sections of the Tenancy Act 
imposed on him, and since the respondent continued to be his tenant all throughout, 
he was liable to be evicted on grounds specified in s. 14. Secondly, this right is 
specifically recognized by s. 88C(Z) (iii) to which reference has already been made. 
He, therefore, contends that the learned President of the Tribunal was in error in 
holding that his application was not maintainable. He also contended that the 
learned President was wrong in holding that the certificate issued to the land- 
lord was a nullity. 


In my opinion, there is great force in the contention of Mr. Samant. Section 
88C came into force as stated earlier on August 1,1956. By an amendment made 
to that section in 1957 incorporating the present sub-ss. (2) to (4), the landlord 
became entitled to apply for the exemption certificate at any time before September 
80, 1961. There is nothing in the law which prevented the landlord from making 
such an application at any time before September 80, 1961. The result of such an 
application may be known either before that date or after that date, depending 
upon the date of the application and the length of the litigation between the land- 
lord and the tenant under s. 88C in the various Courts. But whensoever the result 
may be known, it is clear that once a certificate is granted to the landlord, the land 
becomes exempt from the operation of ss, 82 to 82R, that is to say, the land is 
free from the provision of s. 82 which vested the title in the tenant either on April 
1, 1957 or any postponed date. So far as the land of the certificated landlord is 
concerned, ss. 82 to 82R may be deemed to be not there in the statute book, and if 
nothing in those sections affects these lands, it will be wrong to import the con- 
siderations of s. 82 in order to determine the rights of the parties. The learned 
President of the Tribunal seems to be of the view that an application made after 
April 1, 1957 was not maintainable. For that he purported to rely upon a Full 
Bench decision of this Court in Ramchandra Anant v. Janardan', Tt appears to 
me, that case instead of supporting him supports quite the contrary view. In 
that case, the question to be decided was whether an application for possession on 
grounds specified in s. 14 made after April 1, 1957 was maintainable in view of the 
fact that prior to April 1, 1957 an application had been made by the landlord under 
s. 81 in pursuance of the provisions of s. 82(1) read with its first proviso. The 
contention was that by reason of the fact that an application made under s. 81 
was pending, the vesting of the title in the tenant was postponed till a later date, 
and, therefore, in the meantime, the relationship of landlord and tenant continued 
with the result that the landlord was entitled to apply for possession on the grounds 
specifiedins.14. Itwas held, no such application after April 1, 1957 was maintain- 
able, because s. 82 itself provided that the application for possession on grounds 
specified in s. 14 should be filed before March 81, 1957, thus, by necessary impli- 
cation, barring a subsequent application. That view has been approved by the 
Supreme Court in Chunibhat v. Narayanrao*. But the Full Bench also con- 
sidered the further point as to what was to happen if the landlord happened to be 
a certificated landlord. An application for a certificate could be made after April 
1, 1957, and it may be decided at any time thereafter. With reference to that 
contingency, the Full Bench observed as follows (p. 644) : 


“In the present case it docs not appear that the landlords belonged to the categories men- 
tioned in sub-s. (3) of 8,31. The reply to the second question will, therefore, depend upon whether 
the landlords had made an application under s. 88C of the Act and whether that application has 
been granted or rejected. If the landlords have been granted a certificate under s. 88C of the 
Act, s, 32 will not apply and the application made by the landlords for possession of the lands will 
be maintainable, even though it had been made after March 81, 1957. If, on the other hand, 


1 (1962) 64 Bom. L.R. 635, F.B. 2 [1965] A.LR. S.C. 1487. 
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no application had been made by landlords under s.88C of the Act or if such application had 
been made and has been rejected, the application for possession under s. 29 read with s, 14 would 
not be maintainable on the ground that it had been made after March 81, 1957.” 


This conclusion fully supports Mr. Samant. Al that he has to show is that he is a 
certificated landlord, in which case, he would be entitled to apply for possession 
under s. 29 read with s. 14 even after March 81, 1957. 


Nor was the learned President ofthe Tribunal right in thinking that the exemp- 
tion certificate actually issued to the landlord was a nullity. I do not see how one 
can say that it is a nullity when the landlord made his application to the Mamlatdar 
for the exemption certificate within the time prescribed therefor and the certi- 
ficate has been issued by the tenancy authorities in due course of the law. It is 
not right to say that unless the landlord is armed with an exemption certificate 
he cannot make an application under s. 29 read with s. 14. That would imply 
that the relationship of landlord and tenant has come to an end at some time, and 
that it was revived only after the grant of the certificate. In short, it would mean 
that if no application has been filed for possession under s. 29 before April 1, 1957, 
the title would at once vest in the tenant on April 1, 1957, and, if at a later date, 
and it must be at a later date,—an application is made by the landlord and he is 
given an exemption certificate under s. 88C, then his right would revive as against 
the tenant, and then alone he would be entitled to take such action as he was 
entitled todo under the Act. In other words, the title vests in the tenant on April 1, 
1957, but it is divested after the certificate is granted. Therefore, if prior to the 
granting of the certificate an application is made by the landlord under s. 29 read 
with s. 14, that would be an application against a tenant in whom the title has 
already been vested, and, therefore, it is not maintainable. It appears to me that 
this is only arguing in acirele. The point to be borne in mind in the case of a small 
holder who is given the certificate is that ss. 82 to 82R do not apply at all to his 
land. In the very nature of things, the certificate could be obtained only after 
April 1, 1957, and, therefore, when a certificate is granted on such an application 
recognizing his status on that day, the application of ss. 82 to 82R is completely 
barred from the very beginning. Therefore, there is no question of any vesting 
of the right of the owner in the tenant. And if there is no vesting, there cannot 
be any question of divesting or the revival of the relationship of the landlord and 
the tenant after the certificate is granted. The conclusion, in my opinion, is that 
the land belonging to a certificated landlord, whatever the date may be when the 
certificate is issued to him, is exempt from the operation of ss. 82 to 82R, in which 
case the question of vesting of title in the tenant under s. 82 can never arise. And 
if the title does not vest in the tenant, the old relationship of landlord and tenant 
continues unaffected by the provisions of ss. 82 to 82R, and the grant of the certi- 
ficate at a later date can have no effect of reviving something which did not re- 
saat to be revived. Mr. Bhokarikar for the respondent-tenant sought to urge 
that the provisions of s. 88C (1) (iii) operated only in the case of a landlord who 
had become a certificated landlord. He contended that ss. 88A to 88C which were 
inserted on September 6, 1961 contained a complete code with regard to the rights 
and liabilities of the landlord, and the other sections of the Act except to the extent 
that they are referred to in these new sections had no application. His contention 
was that a certificated landlord had only one right under these sections, and that 
was to terminate the tenancy within a specified period only on the ground of his 
bona fide requirement for personal cultivation. For no other reason could he 
terminate the tenancy. But this argument does not explain why, if it was so, the 
Legislature found it necessary to include a provision like s. 88 (1) (#43). It would 
then mean that a certificated landlord after he obtained the certificate had two rights, 
one being a right to terminate the tenancy for his bona fide requirements for his 
personal cultivation and the other being to terminate the tenancy under s. 14. 
It appears to me that this approach to these ss. 88A to 88C is historically not 
correct, Ihave already pointed out that ss. 82 to 82R, on the one hand, and s. 88C 
on the other, were inserted by way of amendment by Act XIII of 1956. The 
object was to give ownership to the tenants except in cases where the landlord 
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was a small holder as described in s. 88C (7). Later, the Legislature felt in 1961 
that it was not right to have two classes of tenants, one class getting the rights of 
owners and the other class not getting such rights. Therefore, ss. 88A. to 38C 
were inserted in the Act by Act IX of 1961, the object being to make the tenants of 
even small holders owners of the lands in their possession by a-certain specified date. 
At the same time, the small owners also were given an opportunity to terminate 
the tenancy if they required the land for bona fide cultivation. Therefore, by 
s. 88B certain conditions were imposed on the landlord before he could make an 
application. He had to give the notice and file an application before a certain 
date. Where he has failed to do it, s. 88C(Z) declared that the tenant of such a 
certificated landlord would be deemed to have purchased the land on April 1, 1962. 
Indeed, other provisions were also made in s. 88B in order to keep a just balance 
between the small holder and the tenant, but the primary object with which these 
sections were introduced seems to be that the tenant of the small holder was also to 
get ownership, within a specified time, of the land in his possession. After protect- 
ing the small holder by s. 88C, the Legislature could not have intended to deny him 
theright to take possession after terminating the tenancy on the ground of default 
in payment of rent, which was one of the ordinary rights conferred on the landlord 
under ss. 14 and 25 of the Act. Indeed, even a certificated landlord after obtaining 
the certificate would be entitled to terminate the tenancy if he files the appl- 
cation before April 1, 1962 on grounds specified in s. 14, but that does not mean 
that a certificated landlord could not have applied before the obtaining of the 
certificate for the same reason. In my view, the learned President of the Tribunal 
was wrong in holding that the landlord’s application filed on September 28, 1960 
was not maintainable. 


It was, however, contended by Mr. Bhokarikar, on behalf of the tenant, that 
even assuming the application was maintainable, the revenue Courts were wrong 
in holding that the landlord was entitled to possession under sub-s. (2) of s. 25 of 
the Act. He submitted that though it was alleged that there was default in the 
payment of rent forfour years, the tenant had actually paid therent due for the first 
three years before the filing of the application and the only amount due at the time 
of the filing of the application was the rent for the last year, viz., 1959-60. He 
referred in this connection to the decision of the Supreme Court in Vithal Vasudeo 
y. Marutt?, wherein it has been held, distinguishing the previous Supreme Court 
decision in Raja Ram v. Aba Marutit, that an application under s. 25 (2) of the 
Bombay Tenancy and Agricultural Lands Act, 1948, made by a landlord for 
eviction of his tenant who has failed to pay rent for three years within the period 
specified in s. 14 of the Act cannot lie if the tenant has paid up all the arrears due 
and the landlord has accepted these before the filing of the application. So far 
as the facts of the present application sre concerned, there is no dispute. The 
landlord had claimed that there was a default in the payment of rent for the years 
1955-56, 1956-57, 1958-59 and 1959-60. The revenue Courts placed a very narrow 
view on the word “default”. According to them, the default would arise when the 
rent is not paid on the due date in the ycar, delay in payment, though before the 
filing of the application, being regarded as a default. The evidence shows that 
the rent payable was Rs. 248.44 every year. Itfurther shows that the rents for the 
first three years was also paid, though not on the due date. Exhibit 5 is a receipt 
dated April 21, 1956 which shows that the rent for the year 1955-56 had been fully 
paid. Indeed, the rent had become due on February 25, 1956, but actually full 
payment was made on April 21,1956. This was regarded as a default. The rent 
for 1956-57 was fully paid on November 1, 1957. The rent for the year 1958-59 
had become due on May 31, 1959, but the whole of it was recovered by instalments 
by May 8, 1960 as shown in exh.14. Undoubtedly, these were technical defaults 
in the sense that though the whole of the rent was paid, the rent was not paid on 
the due date. So far as the 4th year’s rent, viz. 1959-60 is concerned, the due 
date for payment was May 81, 1960, but admittedly no payment was made before 
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a 


1970.] | YADAV YESHWANT V. PUNDLIK (4.c.5.)—Palekar J. 555 


BEEE application was filed on September 28, 1960. Apart from the tech- 
nical defaults which were proved in the revenue Courts, it is clear that at the date 
of the filing of the application, only the rent for the last one year, that is, for the 
- year, 1959-60 was in arrears. The question is whether under these circumstances, 
the Mamlatdar was entitled to pass an order for possession under sub-s. (2) of s. 25. 
In the Supreme Court decision on which Mr. Bhokarikar relied, the following are 
the observations made at the end of the judgment (p. 818) : 


«,,.A careful perusal of that decision (Raja Rem’s case) shows that it rested on the footing that 
the tenant had committed defaults for more than two years and there were arrears of rent when the 
landlord’s application for eviction was filed. The observation that the Act empowered the Mamlat- 
dar to grant relief where the tenant was not in arrears for more ihan two years clearly pre-supposes 
that if the tenant were to be in arrears for more than two years sub-s. (2) took away the power 
of the Mamlatdar to give relief which he can give under sub-s. (1) viz., to call upon the tenant 
to pay the arrears and on such payment to direct that the tenancy had not been terminated. 
It is this power which is denied to the Mamlatdar by sub-s.(2), if the conditions there contemp- 
lated exist, that is, the tenant is in arrears of rent for more than two years on the date when 
the application for ejectment is filed.” 


The actual words of sub-s. (2) so far as we are concerned are— 


“Nothing in this section shall apply to any tenant whose tenancy is terminated for non- 
payment of rent if he has failed for any three years to pay rent...” 


That wording makes no difference to the proposition laid down in the decision. 
The question then arises what is meant by the tenant being in arrears of rent for 
more than two years. Do the arrears mean the equivalent or sum-total of rent 
of not less than three years; or a short payment of the yearly rent for a series of not 
less than three years? For instance, if the yearly rent is Rs. 100, should it mean 
that the arrears should not be less than Rs. 800, or does it mean that the amount 
that is paid in every one of these three yearsis less than Rs. 100? In a recent decision 
of a Bench of this Court in Dhansing R. Choudhari v. Laxminarayan Ramkisan 
Jakhete®, the latter view is taken about what is meant by arrears. But whichever 
interpretation is put in the present case, it seems to me that no order under sub- 
s. (2) could be passed. The amount in arrears is for the 4th year only, and it cannot 
be said that the tenant was in arrears for the previous three years, because at the 
date of the application, the whole of the rent due for those three years had been 
already paid; nor can the arrears for the 4th year amount in the aggregate, the sum 
total rent of three years. Therefore, sub-s. (2) has no application. The case 
would be entirely governed by sub-s, (1) of s. 25. 


In the result, therefore, the order passed by the revenue authorities directing 
possession to be delivered to the landlord under sub-s. (2) of s. 25 will have to be 
set aside and the case remanded to the Mamlatdar for passing a proper order under 
s. 25(1). Since the petitioner-landlord has only partially succeeded, there shall 
be no order as to costs. 

Order set aside : case remanded. 


Before Mr. Justice Deshpande. 
VISHNU GANU. PATIL v. MARUTI SANTU KURADE.* 


Bombay Tenancy and Agricultural Lands Act (Bom. LXVII of 1948), Secs. 32G, 72—Mamlatdars’ 
Courts Act (Bom. II of 1906), Sec. 16-—Civil Procedure Code (Act V of 1908), O. IX rr. 9, 
18—Tenant’s application for review under proviso to s. 32G (3) of Tenancy Act made within 
time—Whether such application can be rejected on ground that tenant did not explain his 
absence at hearing. 


The right conferred under the proviso to s. 82G (3) of the Bombay Tenancy and Agri- 
cultural Lands Act, 1048, on the tenant of getting the order of the Tribunal reviewed, 
5 (1970) Special Civil Application No. *Decided, September 2, 1970. Special Civil 


1480 of 1967, decided by K. K. Desai and Nain, Application No. 1864 of 1966. 
JJ., on August 10, 1970. i 
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is unlimited in its extent and is not conditional on the tenant 'proving any sufficient 
cause or good reasons for his absence at the date of-hesring. 

No discretion is left with the Tribunal to reject an application made to it under the 
proviso to s. 82G (3) of the Act once it is found to have been made within sixty days. In 
the right conferred on the tenant to “apply for review” is implicit an obligation on the 
Tribunal to deal with it, and also to grant it if in time, as no discretion is left with it to 
reject it on any olher ground whatsoever. 


H. D. Gole, for the petitioner. 
K. J. Abhyankar, for respondents Nos. 1 to 6. 


DESHPANDE J. This case raises a short question as to the true interpretation 
of the proviso to sub-s. (3) of s. 82G of the Bombay Tenancy and Agricultural Lands 
Act, 1948, hereinafter referred to as the “Act”. The petitioner is admittedly tenant 
of Survey No. 149/8 situate at village Ispurli. The respondents are the landlords. 
As the petitioner was found to have been in possession of this land as tenant on 
April 1, 1957 the Agricultural Lands Tribunal at Karvir, hereinafter referred, to as 
the Tribunal, proceeded to act under s. 82G of the Act. Individual notice was 
served on the tenant. He was called upon to appear before the said Tribunal 
on March 22, 1968. The tenant, however, remained absent. On May 7, 1968 the 
Tribunal declared that the purchases by the tenant of this land had become inef- 
fective in terms of s. 82G (3). This order was communicated to the tenant on 
June 6, 1968 as required under the proviso. On July 4, 1968 the tenant made an 
application requesting the Tribunal to review the order dated May 7, 1968 well 
within sixty days as permitted by the said proviso. This application was rejected 
by the Tribunal on December 18, 1968. The same is confirmed on August 20, 1964 
in appeal and on January 5, 1966 in revision to the Maharashtra Revenue Tribunal. 
All the Courts below rejected the tenant’s application on the ground that he did 
not satisfactorily explain his absence at the date of hearing by showing any reasons. 


The Tribunal also says that the tenant has not asked for the review of the earlier 
order dated May 7, 1968. This is clearly a case of misreading of the application 
which is not very happily drafted. The title of the application itself indicates 
that it was for review under s. 82G. The grievance made in the application in so 
many words is that the order in regard to Survey No. 149/1 has been wrongly made 
in his absence. A statement of the tenant also appears to have been recorded by 
the Tribunal in which he has prayed in so many words that the earlier order dated 
May 7, 1968, should be reviewed The only real question that arises for considera- 
tion is whether such an application of the tenant for review within 60 days could 
have been rejected merely because he did not care to explain his absence, on the 
date of hearing. 


Sub-section (Z) of s. 82G contemplates the publication of a public notice by the 
Agricultural Lands Tribunal, as soon as may be, after the tillers’ day and then also 
requires the Tribunal to issue individual notices to all tenants and landlords. Sub- 
section (2)then requires it to record the statement of the tenant if he is willing to 

urchase the land. This obviously has to be done on the date fixed for hearing. 

ub-section (3) then provides for the consequences of the default in appearance 
of the tenant or the tenant’s unwillingness to purchase the land. Sub-section (3) 
and the proviso thereto may conveniently be quoted here: 


“(3) Where any tenant fails to appear or makes a statement that he is not willing to 
purchase the land, the Tribunal shall by an order in writing declare that such tenant is not 
willing to purchase the land and that the purchase is ineffective : 

Provided that if such order is passed in default of the appearance of any party, the Tri- 
bunal shall communicate such order to the parties and any party on whose default the order 
was passed may within 60 days from the date on which the order was communicated to him 
apply for the review of the same.” 


It is thus clear that the declaration of the purchase becoming ineffective made 
under sub-s. (3) is subject to the right of review, conferred on the tenant by the 
proviso thereto. The proviso firstly contemplates communication of such order 
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to the parties, i.e. landlord and the tenant. It secondly contemplates considera- 
tion af the application for review, if made by the tenant within 60 days from the 
date of the communication to him, This proviso itself docs not impose any 
further conditions or limitations. Jt does not require the tenant to explain his 
absence. Rejection of the tenant’s application by the Tenancy Courts, therefore, 
for not stating the reasons of his absence is not warranted by the plain wording 
of this proviso. There does not appear to be any basis whatsoever for assumption 
of such requirement. This omission in this provision requiring the tenant to explain 
his absence is singularly in contrast with the other analogous provisions in several 
other enactments. The first proviso to s. 16 of the Mamlatdars’ Courts Act autho- 
rises the Mamlatdar to re-hear the case on the defaulting party satisfying the 
Mamlatdar “that he was prevented by some unavoidable circumstance from attend- 
ing...” Order IX, rr. 9 and 18 of the Civil Procedure Code empower the Court 
to set aside the order of dismissal for default or an ew-parte decree on defaulting 
party satisfying the Court that he was prevented by any sufficicnt cause from 
appearing on the date of hearing. As against these requirements, the proviso 
to sub-s. (3) of s. 82G empowers the defaulting tenant to make an application for 
re-hearing or review without being further required to show any reasons or cause 
for his default in appearance. 


Mr Gole, the learned advocate appearing for the petitioner contends that if the 
review of the order passed under sub-s. (2) is not made conditional on proof of 
sufficient cause or good and unavoidable reasons for his absence at the hearing, 
the reasons are not far to seek. Mr. Gole contends, Legislature was not content 
with merely conferring right of purchase but has created machinery under s. 82G 
for initiating proceedings suo motu to fix the price and work out the rights. These 
rights are, however, made defeasible on the tenant’s absence at the hearing as 
obviously no Tribunal can afford to stay its hands without any reason indefinitely. 
The Legislature has deliberately, therefore, provided one more opportunity to the 
ignorant and illiterate tenants who failed to appear at the fixed date for some 
reason or the other, as such absence results not only in their losing the right of 
purchase but it is followed by loss of tenancy rights themselves in the land and 

ssession under s. 82P. I find much substance in this contention. Requirement 
in the proviso of communicating the order passed under sub-s. (3) to the tenant 
and, absence of any requirement to explain the absence in his review application 
supports Mr. Gole’s contention. In no other section of this Act, authorising the 
Mamlatdar or Tribunal to decide disputes there is any provision requiring the com- 
munication of the order to the tenant. Right to review provided also is not sub- 
jected in any manner to any limitation which normally are attached to the right 
of review. I thus find considerable force in the contention that right of getting 
the order of the Tribunal reviewed conferred under this proviso is unlimited in its 
extent and is not conditional on tenants proving any sufficient cause or good 
reasons for his absence at the date of hearing. 


Mr. Abhyankar, the learned counsel appearing for the respondent, contends 
that, tenant could have applied for setting aside the ex-parte order within thirty 
days, in terms of the proviso to s. 16 of the Mamlatdars’ Courts Act. Failure to do 
so by the tenant has its consequences. Legislature could not have intended to 
grant a right of review to tenants after the expiry of such period without any limi- 
tation in total disregard of the rights accrued to the landlord consequent on tenant’s 
failure to avail of the remedy under s. 16. Now, s. 72 of the Act in terms makes 
the provision of the Mamlatdars’ Courts Act applicable to the proceedings before 
the Mamlatdar and Tribunal where the inquiries and proceedings are “commenced 
on the presentation of applications under section 71” of the Act, on which by a 
fiction created by this section, such an application is to be treated as a plaint. It 
is, however, clear that proceedings under s. 82G cannot be said to have been com- 
menced on the presentation of any application. These proceedings and inquiries 
are commenced, as stated earlier, on the initiative of the Tribunal itself. In such 
proceedings, it is not possible to conceive of any plaint and plaintiff or defendant, 
effect of whose default in appearance can be said to have been dealt with under 
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sub-s. (1) or sub-s. (2) of s. 16 of the Mamlatdars’ Courts Act. Section 16 or any 
provision of the Mamlatdars’ Courts Act, therefore, can have no application to the 
proceedings before the Tribunal under s. 82G.. This is an additional explanation 
for the insertion of such a proviso to sub-s. (8). 

Mr. Abhyanker says that the words appeal, revision and review are words of well 
known import, and absence of any limitations in the proviso itself cannot be relied 
on tostrip it ofits known limitation. This contention appears to me to be untenable. 
Word in a statute has to be construed from the context and setting in which it is 
used. Notions associated with the word in the different context cannot be imported 
for construing this proviso. l 

Mr. Abhyankar’s reliance on the right of appeal available under s. 74 (1) (mb) is 
misplaced. Rights of appeal and review are two independent remedies available 
to the tenant under different set of contingencies. The existence of the right 
of appeal cannot have the effect of curtailing the right of review beyond what 
the section creating the right of review itself warrants. 

Mr. Abhyankar then contends that in either case the proviso to sub-s. (3) only 
confers right on the tenant to apply for review within 60 days. It does not cast 
any obligations on the Tribunal necessarily to allow it. The Tribunal must be 
deemed to have been vested with some discretion and such a discretion can be exer- 
cised by any Tribunal only when some good cause for non-appearance is shown. 
I do not find any merit in this contention. Close examination of sub-ss. (1) to (4) 
of s. 82G makes it clear that sub-s. (3) comes into play when the tenant fails to appear 
or he appears but expresses his unwillingness to purchase. Sub-section (4) deals 
with the contingency where the tenant is willing to purchase. The right of review 
contemplated under this proviso is really intended to set at naught the order passed 
by the Tribunal under sub-s. (3) declaring his right of purchase having become 
ineffective. Only limitation prescribed for such remedy is that application should 
be made within 60 days of the communication. This does not admit of any other 
limitation, It shall have to be held that, no discretion is left with the Tribunal 
to reject such applications once it is found to have been made within sixty days. 
True, the proviso does not in so many words require the Tribunal to grant such 
application. But in the right conferred on the tenant to “apply for the review” 
is implicit an obligation on the Tribunal to deal with it, and also to grant it if 
in time, when no discretion is found to have been left with it to reject it on any 
other ground whatsoever. 

It is thus clear that rejection of petitioner’s application for review by the three 
Courts below is unwarranted. I, therefore, allow this special civil application 
and set aside the orders passed by the three Courts below. The case is remanded 
to the Tribunal for disposal in accordance with law. 

In the circumstances of the case, there will be no order as to costs. 

Application allowed. 


eee 


ORIGINAL APPELLATE. 


Before Mr. Justice Kotve I and Mr. Justice Mody. 
TARACHAND GUPTA AND BROS. v. UNION OF INDIA*. 


Import Trade Control Policy and Procedure for July-December, 1966. Section II, Part IV. Entries 
293, 294, £95, 297—Import (Control) Order, 1955. Rule 5—Sea Customs Act (VIL of 1878), 
Sec. 167 (8) —Imports and Exports (Control) Aci (XVIL of 1947)—Indian Limitation Act 
(LX of 1908), Arts. 14, 62—Civil Procedure Gode (Act V of 1908), Sec. 80—Licence to 
import motor vehicle parts——Customs authorities finding goods imported component parts of 
motor cycles in “knocked down” condition——Whetler import of such goods in contravention of 
Import (Control) Order-—Civil Court whether can interfere with decision of customs att] ortties. 

The plaintiffs obtaincd from the Controller of Imports a licence permitting them to import 
into India motor vehicle parts. The licence specifically referred to entrics Nos. 208, 295 


* Decided, July 8, 1966. O.C.J. Appeal No. 17 of 1964: Suit No. 87 of 1961. 
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. and 297 in Section II, Part IV of the Import Trade Control Policy and Procedure for July- 
December, 1056. The plaintiffs accordingly imported motor vehicle parts but on cxami- 
nation by the customs authorities the latter came to the conclusion that these geods were 
really component parts of complete motor cycles in “knocked down” condition. -The customs 
authorities held the plaintiffs guilty of having committed offences under s. 167 (8) of the 
Sea Customs Aot, 1878, inasmuch as the goods were imported in contravention of the Im- 
port (Control) Order, 1955, as their import licence was not valid for the import cf the goods 
which were classifiable under entry No. 294 in the Import Trade Control Policy and Pro- 
cedure. The plaintitfs contended that they had complied with the terms of the licence as 
the goods fell within the ambit of entry No. 295 in the Import Trade Control Policy and 
Procedure :-— 

Held, that there was no bar to the import of parts and accessories of motor cycles even 
though taken together they could be assembled into complete motor cycles as the imports 
of these were covered by the licence. 

D. P. Anand v, M/s T. M. Thakore & Co., followed. 
Girdharilal v. Union of India,? distinguished. 

Held further, that in arriving at their decision extraneous considerations had prevailed 
with the customs authorities and an entry which had no bearing upon the question was 
looked at in order to decide that the goods were not in accordance with the licence obtained 
and therefore the customs autl orities approached the case on an entirely wrong footing and 
exceeded their jurisdiction, and 

that, therefore the civil Court had jurisdiction to interfere with their decision. 

Secretary of State v. Mask & Co.4, Laxman Purshottam Pimputkar v. State of Bombay,* 
Firm Radha Kishan (Deceased) r. presentea by Hari Kishan v. Adminisirotor Municipal Com- 
mittee, Ludhiana’, R. v. Paddington Valuatior. Officer’, Kamala Mills v, Bombay State’, 
Neni Gopal v. State’, Venkataraman & Co. v. State of Madras*, Firm and Illuri Subbayya 
Chetty & Sons v. The State of Andhra Pradesh? and State of Kerala v. N. Ramaswami Iyer 
& Sons", referred to. i 

It is not permissible to read into any entry in the Schedule to the Import Trade Control 
Order a condition or qualification which on its terms is not there. 


S. J. Sorabjee, with 4. J. Rana, for the appellants. 
K. S. Cooper, with F. S. Nariman, for the respondents. 


Korvat J. This is a plaintiffs’ appeal against the dismissal of their suit to re- 
cover a sum of Rs. 45,100 from the Union of India represented by the Collector of 
Customs, Bombay. The suit came to be filed under the following circumstances. 

The plaintiffs are a partnership firm carrying on business in Bombay. On 
July 10, 1956 they obtained from the Controller of Imports a licence per- 
mitting them to import into India “Motor Vehicle parts as per Appendix XXVI 
of J. D. 56 Red Book” the approximate value c.i.f. was stated as Rs. 46,449. The 
licence which is at exh. A specifically refers to three entries in the I.T.C. Schedule 
namely 298, 295 and 297-IV. The licence was valid upto July 81, 1957. 

Pursuant to this licence the plaintiffs imported goods into India in two consign- 
ments which arrived by two different ships s.s. “Meerkerk” and the s.s. “Jala- 
dharti”. Both the consignments arrived in September 1957 and both the consign- 
ments each consisting of 17 cases were received. The two bills of entry in regard 
to the consignments -of -the s.s. “Jaladharti” as well as of the s.s. “Meerkerk” 
are respectively dated September 7/19, 1957 and August 80 to September 19, 
1957. The plaintiffs’ case was that they had imported the goods under these two 


- consignments as motor-cycle parts but on examination by the customs authority 


they came to the conclusion that these goods were really component parts of 51 
sets of “Rixe” Mopeds complete in a “knocked-down” condition. It has been 


1 (41960) O.C.J. Appeal No. 4 of 1989, de- 5 [1964]2S.C.R.273. . 

- cided by Mudholkar and Shah JJ., on August 6 [1965] 2 Al E.R. 836, 
‘17, 1960 (Unrep.). : 7 [1965] A.LR. S.C. 1942. 
2. [1964] A.I.R. S.C. 1519. 8 2000 A.LR. Cal. 42. 

3 Hoe! 42 Bom. L.R. 767, P.C. 9 TE 1 5.C.J. 515. 
4 | [1864] 1 S.C.R. 200, s.c 66 Bom. L.R 10 Hoge 18.C.R. 782. 
199: ° - Os 11 (1966) 18S.T.C. 1. 
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explained that a Moped is a complete cycle with a motor-cycle engine attached to 
it. “Rixe” is the trade name under which Mopeds are sold. Thus according to 
the plaintiffs what was imported was strictly in terms of their licence motor-cycle 
parts whereas according to the Customs Authorities those parts were.component 
parts from which could be constructed 51 “Rixe”? Mopeds. They contended that 
what was, therefore, imported into India were the 51 “Rixe” Mopeds though in 
a completely “knocked down” condition. 


Pursuant to this view the Customs Authorities issued a notice to show cause 
against the plaintiffs on October 22, 1957 calling upon them to explain, within 
seven days of its receipt, why penal action should not be taken against them and 
the goods confiscated under s. 167(8) of the Sea Customs Act. Obviously the 
offence suggested was the importing of unlicensed articles into India. The plain- 
tiffs were informed that “the goods have been misdescribed as motor cycle parts 
whereas goods covered by the two bs/e (bills of entry) Nos. shown on the obverse 
are P51 pes (Pieces ?) “Rixe Mopeds” in CKD condition” and these goods appeared 
to have been imported in contravention of the a ad Trade Control Order issued 
under s. 8 of the Imports and Exports (Control) Act, 1947, It was alleged that 
their import licence was not valid for the import of 51 “Rixe” Mopeds. Their 
goods were classifiable under entry No. 294 of Part IV of the Schedule to the Im- 
port Trade Control Order. The plaintiffs justified the import under their license 
and under entry No. 295 of Section II of the Schedule which runs as follows:— 


Srecrion—I. 

Part and S.No. Description _ Licensing Policy for Esta- Validity of Remarks 
of I. T. C. Authority. blished Licence. 
Schedule. Importers 

1 2 8 4 5 6 
Part IV 
205. Articles (other than LIC Twelve N. C. vide 

l rubber tyres and tubes) months, Appendix I. 
adapted for use as - The detailed 
parts and accessories of , licensing po- 
motor oycles and lioy is given 
motor scooters, except in Appendix 
such articles as are also XXVI. 


adapted for use as 
parts and accessories 
of motor cars. 
Entry No. 294 is as follows :— 
204. Motor cycles and motor scooters :— 
(i) Motoreyclesand I.T.C. 50% Six Months (i) Quota licences issued for 
Scooters. Motor cycles will be valid for 
the import of Scooters, 

(ii) Licences granted under this 
item will not be valid for the 
import of motor cycles/scooters 
in a completely knocked down 
condition. 

(iii) Applications from approved 
manufacturers for import of 
motor cycles/scooters in c.k.d. 
condition will be considered 
ad hoc by C. C. I. in consulta- 
tion with Development Wing. 
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(tt) Auto-attachment. I.T.C. 380% Twelve (i) Additional licences, for auto- 
on the basis Months. -attachments will be granted to 
of imports Established. Importers of cycles 
of motor on an ad hoe basis. 
eyoles and (ii) Applications from approved 
scooters manufacturers for import of 


auto-attachments in ¢.k.d. con- 
dition will be considered ad hoe 
by C. C. I. in consultation with 
; Development Wing. 
The plaintiffs showed cause and urged that they had strictly complied with the 
terms of their licence and that the goods fell within the ambit of Entry No. 295 
but the Authorities did not accept this contention and by the two orders both 
passed on November 80, 1957 the Collector of Customs, Bombay held that the 
plaintiffs had failed to produce a valid import licence and had imported the goods 
in contravention of the Import Control Order, under s. 8 of the Imports and Ex- 
ports (Control) Act, 1947. He held the plaintiffs guilty of having committed 
offences under s. 167(8) of the Sea Customs Act and imposed several penalties as 
follows : - 
(1) Confiscation of goods of both the consignments, 


(2) Option under s. 188 of the Sea Customs Act to pay in lieu of confiscation a fine of 
Rs. 28,000 in respect of the ‘‘Jaladharti’’ consignment within four months. 

(3) A personal penalty of Rs. 9,600 in respect of the said consignment; 

(4) In respect of the “Meerkerk” consignment option under s. 188 of the Sea Customs 
Act to pay in lieu of confiscation a fine of Rs. 8,800; 

(5) A personal penalty of Rs. 8,700, in regard to the said consignment. 


Thus the plaintiffs were penalised to the extent of Rs. 18,800 and had to pay in 
all Rs. 45,100 in order to get possession of their goods the amount which they 
now claim from the defendants in the suit. 


Since a point of limitation arises in the suit we may here state the dates on which 
the amounts of fines and penalties imposed were paid up. They were as follows: 


Description of Payment :— Amount Date of 
Payment 
Personal penalty in respect of Jaladharti consignment. 9,600 áth Feb. 1958 
Personal penalty in respect of Meerkerk consignment. 3,700 -do- 
Fine in lieu of confiscation in respect of Meerkerk consignment 8,800 10th Feb. 1958 
Fine in lieu confiscation in respect of Jaladharti consignment 28,000 24th Feb. 1958 


Appeals were preferred to the Central Board of Revenue, but they were dismissed 
by that authority by a brief order on January 7, 1960. 


Now upon these facts it was the case of the plaintiffs that they had paid the 
said amounts under coercion to prevent the Customs Authorities illegally con- 
fiscating or detaining the plaintiffs’ goods. They stated in para. 12 of the plaint 
that the amounts were paid by them under duress and under protest. They 
claim that the amounts could not have been recovered from them and that the 
recovery was illegal and therefore the plaintiffs were entitled to recover the en- 
tire amount. 


The learned single Judge by his judgment dated January 15, 1964 has dis- 
missed the plaintiffs’ suit. He has held in view of a decision of a Division Bench 
of this Courtin D.P. Anandv. M/s. T. M. Thakore & Co.1 that the Customs Autho- 
rities might have come to the contrary conclusion and held the plaintiffs not guilty 
of importing the goods contrary to the provisions of the Imports and Exports 
(Control) Act, if that decision had been before them. Unfortunately, the deci- 


1 (1960) 0.C.J. Appeal No. 4 of 1959, August 17, 1960 (Unrep.). 
decided by Mudholkar and Shah JJ., on 


B.L,R—86.- 
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sion was given after both the orders of the Collector of Customs and of the Central © 
Board of Revenue. After thus holding, the learned single Judge nevertheless dismis- 
sed the plaintiffs’ suit because of the view which he took on the question of the juris- 
diction of a civil Court in a suit to interfere with the findings of the Customs 
Authorities in a matter like this. The learned single Judge referred to the leading 
case of Secretary of State v. Mask & Co. and held that although it could be said 
that the Authorities had come to a wrong decision in law still it was a decision 
which they had jurisdiction to take and that, therefore, the civil Court in a suit 
could not interfere with that decision even though wrong in law. Reference is 
also made to the decision of this Court in D. P. Anand v. M/s. T. M. Thakore & 
Co., and to s. 188 of the Sea Customs Act which imparts finality to the orders of 
the Authority. The learned Judge held that the suit as framed is governed by 
art. 14 of the Limitation Schedule and not as urged by the plaintiffs by art. 62 
and, therefore, he held that the suit was barred by limitation having regard to the 
period of limitation laid down in art. 14. On behalf of the defendants the notice 
under s. 80 of the Civil Procedure Code served prior to the filing of the suit on 
November 12, 1960 was also challenged as defective and invalid to found the cause 
of action in the plaint, but the learned Judge held that the notice was a valid 
notice. That was the only finding which the learned Judge gave in favour of the 
plaintiffs in the suit. All these findings except the one as to notice have been 
challenged on behalf of the plaintiffs-appellants by Mr. Sorabjee. 

So far as the merits of this case are concerned, we do not think that much need 
be said beyond referring to the decision of the Division Bench of this Court in 
D.P. Anand v. M/s.T. M. Thakore & Co., a decision which was referred to by the 
learned single Judge also. So far as we can see the present case is both on the 
facts and in law almost identical with the case before the Division Bench in that 
appeal. The plaintiffs in the suit in that appeal were challenging three orders 
of the Collector of Customs confiscating certain motor accessories imported into 
India and the levying of a personal penalty and fine on them for having contra- 
vened the provisions of s. 167(8) of the Sea Customs Act. They had obtained an 
Established Importer’s Licence for importing “Auto spare parts” falling under 
Entry No. 295 as here and pursuant to that licence they had indented goods with 
a British Manufacturer M/s. Quickly Motor Cycle. It was not disputed in that 
case by the plaintiffs that with the spare parts ordered almost 80 complete motor 
cycles could have been assembled-with the exception of tyres, tubes and saddles, 
which of course could not be imported. In that case also the Authorities confis- 
cated the goods and levied personal penalties and fines because according to them 
the plaintiffs in that suit had contravened the terms of their licence which prohi- 
bited them from importing into India motor-cycles in a completely knocked down 
condition. The plaintiffs’ case there was also as it is here, that they had only 
imported ‘“‘auto-spare parts” in accordance with their licence. After referring 
to the respective entries in the schedule in Section II of the Policy statement, the 
Division Bench held : 

“It will be clear from these entries that a person who has obtained a licence which refers to 
any one of these entrics is entitled to import articles adapted for use as parts and accessories of 
auto vehicles. Entry 295 in particular would cover the goods of the respondents as thereunder 

-articles, other than rubber tyres and tubes, adapted for use as parts and accessories of motor 
cycles and motor scooters arc permitted to be imported. There is no restriction for import of 
parts and accessories of motor cycles which when taken together can be assembled into a com- 
plete motor cycle.” 

Thus the point which the Division Bench laid down in that case was that there 
was no bar to the import of parts and accessories of motor cycles even though 
taken together they could be assembled:into a complete motor cycle. 

Then the Division Bench pointed out what was the duty of the Collector of 
Customs in such cases, and they observed: 

“What the Collector had to satisty himself was whether by reference to entry 295 or to either 
of the two remaining entrics mentioned in that licence, the articles imported by the respondents 


2 (1040) 42 Bom. L.R. 767, P.C 


1966.] TARACHAND U. UNION OF INDIA (0.C.J.)—Kotval J. 568 


could be said to have been not covered by any of them. It he had proceeded from that point 
of view he could have seen that the imports were completely covered by the licence. Since the 
imports covered by the licence were permitted to be imported, he could not carry his enquiries 
any further. However, as it happened, he considered all the four indents together, came to 
the conolusion that excepting for tyres, tubes and saddles the parts and accessories imported by 
the respondents could be utilised for assembling 80 auto cycles and that the respondents had 
thus in effect imported 80 auto cycles in a completely knocked down condition, though they did 
not possess a licence under entry 204 for importing into India auto cycles in a completely knocked 
down condition....., But that was not what the Collector had to ascertain. His duty was to 
satisfy himself whether the licence which the respondents possessed permitted them to import 
the articles indented for by them and which actually arrived in India in four different consign- 
ments by four different steamers. In our opinion, therefore, the Collector’s approach to the 
matter was wholly wrong and, therefore, the learned single Judge was justified in quashing his 
orders.” 

Here then the Division Bench pointed out the limits of the duties of the Collector, 
in other words, the extent of his jurisdiction in determining whether the 
articles imported were legally imported into India or not. What the Division 
Bench pointed out was that the Collector was entitled to look to the licence, exa- 
mine the goods and decide whether they were in accordance with the license. He 
cannot by referring to extraneous facts or other entries come to the conclusion 
that they were not covered by the licence. Then it is made clear in the latter 
passages as follows : 


“Now here, the Collector no doubt held the respondents having imported into India some 
articles which were not permitted to be imported into India, but this conclusion was drawn by 
- him not by reference to the licence held by the respondents, but by reference to entry 294 in 

column 6 by which certain restrictions have been laid down for the import into India of motor 
oycles in a completely knocked down condition. For one thing, what the respondents had im- 
ported was, ‘parts and accessories’ though under one licence under four different. consignments. 
Again the articles imported by them were inadequate for assembling 80 complete auto cycles, 
for the simple reason that no tyres, tubes and saddles could have been provided for the auto 
cycles. It is admitted before us that the tyres and tubes used on these motor cycles are not 
of the standard type and are not manufactured in India. There is nothing to show whether the 
saddles used on these motor cycles were of the standard type. In the circumstances, therefore, 
it could not be said that by following devious method the respondents could be said to have 
imported 80 motor cycles into India in a completely knocked down condition. The Ccllector’s 
conclusion that, this is what the respondents intended to do, was the result of an erroneous ap- 
proach to the matter, and, therefore, interference in the writ jurisdiction was permissible.” 
What has happened in the present case is, in our opinion, very much the same. 
The goods imported under the two consignments were motor vehicle parts falling 
directly within entry No. 295. No doubt, by assembling those parts, the importer 
could have obtained for himself 51 “Rixe” Mopeds. That position was never 
disputed by the plaintiffs themselves. The bills of entry at exh. A show in 
what condition the goods arrived. These were undoubtedly at the time of im- 
port, “motor vehicle parts” and that is precisely what the plaintiffs were permit- 
ted by their licence to import. There was thus no restriction on the import of 
these parts and accessories of motor cycles though taken together they could be 
assembled into a complete motor cycle. Since the imports are covered by the 
licence within the meaning of the decision, the Customs Authorities could not 
have proceeded with the enquiry any further. They could not, for instance, have 
lumped. together the two consignments which though imported under one licence 
arrived separately and were received on different dates and could not have come 
to the conclusion that the plaintiffs had imported 51 “Rixe” Mopeds in a com- 
pletely knocked down condition. That, upon the principle laid down in the Divi- 
sion Bench decision in D. P. Anand v. M/s. T. M. Thakore & Co., was not for the 
.Collector to ascertain. 


“His duty was to satisfy himself whether the licence which the Respondents possessed 
permitted them to import the articles indented for by them and which actually arrived in Indio 
n four different consignments by four different steamers.” 
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Even. the learned single Judge felt that the decision was clearly applicable to 
the present case and he has said in his judgment: 


“Now, having regard to the above decision of the Court, I have no doubt that if the same 
was supplied to the authorities, they should have held that the plaintiffs were not guilty of im- 
porting any goods contrary to the provisions of the Imports and Exports (Control) Act. Both 
the Tribunals should have followed the reasoning of the Division Bench and held that the plain- 
tiffs were entitled to import the goods in question under the licence held by them,” 


We are in agreement with this finding. We hold that ŝo far as the merits in this 
case is concerned, it is clearly covered by the decision of the Division Bench and 
that the plaintiffs were entitled to import the goods which they did in the two 
consignments which arrived per s.s. “Meerkerk” and s.s. “Jaladharti”. If so, 
they could not have been penalised for importing those goods under s. 167 (8) of 
the Sea Customs Act or s. 8 of the Imports and Exports (Control) Act. 


The decision of the Division Bench in D. P, Anand v. M/s. T. M. Thakore & 
Co. was attacked on behalf of the respondent Union by Mr. Cooper. He urged 
that its authority is considerably shaken, if it is not actually overruled, by a deci- 
sion of the Supreme Court of India, in Girdharilal v. Union of India.2 That was 
a case where the licence was to import “Jackson type oval plate single boltbelt 
fasteners”, but what according to the Authority was imported were “Stove Bolts 
and Nuts” for which no licence had been obtained. That was thus the reverse of 
the case which we have before us. There the licence was to import one complete 
article, but what the importers were alleged to have imported were parts of that 
article, for which admittedly there was no licence and which in fact could not be 
imported into India. At page 1521 the Supreme Court found firstly that “it did 
not stand to reason that a component part which has no use other than as a com- 
ponent of an article whose importation is prohibited is not included in a ban or 
restriction as regards the importation of that article”, and they added ‘we cannot 
accede to the position that it is the intention of the rule that importers are 
permitted to do indirectly...”. It must be noticed here that the entry of compo- 
nents into India such as were imported in that case was prohibited whereas in 
the case before us the both “Rixe”? Mopeds under entry No. 294 as also parts and 
accessories under entry No. 295 could have been imported. That is the first 
point of distinction between the Supreme Court decision and the present case, 


But the further point made upon that decision was that the decision of this 
Court in D. P. Anand v. M/s. T. M. Thakore & Co. is no longer good law in view 
of that decision of the Supreme Court. In this respect the following is the only 
passage in that judgment (p. 1521): 

t“ ...Learned Counsel, however, relied upon an unreported judgment of the Bombay High 
Court delivered by Mr. Justice Mudholkar when a Judge of that Court in Appeal No. 4 of 
1959 (Bom.) D. P. Anand v. M/s. T. M. Thakore & Co. in support of his submission that a ban 
on a completed article, having regard to the phraseology employed in the Hand-book cannot be 
read as a restriction or prohibition of the separate importation of the component parts which 
when assembled result in the article whose import is prohibited. We do not read the judg- 
ment in the manner suggested by learned counsel. The learned Judge in the judgment recorded 
an admission that the articles imported which were components of a motor-bicycle, would not 
when assembled form a complete cycle which was the article whose importation was restricted 
because of the lack of certain essential parts which were admittedly not available in India and 
could not be imported”. 


Reading this passage we cannot accede to the argument on behalf of the respon- 
dents that these remarks have in any way shaken the authority of the decision 
in D. P. Anand v. M/s. T. M. Thakore & Co. much less that they have overruled 
it. It seems that on the contrary the Supreme Court referred to that authority 
and merely distinguished it. Of course, it is not in terms held that it laid down 
good law but we cannot also hold that it is no longer binding on us. In our opi- 
nion, the decision in D. P. Anand’s case, of a Division Bench of this Court, is still 


3 [1964] A.LR. S.C. 1519. 
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good law and not affected by the judgment of the Supreme Court in Girdharilal’s 
case. Since it is binding on us, we must respectfully follow it. 

Then we turn to the point of jurisdiction. It was urged by Mr. Cooper on be- 
half of the respondents that even assuming that the Collector took a wrong view, 
it amounted to a mere error of law but the authorities had the jurisdiction none- 
theless to decide the issue rightly or wrongly, and it is only an error of jurisdic- 
tion which can be corrected by a civil Court. Therefore, in a suit the civil Court 
was not competent to interfere with the finding. In this respect Mr. Cooper relied 
upon the provisions of s. 188 of the Sea Customs Act particularly the last clause 
thereof which says “Every order passed in appeal under this section shall, subject 
to the power of revision conferred by section 191, be final”. The finality thus 
imparted to the orders of the Customs Authorities can only be ignored or set aside 
if the order passed is wholly beyond their jurisdiction. But here Mr. Cooper 
urges that the order passed, assuming that it was on a wrong view of law was none- 
theless an order which fell within their jurisdiction. 

The leading case on the subject is the decision of the Privy Council in Secretary 
of State v. Mask & Co. In that case the Privy Council laid down two propositions 
which one finds referred to in most of the subsequent cases. They are (1) the 
exclusion of the jurisdiction of the civil Courts is not to be readily inferred 
but such exclusion must either be explicitly expressed or clearly implied and (2) 
that even if jurisdiction is so excluded, the civil Courts have jurisdiction to exa- 
mine into cases where the provisions of the Act have not been complied with, or 
the statutory tribunal has not acted in conformity with the fundamental prin- 
ciples of judicial procedure. We shall presently show that these principles are 
settled law, but whatever apparent difference or difficulty that has arisen sub- 
sequently is the difficulty in their application. If it is once held that the prin- 
ciple of the decision in D. P. Anand v. M/s. T. M. Thakore & Co. is applicable to 
the present case then there remains little difficulty in holding that the action of 
the Customs Authorities was beyond the ambit of their powers or their jurisdic- 
tion, for the judgment in D. P. Anand’s case itself shows that the Division 
Bench regarded the action as beyond the powers of the Authorities. When 
Mr. Justice Mudholker held 


“that was not what the Collector had to ascertain. His duty was to satisfy himself whether 
the licence which the respondents possessed permitted them to import the articles indented for 
by them and which actually arrived in India in four different consignments by four different 
steamers” 
he was actually referring to the jurisdiction of the Collector, and nothing else. 
In a later passage, he said: 


“Now here, the respondents had a licence in their favour and, therefore, what the Customs 
Authorities had to satisfy themselves was whether the goods imported by the respondents were 
permitted to be imported under that licence. If they were so permitted, then the matter ended 
there and the Collector had to do nothing.” 

Here again, the reference, in our opinion, clearly is to the power or jurisdiction of 
the Collector. In any case, pointing out that what the Collector has to do is to 
satisfy himself that the goods imported are in accord with the licence and that he 
cannot import extraneous considerations or look to other entries to determine 
that the goods were not according to the licence, was a decision as to jurisdiction. 
If so, it would certainly fall within the second principle laid down in Mask & 
Co.’ case that the civil Courts have jurisdiction to examine into cases where 
the provisions of the Act have not been complied with. 

In Lagman Purshottam Pimputkar v. State of Bombay‘, at page 218 the princi- 
ple was thus stated: . 

“It is settled law that the civil courts have the power and jurisdiction to consider and 
decide whether a tribunal of limited Jurisdiction has acted within the ambit of the powers con- 
ferred upon it by the statute to which it owes its existence or whether it has transgressed the 
limits placed on those powers by the legislature” 


4 [1964]15S.C.R. 200, s.c. 66 Bom. L.R. 120. 
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and in support of that proposition the Supreme Court quoted the same passage 
to which we have referred from the case of Mask & Co. In the case of Firm 
Radha Kishan (Deceased) represented by Hari Kishan v. Administrator, Municipal 
Committee, Ludhiana’ the Supreme Court again referred to the decision in Mask 
£ Co. and quoted with approval the statement of principle by Lord Macnaghten 
in East Fremantle Corporation v. Annois®, as follows : 


‘The law has been settled for last hundred years. If persons in the position of the appellants, 
acting in the execution of a public trust and for the public benefit, do an act which they are 
authorised by law to do, and do it in a proper manner, though the act so done works a special 
injury to a particular individual, the individual injured cannot maintain an action. 

In a word, the only question is, has the power been exceeded? Abuse is only one form of 

excess,”’ 
Mr. Sorabjee also invited our attention to a recent decision of the Court of 
Appeal in England in R. v. Paddington Valuation Officer’, where Lord Denning, 
then Master of the Rolls, in discussing the question “On what grounds will 
certiorari lie?’’ observed : 


**,... che Divisional Court thought that it would only lie for excess of jurisdiction or error 
of law on the face of the list. But the word ‘jurisdiction’ in this context has innumerable shades 
of meaning. Some advocates are prone to say that, whenever a tribunal or other body decides 
wrongly, it exceeds its jurisdiction. It has only jurisdiction, they say, to decide rightly, not 
to decide wrongly. This is too broad a view altogether. I would say that, if a tribunal or body 
is guilty of an error which goes to the very root of the determination, in that it has approached 
the case on an entirely wrong footing, then it does exceed its jurisdiction.” 


We may point out that it is just precisely this that the judgment of the Division 
Bench holds happened in the case before them and we have held has happend in 
the present case. After pointing out the error which the Authorities had made 
in that case Mr. Justice Mudholker expressly stated “In our opinion, therefore, 
the Collector’s approach to the matter was wholly wrong and, therefore, the lear- 
ned single Judge was justified in quashing his orders”. He reiterated that re- 
mark in a later passage also. That decision, we have already shown, squarely 
applies to the facts of the present case and, therefore, it must be held that the ap- 
proach of the Authorities to the present case was on an entirely wrong footing. 

In his reply to the arguments on behalf of the appellants, Mr. Cooper referred 
us to a number of decisions which so far as we can see refer to the same principles 
but apply them to different facts and circumstances. In Kamla Mills v. Bombay 
States, the question before the Sales Tax Authorities was as to what was the charac- 
ter of the sale transaction on which the dealer was to be taxed. In other words, 
what the Authorities decided was under which of two or more categories the tran- 
saction fell. That is the same thing as saying under which of two competing 
entries in the schedule under the Imports and Exports Control Act the imported 
goods would fall. Where, extraneous considerations have prevailed with the 
Authoritics and an entry which had no bearing upon the question was looked at 
in order to decide that the goods imported were not in accordance with the licence 
obtained, the case would clearly fall outside the ambit of the powers of the 
Authorities. 

Reference was also made by Mr. Cooper to a recent decision of the Caleutta 
High Court, Nani Gopal v. State.” That case was a case of exercise of discipli- 
nary jurisdiction, and can hardly be material in determining the question before us. 
The case merely lays down to what extent interference is possible with the con- 
clusions of an Enquiry Officer by a civil Court. Two recent decisions of the 
Supreme Court may also be usefully referred to here. They are (1) Venkataraman 
& Co. v. State of Madras’, and (2) Firm and Illurt Subbayya Chetty & Sons v. 
The State of Andhra Pradesh.’ In the former case the Supreme Court laid down 
the principle thus: 


5 eee R. 278, at p. 280. 9 [1966] ALR. Cal. 42. 
© [1902] A.C. 218, at p. 217. 10 1908 1 S.C.J. 515. 
7 [1965]2 All E.R. 836, at p. 842. 11 [1964] 1 S.C.R. 752. 
8 19654 ALR. S.C. 1942. 
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‘The inference of the exclusion of the jurisdiction of the civil Courts should not be generally 
made. A suit in a civil Court will always lie to question the order of a tribunal created by a 
statute even if its order is, expressly or by necessary implication, made final, if the said tribunal 
abuses its power or does not act under the Act but in violation of its provisions.” 


Here again, therefore, the question which can be agitated in a suit in a civil Court 
is stated to be whether the tribunal acted in accordance with thé Act or in violation 
of its provisions and that is precisely what in our opinion has happened in the 
case. The same principle was reiterated in State of Kerala v. N. Ramaswami Iyer 
& Sonst? Again relying upon the decision of the Privy Council in the case of 
Mask & Co, the principle laid down was : 


“It is true that even if the jurisdiction of the civil court is excluded, where the provisions 

of the statute have not been complied with or the statutory tribunal has not acted in conformity 
with the fundamental principles of judicial procedure, the civil courts have jurisdiction to examine 
those cases.” 
Therefore, the crucial test is whether the Customs Authorities have complied 
with the provisions of a statute namely the entries in Part II of the Schedule. 
If they had not, as we have shown they did not, then interference by the civil 
Court even in a suit is justified. For these reasons, we are unable to agree with 
the learned single Judge that 


“Having regard to the observations in the case of D. P. Anand and another vs. M/s. T. M. 
Thakore and Co. in Appeal No. 4 of 1958, it appears to me that in that matter the Court inter- 
fered with the decision of the Customs Authorities in its supervisory jurisdiction on the ground 
that the approach of the authorities to the matter was not correct. It is difficult for me to 
accept Mr. Sorabjee’s contention that in a civil suit, decisions of the Customs Authorities are 
liable to be challenged on such grounds.” 


We hold that in the circumstances the Customs Authorities clearly approached 
the case on an entirely wrong footing and exceeded their jurisdiction when they 
held that the goods imported by the appellants were “Rixe” Mopeds in a comple- 
tely knocked down condition. 


We may also point out that the classification ‘completely knocked down 
condition” does not form part of any relevant entry in the Schedule and to 
that extent also the Authorities went beyond their jurisdiction to hold so. It is 
a new classification conjured up by the Authorities to rope in imports as being 
illegal which reading the terms of the licence and Entry No. 295 would be clearly 
legal. We are here concerned with a provision of law which visits penal conse- 
quences on the importer and we cannot, therefore, permit to be read into any 
entry a condition or qualification which on its terms is not there. What the 
authorities say here is simply this “You have imported into India 51 Rixe Mopeds 
—but ina completely knocked down condition and that import would not fall there- 
fore under entry 295”. It so happens that in the present case the parts imported 
came from one and the same country in two consignments in quick succession 
though by different boats, and therefore the Customs Authorities were enabled to 
allege that they formed 51 Rixe Mopeds in CKD (Completely Knocked Down) 
condition. But suppose a licence had been granted to import cycle parts and the 
importer had imported at intervals of 8 months each (a) 1000 cycle frames from 
Germany, (b) 2000 cycle wheels from England; (c) 1000 handle bars from France 
and (d) 1000 chains from the U.S.A. and those parts could fit each other to make 
a complete cycle, could the authorities still say that the importer had imported 
1000 cycles in CKD condition. And what would happen if consignment No. 1 
had passed through Customs when it first arrived? Could the authorities still relate 
back consignments 2, 8 and 4 to consignment No. 1 and say that the importer had 
imported 1000 cycles? A number of interesting but dangerous possibilities would 
be opened up. We do not think that the law intended the import trade to be at 
the mercy of the ingenuity of a particular officer in correlating one item of import 
with another item, from wherever it came, at whatever time it came, and what- 


12 (1966) 18 S.T.C. 1, at p. 7. 
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ever the condition in which it came. It is these dangerous possibilities against 
which the Division Bench set itself in D. P. Anand v. M/s. T. M. Thakore & Co. 

It was urged on behalf of the Collector that the Department’s supervision over 
imports and the controls would be rendered largely illusory upon the view we take 
of this matter. We do not think so. The difficulty pointed out could be obviated 
by a judicious use of other powers which the licensing authorities undoubtedly 


possess. Rule 5 of the Imports (Control) Order, 1955 as amended upto March 18, 
1964 prescribes that : 


“(1) The licensing authority issuing a license under this Order may issue the same 
subject to one or more of the conditions stated below:— 

(i) that the goods covered by the license shall not be disposed of, except in the manner 
prescribed by the licensing authority, or otherwise dealt with, without the written permission 
of the licensing authority or any person duly authorised by it, ..... 

(iit) that the applicant for a license shall execute a bond for complying with the terms 
subject to which a license may be granted. 

(2) A license granted under this Order may contain such other conditions, not inconsistent 

with the Act or this Order, as the licensing authority may deem fit”. 
These are wide powers by the mere use of which the licensing authority could 
have Leu es countermanded if it so desired the importation of spare parts which 
would go to make up a complete Rixe Moped or being imported, they could have 
countermanded the use of them for assembling a new complete Rixe Moped, but 
no such condition was imposed. But for the reason that no such condition was 
imposed we cannot enlarge the powers of the enforcement authority or impute 
to them the power to read that condition into the license and then seize 
the goods. In essence that is what the Authorities are doing in the present case. 
In the circumstances, the goods could not have been confiscated nor could the 
Authorities have proceeded to impose the fines and penalties which they inflic- 
ted upon the appellants and which admittedly the appellants have paid. 

Then we turn to the other questions involved in this appeal. Once it is held 
that the action of the Authorities was in excess of their jurisdiction the question 
of limitation practically resolves itself. The learned single Judge held the issue in 
favour of the respondents. He held the appellants’ suit barred by time because 
in his opinion it was governed by art. 14 of Limitation Schedule which runs as 
follows: 


“14. To set aside any act or order of an officer of One year The date of 


Government in his official capacity, not herein otherwise the act or 
expressly provided for. order,” 


The learned Judge held that this was the Article applicable and, therefore, the 
plaintiffs’ suit was barred by time. It seems to us that even assuming that art. 
14 applies, the suit in the instant case would not be barred. The final order was 
passed when the Board of Revenue rejected the plaintiffs’ appeal. That was on 
January 7, 1960. The suit was filed on February 8, 1961. Now undoubtedly 
if matters had rested there, the suit would appear to be beyond one year and so 
barred under art. 14, but there is the fact that the plaintiffs had given the statutory 
notice under s. 80 of the Civil Procedure Code on November 12, 1960. They 
would, therefore, be entitled to the two months period in addition to the one year 
prescribed. If this period of the notice is taken into account then the suit filed 
on February 8, 1961 would be within limitation. 

But we do not propose to rest our decision on this footing because, in our opinion, 
the suit does not fall under art. 14 but would properly fall under art. 62 of the 
Limitation Schedule which runs as follows:— 


“62. For money payable by the defendant to the Three years When the money 
plaintiff for money received by the defendant for the plain- is received.” 
tiffs use. 
That this Article is applicable in a case like this is established upon a recent deci- 
sion of the Supreme Court in 4. V. Subba Rao v. State!®, The Supreme Court 


18 [1965]25.C.R. 577, at p. 614. 
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there discussed the history and origin of art. 62 and the question whether the 
intention of the defendant in receiving moneys for the plaintiff’s use was material 
and if so, to what extent. The Supreme Court pointed out that there has been 
some difference of opinion on the construction of art. 62. They showed that the 
controversy had arisen on the point whether there ought to be a literal compliance 
with the last part of the first column of the Article before it could be applied viz. 
“money received by the defendant for the plaintiff's use.” After pointing out 
the different views the Supreme Court accepted the view taken by Mr. Justice 
Mookerjee in Mahomed Wahib v. Mahomed Ameer, where the learned Judge said 


“the Article, when it speaks of a suit for money received by the defendant for the plant- 
iff’s use, points to the well known English action in that form; consequently the Article ought 
to apply wherever the defendant has received money which in justice and equity belongs to the 
plaintiff under circumstances which in law render the receipt of it, a receipt by the defendant 
to the use of the plaintiff”. 


Applying this interpretation of the Article in the present case, the amounts which 
the plaintiffs claim in the suit were paid by the plaintiffs to the Collector of Cus- 
toms, Bombay after the orders were passed imposing the penalties upon the 
plaintiffs. We have now found the orders of the Authorities illegal and in excess 
of their jurisdiction. The defendants, therefore, have received the money which 
in justice and equity belongs to the plaintiffs under circumstances which in law 
render the receipt of it by the defendants, a receipt by the defendants to the use 
of the plaintiffs. The plaintiffs’ claim was thus well within time. 


Lastly, there remains the question as to the notice under s. 80 of the Civil Pro- 
cedure Code in the case. It was pointed out by Mr. Cooper that the plaintiffs 
have based their cause of action in para. 12 of the plaint on allegations of coercion 
and duress and they have averred that they paid the moneys under protest. 
Mr. Cooper pointed out that while this is no doubt the case put forward in the plaint, 
no such case was adumbrated in the notice under s. 80 of the Civil Procedure Code. 
In that notice, all that was stated was that the orders of the Collector of Customs 
were illegal upon the grounds stated in para. 9, that the decision of the Central 
Board of Revenue upholding the orders of the Collector of Customs was wrong 
and that the plaintiffs were entitled “to recover back the amounts of fine and 
personal penalties paid aggregating to Rs. 45,100/-’. Thus it is a simple case 
of money illegally recovered by the defendants from the plaintiffs and if the orders 
be illegal then the money is being held by the defendants for the plaintiffs’ use. 


Now no doubt under s. 72 of the Indian Contract Act moncy paid by mistake 
or coercion can be claimed back upon an allegation to that effect being established 
as if upon an implied contract to repay the money, but that is an additional cause 
of action to the one which is indicated in art. 62 of the Limitation Schedule. We 
need not, therefore, go into this alternative and possible cause of action which 
the plaintiffs could have alleged and proved. Undoubtedly, if that were the only 
cause of action perhaps Mr. Cooper may be entitled to succeed. In our view 
the case clearly falls under art. 62 and the cause of action for a suit there indica- 
ted is “money payable by the defendant to the plaintiff for money received by 
the defendant for the plaintiff’s use”. In that view, the lacuna pointed out inthe 
notice is not necessarily fatal to the plaintiffs’ suit. The plaintiffs have in the 
plaint, in stating the cause of action, referred to art. 62 of the Limitation Schedule. 


Yor these reasons, we allow the appeal, set aside the judgment and decree of the 
learned single Judge and instead pass a decree for Rs. 45,100 in favour of the 
plaintiffs and against the defendants. Prayer (d) for interest is also granted. 
The respondents shall pay the costs of the appellants throughout. 


l Appeal allowed. 
Solicitors for the petitioner: Gagrat & Co. 
Solicitor for the respondents : V. B. Shastri. 
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FULL BENCH. 


Before the How ble Mr. S. P. Kotoal, Chief Justice, Mr. Justice Mody and Mr. Justice Kantawala. 
K. B. KHATAVKAR v. S. TAKI BELIGRAMI.* 


Bombay Industrial Relations Act (Bom. XI of 1947), Secs. 8, 36, 42, 78, 79—Industrial Disputes 
Act (XIV of 1947), Secs. 25F, 25G, 25H-—Whether “retrenched employee” an employee within 
8. 3 (18)—Such employee whether can apply for reinstatement. 


A “retrenched employee”? is an employee within s. 8 (13) of the Bombay Industrial 
Relations Act, 1946 (as the section stood prior to its amendment by Mah. Act XXII of 1965) 
and can apply to a Labour Court for reinstatement under ss. 78 and 79 of the Act. 

The words ‘tany person employed” in s. 8 (13) of the Act mean any person employed to do 
work at any time and the definition contained in that section has no reference to the point 
of time at which the person whose case is under consideration was doing his work. 

‘A retrenched employee is also ‘ta person employed in any industry” within the main de- 
finition of “employee” in s, 8 (73) of the Act. 

C. P. T. Service v. Raghunath,’ B. Coleman & Co. v. P. P. Das Gupta? ia P. L. Mayekar 
v. Amichand,” applied. . 

Lavman v. The State Industrial Court ai Nagpur, t referred to. 


OnE Khatavkar (petitioner in Special Civil Application No. 1559 of 1964) 
was an employee of M/s. Bharat Vijay Velvet and Silk Mills (respondents | 

No. 2) who are a firm conducting a velvet and silk mills. The petitioner’ a 
work was that of a tracer. Respondents No. 2 terminated the services of the 
petitioner by a notice in which they stated that they did not have sufficient 
work in the concern for two tracers. As required by s. 42(4) of the Bombay 
Industrial Relations Act, the petitioner approached respondents No. 2 with a 
request that he should be reinstated. As the request was not- conceded, he 
filed an application for reinstatement to the Labour Court under ss. 78 and 79 
of the Act. In support of his application he alleged that his retrenchment 
was effected with an ulterior motive, that he was only one tracer in the Design 
Department of the respondents’ concern, and that the requisite procedure was 
not resorted to in terminating his services. Respondents No. 2 took up a 
preliminary objection that the petitioner was not an employee within the 
meaning of that term in s. 38(J3) of the Act and that his application to the 
Labour Court was therefore incompetent. The Labour Court, following cer- 
tain earlier decisions of the Industrial Court, upheld the objection and dis- 
missed the petitioner’s application. The petitioner went in appeal to the 
Industrial Court but the Industrial Court dismissed the appeal on the ground 
that by an earlier decision of a Full Bench of that- Court in Soma Ramjee 
Varghade v. Shri Madhusudan Mills Ltd., Bombay, Appeal (IC) No. 34 of 
1964, it had been held that a retrenched worker was not an employee under 
S. 3(13) of the Act. The petitioner challenged the validity of these orders 
of the Labour Court and the Industrial Court under art. 227 of the Consti- 
tution of India. 

This petition along with another petition in which a similar question was 
involved came up for hearing before a bench composed of Tarkunde and Bal 
JJ. As there was a difference of opinion between their Lordships on the 
question of law arising in the petitions, they delivered the following separate 
judgments on April 3, 1967, and referred a question to a Full Bench. 


TARKUNDE J. At the relevant time s. 3(/3) of the Bombay Industrial Rela- 
tions Act ran as follows: 
‘employee’ means any person employed to do any skilled or unskilled work for hire or 


Decided, August 7, 1970. Special Ap- 8 (1955) 57 Bom. L. R. 1000, 
plication No. 1559 of 1964 (with Special 4 (1967) T Civil a eee vas Nos. 
Civil Application No. 851 of 1966). 345 and 575 of 1066, decided by L. M. Paran- 


1 o A. I. R. S. C. 104. jape and Bal JJ., on March 11, 1967 (Unrep.). 
2 [1970] A. I. R. S. C. 426. 
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reward in any industry, and includes— 

(a) a person employed by a contractor to do any work for him in the execution of a contract 
with an employer within the meaning of sub-clause (¢) of clause (14); 

(b) a person who has been dismissed or discharged from employment on account of any 
dispute relating to change in respect of which a notice is given or an application made under 
section 42 whether before or after his dismissal or discharge...” 


The clause goes on to provide that a person employed in a managerial, super- 
visory or technical capacity is not included in the term ‘‘employee’’, but we 
are not concerned with that part of the clause. 

It will be noticed that the definition of the word ‘‘employee’’ quoted above 
is in two parts. In the main part the term is defined to mean any person em- 
ployed to do any skilled or unskilled work for hire or reward in any industry. 
In the second part, which may be called the inclusive part, of the definition 
are included contractors’ employees and employees who are dismissed or dis- 
charged under certain circumstances. 

It may be added that sub-cl. (b) of the inclusive part of the definition was 
amended recently by Maharashtra Act XXII of 1965. As amended the sub- 
clause reads as follows: 


“{b) a person who has been dismissed, discharged or retrenched or whose services have been 
terminated from employment on account of any dispute relating to change in respect of which 
a notice is given or an application made under section 42 whether before or after his dismissal, 
discharge, retrenchment or, as the case may be, termination from employment;” 

The question which we are referring to a Full Bench arises under the de- 
finition prior to this amendment. 

We have noticed above that the Industrial Court relied on a previous deci- 
sion of its Full Bench in Soma Ramjee Varghade v. Shri Madhusudan Mills 
Ltd., Bombay! for holding that a retrenched employee was not an ‘‘employee”’ 
under s. 3(73). The decision of the Full Bench of the Industrial Court in 
that case was based on the assumption.that an ex-employee is not covered by 
the main part of the definition of ‘‘employee’’ in s. 8(/3) and that he can be 
held to be an employee only if he is covered by sub-cl. (b) of the inclusive 
part of the definition. On that assumption the Full Bench considered whether 
a retrenched employee is covered by the expression ‘‘dismissed or discharged’’ 
which occurred in sub-cl. (b). The Full Bench held that a retrenched em- 
ployee is neither dismissed nor discharged and that he is, therefore, not an 
“employee” and cannot file an application for reinstatement under ss. 78 and 
79 of the Act. 

It would, with respect, not be difficult to show that the Full Bench was 
Wrong in its view that the word ‘‘discharge’’ is not wide enough to include 
a case of retrenchment. The ordinary meaning of the word retrenchment was 
considered by the Supreme Court in Hariprasad Shivshankar v. A. D. Divel- 
kar? - Their Lordships observed that ‘‘retrenchment means discharge of sur- 
plus workmen in an existing or continuing business.’’ It is thus clear that 
retrenchment is a particular kind of discharge and that the word ‘‘discharge’’ 
is wide enough to include cases of retrenchment. We are accordingly of the 
view that the Full Bench of the Industrial Court was not right in holding that 
a retrenched worker is not covered by the expression ‘‘dismissed or discharged’? 
in sub-el. (b) of s. 3(13). 

_ Another difficulty, however, arises if we are to accept as correct the assump- 
tion of the Full Bench that an ex-employee cannot come within the definition 
of the word “‘employee’’ unless he is covered by sub-cl. (b) of the inclusive 
part of the definition. Sub-clause (b) applies only to those workmen who were 
dismissed or discharged ‘‘on account of any dispute relating to change...” 
Under the Act the dismissal or discharge of an employee is itself a change, 
but it cannot be said that whenever an employee is dismissed or discharged 


a {1965] The Industrial Court Reporter 2 (1956) 59 Bom. L. R. 884, S.C. 
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his dismissal or discharge was ‘‘on account of any dispute relating to change.”’ 
What sub-cl. (b) requires is that there should -have been a dispute relating to 
a change prior to the dismissal or discharge of an employee and that the dis- 
missal or discharge should have been on account of that dispute. It must 
follow that where an employee is dismissed or discharged on account of an 
alleged misconduct unconnected with a pending industrial dispute, he is not 
an employee within sub-cl. (b). Unless such a person is covered by the main 
part of the definition of ‘‘employee’’ in s. 3(13) he would not be able to 
apply to the Labour Court to challenge the legality or propriety of his dis- 
missal or discharge. In other words, an employee who has been dismissed or 
discharged for any reason unconnected with a pending industrial dispute can- 
not be regarded as an employee unless the word ‘‘employee’’ includes an ex- 
employee under the main part (as distinguished from the inclusive part) of 
the definition of that term in s. 3(/3). 


It appears to have been brought to the notice of the Full Bench of the 
Industrial Court that its approach to the definition of ‘‘employee’’ would lead 
to the result that a worker who is dismissed or discharged for misconduct 
would be debarred from making an application to the Labour Court. The 
Full Bench brushed aside the objection by observing: ‘‘It is unnecessary for 
us to enter into this point which does not arise in this reference; Shri Nara- 
yanswami (employer’s advocate) concedes that such a person would not be 
debarred from challenging his dismissal or discharge in a Labour Court.’’ This 
was obviously a very unsatisfactory way of dealing with the issue. The con- 
cession which was made before the Full Bench was not made before us by the 
advocate who appeared for the employers. On the contrary, he argued that 
retrenched workers were not ‘‘employees’’ because, even if they are held to 
have been discharged, their discharge was not ‘‘on account of” any dispute 
relating to a change. 


In my view, there is adequate justification and binding authority for hold- 
ing that the word ‘‘employes’’ in the main part of the definition in s. 3(/3) 
of the Act includes an ex-employee. The main part of the definition says 
that an employee means ‘‘any person employed’’ to do any skilled or un- 
skilled work for hire or reward in any industry. The expression ‘‘any person 
employed’’ is wide enough to include ‘‘any person who is or was employed”. 
According to this view, the reference in the inclusive part of the definition to 
persons dismissed or discharged on account of industrial disputes was made 
by way of abundant caution and was not intended to limit the amplitude of 
the main part of the definition. I will first deal with the justification of this 
view without reference to any authority. 


The object of the Bombay Industrial Relations Act, according to its pream- 
ble, was to regulate the relations of employers and employees in certain mat- 
ters, to consolidate and amend the law relating to the settlement of indus- 
trial disputes and to provide for certain other purposes. Now, one of the main 
causes which affects adversely the relations between employers and employees 
and leads to industrial disputes is the termination of the services of persons 
employed in an industry. That being so, it is unlikely that the Legislature 
intended that the term ‘‘employee’’ used in the Act should not include ex- 
employees. Just as in tenancy legislation the word ‘‘tenant’’ normally in- 
eludes an ex-tenant, so in legislation relating to industrial disputes the word 
*‘employee’’ normally includes an ex-employee. This is borne out by several 
provisions of the Bombay Industrial Relations Act. 


Section 38(/7) defines ‘‘industrial dispute’’ to mean any dispute.or 
difference between an employer and employee or between employers and em- 
ployees or between employees and employees which is connected with any 
industrial matter. The expression ‘‘industrial matter’’ is then defined in 
s. 8(18) to mean ‘‘any matter relating to employment, work, wages, hours of 
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work, privileges, rights or duties of employers or employees, or the mode, terms 
and conditions of employment,’’ and to include, inter alta, 

“(a) all matters pertaining to the relationship between employers and employees, or to the 
dismissal or non-employment of any person;”’ 


Thus the dismissal or non-employment of any person is an industrial matter, 
and a dispute connected with this industrial matter ‘‘between an employer 
and an employee” is an industrial dispute under s. 3(/7). It would thus 
appear that the word ‘‘employee’’ used in s. 3(/7) includes a person who 
is aggrieved by his dismissal or non-employment i.e. an ex-employee. 

Notice may then be taken of some of the provisions of the Act dealing with 
Standing Orders. Sub-section (Z) of s. 35 requires every employer to submit 
for the approval of the Commissioner of Labour ‘‘draft standing orders re- 
gulating the relations between him and his employees with regard to the in- 
dustrial matters mentioned in Schedule I.’’ Schedule I gives a list of the 
matters on which Standing Orders are required to be framed, and item 10 
of that. lst is ‘‘termination of employment including notice to be given by 
employer and employee’’. Thus all forms of termination of employment, in- 
cluding termination by way of retrenchment, are intended to be covered by 
Standing Orders. Sections 36 to 39 deal with the settlement of Standing 
Orders, and sub-s. (J) of s. 40 then lays down that the Standing Orders so 
settled ‘‘shall be determinative of the relations between the employer and his 
employees in regard to all industrial matters specified in Schedule I.’ It is 
clear from these provisions that the Legislature intended to protect inter alia 
those employees whose employment is terminated contrary to the provisions 
contained in the Standing Orders. It is difficult to believe that the Legisla- 
ture did not intend that an employee whose employment is terminated con- 
trary to the provisions of the Standing Orders should be able to approach a 
Labour Court for the purpose of securing appropriate relief. 

Section’78 of the Act deals with the powers of a Labour Court and s. 79 
with the commencement of proceedings before a Labour Court. Section 
78(1)(A)(@) (4) says that a Labour Court shall have power to decide dis- 
putes regarding ‘‘the propriety or legality of an order passed by an employer 
acting or purporting to act under the standing orders.’’ Then s. 78(J)(A) 
(a)(iii) lays down that a Labour Court shall have the power to decide dis- 
putes regarding ‘‘any change made by an employer or desired by an em- 
ployeee in respect of an industrial matter specified in Schedule III [except 
item (5) thereof] and matters arising out of such changes.” Item (6) of 
Schedule IIT is ‘‘Employment including—(i) reinstatement and recruitment; 
(ii) unemployment of persons previously employed in the industry concerned.’' 
Reading s. 78(1) (4) (a) (iti) with item (6) of Schedule III it is clear that a 
Labour Court has power to decide any dispute regarding any change made by 
an employer or desired by an employee in respect of the unemployment of any 
person previously employed or the reinstatement of any person in the indus- 
try concerned. Then sub-s. (J) of s. 79 provides that proceedings before a 
Labour Court in respect of disputes falling under s. 78(7)(A) (a) (4) ‘‘shall 
be commenced on an application made by any of the parties to the dispute.”’ 
Obviously an employee whose services are terminated contrary to the Standing 
Orders, or who claims that the termination of his service was otherwise im- 
proper, is a party to the dispute and is entitled to file an application to a 
Labour Court under s. 79(J). These provisions clearly establish that an ex- 
employee is an ‘‘employee’’ and that he is entitled to apply to a Labour Court 
under s. 79(Z) of the Act. 

Clause (4) of s. 42 provides enter alia that any employee who desires a 
change in respect of industrial matters specified in Schedule III [except item 
(5) thereof] shall make an application to the Labour Court and that before he 
makes such an application he shall approach the employer with a request for 
the change. If an ex-employee is entitled to make an application to a Labour 
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Court uuder s. 79(/) as noticed above, it must follow that the word ‘‘em- 
ployee’’ used in el. (4) of s. 42 includes an ex-employee. 

Turning to authorities, it appears to me that the question which we intend 
to refer to a Full Bench is concluded by the decision of the Supreme Court 
in C.P.T. Service v. Raghunath3 A reference to a Full Bench has become 
necessary nevertheless, because a Division Bench of this Court interpreted that 
decision in a very different way than the way‘in which I understand it. The 
Supreme Court was concerned in that case with the interpretation of the word 
‘‘employee’’ in s. 2(J0) of the C.P. and Berar Industrial Disputes Settle- 
ment Act, 1947. At the relevant time s. 2(/0) of the said Act ran as follows: 


‘“employce’ means any person employed by an employer to do any skilled or unskilled 
manual or clerical work for contract or hire or reward in any industry and includes an employce 
discharged on account of any dispute relating to a change in respect of whioh a notice is given 
under section 31 or 82 whetber before or after the discharge.”’ 


It may be observed in this connection that the provisions of ss. 31 and 32 of 
the C.P. and Berar Industrial Disputes Settlement Act are very similar to 
those of s. 42 of the Bombay Industrial Relations Act. .In the case before 
the Supreme Court an employee who had been dismissed for alleged mis- 
conduct had applied to the Labour Commissioner for reinstatement and com- 
pensation under s. 16 of the C.P. and Berar Industrial Disputes Settle- 
ment Act, and one of the questions raised was whether he was an employee 
within the definition of employee in s. 2(/0) of the said Act. On behalf of 
the employers it was contended that he was not an employee because he had 
ceased to be in service at the time of his application. It will be noticed that 
the definition of the word ‘‘employee’’ with which the Supreme Court was 
concerned, like the material portion of the definition in the cases before us, 
consisted of two parts, the main part and the inclusive part, and that the in- 
elusive part of the definition covered employees ‘‘discharged on account of 
any dispute relating to a change....’’ It was argued before the Supreme - 
Court on behalf of the employers ‘‘that it could not have been the intention 
of the legislature to include in the definition of an employee even those who 
had ceased to be in service, as otherwise there was no need for the further 
provision in s. 2(10) that discharged employees would in certain cases be 
employees; and that, in any event, the inclusive portion of the definition would, 
on the principle expressio wmus est exclusio alterius, operate to exclude all 
employees, other than those mentioned therem.’’ In rejecting this argument 
the Supreme Court observed (p. 107): 

“\Ye are also unable to accede to the contention of the appellant that the inclusive clause in 
S. 2 (10) of the Act is an indication that the legislature did not intend to include within that de- 
{inition those who had ceased to be in service. In our opinion, that clause was inserted ew abun- 
danti cautela to repel a possible contention that employees discharged under Ss. 81 and 82 of the 
Act would not fall within S. 2 (10), and cannot be read as importing an intention generally to ex- 
clude dismissed employees from that definition. We must accordingly hold agreeing with the 
decision in Western India Automobile Assoc. v. Industrial Tribunal, Bombay,* that the definition 
of ‘employee’ in the Act would include one who has been dismissed and the respondent cannot be 
denied relief only by reason of the fact that he was not in employment on the date of the 
application.” 


These observations of the Supreme Court, and pected the statement that 
the inclusive part of the definition was inserted ex abundanti cautela, clearly 
implies that all ex-employees are included in the definition of employee in 
s. 2(10) of the said Act and not only those who are covered by the inclusive 
part of the definition. 

This decision of the Supreme Court was, however, differently interpreted 
by a Division Bench consisting of Mr. Justice‘L. M. Paranjape and my learned 
brother Justice Bal when they decided Special Civil Applications 345 and 575 


3 [1057] A. I. R. S. C. 104, 4 [1949] F. C. R. 321, s. c. 51 Bom. L. R. 894. 
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of 1966 at Nagpur on March 11, 1967.* In that case a retrenched employee 
had applied under s. 16 of the C.P. and Berar Industrial Disputes Settle- 
ment. Act for reinstatement. The Division Bench held that the retrenched 
omployee was not an ‘‘employee’”’ under s. 2(/0) and was not entitled to apply 
for reinstatement under s. 16 of the Act. On account of an intervening amend- 
ment the terms of the definition of ‘employee’ in s. 2(/0) considered by the 
Division Bench were somewhat different than the terms of the definition which 
was considered by the Supreme Court in the Cenirab Provinces Transport 
Service case mentioned above. The amendment, however, was not material to 
the question in issue. The amendment was confined to the inclusive part of 
the definition of ‘‘employee’’ in s. 2(/0) of the said Act. The inclusive part 
of the definition originally read ‘‘and includes an employee discharged on 
account of any dispute relating to a change in respect of which a notice is 
given under section 31 or 32 whether before or after the discharge.” After 
the amendment the inclusive part of the definition read: 


“and includes an employee dismissed, discharged or removed on account of any industrial 
dispute.” 
On the construction of the definition of ‘employee’ the Division Bench stated: 


“It appears from the definition that it contemplates two categories of persons who can be 
termed as ‘employees’. The first category consists of persons who are actually in the employ- 
ment of Lhe employer at the date of the application and the second, of those who have ceased to be 
in the employment prior to the date of the application, the reason for ceasing being ‘dismissal, 
discharge or removal on account of any industrial dispute’. In other words, the definition does 
not include all ex-employees but only those of the specified categories out of them.” 


The Division Bench was of the view that the word ‘‘discharge’’ covered cases 
of retrenchment, and that a retrenched employee was a discharged employee. 
The Division Bench, however, held that the retrenched employee before them 
was not an employee within s. 2(/0) because his discharge was not ‘‘on ac- 
. count of any industrial dispute.’’ Referring to the Supreme Court decision 
in the C.P.T. Service case the Division Bench observed in its judgment: 


“It will be seen that in the case before the Supreme Court, the employee had been dismissed 
after an inquiry, which involved an industrial dispute.” 
Thus, according to the Division Bench, the dismissed employee with whom the 
Supreme Court were concerned was an employee under s. 2(10) because an 
inquiry had been held before his dismissal. The injury, according to the 
Division Bench, involved an industrial dispute relating to a change and the 
employee, therefore, fell within the inclusive part of the said definition. 

I am, with great respect, unable to agree with this interpretation of the 
judgment of the Supreme Court. In the first place, the employee before the 
Supreme Court could not be held to have been discharged ‘‘on account of any 
dispute relating to a change’’. The dismissal of the employee was itself a 
change and the preceding inquiry may, with some stretch of language, be re- 
garded as a dispute relating to a change. The employee, however, was dis- 
missed as a result of the inquiry and not on account of the inquiry. What 
led to his dismissal was his alleged misdemeanour and not the inquiry which 
was held for the purpose of deciding whether the misdemeanour was committed 
by him. Moreover, the reasoning of the Division Bench implies that if an 
inquiry is held before the dismissal of an employee, the dismissed employee gets 
the privileges conferred by the C.P. and Berar Industrial Disputes Settlement 
Act, but he does not get those privileges if he is summarily dismissed without 
any inquiry whatever.’ Apart from these considerations, there is a more basic 
reason why I cannot accept the interpretation put by the Division Bench on 
the Judgment of the Supreme Court. The Supreme Court did not hold 
that the dismissed employee before them was covered by the inclusive part of 
the definition of the term ‘employee’.- On the contrary, the Supreme Court 


‘* Laxman v. The State Industrial Court at Nagpur. 
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stated in express terms that the inclusive part of the definition had been in- 
serted ex abundanti cautela to repel a possible contention that employees dis- 
charged under ss. 31 and 32 of the Act would not fall within s. 2(J0). The 
Supreme Court went on to say that the inclusive clause ‘‘cannot be read as 
importing an intention generally to exclude dismissed employees from that de- 
finition.’’ It-is thus clear that, according to the Supreme Court, the dismissed 
employee was an employee within the main part of the definition of that term 
and not within the inclusive part. 

A reference may then be made to the decision of Chagla C.J. and Dixit J. 
in P. L. Mayekar v. Anuchand. In that case a dispute with regard to the 
claim for reinstatement of two dismissed employees had been referred by the 
Government to the Industrial Court under s. 10(/)(c) of the Industrial Dis- 
putes Act, 1947. One of the questions before the Court was whether the dis- 
missed employees were workmen within s. 2(s) of the Act as it then stood. 
Section 2(s) at the relevant time read as follows: 


‘workman’ means any person employed including an apprentice in any industry to do 

any skilled or unskilled manual or clerical work for hire or reward and includes, for the purposes 
of any proceedings under this Act in relation to an industrial dispute, a workman discharged dur- 
ing that dispute, but does not include any person employed in the naval, military or air service 
of the Government.” 
The material portion of this definition, it will be noticed, was also in two 
parts—the main part and the inclusive part. The dismissed employees be- 
fore the Court had not been discharged during an industrial dispute and were 
not covered by the inclusive part of the definition. The Court, however, held 
that they were workmen because they came under the main part of the de- 
finition of ‘‘workman’’ in s. 2(s). Delivering the judgment of the Court 
Chagla C.J. observed (p. 1003): 

‘|, Without looking at the authorities, on a plain construction of this section, it is not pos- 

sible to accept the contention of Mr. Gupte (employer’s counsel) that a workman means a person 
who was employed at the date when the dispute was referred by Government under s. 10 (J) (c). 
Mr. Gupte contends that if a workman has already been dismissed, no industrial dispute can be 
referred with regard to his dismissal to the Industrial Court. Now, the definition of ‘workman’ 
does not indicate that the workman must be employed at a particular moment of time. What 
` is emphasised is that he must be employed in any industry to do any skilled or unskilled 
manual or clerical work for hire or reward; in other words, the definition is intended to point out 
what the nature and characteristic of a person is who can be deemed to be a workman within the 
meaning of the Act. In our opinion, a workman as defined in this sub-section means any person 
who is employed at any time in an industry.” 
These observations, it may be added, were brought to the notice of the Divi- 
sion Bench consisting of Mr. Justice L.M. Paranjape and my learned brother 
Mr. Justice Bal when they decided the case referred to above. The learned 
Judges, however, held that these observations had no reference to the facts 
before them and to the provision of the statute with which they were concerned. 
I am of the view, with great respect, that s. 2(s) of the Industrial Disputes 
Act of 1947, s. 2(10) of the C.P. and Berar Industrial Disputes Settlement 
Act of 1947, and s. 3(/3) of the Bombay Industrial Relations Act of 1946 are 
substantially in pari materia, and that the term “‘workman’’ or ‘‘employee’’ 
defined by these provisions includes an ex-workman or an ex-employee. 


Bau J. LI regret my inability to persuade myself to share the view expressed 
by my learned brother regarding the effect of the decision of the Supreme 
Court in C.P.T. Service v. Raghwnath,! and regarding the correct interpreta- 
tion of the definition of the word ‘‘employee’’ under the C.P. and Berar 
Industrial Disputes Settlement Act, 1947, as it stood after its amendment in 
1955. In the case of the C. P. T. Service the Supreme Court was consider- 
ing the unamended definition of the term ‘‘employee’’ which was materially di- 
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ferent from the amended definition. That decision would, therefore, have no ap- 
plication to cases governed by the amended definition. The definition as it 
stood after its amendment in 1955 read: 

“ ‘employee. means any person employed by-an employer to do any skilled or unskilled 
manual or clerical work for contract or hire or reward in any industry and includesan employee 
dismissed, discharged or removed on account of any industrial dispute.” 

If the Legislature intended that the main part of the amended definition 
should include all ex-employees, nothing would have been. easier than to en- 
act the inclusive part to read: 

“and includes an employee dismissed, discharged or removed” 
or to drop the inclusive clause altogether and to add to the definition some 
such explanation as: 


“The term ‘employee’ shall include an ex-employee”, 


$ 


or . 

“ An ex-employee shall be deemed to be an employee within the meaning of this definition.” 
The expression ‘‘on account of an industrial dispute’’ would be wholly in- 
appropriate to convey such an intention. In order to hold that an ex-em- 
ployee, whatever the cause which led to the termination of his services, is 
an ‘“‘employee’’ within the meaning of the- amended definition, one must 
ignore the expression ‘‘on account of any industrial dispute’’. I see no rea- 
son to justify such a course. In my view, the ‘definition in s. 2(/0) of the 
C.P. and Berar Industrial Disputes Settlement Act, 1947 as it stood after 
its amendment in 1955 includes only those ex-employees whose services had 
been terminated as a result of some industrial dispute. Other reasons for 
this view of mine appear in the judgment of the Division Bench at Nagpur 
dated March 11, 1967 in Special Civil Applications Nos. 345 of 1966 and 575 
of 1966. 

I, however, ‘agree that the question arising in the present case and for- 
mulated. by my learned brother regarding the correct interpretation of the 
term ‘‘ employee’’ as defined in s. 3(13) of the Bombay Industrial Rela- 
tions Act, 1946, is one of general importance likely to arise in a large number 
of cases, and it is desirable that it should be considered and decided by a 
larger Bench so that all doubts regarding the correct legal position may P 


get at rest. 
PER CURIAM: 
We refer the following question for the decision of a Full Bench: 


“Whether a retrenched employce is an ‘employee’ within section 8 (13) of the Bombay In- 
dustrial Relations Act, 1946, and can apply for reinstatement to a Labour Court under sections 
78 and 70 ‘of the said Aot ?”’ 

The question was considered by a Full Bench composed of Kotval C.J. and 
Mody and Kantawala JJ. 


Spectal C. A. No. 1559 of 1964. 
J: R. Nargolkar, for the petitioner. 
P. Ramaswamy, for respondent No. 2. 

Special C. A. No. 351 of 1966. 
K. E. Sanghvi, with C. J. Sawant, R. R. Gadgil and Mrs. Chitra E 


for the petitioners. 
P. Ramaswamy, for opponent No. 2. 


Korn C.J. A reference in both these special civil applications has been 
made because there was difference of opinion on an important and recurring 
question of law between Mr. Justice Tarkunde and Mr. Justice Bal. The ques- 
tion they have-referred for our decision is as follows: 


“ Whether a retrenched employee i is an ‘employee’ within section 8 (13) ofthe Bombay In- 
B.L.R.—37, 
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dustrial Relations Act, 1946 and can apply for reinstatement to a Labour Court under sections 
78 and 79 of the said Act ?” 


In both these special civil applications the petitioners were employees 
who had been retrenched by their employers. They applied first to the Labour 
Court and then to the Industrial Tribunal at Bombay for reinstatement. The 
Industrial Tribunal had upon this question already taken a final decision 
in Appeal (IC) No. 34 of 1964 before them, in Soma Ramjee Varghade v. Shrt 
Madhusudan Mills Lid., Bombay.’ In that decision the Tribunal had taken 
the view that a person who had been employed and subsequently retrenched 
after being given notice would not be deemed to be ‘‘an employee’’ under 
s. 8(13) of the Act. Therefore, when these two matters came before 
the Industrial Tribunal they merely relied upon their previous decision 
and dismissed the employees’ applications. Against these orders of the 
Industrial Tribunal the employees moved the two special civil applications 
and on the very question on which they were dismissed before the Industrial 
Tribunal there was a difference of opinion between the two learned Judges. 

How this difference of opinion arises may be briefly stated. The Bombay 
Industrial Relations Act by which these matters are governed at the material 
time defined the word ‘‘employee’’as follows: 

“8. (18) ‘employee’ means any person employed to do any skilled or unskilled work for 
hire or reward in any industry, and includes— 

(a) a person employed by a contractor to do any work for him in the execulion of a contract 
with an employer within the meaning of sub-clause (e) of clause (14) ; 

(b) a person who has been dismissed or discharged from employment on account of any dis- 
pute relating to change in respect of which a notice is given or an application made under section 
42 whether before or after his dismissal or discharge;”’ 


Subsequent to the arising of the present dispute between the employer and 
the employee this section has been materially amended so far as sub-cl. (b) is 
concerned and instead of the words ‘‘dismissed or discharged’’ the following 
words have now been substituted: ‘‘dismissed, discharged or retrenched or 
whose services have been terminated’’ and at the end, instead of the words 
‘after his dismissa] or discharge’’ the following words have been substituted 
namely ‘‘dismissal, discharge, retrenchment or, as the case may be, termina- 
tion from employment’’. These changes were incorporated into the Act by 
the Maharashtra Act XXII of 1965. In both these cases the retrenchment took 
place in the year 1963 so that the amendments will not be attracted. 

We may here also dispose of a point which was made in the course of the 
arguments based upon the amendment. It was urged that the fact that s. 3(J3) 
was required to be amended by expressly adding the word ‘‘retrenched’’ shows 
that previously ‘‘retrenchment’’ was not included in s. 3(/3). This may be 
s0, but, on the other hand, it was urged on behalf of the employees that these 
amendments were incorporated only by way of abundant caution and that 
even previously an employee retrenched was included in the definition of 
‘femployee’’. Nothing therefore turns upon this submission based upon the 
amendment and we will have to examine the definition as it stood prior to the 
amendments independently of the amendments but in the context of the other 
provisions of the Act. 

Long prior to these special civil applications, a Division Bench of this 
Court at Nagpur in Laxman v. The State Industrial Court at Nagpur? had 
clearly taken the view that the definition of the word ‘‘employee’’ did not 
cover the case of an employee who had been retrenched, because he had ceased 
to be an employee and the definition did not include an ex-employee like him. 

Mr. Justice Bal was a party to that decision and when these two matters 
came before the Division Bench Bal J. took the same view under the present 


1 [1963] The Industrial Court Reporter and 575 of 1966, decided by L. M. Paranjape 
261. oo l and Bal JJ., on March 11, 1967 (Unrep.). 
2 (1967) Special Civil Applications Nos, 345 
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Act. He felt that there was no reason why that decision should not govern 
the decision of this case even though it arises under the Bombay Industrial 
Relations Act, because the definitions in the two Acts were in part materia. 

We have already reproduced the definition of the word ‘‘employee’’ in 
s. 3(13) and it will be noticed that it consists of two parts, the first part giving 
the meaning of the word and the second part including certain categories in 
the definition which has been referred to in some of the judgments as the 
second part or the inclusive part. The same is the case with the definition 
under the C.P. and Berar Industrial Disputes Settlement Act and in coming 
to their decision in Lawman’s case the Division Bench considered only the 
second or the inclusive part and came to the conclusion that a retrenched 
employee would not fall within the definition of the word ‘‘employee’’ con- 
tained in the inclusive part. Im that case there was no argument advanced 
before that Division Bench that a retrenched employee would be covered by 
the first or the main part of the definition. 

When the matter came before the Division Bench in the present case Mr. 
Justice Tarkunde took the view that really it is the main part which defines 
the word ‘‘employee’’ and considering the provisions of that definition in the 
context of the remaining provisions of the Act, it was clear that although 
the definition speaks of any person employed to do any work, it necessarily 
included within it a retrenched employee or an ex-employee as he has been 
called. Mr. Justice Tarkunde also referred to several other decisions, two of 
the Supreme Court and one of this Court under other Acts particularly the 
Central Industrial Disputes Act and the C.P. and Berar Industrial Disputes 
Settlement Act. He felt therefore that it was quite unnecessary to consider 
whether the term ‘‘retrenched employee” came within the inclusive part of 
the definition. It would thus appear that the two learned Judges differed 
because each invoked a different portion of the definition. 

If a retrenched employee can fall within the first of the two parts of the 
definition, it would be unnecessary to consider whether he falls or does not 
fall within the second part of the definition and so we proceed to consider 
whether in the first place a retrenched employee could be said to fall under 
the main or the first part of the definition which subject to other requirements 
merely says that ‘‘employee’’ means ‘‘any person employed to do any...work 
...in any industry.’’ (We have omitted the portions which are not relevant). 
Since we are concerned with the construction of a definition, it is obvious 
that we cannot consider the definition in isolation but must consider it in the 
context of other definitions and the various provisions of the Act in which the 
expression defined is to be found in order to gather its true meaning. Section 3 
itself begins with the words ‘‘In this Act unless there is anything repugnant 
in the subject or context...’’. Therefore the wording of the definition un- 
doubtedly would be plenary but considered in the light of a particular pro- 
vision of the law or in the context of a particular section, it may carry a mean- 
ing larger or smaller than the bare definition. Secondly, no interpretation of 
the definition would be proper which would militate against the very purpose 
and object of the law and in this case the purpose and object of the law has 
been already stated in its preamble and it is (1) to provide for the regulation 
of the relations of employers and employees and (2) to consolidate and amend 
the law relating. to the settlement of industrial disputes. Therefore the Act 
provides a complete Code for the regulation of the relations of employers and 
employees. 

The definition of an ‘‘employee’’ refers to any person employed in any 
industry and ‘‘industry’’ is defined in s. 3(79). The definition is extremely 
wide and includes any kind of business including agriculture and agricultural 
operations. Then we must also have regard to the important definitions of 
‘industrial matter’’ and ‘‘industrial dispute’’ contained in s. 3(/8) and 3(J7) 
of the Act, An ‘‘industrial dispute’? is defined as meaning any dispute or 
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difference between an employer and employee or between employers and em- 
ployees or between employees and employees and which is connected with 
any industrial matter. ‘‘Industrial matter’’ has been defined as follows (we 
will quote only such portions as are necessary for our purpose) : 


‘+ ‘industrial matter’ means any matter relating to employment, work, wages, hours of work, 
privileges, rights or duties of employers or employees, or Lhe mode, terms and conditions of em- 
ployment, and ineludes— 

(a) all matters pertaining to the relationship between cmployers and employees, or to the 
dismissal or non-employment of any person; ... 

(d) all questions of what is fair and right in relation to any industrial matter having regard 
to the interest of the person immediately concerned and of the community as a whole;” 


A mere consideration of these definitions gives rise to certain important points 
which are noteworthy. The first is that in the definition of an ‘‘employee’’ 
though its main part speaks of any person employed in any industry, the 
second part containing the inclusive definition, particularly clause (b), refers 
to a person who has been dismissed or discharged from employment. In other 
words, the person dismissed or discharged would be an employee but curiously 
enough a retrenched employee does not find place in the definition of ‘‘em- 
ployee”. A dismissed or discharged employee also has his employment termi- 
natéd just like a retrenched employee and yet the former is entitled to all 
the benefits of the Act but not a retrenched employee because it is said he is 
nowhere mentioned. Could it have been the intention in this Act to exclude 
a retrenched employee when a dismissed or a discharged employee is considered 
an ‘‘employee’’? Secondly, a consideration of the definition of ‘‘industrial 
matter’’ shows (from the main part of the definition) that an industrial matter 
is any matter relating to employment and we can see absolutely no reason why 
the person who is retrenched and asks to be reinstated does not raise a ques- 
tion ‘‘relating to employment’’. It also speaks of rights or duties of employers 
or émployees or the mode, terms and conditions of employment. Now retrench- 
ment-is a matter of codified law in Chapter VA of the Central Industrial 
Disputes Act and employers have a duty to observe the provisions and the em- 
ployees have a right to be reinstated and therefore the question of retrenchment 
and reinstatement would clearly fall within the definition of ‘‘industrial matter’’. 
What is more, the definition includes all matters pertaining to ‘‘the dismissal 
or non-employment of any person’’, The expression ‘‘non-employment of any 
person’”’ is somewhat curious. In the definition of ‘‘employee’’ the words used 
are ‘‘dismissed or discharged’’ whereas in the definition of ‘‘industrial matter’’ 
in s. 3(78) (a) the words used are ‘‘the dismissal or non-employment of any 
person’’. Undoubtedly the expression ‘‘non-employment’’ is much wider than 
the word ‘“‘discharged’’. ‘‘Discharged’’ is only one form of non-employment 
and under ‘‘non-employment’’ come termination of employment, dismissal, dis- 
charge and retrenchment. The definitions themselves therefore indicate be- 
yond any shadow of doubt that where retrenchment takes place and the employee 
applies to be reinstated it would be an ‘‘industrial matter”. The question 
is whether in spite of this definition of ‘‘industrial matter’’ it was intended to 
exclude an employee who has been retrenched from the definition of ‘‘employee’’. . 


In order to resolve this question—and for the time being we are merely con- 
sidering the provisions of the Act by itselfi—we must look to several other pro- 
visions of the Act. Section 35 deals with the settlement of Standing Orders 
and it prescribes that the Standing Orders may be made with regard to any 
of the industrial matters mentioned in Schedule I of the Act. Item No. 10 
of Schedule I mentions as one of the subjects ‘‘termination of employment 
ineluding notice to be given by the employer and the employee”. Under s. 42 
provision is made for changes in respect of industrial matters. Under sub-s. (2) 
of 8. 42 an employee desiring a change in respect of an industrial matter not 
specified in Schedule I or ITI has to give notice and then proceed by a certain 
procedure. By sub-s. (4) any employee desiring a change in respect of an 
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industrial matter specified in Schedule TII has to make an application to the 
Labour Court. Now, turning to Schedule III entry (6) thereof reads as under: 


(6) Employment including — 
(i) reinstatement and recruitment; 
(it) unemployment of persons previously employed in the industry concerned”. 


Therefore, with regard to these provisions of s. 42 read with entry (6) in the 
third Schedule it is clear that the right has been given to the employee to ask 
for reinstatement and also to ask for relief in case he is unemployed. In the 
context in which the word ‘‘unemployment’’ is used in entry (6) of Schedule 
III it is remarkable that in s. 8(78) (a) the word used is ‘‘non-employment’’. 
We do not suppose, however, that any particular point arises upon this differ- 
ence in the terminology, because in entry (6) of Schedule III the word ‘‘un- 
employment’’ is followed by the words ‘‘of persons previously employed’’ which 
would include ‘‘non-employment’’ also. Thus the employee is given the right 
by virtue of s. 42 read with entry (6) of Schedule III not only to seek a remedy 
for his unemployment but also to apply for re-instatement. When the entry 
speaks of ‘‘unemployment of persons previously employed’’ we can see no 
reason whatsoever for holding that retrenchment would not be included in this 
category. A person who is retrenched by his employer would equally well be 
a person who is unemployed but previously employed and who would also be 
entitled to reinstatement as indeed the workers have claimed in both these 
petitions. 

Next we turn to the provisions of s. 78. Under s. 78(/)A(a@a) (+) a Labour 
Court is given the power to decide disputes regarding the propriety or legality 
of an order passed by an employer acting or purporting to act under the 
standing orders and we have already shown that termination of employment 
is one of the subjects, vide item No. 10 mentioned in Schedule I. Therefore 
there again the remedy given to the employee is to question the legality or prop- 
riety of an order passed by his employer acting or purporting to act under the 
standing orders which includes termination of his employment and dismissal 
(vide item No. 11). It could surely not be said that when these rights are given 
to the Court to adjudicate upon these questions and to the employee to seek 
relief against dismissal or termination of employment, the right cannot be 
available because in the definition the word used is ‘‘employee’’ and it does not 
expressly include a retrenched employee. 

More important are the provisions of s. 78(/)A(a@) (iii) which says that the 
Labour Court shall have power to decide disputes regarding any change made 
by an employer or desired by an employee in respect of an industrial matter 
specified in Schedule III (except Item 5 thereof) and matters arising out of 
such change. We have already shown that Schedule IM, entry (6) relates to 
unemployment of persons previously employed in the industry concerned and 
to reinstatement. Therefore clearly a retrenched employee is given the right 
to approach a Labour Court and it will be anomalous if although these rights 
are given to an employee who is retrenched, by the several provisions of the 
Act which we have referred, nonetheless because a retrenched employee is not 
mentioned in terms in the definition of an ‘‘employee’’ he will be disentitled to 
such relief. 

We do not think that such a conclusion is necessarily forced upon us. On 
the other hand, it seems to us that the definition of ‘‘employee’’ in s. 3(J3) is 
wide enough to cover a retrenched employee. All that it says is that ‘‘emplo- 
yee’’ means any person employed to do any skilled or unskilled work for hire 
or reward in any industry. The essential thing to find is therefore whether 
a person is employed for work in any industry and receives remuneration there- 
for. It is not necessary to limit the meaning of the words ‘‘any person em- 
ployed’’ to ‘‘any person employed at the time that the dispute arose’’, and 
therefore we can safely hold having regard to the clear indications given by 
the other provisions of the Act that it means any person employed to do work 
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at any time and that the definition has no reference to the point of time at 
which the person whose case is under consideration was doing this work. It 
is also clear from what we have said above that in the context of the other 
provisions of the Act to which we have referred above it is necessary that 
we should hold that an employee means any person employed at any time to 
do any skilled or unskilled work for hire or reward in any industry. If this 
construction of the definition is not to be given it is clear that we would be 
rendering nugatory large parts of the Act particularly ‘the provisions which 
we have mentioned above. What is still worse, we would be rendering nuga- 
tory the provisions of Chapter VA of the Central Industrial Disputes Act 
(India Act XIV of 1947) which deal with the right of the worker not to be 
retrenched without the conditions precedent under s. 25F, the procedure for 
retrenchment under s. 25G and the re-employment of retrenched workmen 
under s. 25H. If no remedy would be available to such persons who are re- 
trenched it would be idle to make these provisions in the Industrial Disputes 
Act. Moreover, before we come to any such conclusion viz. that the retrenched 
worker has no remedy, we must be compelled of the absolute necessity to do so 
which having regard to the provisions of the Bombay Industrial Relations Act 
we have shown is not necessary. 


We may also say that any other connotation than the one which we have 
placed upon this definition would strongly militate against the very purpose 
and object of this enactment and of the Industrial Disputes Act, 1947 in which 
Chapter VA was incorporated by express amendment. The whole purpose of 
Chapter VA was to control the right of the employer to retrench by laying down 
the conditions precedent to retrenchment of workmen and prescribing the pro- 
cedure for retrenchment which the employer is bound to follow. What is more, 
that Chapter says that the worker if retrenched under the conditions men. 
tioned would have a preferential right of employment under s. 25H upon cer- 
tain conditions. All these salutary provisions made in the interest of fair 
and just relations between employers and employees would be rendered nuga- 
tory if the employee were deprived of the right given to him to approach the 
Court under s. 78 because the definition of the word ‘‘employee’’ does not spe- 
cifically contain the word ‘‘retrenchment’’ or ‘‘retrenched employee’’. In our 
opinion a retrenched employee is also ‘‘a person employed in any industry’? 
within the meaning of the main definition of ‘‘employee’’ in s. 3(J3). 


We have so far considered the position as it emerges upon the provisions of 
the Act we are called upon to construe, but on behalf of the parties several 
decisions were relied upon which throw a flood of light upon these provisions. 
No doubt it must be conceded that of the decisions that have been cited none 
arose specifically under the Bombay Industrial Relations Act, but as we shall 
show the definitions of the words ‘‘employee’’, ‘‘industrial dispute’? and ‘‘in- 
dustrial matter” in several of these statutes are in pari materia with the 
corresponding definitions of the Bombay Industrial Relations Act. The first 
of these cases is the decision of the Supreme Court in C.P.T. Service v. Raghu- 
nath’. In that case the Supreme Court was called upon to construe the de- 
finition of ‘‘employee’’ in the C.P. and Berar. Industrial Disputes Settlement 
oe ae of 1947). The definition as it then stood in that Act in s. 2(10) was 
as follows: 


eect 


employee’ means any person employed by an employer to do any skilled or unskilled 
manual or clerical work for contract or bire or reward in any industry and includes...” 

We are not concerned here with the inclusive part of that definition for the 
purpose of the point we are dealing with. The first difference between this 
definition and our own is that there are the additional words ‘‘by an employer’’. 
In our Act those words are not to be found. If anything, the omission of the 
word from the Bombay Industrial Relations Act would enlarge the scope of 
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the definition, because the word ‘‘employer’’ is also defined both in the C.P. 
and Berar Industrial Disputes Settlement Act and in the Bombay Industrial 
Relations Act, and limits the meaning of that word, but the essential part of 
the definition is identical with the definition under the Bombay Industrial 
Relations Act as meaning ‘‘any person employed to do any skilled or un- 
skilled work for hire or reward in any industry....’’ Secondly, in the defini- 
tion under the C.P. and Berar Industrial Disputes Settlement Act the words 
‘‘for contract’’ are also to be found but it hardly makes any difference. In 
that Act also the expression ‘‘industrial matter’’ was substantially the same 
as in our Act, particularly the inclusive definition ‘‘and includes questions 
pertaining to (a) the relationship between employer and employee, or to the 
dismissal or non-employment of any person...’’ It will be noticed that this 
definition is in almost similar terms as cl. (æ) of s. 8(/8) of the Bombay In- 
dustrial Relations Act. Dealing with these provisions the Supreme Court was 
ealled upon to determine whether a dismissed worker is a ‘‘worker’’. The 
contention on behalf of the employer in that case is set forth at page 106 in 
para. 4 as follows: 

“*,. It was argued by Mr. Umrigar that when the respondent was dismissed on 28-6-1950, his 
employment came to an end, and that he could not thereafter be termed an employee, as that 
word is ordinarily understood, that it could not have been the intention of the legislature to in- 
clude in the definition of an employee even those who had ceased to be in service, as otherwise 
there was no need for the further provision in S. 2 (10) that discharged employees would in 
certain cases be employees; and that, in any event, the inclusive portion of the definition would, 
on the principle expressio unius est exclusio alterius, operate to exclude all ex-employees, other 
than those mentioned therein ”. 


The argument was in somewhat wider terms than it is necessary to consider in 
the present case but it would a fortiori apply in the present case where the 
question is whether a retrenched employee is an employee. Mr. Justice Ven- 
katarama Ayyar referred to the decision of the Federal Court in Western 
India Automobile Assoc. v. Industrial Tribunal, Bombay*, and pointed out 
that in that case the Federal Court had held having regard to the provisions of 
s. 2(k) of the Industrial Disputes Act No. 14 of 1947 that that definition ‘‘in- 
cluding as it did, all disputes or differences in connection with employment or 
non-employment of a person was sufficiently wide to: include a claim for re- 
instatement by a dismissed workman’’. The learned Judge repelled the con- 
tention of counsel that the provisions of that Act were different from those 
of the C.P. and Berar Industrial Disputes Settlement Act and went on to say 
that s. 2(/2) and s. 2(/3) of the C.P. and Berar Industrial Disputes Settle- 
ment Act are substantially in pari materia with s. 2(k) of Act No. 14 of 1947 
and that the decision of the Federal Court would apply in the case of the 
C.P. and Berar Industrial Disputes Settlement Act. Then it was contended 
before the Supreme Court that the inclusive clause gave an indication that the 
Legislature did not mtend to include within that definition those who had 
ceased to be in service because it made express provisions for some categories 
of such persons. This contention was repelled (vide para. 6) (p. 107): 

“We are also unable to accede to the contention of the appellant that the inclusive clause in 
S.2(10) of the Act is an indication that the legislature did not intend to include within that de- 
finition those who had ceased to be in service. In our opinion, that clause was inserted ex abun- 
danti cautela to repel a possible contention that employees discharged under 88. 81 and 82 of the 
Act would not fall within S. 2(10), and cannot be read as importing an intention generally to 
exclude dismissed employees from that definition”. 

We have already said that in our opinion the substantial definition of ‘‘em- 
ployee’’ in the C.P. and Berar Industrial Disputes Settlement Act is in pari 
materta with the definition in the first or the main clause of the Bombay In- 
dustrial Relations Act and in our opinion, therefore, the ratio of the decision 
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of the Supreme Court would apply in the present case. The decision also gives 
a clue to the proper construetion of the definition. 

In a recent decision (B. Coleman & Co. v. P. P. Das Gupta’), under the 
Working Journalists (Conditions of Service) and Miscellaneous Provisions Act 
(1955) the Supreme Court has made important observations as to the object of 
industrial legislation and the manner in which it ought to be construed upon 
questions such as these and we think that any doubt that may be left in one’s 
mind is completely dispelled by those observations. In this case a working 
journalist had claimed gratuity and compensation for the leave due to him on 
termination of his services. One of the contentions raised on behalf of Bennet 
Coleman and Co. Ltd. in which he was employed was that the working journalist 
not being in the company’s employment at the time he filed his claim in the 
Labour Court, he was not a working journalist and, therefore, was not entitled 
to avail himself of the provisions of the Act. The definition of ‘‘ working 
journalist” in that Act is of some importance. Clause (f) of s. 2 of the Act 
defines a ‘‘working journalist’’ to mean a person whose principal avocation is 
that of a journalist and ‘‘who is employed as such in, or in relation to, any 
newspaper cstablishiment’’, It may be noted that in that Act the present 
tense was used whereas under the Bombay Industrial Relations Act ‘‘employee’’ 
means any person employed. The latter definition is without reference to 
any tense, past, present or future and yet the Supreme Court held upon the 
eontention advanced that the benefit of ss. 5 and 17 of that Act would be 
available to an ex-employee though he had ceased to be in the employment of 
that particular newspaper establishment at the time that he made his appli- 
cation for gratuity. The Supreme Court also pointed out in coming to this 
conclusion that the definition was prefaced by the clause ‘“In this Act unless 
the context otherwise requires’’ as in the present Act also and then went on 
to say what should be the proper mode of construction (p. 482): 


t.. The definition in Sec. 2 of the present Act commences with the-words ‘In this Act 
unless the context otherwise requires’ and provides that the definitions of the various expressions 
will be those that are given there. Similar qualifying expressions are also to be found in the In- 
dustrial Disputes Act, 1947, the Minimum Wages Act, 1948, the C. P. and Berar Industrial Dis- 
putes Settlement Act, 1947 and certain other statutes dealing with industrial questions. It is, 
therefore, clear that the definitions of ‘a newspaper employee’ and ‘a working journalist’ have to 
be construed in the light of and subject to the context requiring otherwisc’’. 

It was urged before their Lordships that the provisions of the Act should be 


examined to see if they are in pars materia, but their Lordships repelled the 
contention by holding (p. 482): 


“The scheme of all these Acts dealing with industrial questions is to permit an ex-employee 
to avail of the benefits of their provisions, the only requirement being that the claim in dispute must be 
one which has arisen or accrued whilst the claimant was in the employment of the person against whom 
il is made. There can, therefore, be no doubt that the definitions of a ‘newspaper employee’ and 
‘working journalist’ being subject to a context to the contrary, the bencfit of Sections 5 and 
17 is available to an ox-cmployee though he has ceased to be in the employment of that particular 
newspaper establishment at the time of his application for gratuity. The contention that the 
respondent was not entitled to maintain his application as he was not in the service of the appellant 
company on the date of his claim before the Labour Court cannot be sustained”. (Italics are ours). 
It is also of some interest to note that even in this case their Lordships re- 
iterated the principle originally laid down in the Western India Automobile 
Association’s case by the Federal Court and applied it equally to a case under 
the Working Journalists (Conditions of Service) and Miscellaneous Provisions 
Act and observed that the same would be the position in regard to ‘‘all similar 
Acts dealing with industrial relations’. In our opinion, upon these pronounce- 
ments of the Supreme Court there can be no doubt left that the construction 


that we have placed upon similar words in thé Bombay Industrial Relations 
Act is the correct construction. 


5 [1970] A. I. R. S. C. 426, 


1970.] K. B. KHATAVKAR V. TAKI (F.B.)—Kotval C. J. 585 


So far as this Court is concerned, dealing with the corresponding definition 
of a ‘‘workman’’ in the Industrial Disputes Act 14 of 1947, Chief Justice Chagla 
came to a similar conclusion and held that a person who is dismissed from 
his employment prior to the date when the dispute relating to his dismissal 
is referred by Government under s. 10 (Z) (e) of the Industrial Disputes 
Act, 1947, is a workman within the meaning of s. 2(s) of the Act.” Of course 
under that Act the procedure for the settlement of such a dispute is that pres- 
eribed by s. 10(7) (c) namely to refer the dispute to Government for making 
a reference. When a similar contention was raised namely that a workman 
dismissed prior to the reference made by Government would not fall within 
the definition of ‘‘workman’’ and no industrial dispute could be raised with 
regard to him, Chief Justice Chagla remarked (p. 1003): 


‘‘,.. We will presently examine’ this contention, but it seems to us rather a startling submis- 
sion to make that under the Industrial Disputes Act a workman who has been wrongly dismissed 
cannot raise an industrial dispute with regard to his wrongful dismissal. We should have thought 
that the very purpose of labour legislation was to prevent employers wrongfully dismissing their 
employees, and if they did so to confer jurisdiction upon Labour Courts to adjudicate upon the 
question as to whether the employee was wrongfully dismissed or not and also to confer jurisdiction 
upon Labour Courts in the case of a wrongful dismissal to compel the employer either to reinstate 
the employee or to pay compensation”. i 
Dealing with the particular definition in that Act he observed (p. 1004): 

‘*....Now, the definition of ‘workman’ does not indicate that the workman must be employed 
ata particular moment oftime. What is emphasised is that he must be employed in any industry 
to do any skilled or unskilled manual or clerical work for hire or reward; in other words, the de- 
finition 1s intended to point out what the nature and characteristic of a person is who can be deemed 
to be a workman within the meaning of the Act. In our opinion, a workman as defined in this 
sub-section means any person who is employed at any tine in an industry”. 

These remarks will apply equally to the present case. 

In view of what we have said above, we must hold that we are in agreement 
with the view taken by Mr. Justice Tarkunde and not with the view expressed 
by Mr. Justice Bal. In that view also we do not think that we are called upon 
to say much regarding the decision in Laxman v. The State Industrial Court 
at Nagpur, for a mere perusal of that judgment shows that the learned Judges’ 
attention was only invited to the second or the inclusive clause in the definition 
in the C.P. and Berar Industrial Disputes Settlement Act and the contention 
which has been put forward in the present case based upon the main definition 
in the first clause was not advanced. It is that contention which is the prin- 
cipal contention raised before us and which commended itself to Mr. Justice 
Tarkunde. It is unnecessary for us therefore to examine the Division Bench 
Judgment at Nagpur because it was concerned with the subsequent portion of 
the definition whereas, in our opinion, a retrenched employee would clearly fall 
within the main definition contained in the first clause. We must, however, 
say that we must not be understood to be in agreement with the conclusion 
reached in that decision. 

On behalf of the employers an ancillary contention was sought to be raised 
before us that in this case an employee qua employee has no right to go to the 
Labour Court at all but that if he has any right at all it can be agitated only 
through a representative of the employees namely the labour union. Counsel 
sought to raise this point saying that it was an ancillary point arising upon a 
reconsideration of the definition of an employee. In the first place we do 
not think that we are called upon to consider this point in the present re- 
ference. As we have shown the reference has framed only one question and our 
duty is to answer that question and to say nothing more. We only advert 
to this point here to make it clear that whatever we may have decided in ‘this 
reference is only with reference to the question referred to us and that does 
not shut out the employers as also the employees from raising any other point 


* Seo P. L. Mayekar v, Amichand, (1955) 57 Bom. L.R. 1000, 


586 THE BOMBAY LAW REPORTER. [VOL. LXXII. 


when the matter goes back to the Division Bench for a final decision of the 
Special Civil Application. 

In the result, we answer the question as follows :— 

A ‘‘retrenched employee’’ is an employee within s. 3(13) of the Bombay In- 
dustrial Relations Act, 1946 and can apply for reinstatement to a Labour Court 
under ss. 78 and 79 of the said Act. The costs shall be costs in the Special 
Civil Applications. The papers will now be returned early for decision of the 
Special Civil Applications to a Division Bench doing Constitutional work since 
both the learned Judges who took part in this reference are no longer mem- 
bers of this Court. 


Mody J. I fully agree, with respect, with the final conclusion reached by 
the learned Chief Justice in his judgment. As regards the reasoning on which 
the conclusions are reached, I, speaking for myself, would rest content only 
on the ground that the judgment of the Supreme Court in B. Coleman & Co. 
v. P. P. Das Gupta, as regards the construction of the word ‘‘employee’’ in 
clause (13) of section 3 of the Bombay Industrial Relations Act is binding 
upon this Court, without this Court examining the different provisions of 
that Act and the Scheme of the Act and the effect of other decided cases. 


Answer accordingly. 


ORIGINAL CIVIL, 


Before Mr. Justice Vimadalal. 
IN RE M/S. R. T. ENGINEERING & ELECTRONICS Co.* 


Trade and Merchanilisé Marks Act (XLIL of 1968), Secs. 11, 12, 2 (+) (d), 18 (4)—Trade Marks Act, 
1938, [I & 2 Geo. 6 C. 82], Secs. 11, 12, (t) & (2)—Distinction betmeen ss. 11 (a) and 12 (4)— 
Whether Registrar can refuse to accept application for registration without advertising itor calling 
evidence of likelihood of deception or confusion. 

The distinction between ss. 11(a) and 12(1) of the Trade and Merchandise Marks Act, 1958, 
is that (1) whereas, under s. 11, actual user must be taken into account, including the mode of 
user or the fact that the goods are known in the market by a particular name, for the pur- 
pose of considering the possibility of deception or confusion, under s. 12, the Court has only to 
take into account what may be called, notional fair user on the basis of the similarity of the 
two marks, though it must no doubt consider not only visual or phonetic similarity, but also 
the possibility of contextual confusion or confusion or deception as to trade origin, as well 
as the other surrounding circumstances such as the nature of the goods and the kind of 
customers who would be likely to buy those goods; (2) whereas s. 12 comes into play only 
when the opponent’s mark is a registered trade mark, there is no such limitation in regard to 
the applicability of s. 11; and (8) whereas s. 12 applies only when the mark applied for is 
identical with or deceptively similar to a registered trade mark, there is no such limitation in 
regard to the nature of the goods in a case under s. 11. In either case, however, the Court has 
to consider the position from the point of view of an unwary purchaser who is a man of 
average intelligence and imperfect recollection. 

Whilst, generally speaking, the Court would follow the procedure of advertising a trade 
mark and deciding the question of confusion or deception only when it is opposed and evi- 
dence taken in regard to the same before it applies the bar of s. 11 (a) of the Act, the said 
section does not deprive the Registrar of the power under s. 18 (4) of the Act, in a proper case, 
torefuse to accept an application for registration without advertising it or calling for evidence 
of likelihood of deception or confusion. 

Hans Emanuel Neumann Enoch, John Fitton & Co. Lid.4, Australian Wine Importers, 
Harker Stagg Limites Trade Mark, Bulova Accutron Trade Mark," Bali Trade Mark,’ 


*Decided, July 23, 1970. O.C. J. Mis- 3 fine P. C. 811. 
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Pianotist Company,’ N.S. T. Co. Lid. v. J. C. and Bros Ltd. and Amritdhara Pharmacy v. 
Satya Deo,® referred to. f 


Tum facts are stated in the judgment. 


J. I. Mehta, with K. 8. Shavaksha, instructed by Daruwalla & Co., for 
the petitioners. 

K. 8. Cooper, for the Registrar of Trade Marks, instructed by A. A. Chou- 
dhury, Solicitor to the Central Government. A 

VIMADALAL J. This is an appeal under s. 109(2) of the Trade ia Mer- 
chandise Marks Act, 1958, from the decision of the Assistant Registrar of 
Trade Marks under s. 18(4) of that Act refusing to register the petitioners’ 
irade mark ‘‘Reeemaster’’ on the ground that the same conflicts with the trade 
mark ‘‘Master’’ registered under No. 213586B as also with the mark 
‘““Master’’ in application No. 253773B, with both of which the petitioners’ 
mark was held by him to be ‘ ‘deceptively similar’’. The petitioners had ori- 
ginally applied to the Trade Marks Registry for the registration of his mark 
in Part A of the Register in Class 7 in respect of diesel oil engines, but subse- 
quently the same was converted by the petitioners into one for registration in 
Part B and the designation of the goods was modified so as to read ‘‘Diesel 
Oil Engines (not for land vehicles) for sale in the State of Gujarat.” The 
Assistant Registrar, after hearing counsel on behalf of the petitioners, declined 
to accept the application and dismissed the same under s. 18(4) of the Act. 
In the grounds which were furnished by the Assistant Registrar for arriving 
at the said decision, it was stated that neither visually nor phonetically was 
the petitioners’ mark similar to registered mark 213586B or with the mark 
in application No. 2587738B. The Assistant Registrar, however, took the view 
that, though the petitioners’ mark had no visual or phonetic resemblance to 
the said mark or the said application, confusion was likely to ensue as to 
trade origin in so far as there was a ‘‘a definite possibility that a substantial 
number of purchasers would assume that the two sets of goods sold in the 
market come from the same trade sauree.’’ He also held that the petitioners 
were not entitled to concurrent registration under s. 12(3) of the Act. In 
the result, he refused the petitioners’ application, as stated above, and it is 
from that refusal that the present appeal has been‘ preferred. 


Learned counsel on behalf of the petitioners contended that, in view of the 
conclusion arrived at by the Registrar that the petitioners’ mark was neither 
visually nor phonetically similar to registered mark No. 21383586B or to the mark 
in application No. 258773B, it was not open to him to refuse the petitioners’ 
application summarily under s. 18(4) without advertising the same in accord- 
ance with s. 20 of the Act and taking evidence in regard to the likelihood of 
confusion on other grounds. In order to deal with that contention of the 
petitioners, it is necessary to refer to ss. 11(a) and 12(/) of the Act and to 
compare the scope of those two sections. The relevant portion of s. 11 is in 
these terms: 

“11. Prohibition of registration of ceriain marks.— A mark — 
(a) the use of which would be likely to deceive or cause confusion : or..... 
shall not be registered as a trade mark.” 


The relevant portion of s. 12 reads as follows: 


“13. Prohibition of registration of identical or deceptively similar trade marks.—(1) Save us 
provided in sub-section (3), no trade mark shall be registered in respect of any goods or description 
of goods which is identical with or deceptively similar to a trade mark which is already registered 
in the name of a different proprietor in respect of the same goods or description of goods”. 


7 (1906) 28 R. P. C. 774. [1958] A. I. R. S. C. 857. 
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The expression ‘‘deceptively similar’? which is to be found in s. 12(/) is de- 
fined in s. 2(/)(d) in the following. terms: 

“(d) ‘deceptively similar’:— A marksliall be deemed to be deceptively similar to another 
mark if it so nearly resembles that other mark as to be likely to deceive or cause confusion;”’ 


In almost all the English authorities in which any question under either of 
these sections fell to be decided, the scope of s. 11 was considered in relation 
to s. 12, or vice versa, and these two sections have been dealt with in a com- 
parative way. It may be mentioned that s. 11 of our Act corresponds to s. 11 
of the U.K. Trade Marks Act, 1938, and s. 12 of our Act corresponds to s. 12(/) 
and (2) of the U.K. Trade Marks Act, 1938. 


The scope of ss. 11 and 12 was considered in the case of Hans Emanuel 
Neumann Enoch! which was strongly relied upon by Mr. Mehta on behalf of 
the petitioners. The facts of that case were that Enoch applied to register 
the word mark ‘‘Vivicillin’’ for products of mould metabolism prepared for 
pharmacentical purposes. The word ‘‘Cyllin’’, and two other marks incor- 
porating that word, had already been registered by M/s Jeyes’ Sanitary Com- 
pounds Co. Ltd. for articles of the same class. The Acting Registrar was of 
opinion that there might be likelihood of confusion, but offered to allow the 
application to go to an advertisement if the applicant obtained the consent of the 
said Jayes’ Sanitary Compounds Co. Ltd. for registration of the mark. The 
applicant was unwilling to apply for such authorisation and the application 
was accordingly refused. The applicant appealed to the Court and Cohen J. 
allowed the appeal and set aside the order of the Registrar, holding that there 
was not sufficient similarity between ‘‘Vivicillin’’ and ‘‘Cyllin’”’ to render con- 
fusion likely. In the course of his judgment Cohen J. observed (at p. 122) 
that it was common ground that in dealing with the said case which was a case 
under s. 12 of the U.K. Act, the Court must consider only the marks side by 
side, when written as well as when spoken, and decide whether there was risk 
of confusion either in sight or in sound. He then stated that he approached 
the matter with some hesitation because he was hearing an appeal from some- 
body who was dealine with these matters with great frequency and was a man 
of great experience in cases of that kind, but, in his opinion, the Registrar 
had gone astray in the said case when, for refusing registration he gave the 
reason as being: ‘‘Even if the distinction between the two words be clearly 
appreciated there will, I think, be many persons who will detect the similarity 
between them and who will think that ‘Vivicillin’ goods have some connection 
with the proprietors of the ‘Cyllin’ marks already on the register’’. The 
learned Judge then went on to observe (at p. 124) that it was admitted that 
the said passage could not be supported as ‘‘it was a matter which would have 
been relevant under section 11 and may well become relevant again if this 
application is opposed after it is advertised’’. This passage from the judg- 
ment of Cohen J. was strongly relied upon by Mr. Mehta on behalf of the 
petitioners before me as supporting his contention that the bar of s. 11 would 
be attracted only after the mark was advertised and was opposed and evidence 
taken in regard to the likelihood of confusion or deception. I am not prepared 
to accept the statement in the passage from the judgment of Cohen J. quoted 
above as authority for that proposition, or to accept that proposition itself. 
Whilst, generally speaking, the Court would follow the procedure of advertis- 
ing the mark and deciding the question of confusion or deception only when it 
is opposed and evidence taken in regard to the same before it applies the bar 
of s. 11(@) of the Act, there is nothing in the said section to deprive the 
Registrar of the power which he has under s. 18(4) of the Act, in a proper 
case, to refuse to accept an application for registration without advertising 
it or calling for evidence of likelihood of deception or confusion. It is not diff- 
cult to conceive of cases in which the likelihood of confusion or deception may 
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be so patent that to compel the Registrar to advertise and call for evidence 
would be sheer waste of public time, and it is for that reason that the Legis- 
lature has advisedly not made it obligatory on the Registrar to do so in every 
ease under s. 11(@). The observation of Cohen J. quoted above which is re- 
lied upon by Mr. Mehta only brings out the possibility of such evidence becom- 
ing relevant after the mark is advertised and opposed, but does not, in my 
opinion, lay down the proposition of law that in every case under s. 11 of the 
Act the mark must be advertised and evidence considered by the Registrar, 
if it is opposed. The scope of ss. 11 and 12 again came up for considera- 
tion before the Assistant Comptroller in the case of John Fitton & Co. Ltd? 
in which the facts were that the application for registration of the mark 
‘‘Hasyjest’’ or medicated sweets was opposed by Jests Ltd. as proprietors of 
three registered trade marks consisting of or including the word ‘‘Jests’’. At 
the hearing, the applicants restricted their specifications to medicated boiled 
sweets, and the evidence established that the applicants and the opponents’ 
goods would normally be made up in different forms and sold through different 
channels by sweet dealers and chemists respectively. The evidence also esta- 
blished that the applicants had prior use of their mark. It was held by the 
Assistant Comptroller that, although no actual confusion had been proved, there 
was a probability of traders and the public being confused as to whether goods 
under the two marks had a common origin and that that probability would have 
been sufficient to justify the refusal of the mark if there had been no user. 
The Assistant Comptroller, however, then proceeded to register the applicants’ 
mark with the limitation that it was to be in respect of specification of different 
medicated boiled sweets for sale in England and Wales. In considering the 
matter under ss. 11 and 12(/) of the U.K. Trade Marks Act, 1938, the Assist- 
ant Comptroller referred to the observations of Cohen J. in Hnoch’s case cited 
above, but declined to follow the same in view of the decision of the Court of 
Appeal in the Australian Wine Importers case? which, being a decision of the 
Court of Appeal, was binding upon him. The Assistant Comptroller ob- 
served (at p. 118) that the evidence furnished on behalf of the oppo 
nents was directed not so much towards showing that the two marks 
‘‘Jests’? and ‘‘Easyjests’? might themselves be confused either visually 
or orally, as towards establishing that confusion would result owing to the 
presence of the common element ‘‘Jest’’ in each mark, in traders and the public 
being induced to believe that the two sets of goods sold under the marks 
emanated from one and the same trade source. Following the view taken in 
the Australian Wine Importers’ case, the Assistant Comptroller stated that 
the issue upon deception of the character involved in the case before him was 
one to be dealt with under s. 12(/) of the U.K. Trade Marks Act, 1938, and 
he then proceeded to state as follows (p. 118): 

““...Now, under Sec. 12 (1) of the present Act the Registrar is required to postulate a simul- 
taneous use of the two marks under consideration, whether or not one is already in use, and to 
assess to the best of his ability the likelihood of ensuing confusion or deception, and no limitation 
is, to my mind, placed upon the nature of the confusion or deception so envisaged, whether it be 
visual or phonetic confusion of the marks themselves, or what is termed contextual confusion, 
or confusion or deception as to the trade provenance of the goods”. 

He then took the view that on the facts of the case and the evidence before 
him, there was likelihood that a substantial number of persons would assume 
that the two sets of goods sold under the trade marks emanated from the same 
trade source and that, though he would not describe that likelihood as very 
considerable, it was sufficient to constitute a bar to the registration of the 
mark ‘‘Hasyjest’’ as a new mark. Contrary to the view expressed in Enoch’s 
case (at p. 122), the law as laid down by the Court of Appeal in the Australian 
Wine Importers? case which was followed by the Assistant Comptroller in John 
Fitton & Co.’s case, was that in dealing with a case under s. 12 the Court was 


2 (1949) 66 R. P. C. 110. 3 (1889) 6 R. P. C. 811. 
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not confined to considering visual or phonetic confusion of the marks them- 
selves, but could also take into account contextual confusion or confusion or 
deception as to the trade origin of the goods.. The relative scope of ss. 11 and 
12 was laid down by the Court of Appeal in England in the case of Harker 
Stagg Limsted’s Trade Markt. It is not necessary for me to go into the facts 
of the said case but in regard to the scope of ss. 11 and 12 of the Act, Evershed 
M. R. stated the legal position as follows (p. 141): 


“As Mr. Mould pointed out, Sec. 11 may be invoked by a person who has not got a re- 
gistered mark at all, but, whether be has or whether he has not got a registered mark, the 
question under Sec. 11 is, as I myself stated it in the ‘Hovis’ oase, whether, having regard to 
the use made of the objector’s or applicant’s mark and the inferences to be drawn from its use, 
confusion is likely. Under See. 12, which is only available to a registered proprietor of a mark, 
the question of confusion has to be considered with regard to any possible user by the registered 
objector or applicant of his mark in regard to any of the subjects in respect of which it is regist- 
ered. Prima facte, therefore, it must follow that the scope for possible confusion under Sec. 12 
is wider than the scope for confusion under Sec. 11, so that, if the Court concludes adversely 
to the present Applicants, or an applicant in a similar situation, under Sec. 12, such applicants 
must also fail under Sec. 11”. 


It is important to note that whereas the Court has under s. 11 to consider the 
actual user of the mark in question, under s. 12 the question of confusion has 
to be considered with regard to any possible’ or notional user. Mr. Cooper, 
who appeared for the Registrar of Trade Mark whom I had directed to appear 
in the present case, relied on the decision in the case of Bulova Accutron Trade 
. Mark?’ as being very similar to the present case as far as facts are concerned. 
The facts of that case were that the High Court dismissed the appeal from the 
decision of the Assistant Registrar and confirmed his Order refusing registra- 
tion of the applicant’s mark ‘‘Bulova Accutron” on the ground that it so 
nearly resembled the opponent’s mark ‘‘ Accurist’’ as to be likely to cause de- 
ception and confusion. Though the mark sought to be registered in that case 
was a combination mark, a part of which resembled a mark already on the 
register as in the present case, I am afraid, as far as facts are concerned, one 
case cannot be regarded as authority for another, and I am unable to. derive 
any assistance from the decision in Bulova Accutron’s case. The distinction 
between ss. 11 and 12 of the Act has, however, been very carefully considered 
by the House of Lords in the recent case relating to the Bah Trade Mark®, The 
facts of that case were that, in 1938, a trade mark of the word ‘‘Bali’’ in respect 
of brassieres, in seript set in a device, had been registered. In 1959 the Bali 
company applied for registration of the word ‘‘BALI’’ in block capital and 
the said application was opposed by another company named Berlei Co. which 
had previously sold brassieres in the U.K. under a registered trade mark, and 
the Berlie Company also applied for rectification of the register by the removal 
therefrom of the 1938 Bali registration, inter alia, as offending s. 11 of the Act, 
in that the mark was likely to cause deception or confusion having regard to the 
Berlei Company’s reputation in their own own mark. The Registrar found in 
favour of the Berlei Company, rectified the ‘existing 1938 Bali registration 


and also refused the 1959 application of the Bali Oo. to register the mark. | 


After intermediate proceedings by way of appeal to the Court of Appeal, 
the House of Lords upheld the decision of the Registrar that to establish that 
a mark offended against s. 11 it was necessary only to show the likelihood of 
‘deception or confusion, and not necessary to show something further, such aa 
possible, probable or certain success in a passing off action. Lord Upjohn, 
after tracing the legislative history of s. 11, stated (at p. 495) that the said 
section was designed not so much for the protection of other traders in the 
use of their marks or their reputation, as for the protection of the public. 


4 (1954) 71 R. P. C. 136. 0 [1069] R. P. C. 472. 
5 [1960] R. P. C. 102. 
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He then formulated the distinction between s. 11 and s. 12 in the following 
terms (p. 496): 


t. Section 12 is principally a weapon in the hands of a registered proprietor though it is 
not necessary that he personally should object. Here no user by the registered proprietor need 
be shown; it is purely a question of similarity. Seotion 11 is, as I have said, for the protection 
of the public and any one may object, but if he relies only on similarity he must prove the prac- 
tical likelihood of confusion to the public and this he can only do, for the purposes of the section, 
by proving the existing user by another, not necessarily by himself, which is likely to cause 
deception or confusion; but if he does not establish likelihood of confusion by some present user 
of a similar mark likely to cause deception or confusicn the Court would not treat that as suffi- 
cient to disentitle the mark in suit to protection”. 


Lord Upjohn then proceeded to clarify that, under s. 11, what the Court had 
to consider was whether, having regard to the user of the opponent’s marks, 
the Court was satisfied that the mark applied for, if used in a normal and fair 
manner in connection with any goods covered by the registration proposed, 
would not be reasonably likely to cause deception and confusion amongst a 
substantial number of persons. The view taken in the Balt Trade Mark’s case, 
therefore, is that since the Court is not concerned in considering a case under 
s. 12 with actual user, the question was purely one of similarity of marks; 
whereas in a case under s. 11 the Court was concerned with the practical likeli- 
hood of confusion to the publie by reason of the existing user by another which 
was likely to cause deception or confusion. The legal position in regard to 
the scope of ss. 11 and 12 of the Act emerging from the decisions of English 
Courts discussed above, has been set out in Kerly’s Law of Trade Marks and 
Trade Names (9th edn.) at pp. 169-171, where it is pointed out that if the 
opposition is based upon a registered trade mark, the inquiry under s. 12, em- 
bracing as it does notional and fair use upon any of the goods concerned, is 
wider than that under s. 11 under which the earlier mark must be considered 
precisely as it has in fact. been used. In considering the question of deception 
under s. 12(/) of the U.K. Trade Marks Act, 1938, a passage from a judgment 
of Parker J. in the Pianotist Company Ld., case’ has been quoted by Kerly 
(at p. 453) and adopted as laying down the correct rule of comparison. That 
passage is as follows: 


‘“*... You must take the two words. You must judge them, both by their look and by their 

sound, You must consider the goods to which they are to be applied. You must consider the 
nature and kind of customer who would be likely to buy thase goods. In fact, you must con- 
sider all the surrounding circumstances; and ‘you must further consider what is likely to happen 
if each of those trade marks is used in a normal way as a Lrade mark for the goou3 of the res- 
pective owners of the marks”. 
In further considering the rules of comparison it is stated in Kerly (at 
pp. 465-466) that the marks ought not to be merely looked at as they stand 
side by side, because from the very nature of the case they would not be so put 
before any customer whom it was sought to deceive by means of either of 
them, and the question would be whether a person who sees the proposed trade 
mark in the absence of the other trade mark of which he has an imperfect re- 
collection was liable to be deceived. 

As far as Indian cases are concerned, reference may be made to the case of 
N. 8. T. Co., Ltd. v. J. C. and Bros. Lid.® The facts of that case were that 
the appellants before the Supreme Court carried on the business of manufac- 
turing cotton sewing thread, and the respondents were a company registered 
in England who were also manufacturing sewing thread. One of the trade 
marks used by the English company consisted of the device of an eagle with 
outspread wings and was known as the ‘‘Eagle Mark’’, and that mark was 
first advertised in the Gazette on June 5, 1896 and goods bearing the said 
mark had since then been regularly imported imto and sold in India on an 


7 (1906) 28 R. P. C. 774, at p. 777. : 8 [1958] A. I. R. S. C. 357, s.c. 56 Bom. 
BR. 21, 
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éxtensive scale. Some time in the year 1940, the applicant started selling 
cotton sewing thread under a mark consisting of the device of a bird with wings 
fully spread out perched on a cylinder of cotton sewing thread with the words 
‘Bagle Brand’’ and the name of the appellant company printed on the mark. 
On the respondent company objecting to the mark, the appellant substituted 
the words ‘‘Vulture Brand’’ in place of the words ‘‘Eagle Brand’’, but the 
mark remained the same in all other respects. A passing off action filed by the 
respondent failed on the ground of want of evidence. Thereafter, in the year 
1942, the appellants applied to register their trade mark, whereupon the res- 
pondents gave notice of their opposition to that application. The Registrar 
of Trade Marks allowed the opposition and rejected the application of the 
appellants for registration of their mark on the ground that the mark applied 
for so closely resembled with the respondents’ mark as to be likely to deceive 
or cause confusion. On appeal to this Court, Shah J. allowed the appeal, 
eet aside the order of the Registrar and directed the Registrar to register 
the appellants’ mark. On a Letters Patent Appeal, however, the decision of 
Shah J. was set aside and the order of the Registrar restored. The matter 
was thereafter taken to the Supreme Court in further appeal, and the Supreme 
Court in dismissing that appeal held (para. 23) that the appellants had failed 
to discharge the onus that rested heavily on them to prove that the trade mark 
which they wanted the Registrar to register was not likely to deceive or cause 
confusion, within the terms of s. 8 of the Indian Trade Marks, 1940, which 
it may be stated, corresponds to s. 11 of the present Act. In arriving at that 
decision, the Supreme Court observed (para. 21) that, uncer the said s. 8, 
an application to register a trade mark which was likely to deceive or to 
cause confusion had to be refused notwithstanding the fact that the mark might ' 
have no identity or close resemblance with any other trade mark and that the 
Registrar had to come to a conclusion on that point independently of making 
a mere comparison of the mark applied for with any other registered trade 
mark. It was further laid down in the judgment of the Supreme Court that 
what the Registrar had to see under that section was whether, looking at the 
cireumstance of the case, a particular trade mark was likely to deceive or to 
cause confusion. Mahajan J., in delivering the judgment of the Court, further 
observed (para. 22) that the real question to decide in such cases was to see 
as to how a purchaser, who must be looked upon as an average man of ordinary 
intelligence would react to a particular trade mark, what association he would 
form by looking at the trade mark and in what respect he would connect 
the trade mark with the goods which he would be purchasing. 


There is another and a later decision of the Supreme Court in the case of 
Amritdhara Pharmacy v. Satya Deo? in which s. 8 of the Trade Marks Act, 
1940, which corresponds to s. 11 of the present Act, and s. 10 of the Act of 
1940 which corresponds to s. 12 of the present Act, came up for consideration. 
The facts of that case were that an application for the registration of the trade 
name ‘‘Lakshmandhara’’ in respect of a medicinal preparation for the allevia- 
tion of various ailments was opposed by the proprietors of the trade name “‘ Amrit- 
diara’’ which was already registered as a trade name in respect of a similar 
medicinal preparation of the opponents. The Supreme Court held that, on a 
consideration of all the circumstances, the overall similarity of the two names 
in respect of the same description of goods was likely to cause deception or 
confusion within the meaning of s. 10(7) of the Trade Marks Act, 1940. It 
was observed in the Judgment of the Supreme Court (para. 7) that the Act 
did not lay down any criteria for determining what was likely to deceive or 
causo confusion, and that every case must depend on its own particular facts 
and the value of the authorities lies not so much in the actual decision as in 
ihe test applied for determining what was likely to deceive or cause confusion. 
It was then laid down that, for deceptive resemblance, two important questions 


9 [1003] A. I. R. S. C. 449. 
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arise viz. (1) who ure the persons whom the resemblance must be likely to 
deceive or confuse; and (2) what rules of comparison are to be adopted in 
judging whether such resemblance exists. The Supreme Court then took into 
account (para. 8) the fact that the medicinal preparations of the nature in 
question before them would be purchased mostly by people who, instead of 
going to a doctor, wish to purchase a medicine for the quick alleviation of their 
suffering, both villagers and townfolk, literate as well illiterate, and laid down 
(para. 9) that the question had to be approached from -the point of view of 
‘fan unwary purchaser of average intelligence and imperfect recollection’’. 
It was then observed (para. 11) that what degree of resemblance was necessary 
to deceive or cause confusion must, in the nature of things, be incapable of de- 
finition a priors, and (para. 12) that the question had to be determined as a 
ease of first impression and irrespective of earlier decisions. The Supreme 
Court, however, took the view that the circumstances of the case before them 
established the plea of acquiescence on the part of the appellant in the use 
of ‘“‘Lakshmandhara’’ in the State of Uttar Pradesh so as to bring the case 
within sub-s. (2) of s. 10 of the Trade Marks Act, 1940 (corresponding to 
s. 12(2) of the present Act), and that the Registrar was, therefore, right in 
imposing the limitation allowing registration of ‘‘Zakshmandhara’’ for sale in 
the State of U.P. 


The distinction between s. 11(@) and 12(/) of the Act therefore, is that (1) 
whereas, under s. 11, actual user must be taken into account including the 
mode of user, or the fact that the goods are known in the market by a parti- 
cular name, for the purpose of considering the possibility of deception or con- 
fusion, under s. 12, the Court has only to take into account, what may tersely 
be called, notional fair user on the basis of the similarity of the two marks, 
though it must no doubt consider not only visual or phonetic similarity, but 
also the possibility of contextual confusion or confusion or deception as to 
trade origin, as well as the other surrounding circumstances such as the nature 
of the goods and the kind of customers who would be likely to buy those goods; 
(2) whereas s. 12 comes into play- only when the opponent’s mark is a regis- 
- tered trade mark, there is no such limitation in regard to the applicability of 
s. 11; and (3) whereas s. 12 applies only when the mark applied for is iden- 
tical with or deceptively similar to a registered trade mark, there is no such 
limitation in regard to the nature of the goods in a case under s. 11. In either 
ease, however, the Court has to consider the position from the point of view 
of an unwary purchaser who is a man of average intelligence and imperfect 
recollection. 


I must now proceed to consider the Assistant Registrar’s judgment under 
appeal in the present case in the light of the legal position formulated in the 
preceding paragraph. The first question that arises is whether the Assistant 
Registrar has, in refusing registration, acted under s. 11(@) or under s. 12(J) 
of the Act. Though the Assistant Registrar has not specifically mentioned the 
section, in my Opinion, reading the grounds of his decision as a whole, having 
regard particularly to the fact that he has also proceeded to consider the case 
under s. 12(3) of the Act in the concluding part of his judgment, it is clear 
that he has proceeded under s. 12(/) of the Act. That position was not dis- 
puted by the learned counsel appearing on his behalf before me. In view, 
however, of the fact that s. 12 can come into play only when the competing 
mark is a registered trade mark, the Assistant Registrar is clearly wrong in 
applying it to the mark in Application No. 2538773B which was not yet regis- 
tered. It, therefore, remains for me to consider whether his decision is correct 
in regard to registered trade mark No. 213586B. The Assistant Registrar has, 
in terms, decided that, visually and phonetically, the applicant’s mark and the 
registered trade mark No. 2135868 are not similar and, in my opinion, he is 
right in arriving at that conclusion. He was also right in holding that, both 
by reason of the shortness of the period of user of the applicant’s mark as well 

B.L.R.--38. 
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as by reason of that user not having been shown to, be honest as far as the 
‘adoption of the word ‘‘Master’’ therein was concerned, the petitioner’s case 
did not come within the ambit of s. 12(3) of the Act. The Assistant Registrar 
‘has held, as the Assistant Comptroller did in John Fitton & Co. Lid.’s case 
(at pp. 113-114) cited above, that there was likelihood of contextual confusion or 
confusion as to trade provenance in respect of the goods to which the applicant’s 
mark related and the goods to which registered trade mark No. 213586B re- 
lated. The Assistant Registrar has in the present case stated, ‘‘There may 
be likelihood of confusion as to trade origin if the competing marks are likely 
to be understood by the publie as complementary marks, because of the pre- 
sence of the word ‘‘MASTER’’ in them’’. He also took the view that since 
the word ‘‘MASTER”’ appeared in the applicant’s mark ‘‘as a separate word”’ 
with the letter ‘M’ in capital, it had not lost its identity by association with 
the coined word ‘‘Reec’’. In doing so, the Assistant Registrar has, in my. 
opinion, completely disregarded the nature of the goods and the kind of cus- . 
tomers who would buy them which, as stated in Kerly (at p. 453) and by 
our Supreme Court in Amrtidhara’s case (para. 7), he was bound to consider 
in comparing the marks in question for the purpose of determining whether 
they were “deceptively similar” within the terms of s. 12(/). Diesel oul en- 
gines or engines are not goods which are bought aud sold over the counter, 
and persons who buy them would not be illiterate persons. They would be 
persons who would know what they have come to buy or, at any rate, would 
be accompanied by persons who are mechanically knowledgeable. These are 
factors which the Assistant Registrar has completely overlooked and, having 
regard to the same, I am afraid, I am unable to agree with the conclusion at 
which he arrived when he held that the mark applied for-is deceptively 
similar to the competing registered trade mark No. 218586B within the terms 
of s. 12(1). This appeal must, therefore, be allowed and the decision. of the 
Assistant Registrar set aside. There are no ‘‘exceptional circumstances’’ which 
would justify me in directing that the petitioners’ mark be advertised before 
acceptance under the proviso to s. 20(/) of the Act. I, accordingly, direct 
that the Assistant Registrar do accept the petitioners’ application for registra- - 
tion of their mark and advertise the same and proceed in 2 accordance with law. 
He should bear his own costs in this Court. 


Appeal allowed. 


Before Mr. Justice Vimadalal. 
DEVLAKSHMI HARISUKH VAHALIA v. VISHWAKANT P. BHATT 


Indian Trusts Act (II of 1882)—English doctrine of acceleration of subsequent interest on failure 
of prior interest, whether applicable in India. 


The English doctrine of acceleration of subsequent interest when a prior interest fails 
or comes to a premature end is not inconsistent with any provision of the Indian Trusts 
Act, 1882. Therefore, this doctrine applies in India, both to trusts created by will as well 
as to settlements inter vives, provided two covditions are fulfilled, viz., (1) the settlor has 
not shown a contrary intention in the document creating the trust; and (2) the subse- 
quent interest is a vested interest, and not a contingent interest. 

The Indian Trusts Act is exhaustive in respect of any matter specifically provided for 
in it, but it ie not exhaustive of all matters relating to privatetrusts. Therefore, in cases 
covered by the Act, its provisions alone must be applied, but in any case not covered by it, 
the Court is entitled to apply rules of English law, as laid down by judicial decisions 
in that country, which are not inconsistent with the Act, as the rules of justice, equity 
and good conscience. 

Under an Indenture of Trust it was provided that the trustees, afler paying rates, taxes 
cto. out of the rents and profits of certain properties, should pay the residue of the‘income 


* Decided, July 9,1970. O.C.J. Suit No. 291 of 1970. 
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to the settlor for his life, and after his death to pay the same to V during his lifetime, and 
after V’s death the properties should be sold and after payment of expenses attending the 
sale, the balance of the sale proceeds should be distributed as if such sale proceeds had ab- 
solutely belonged to V at the time of his death and he had died intestate in respect 
thereof. After the death of the settlor, V executed an Indenture of Release,under which 
he released to the trustees his entire right and interest as a beneficiary under the trust. On 
the question whether by reason of the aforesaid release the subsequent absolute interest 
granted by the deed of trust to the heirs of V as on an intestacy is accelerated, or whether 
there is a resulting trust in respect of the income that was payable to V during his lifetime 
under the Indenture of Trust :— 

Held, that the concluding words in Lhe Indenture of Trust merely describe the class of 
beneficiaries amongst whom the trust property is to be distributed and they do not disclose 
a contrary intention so as to negative the principle of acceleration, 

that the interest conferred on the said class of beneficiaries is a vested interest within 
the terms of s. 19 of the Transfer of Property Act, 1882, and 

that as bolh the conditions necessary for the application of the principle of acceleration 
ure satisficd, the sale procecds of the properties after payment of the cxpemses attending 
the sale should be distributed amongst persons who were the heirs of V as on an intestacy 
if he had died on the date of the Indenture of Release. 

Hodge, In re. Midland Bank Executor and Trustee Co. v. Morrison}, Re Davies (deceased)? 
Re, Flower’s Setticment Trusts, Commr. of Inc.-Taa v. Smt. Kasturbai Walchand Trust‘, 
C. I. T. v. Trustecs of Sir Kikabhai Premchand Trust®, Commr. of Inc.-Tax v. Lady Ratanbai 
Maihuradas®, and Pesionji v. Khurshedbai’, referred to. 


Tus facts are stated in the judgment. 


J. I. Mehta, with M. R. Mody, for the plaintiffs in support. 
A, H. Mehta, for the defendants, submits to the orders of the Court. 


VIMADALAL J. This is an Originating Summons taken out by the plaintiffs 
who, along with the defendant, are the trustees under an Indenture of Trust 
dated the January 18, 1927 executed by one Pranjivan Tuljaram, for the de- 
-termination of certain questions propounded therein. The facts necessary for 
the purpose of disposing of this Originating Summons are very few. One 
Pranjivan Tuljaram executed an Indenture of Trust dated January 18, 1927 
and the plaintiffs and the defendant are the present trustees of that trust. The 
relevant clause of the said Indenture of Trust which has been quoted in para. 3 
of the plaint is as follows: l 


“To have and to hold the said land hereditaments and premises unto the trustees — Upon 
trust — To pay all rates taxes and outgoings out of the rents and profits thereof and all expenses 
of kecping the said hereditaments and premises in a proper state of repair and properly insured 
And that the Trustees shall pay the residue of the net rents and profits thereof to the Settlor 
during the term of his natural life and subject thereto ——— from and after the death of the 
settlor —- — the trustees or trustee shall stand possessed of the residue of such rents income and 
profits hereinafter called the trust income upon the trust to pay the same unto the said Vish- 
wakant Pranjiwan (the deft) during his natural life and it is hereby further agreed and declared 
that from and after the deatb of the said Vishwakant Pranjiwan the Trustees or trustee shall 
stand possessed of the sajid Lrust property to sell the same — and it is hereby egreed and decla- 
red that the trustecs or trustee of these presents shall hold the money to arise from any such 
sale after payment of all expenses attending such sale upon trust to divide or distribute the 
same together with the balance of the unapplied income thereof as if such sale proceeds and income 
had absolutely belonged to the said Vishwakant Pranjiwan at the time of his death and he had 
died intestate in respect thereof”. 

The settlor died on June 9, 1980. On October 25, 1962, the defendant exe- 
euted an Indenture of Release under which he released unto the trustees his 


breed 1 Ch. 800. 5 1989) 63 I. T. R. 218. 
[1957] 8 All E. R. 32. 6 (1967) 67 I. T. R. 504. 
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entire right, title and interest as a beneficiary under the said trust. The plain- 
tiffs have taken out this Originating Summons for the purpose of determining 
the legal effect of the said Indenture of Release. 

Though, in the Originating Summons, the opinion of the Court is sought on 
several questions, in effect, the question that arises is only one, and that is, 
whether by reason of the release or disclaimer or surrender of his life interest 
under the Indenture of Trust by the defendant, by the said Indenture of 
Release dated October 25, 1962, the subsequent absolute interest granted by the 
said Deed of Trust to the heirs of the defendant as on an intestacy is accele- 
rated, or whether there is a resulting trust in respect of the income that was 
payable to the defendant during his life-time under the said Indenture of 
Trust. That is a question which has often arisen in England and has been 
the subject-matter of several judicial decisions in that country, but I have 
not been referred to a single reported decision on this point in India which 
could be said to be an authority m regard to it. In view, however, of the 
characteristic lucidity with which the ratio of judicial decisions in England on 
this point has been culled in the standard English works on the subject, it is 
not really neceesary for me to consider all those decisions in this judgment. In 
Lewin on Trusts (16th edn.) at p. 121, the law on the point is formulated as 
follows: 

“Where a life interest or some like interest in income fails or comes to a premature end the 
question arises whether subsequent interests are accelerated or whether there is a resulling 
trust of the income. In the case of a will the question is slightly different because there, if there 
is no acceleration, the income falls into residue or is undisposed of. The principle is well settled 
in relation to wills, that wbere there is a gift to some person for Jife, and a vested gift in 
remainder expressed to take effect on the death of the first taker, the gift in remainder is con- 
strued as a gift taking effect on the death of the first taker or on any earlier failure or determi- 
nation of his interest, so that the person entitled in remainder will take immediately on such 
an earlier failure or determination and will not be kept waiting until the death of the first taker. 
There is no reason for applying any different rule to a settlement inter vivos, though it may well 
be more difficult, in the case of a settlement, to collect the intention necessary to bring the doc- 
trine of acceleration intu play. Where it can be brought into play there is, of course, no result- 
ing trust for the settlor”. 


As pointed out in Halsbury’s Laws of England (8rd edn.) Vol. 34, pp. 607- 
608, para. 1062 where the same principle is laid down, the doctrine of accele- 
ration does not, however, apply if the remainder is not a vested remainder, 
but is contingent on an uncertain event. The doctrine of acceleration of sub- 
sequent interests, by the premature determination of the prior interest is, how- 
ever, based on the express or implied intention of the settlor which enables the 
Court to construe the grant of the subsequent interest as intended to take 
effect on the failure or determination of the prior interest in any manner. If, 
therefore, the document creating the trust expressly or impliedly indicates 
a contrary intention, the subsequent interests are not accelerated, but there 
is a resulting trust of the income in favour of the settlor or his estate (Vide 
Halsbury’s Laws of England (8rd edn.), Vol. 39, pp. 947-948, para. 14384). 
The learned counsel for the plaintiffs cited before me the decisions in the 
English cases of Hodge, In re. Midland Bank Executor and Trustee Co. v. 
Morrison! and Re Davies (deceased)* which were both cases in which the doc- 
trine of acceleration was applied to testamentary dispositions. In the Midland 
Bank’s case the principle of acceleration was applied to annuities given sub- 
ject to a life interest in the residuary income. In doing so, Simonds J. enun- 
ciated the principles of acceleration in the following terms (at pp. 301-302) : 
‘*...1 see no reason why it should not be appropriate in the case of any interest, whether 
partial, such as an annuity, or residuary. The principle is the same. An interest is postponed 
that a prior interest may be enjoyed. If that prior interest is determined, whether by the 
death of a prior beneficiary or for any other cause, the reason for postponement disappears 
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and there is no reason why there should not be acceleration. Aceordingly, when I find an an- 
huity expressed to be subject to a life interest and that the tenant for life has disclaimed his 
life interest, I come to the conclusion that the annuity is to be actelerated, for it is just as if 
the direction for the payment of the annuity was ‘subject to the interests of the tenant for life 
which may be determined either by his death or for some other reason’”’. 


In the case of Re Davis (deceased) a testatrix gave the residue of her estate 
to be divided equally -between her two sons and her step-daughter P. She 
further provided ‘‘P’s portion to be hers for life and then to be divided equally 
between her issue’. The testatrix died on March 22, 1955, and by a deed 
dated October 5, 1956, P irrovocably renounced and disclaimed all the life 
or other interest in the residuary estate of the testatrix conferred on her by 
the will. P was a widow aged 58 years. She had three children, the youngest 
of whom was nearly 21 years’ old. None of P’s children had any issue. On 
the question as to how P’s portion should be dealt with, it was held that the 
effect of the disclaimer was to accelerate the interest of P’s children and pre- 
clude the participation of P’s remoter issue, and P’s portion belonged to P’s 
three children in equal shares absolutely. It was observed in the judgment 
of Vaisey J. (at p. 54) that, but for the disclaimer, the funds would, at the 
death of P, have been divisible in equal shares between the class of persons 
comprising all her descendants of whatever degree (children and remoter issue) 
who had been in existence at any time between the death of the testatrix and the 
death of P. The learned Judge stated that each such person’s interest would 
be an absolute vested interest, so that the class might include not only persons 
living at the death of P, but also the legal representatives of persons who 
had predeceased her. The learned judge then pointed out that, at the time 
when he delivered judgment, the class however consisted only of the three 
children of P. In regard to the contention that purely gratuitous act of one 
of the beneficiaries P, should not operate to deprive and dispossess a number 
of other beneficiaries, viz., P’s grand-children and remoter issue of the interest 
which the testatrix had given them by her will, the learned Judge stated that it 
was clear that acceleration might and did sometimes alter the constitution of 
a class of beneficiaries from what it would have been if the gift had not been 
accelerated. He-then proceeded to apply the doctrine of acceleration and de- 
clared that the fund belonged to the three children of, P in equal shares ab- 
solutely. 

Though, in the above two cases, the principle of acceleration was applied to 
testamentary dispositions, the same principle has been held to be applicable to 
trusts inter vwos also. In the case of Re Flower’s Settlement Trusts, the 
facts were that, by a settlement inter vivos, it was provided that the trustees 
should stand possessed of the trust funds during the life time of the settlor 
to apply the income of the trust funds in each year for such charitable and 
benevolent purposes as they might from time to time direct, with power to 
accumulate any income not so paid and to apply such accumulations for the 
like purposes. It was, however, provided that though the said trust was not 
confined to purposes charitable in law and the trustees could make payments 
of subscription or gifts, no payment was to be made which would benefit the 
settlor or any of the trustees. The said settlement laid down, that after the 
death of the settlor, the trustees were to hold trust fund upon trust to pay 
the annual income to the settlor’s wife for life and on the death of the survivor 
of them, the settlor and his wife, to hold the capital and income for the settlor’s 
three children in equal shares. The settlor’s wife died, and then the settlor 
himself died. It was eommon ground that the discretionary trust during 
the settlor’s life was void for uncertainty. For the purpose of ascertaining 
whether estate duty was payable in connection with the death of the settlor 
in respect of the trust funds, it became necessary to decide whether the result 
of the invalidity of the discretionary trust was to accelerate the interests ex- 
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pressed to take effect after the death of the settlor, or to give rise to a resulting 
trust in favour of the settlor so that the trust funds passed on his death. 
Jenkins L.J. who delivered the leading judgment laid down (at p. 465) that, 
although all the authorities in regard to the principle of acceleration which 
had been referred to before him were concerned with wills, there was no reason 
for applying any different rule to a settlement inter vivos, and that the prin- 
` ciple must be broadly the same. He, however, went on to observe that he 
could not help feeling that it might ‘‘well be more difficult, in the case of a 
settlement, to collect the intention necessary to bring the doctrine of accelera- 
tion into play’’. He then went on to hold that the interests of those beneficially 
entitled after the death of the settlor were not accelerated because the charac- 
ter of the disposition made by the settlement in that case showed that the sct- 
tlor’s intention was that during his life neither he nor his wife nor his children 
should have any beneficial interest in the trust fund, and that, therefore, there 
was a resulting trust in favour of the settlor and the fund must be held to have 
passed on his death for the purposes of the Finance Act of 1894. The learned 
Judge stated (at p. 468) that, having regard to the terms of the deed of settle- 
ment before him, ‘‘it would be a large and unwarrantable extension of the doc- 
trine (of acceleration) so to apply it’’ in the said case. It will thus be 
scen that though the principle of acceleration was in fact not applied in 
Flower’s case because the settlor had manifested a contrary intention, its appli- 
eability to trusts inter vivos was recognized and accepted by the Court of 
Appeal in England. 


Three decisions of the Courts of this country were cited before me by the 
learned counsel for the plaintiffs but, in my opinion, none of them can be said 
to be an authority in regard to the doctrine of acceleration. In the case of 
Commr. of Inc.-Tax v. Smt. Kasturbai Walchand Trust*, the facts were that, 
under a deed of trust inter vivos created by Seth Walchand and his wife 
Kasturbai, the said Kasturbai had a life interest in respect of the income of 
the trust funds as well as a right of free residence in some of the properties. 
By clause 8 of the said deed of trust it was provided that, after the death of 
Kasturbai, the trustees were to apply the income of the properties to the 
charitable purposes enumerated in the deed of trust. After the death of Seth 
Walchand, Kasturbai executed a deed dated July 21, 1955 whereby she sur- 
rendered and released her life interest in the income as well as her right of 
free residence and her entire beneficial interest under the said deed of trust ‘‘to 
the intent that her beneficial interest may be determined as aforesaid and the 
same may be immediately vested in the trustees and that the trustees may 
utilise the same for charitable purposes mentioned in the said indenture of set- 
tlement’’. The Supreme Court held that the deed executed by Kasturbai was 
valid in view of the provision contained in s. 58 of the Indian Trusts Act, 
1882, which provided that the beneficiary, if competent to contract, could trans- 
fer his interest, that by executing the said deed dated July 21, 1955, Kasturbai 
had surrendered all her rights, and that the income of the trust property 
became exempt from liability to income-tax as soon as the rights of Kasturbai 
ceased on execution by her of the deed of surrender dated July 21, 1955 since 
the same would have to be applied for charitable purposes in accordance with 
the other terms of the deed of trust. The Supreme Court, however, did not 
decide the further question as to whether the trustees were entitled to apply 
the funds of the trust properties for charitable purposes immediately on the 
execution of the deed of surrender or were required to accumulate the income 
and apply the same to charitable purposes on the death of Kasturbai under 
clause 8 thereof, as it took the view that in either case the income would be 
exempt from income-tax under the provisions of s. 4(3)(4) of the Indian In- 
come-tax Act, 1922. The decision in Smt. Kasturbai Walchand Trust’s case is, 
therefore, not an authority for holding that the-doctrine of acceleration applies 
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to deeds of settlement infer vives. That decision was followed by a Division 
Bench of this Court in the case of C. I. T. v. Trustees of Sir Kikabhar Prem- 
chand Trust? and the same is also, therefore, of no assistance for the purpose 
of deciding the question before me. The last case referred to by the learned 
counsel on behalf of the plaintiffs was a decision of the Division Bench of this 
Court in the case of Commr. of Inc.-Tax v. Lady Ratanbai Mathuradas®, but 
in the judgment in that case the application of the doctrine of acceleration 
appears to have been assumed and it was stated (at p. 510) that the sole ques- 
tion was whether the shares of the beneficiaries under the trust deed were 
indeterminate and unknown, so as to make the trustees assessable at the maxi- 
mum rate under the proviso to s. 41 of the Indian Income-tax Act, 1922. 


The Indian Trusts Act was intended to codify the law relating to private 
trusts and trustees. The use of the expression ‘‘define and amend” in, and 
the omission of the word ‘‘consolidate’’ from, the preamble to the said Act 
shows that, whilst the Act is exhaustive in respect of any matter specifically 
provided for in it, it is not exhaustive of all matters relating to private trusts. 
In cases covered by the Act, therefore, the provisions of the Act alone must 
be applied, but in any case not covered by the Act, the Court is entitled to apply 
rules of Enelish law, as laid down by judicial decisions in that country, which 
are not inconsistent with the Act, as the rules of justice, equity and good 
conscience (Waghela Rajsanji v. Shekh Masludin’ and Muhammad Raga v. 
Abbas Bandi Bib). Though s. 9 of the Indian Trusts Act, 1882, provides 
for a beneficiary renouncing his interest under a private trust by disclaimer, 
the said Act does not contain any proviston relating to the acceleration of sub- 
sequent interests on the failure or premature determination of a prior interest. 
In such a situation, Courts of this country must, therefore, resort to the prin- 
ciples of English law on the subject as laid down by judicial decisions in that 
country. The English doctrine of acceleration of subsequent interests when 
a prior interest fails or comes to a premature end is not inconsistent with any 
provision of the Indian Trusts Act, 1882. I accordingly hold that the said 
doctrine applies in India, both to trusts created by will as well as to settle- 
ments inter vivos, provided two conditions are fufilled, viz., (1) the settlor has 
not shown a contrary intention in the document creating the trust; and (2) 
the subsequent interest is a vested interest, and not a contingent interest. 
Turning to the Indenture of Trust dated January 18, 1927 in the present 
case, it is impossible to find a contrary intention on the part of the settlor 
so as to negative the applicability of the doctrine of acceleration. In fact, 
the intention of the settlor, as disclosed by the relevant clause of the Indenture 
of Trust quoted above, is clearly that the heirs of the defendant as on an 
intestacy should be the only persons who are to be beneficiaries on the failure 
or determination of the defendant’s life interest, whatever be the manner in 

which the same comes to an end. The words and he had died intestate in 
respect thereof’’ in- that clause do not, in my opinion, disclose a contrary in- 
tention so as to negative the applicability of the principle of acceleration, but 
merely describe the class of beneficiaries amongst whom the trust property 
is to be distributed. There can also be no-doubt that the interest which has 
been conferred on the said class of beneficiaries is a vested interest within the 
terms of s. 19 of the Transfer of Property Act, 1882, in so far as the condition 
upon which their interest is dependent is one which is certain to occur, and is 
not in the nature of an uncertain event so as to make it a contingent interest. 
Moreover, as observed by Vaisey J. in the ease: of He Davis (deceased) cited 
above (at p. 54), the application of the doctrine of acceleration may, and does 
sometimes, alter the constitution of class of beneficiaries from what it would 
have been if the gift had not been accelerated. The terms of the relevant 
5 ne 65 1.T. R. a 8 (1982) 50 I. A. 236, at p. 246, 8.C, 384 
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clause of the Indenture of Trust in the present case are very similar to the 
terms of the trust created under the will in the old ‘case of Pestonji v. Khur- 
shedbav in which a bequest was made to D for life and, after her death, the 
corpus was to be divided between her issue ‘‘according to the law or statute 
for the time being in force in India relating to intestate succession among 
Parsees.’’ The testator died in 1885 when D had two sons and two daughters. 
One daughter N died in 1885. One son F died in 1889. D herself died in 1904. 
It was held (at p. 211) that, on the death of the testator, the legacy became 
vested in the class of persons referred to and described in the will, viz., the 
issue of D. In the present case also, the interest granted to the defendant’s 
heirs under the Indenture of Trust dated January 18, 1927 is, therefore, a 
vested interest. Both the conditions necessary for the applicability of the prin- 
ciple of acceleration being satisfied, I have come to the conclusion that the 
legal effect of the execution of the Indenture of Release dated October 25, 1962 
by the defendant is to accelerate the distribution of the trust funds among the 
class of persons answering the description of being the heirs of the defendant 
as on an intestacy on whom a vested interest has been conferred by the In- 
denture of Trust dated January 18, 1927. I, therefore, hold that the trustees 
must distribute the corpus of the trust funds, as well as the unapplied income 
thereof (if any), amongst the persons who at the date of the Indenture of 
Release dated October 25, 1962 answered the description of being the heirs of 
the defendant as on an intestacy. I answer the questions propounded by the 
Originating summons as follows: 
1. In the affirmative. 
2. In the affirmative. 


(In the affirmative. The trustees must sell the trust property in the manner 
directed by the Indenture of Trust dated January 18, 1927 and hold the 
8 and 4. money arising from any such sale after payment of all the expenses attending 
such sale upon trust to divide or distribute the same, together with the balance 
ie the unapplied income thereof, amongst the persons who would be the heirs 
of the defendant as on an intestacy if be had died on 25th October, 1062. 


5 to ll. Do not arise. 

I order that the plaintiffs’ costs of this Originating Summons, as between 
attorney and client, as well as the costs of the defendant, do come out of the 
trust estate. 

Answer accordingly. 

Solicitors for the plaintiffs: Dhruve Isladhar & Co. 

Solicitors for the defendant: Manubhai Desai & Co. 
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Before Mr. Justice Bhasme. 
MISS GOOL RUSTOMIJI LALA v. JAL RUSTOMJI LALA.* 


Bombay Rents, Hotel ond Lodging Hottue Rates Control Act (Bo:n. LVII of 1947), See. 5 (11) (e)\— 
Bombay General Clauses Act (Bom. I of 1904), Sec. 13 (b)}—Whether under s. & (11) (c) of Rent 
Act only one person can be declared as tenant—Factors to be taken into account by Court in 
making such declaration. 


Under s. 5 (12) (c) of the Bombay Rents, Hotel and Lodging House Rates Control Act, 
1947, the Court must declare only one person as a tenant after considering the claims of all 
those persons who say that they are members of the tenant’s family and were residing with 
him at the time of his death. In making such a declaration the Court will have to take into 
account several relevant factors including the wishes of the deceased tenant. In all such 


9 (1805) 7 Bom. L. R. 207. Application No. 1789 of 1967 (with Civil Ap- 
*Decided, January 29, 1971. Special Civil plication No. 2688 of 1067). 
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cases the Court should also have regard to the paramount collective interest of the family 
of the deceased-tenant and the person selected to be the tenant should be such as is likely 
to act in the interest of the family, like the Karta of a Hindu joint family or the pater- 
familias. 
Minoo J. Patel v. Jamshedj B. Agat, differed from. 

Hari Dattatraya Khandekar v. Bhalchandra Dattatraya Khandekar*, agreed with. 

Anand Nivas (P) Lid. v. Anandji®, Trayfoot v. Lockt, Moodie v. Hosegood® and Dealew 
Properties Lid. v. Brooks?, referred to. 


TuE facts appear in the judgment. 


K. J. Abhyankar, for the petitioner. 
R. B. Andhyarujina, instructed by Vachha & Co., for respondent No. 1. 


Basme J. This is a dispute between the sister and her brother. The peti- 
tioner and respondent No. 1 are respectively the daughter and son of late Rus- 
tomji Lala, who was the tenant of a flat on the fifth floor of the building known 
as ‘Joshi House’, Cumballa Hill, Bombay 26. Rustomji Lala was the contractual 
tenant. He was residing in the flat with his wife and three children. His wife 
died in 1942. His one son Sohrab left India and went abroad in 1948. Since 
that time Rustomji stayed in the flat with the petitioner and respondent No. 1. 
It appears that in 1947 Rustomji gifted away his another building “Jer Mahal” 
to the petitioner. In 1952 he transferred his business to his son respondent 
No. 1. On February 19, 1954 Rustomji made a Will. Under that Will he gave 
away all his moveables and the tenancy right in the suit flat to the peti- 
tioner. Rustomji died on March 12, 1958. The petitioner obtained the probate 
of the Will on September 17, 1964. The landlord had given a notice terminating 
the tenancy of the petitioner and also of respondent No.1. It appears that the 
petitioner had made an application No. R. A. E. 1650 of 1959 against the 
landlord for a declaration that she alone was the tenant. An ew parte declara- 
tion in her favour was made on August 9, 1962. On November 18, 1960 
respondent No. 1 had made an application and the order passed in that appli- 
cation is the subject-matter of the proceedings before me. That application 
was given against the petitioner and also the landlord, rather the landlady, 
alleging that he was residing with the deceased tenant at the time of the death 
of the tenant. Asa member of the tenant’s family he was entitled to a declara- 
tion under s. 5 (71) (e) of the Rent Act that he was the tenant in respect of the 
suit flat. 

The petitioner objected to this applicaition on various grounds. She strongly 
relied on the Will and submitted that the deceased tenant had bequeathed the 
contractual tenancy in her favour. She alone had the right to be declared 
as a tenant in respect of the suit flat. In that application the petitioner also 
mentioned the fact that respondent No. 1 was-not residing with the deceased 
tenant as a member of the family. He was occupying a room separately and 
was paying monthly charges because he was allowed to reside as a paying guest. 
The landlady did not file any written statement. She did engage a lawyer but 
the lawyer made a statement that his client was not interested in the dispute. 
But it appears that the landlady was examined as a witness on behalf of respon- 
dent No. 1. 

The learned trial Judge considered all the facts and circumstances of the case. 
He came to the conclusion that respondent No. 1 was residing with the deceased 
tenant in the same flat as a member of his family. It is true that the deceased 
tenant had made a Will and bequeathed the contractual tenancy right to the 
petitioner. But, according to the learned trial Judge, that was not a decisive 


1 (1966) Civil Revision plication No. ber 17, 1965 (Unrep.). 
1556 of 1968, decided by K. Desai J., on 3 [19865] A.LR. S.C. 414. 
February 9, 1966 (Unrep.). 4 11087] 1 AIL E.R. 428. 

2 (1965) Civil Revision Application No. 5 [1952] AC. 61. 

1611 of 1962, decided by Patel J., on Septem- 6 [1966]1 Q.B. 542. 
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factor. Both the petitioner and respondent No. 1 were qualified to become 
tenants under s. 5 (11) (c) of the Rent Act. Accordingly, he made a declaration 
that the petitioner and respondent No.1 are.the tenants within the meaning of 
that sub-section. Respondent No. 1 appears to have accepted the finality of 
this adjudication. But the petitioner aggrieved by that ‘decision approached 
the Division Bench of the Court of Small Causes by filing a revisional application. 
The Bench of the Court of Small Causes summarily rejected the revisional appli- 
cation on March 2, 1965. i“ 

The petitioner had first filed a Civil Revision Application in this Court. On’ 
June 28, 1966 she was allowed by this Court to convert that Civil Revisional 
Application into a Special Civil Application. The Special Civil Application 
has thus come before me for final disposal. i 

Mr. Abhyankar, who appears for.the petitioner, contends that the learned 
Judge was not justified in holding that both the persons are entitled to be declared 
as tenants. The petitioner, in addition to her being a legatee under the Will in 
respect of the tenancy rights, was the only member residing with the deccased 
tenant and she alone has a right to become the tenant of the suit flat. As the 
petitioner got the tenancy right under the Will, she alone will have to be consi- 
dered as the person entitled to a declaration under:s. 5 (IZ) (c) of the Rent Act. 
Lastly, Mr. Abhyankar submitted that the learned Judge,has committed an: 
error of law in declaring both the persons tenants. Under the relevant part of 
the sub-section only one person can be declared to be the tenant. 

Mr. Abhyankar first relies upon the Will under which the petitioner gets the 
tenancy rights. He says that under the first part of s. 5 (11) (e) of the Rent Act 
the petitioner is the person, who can be considered to be the tenant. Once it is 
held that the petitioner has become the tenant under the first part of the section, 
then it is not necessary to consider the various other clauses. .These clauses will 
have to be considered only when the statutory tenant dies and the question arises 
as to who should succeed to his interest in the property. This will not be a cor- 
rect reading of that sub-section. It is true that s. 5 (11) (c) begins with the fol- 
lowing definition of the tenant :— i 


“5, (11) ‘tenant’ means any person by whom oron whose account rent is payable for any 
premises and includes ...” . i 


If the expression “tenant” means only a person who acquires the tenancy rights 
of the deceased tenant, either as a heir or under the Will, then the other clauses ' 
will become redundant. It is true that as a person who gets the contractual 
tenancy rights under the Will the petitioner may claim to be the tenant within 
the meaning of the first part of s.5 (11). But that by itself will not take away 
the rights which can be claimed by the various other persons under ‘the clauses 
which follow. Mr. Abhyankar strongly relies on an unreported judgment .of 
this Court for the proposition that under s. 5 (11) (c) of the Rent Act the legal 
heir of a deceased tenant has the.right to exclude other claimants who may claim 
tenancy rights by relying upon the other clauses.of s.5 (11). Mr. Abhyankar 
referred to the unreported decision of K. K. Desai J. in Minoo J. Patel v. 
Jamshedjt B. Aga}. 

Although the learned Judge was deciding a differcnt point, he did make certain 
observations which suggest that under s. 5 (17) (c) the rights of the heirs of a de- 
ceased tenant must be preferred to the rights of mere members of the tenant’s 
family as referred to in s8. 5 (11) (c). The learned Judge also made certain obser- 
vations that the question of tenancy as under s. 5 (17) (c) in favour of mere members 
of a tenant’s family can arise only when the contractual tenancy is found to have 
been terminated before the death of a tenant and the heirs entitled to continue 
in occupation are unable to settle their disputes regarding their claim to be held. 
tenants. K. K. Desai J. who made the aforesaid observations, had not quoted 
any authority in support of this proposition. "The wording of the section does 
not warrant any such restrictive interpretation. It is now well-settled that the 
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expression ‘tenant’ appearing in s. 5 (Z1) (c) leaving behind the members of his 
family, at any rate, includes both statutory and contractual tenants. It may 
be that the opening words of s. 5 (11) (c) are used to denote only a contractual 
tenant. The decision of the Supreme Court in Anand Nivas (P) Lid. v. Anandji? 
cited by Mr. Andhyarujina contains certain observations about the scheme of s. 5 
(11) (c) and the Rent Act. Mr. Justice Shah (as he then was) has explained at page 
424 the expression ‘tenant’ as appearing in the different clauses of s. 5 (11) of the 
Act. According to the learned Judge in the principal definition the expression 
‘tenant’ means only a person who is a contractual tenant because rent is payable 
by a contractual tenant and not by a statutory tenant. On that view of the matter, 
Mr. Abhyankar is right when he says that according to the opening words of 
s. 5 (11) (e) the petitioner will become the contractual tenant in respect of the 
suit flat by virtue of her title under the Will. 

It appears that on June 28, 1960 the respondent-landlady addressed a notice 
to the petitioner and also respondent No. 1 terminating their tenancy on certain 
grounds. As the notice was addressed to the petitioner, who had acquired the 
contractual tenancy right under the Will, it is clear that after the expiry of the 
month of tenancy the petitioner became the statutory tenant for all purposes. 

Then Mr, Abhyankar relies upon the wording of s. 5 (11) (c) and submits that 
at any rate at the death of the deceased tenant the petitioner was having the con- 
tractual tenancy rights. She was also residing as a member of the tenant’s family 
with him at the time of his death. As against respondent No. 1 she had a better 
title and the Court should have named her as the sole statutory tenant under 
s. 5 (11) (c). Mr. Abhyankar relies upon a decision reported in Trayfoot v. Lock’. 
In that case a similar point arose under identical provisions of the English Rent 
Act. The son and the step-daughter were both members of the tenant’s family 
when the tenant died. The tenant had, before his death, by a writing expressed 
his wish that the tenancy rights should devolve on the step-daughter. The 
learned Judge while considering the claim of the step-daughter based on the writ- 
ing and also the other circumstances of the case, expressed that the crucial factor 
would be the deceased tenant’s wishes. He also made it clear that such wishes 
may not always have an over-riding consideration but they may in some cases 
have decisive effect. Mr. Abhyankar says that in the present case the deceased 
tenant before his death had disposed of his entire property according to his wis- 
hes. He had transferred his business to his son in his lifetime. He had also given 
away another building to the petitioner, and in the Will he had expressed a wish 
that the tenancy rights in respect of the flat should devolve on the petitioner. It 
is true, as stated by the learned Judge in the above case, the wish of the deceased 
tenant will be considered as relevant and having regard to the other circumstances, 
at tumes that may be accepted as decisive. But I am of the opinion that it will 
not affect the unfettered discretion vested in the Court to elect one of the several 
contestants in exercise of its powers under s. 5 (11) (c) of the Rent Act. 

While this matter was argued before me there was some interesting discussion 
about the rights of the contractual tenant as against the tenant who would be 
declared as a statutory tenant by the Court under s. 5 (11) (c) of the Act. Mr. 
` Andhyarujina referred to a decision in Moodie v. Hosegood*. It was held in that 
case that under the relevant provisions of the English Rent Act the widow of a 
deceased tenant, (whether the tenant is contractual or statutory), who was resid- 
ing with her husband at the date of his death is entitled to the protection given 
by the Act. It was also held that if a contractual tenancy is still subsisting at 
her husband’s death and devolves upon the some one other than the widow, it is 
not destroyed but the rights and obligations which ordinarily devolve upon the 
successor-in-title of the contractual tenant are suspended so long as the widow 
retains the possession of the dwelling house. It was further made clear in that 
decision that the contractual tenancy is determinable by notice. The landlord 
or the contractual tenant can determine it by giving the appropriate notice but 


9 [1965] ALR. S.C. 414. 4 [1052] A.C. 61. 
8 [1957]1 AN E.R. 423. 
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the determination will not affect the widow’s rights and obligations. If no notice 
is given the contractual tenancy will come into full operation when the widow gives 
up possession. In the present case admittedly a quit notice was given terminat- 
ing the contractual tenancy which vested in petitioner No. 1 aftcr the death of 
the tenant. It is for this reason that the question about the position of the con- 
tractual tenant pending the statutory tenancy vesting in someone else either un- 
der the Rent Act or as a result of the declaration made by the Court under s. 5 
(11) (c) of the Rent Act need not be debated further in this case. Similarly, there 
was some discussion about the extent of the transmission of the tenancy rights 
after the death of the statutory tenant who derives his rights under a declaration 
made by the Court under s. 5 (11) (c). That presents a vexed problem and will 
have to be resolved in a proper case. 

Mr. Abhyankar lastly submitted that the learned Judge was in clear error when 
he declared both the petitioner and respondent No. 1 tenants under s. 5 (11) (c) 
of the Rent Act. Mr. Abhyankar argues that the wording of the section clearly 
postulates that the Court can declare only one person as the tenant in respect of 
the deceased tenant’s premises. When more than’one person claim such a right 
and there is no agreement between them inter se, then the Court must make a choice 
and declare that only one person is the tenant of the premises, For appreciat- 
ing the point raised by Mr. Abhyankar, it will be desirable to reproduce the rele- 
vant part of the sub-section. 

“5, (11) ‘tenant’ means any person by whom or on whose’account rent is payee for any 
premises and includes. 


(c) any member of the tenant’s family residing with him at the time of his death as may be 
decided in default of agreement by the Court;” 
Mr. Abhyankar emphasises the words “any member of the tenant’s family” and 
submits that the Court must pick up one of the several claimants as the fit person 
to be tenant and make the declaration accordingly. Mr. Andhyarujina, on the 
other hand, submits that the singular used in the section includes the plural. He 
strongly relies upon s. 18 (b) of the Bombay General Clauses Act. That section 
reads thus : 

18, “In all Bombay Acts (or Maharashtra Acts), unless there is anything repugnant in the 
subject or context,— 

(a) a i 

(6) words in the singular shall include the plural, and vice-versa.” l 
Mr. Andhyarujina also brought it to my notice that at one time while interpret- 
ing a similar provision of the English Act it was held that the singular under that 
Act included the plural. Mr. Andhyarujina was fair enough to refer to a recent 
contrary ruling reported in Dealem Properties Lid. v. Brooks*. The Court of Ap- 
peal was considering a similar provision of the English Rent Act, i.e. s. 12 (1) (g) 
of the Act of 1920. The relevant part of that section was to the following effect: 

12.—(1)(g) ‘‘...and the expression ‘tenant’ includes the widow of a tenant dying intestate 
who was residing with him at the time of his death, or, where a tenant dying intestate leaves 
no widow or is a woman, such member of the tenant’s family so 1esiding as aforesaid as may be 
decided in default oF agreement by the county court,” 
The expression “such member” was construed to be not plural but singular. It 
was argued that the Court should construe the word “member” as ‘‘members”’ 
because under the Interpretation Act a singular included a plural: But the 
learned Judge brushed aside that suggestion by saying that that was to be done 
only when the statute did not evince a contrary intention. Any other interpreta- 
tion would have undesirable consequences. The learned Judge admirably sums 
up some of the consequences in these words : 

“To my mind a fearful confusion ensues once it is supposed that there can be a plurality of 

members who may agree together, and so have a sort of tontine which will last for so long as the 


5 [1966]1 Q.B. 542. 
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survivor of them is in existence. I think tbat under the Rent Acts a tenant must be a single 
person because it is a status of irremovability which belongs to him, and I do not think to anyone 
but him.” 


So, according to the learned Judge, the member of the family of the tenant who 
can inherit the right could be only one person. This position appears to be 
accepted even by the learned author, R. E. Megarry, in his recent book, The Rent 
Acts, 10th edn., at page 217, para (d). The relevant portion from that para- 
graph may be reproduced here: 


“(d) No Jointienancy. It has been held that two or more claimants cannot take the trans- 
milted tenancy as joint tenants, thus avoiding ‘fearful confusion’ and ‘absurd consequences’.”’ 


So Mr. Andhyarujina cannot rely too much on s. 18 (b) of the General Clauses 
Act. Under that clause of the General Clauses Act singular shall include the 
plural when there is nothing repugnant in the subject or context. Considering 
the subject and context of the Rent Act and its object, I am of the view that the 
Court must declare only one person as the tenant under s. 5 (11) (c) after consider- 
ing the claims of all those persons who say that they are members of the tenant’s 
family and were residing with him at the time of his death. This interpretation 
found favour with Patel J. in Hari Dattatraya Khandekar v. Bhalchandra Dalta- 
iraya Khandekar’. 

Whenever persons who are members of the tenant’s family start a scramble 
for the tenancy rights, in a sense the war of succession begins. Succession to the 
property of the deceased is generally decided by applying the rules of succession 
forming part of the personal law of the parties. But the law of succession is 
substantially modifled while resolving the disputes which arise after the death of 
the tenant, whether statutory or contractual. If the several members, who are 
residing as members of the tenant’s family, fail to come to an agreement, then 
the Court has to make the choice and declare that one amongst them will be the 
tenant for claiming the protection of the Rent Act. The Court will have to take 
into account several relevant factors including the wishes of the deceased tenant. 
In all such cases the Court should have regard to the paramount collective interest 
of the family of the deceased tenant. The Court should make the choice in such 
a way that the person selected to be the tenant is likely to act in the interest of 
the family, like the Karta of a Hindu joint family or the paterfamilias. If the 
Court has in mind such considerations then it is likely that the Court will select 
the right person for looking after the collective interest of the tenant’s family after 
his death. In any event the Court cannot declare more than one person as the 
tenant under s. 5 (11) (c) of the Rent Act. The learned trial Judge was clearly 
in error when he made a declaration that both the petitioner and respondent 
No. 1 are tenants under s. 5 (T1) (c) of the Rent Act. 

Despite this finding in favour of the petitioner I do not propose to interfere 
with the order of the learned trial Judge for certain good reasons. The petitioner 
is a younger sister of respondent No. 1. They were residing together under the 
same roof for several years. During the life time of the father and even after his 
death respondent No. 1 is paying a substantial amount by way of contribution 
towards the family expenses. After the death of the deceased tenant the land- 
lady treated both as tenants and served them with quit notices. Even when the 
dispute started between the brother and sister, the landlady had not shown any 
interest in the proceedings. After the learned trial Judge made the declaration 
the landlady accepted that as final and binding. In view of the circumstances, 
Iam of the view that no interference is called for in exercise of my powers under 
art. 227 of the Constitution of India. 

In the result the application fails and the rule is accordingly discharged. There 
will be no order as to costs. 

The rule issued on the Civil Application is discharged with no order as to costs. 

Rule discharged. 


6 (1965) Civil Revision Application September 17, 1905 (Unrep.) 
No, 1811 of 1962, decided by Patel J., on 
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Before Mr, Justice Apte. 


JAMBU ANNA v. BAPU SUBRAO PATIL.* ; 

Civil Procedure Code (Act V of 1998), See. 11—Indian Limitation Act {IX of 1908), Art. 182— 
Darkhast filed beyond period of lisnitatton—Judgment-debtor not taking up coniention that 
darkhast barred by limitation—Court making order but jgudgment-debtor not prosecuting 
darkhast further—Another darkhast in execution of same decree filed by decree-holder 
—Judgnent-debtor contending that darkhast barred as previous darkhast barred by limitation 
— Whether judgment-debtor’s contention barred by constructive res judicata. 


A deoree-holder filed a darkhast after three years from the date on which the last dar- 
khast was disposed of. In this darkhast a notice under O.XXI, r. 87 of the Civil Procedure 
Code, 1908 was issued to the judgment-debtor to show cause, against his detention in 
civil prison. The judgment-debtor raised certain contentions but he did not contend that 
the darkhast was barred by limitation under art. 182 of the Indian Limitation Act, 1908, 
The executing Court made an order to issue warrant of arrest against the judgment-debtor 
but the decree-holder informed the Court that he did not wish to prosecute the darkhast 
further and accordingly it came to be disposed of. The decrce-holder then filed a fresh 
darkhast in time, to realise the decretal amount by attachment and sale of the Judgment- 
dcbtor’s property. The judgment-debtor contended that as the previous darkhast was 
barred by limitation, it could nol be treated as a step-in-aid of execution and, therefore, 
the subsequent darkhast was also barred. The decrec-holder, on the other hand, contended 
that the judgment-debtor’s contention was barred by constructive res judicaia as it was 
not raised in the previous darkhast ; 

Held, that when the subsequent darkhast was.filed all that the executing Court was re- 
quired to do was to see whether it was filed within three years from the final order passed 
in the previous darkhast, 

that as the judgment-debtor had not raised the question in the previous darkhast that 
it was filed beyond three years, it followed that impliedly the executing Court in that dar- 
khast had held that it was not barred by limitation, 

that hence that finding of the Court was binding on the judgment-debtor, and 
therefore, the plea raised by the judgment-debtor was barred by constructive res judicata. 

Genda Lal v. Hazari Lal,! explained. 


THe facts are stated in the judgment. 


P. J. Vaidya, for Dr. B. R. Naik, for the appellant. 
N.S. Shrikhande, for respondents Nos. 1 to 3. 


APTE J. These two companion appeals raise a short point as to whether 
objection to the execution taken by the respondent-judgment-debtor on the 
ground of limitation is barred by constructive res judicata. 

Although the decree-holders in these two cases are different, the respondent- 
judgment-debtor is common to both. The facts on which the above question 
arises are almost similar. It would’ be enough, therefore, if the facts in the 
case in which Second Appeal No. 147 of 1962 arises are stated. They are as 
follows: 

A money-decree was obtained by the appellant against the respondent on 
July 31, 1989. The decree made the decretal amount payable by annual in- 
stalments and it contained a default clause to the effect that in default of 
payment of any two instalments, the entire balance due under the decree 
would be payable at once. The judgment-debtor having committed default in 
payment of the very first two instalments, the decree-holder filed an applica- 
tion for execution within three years from the date of default to realise the 
entire decretal amount. That darkhast was infructuous’ and was disposed of 


*Decided, June 17, 1970. Second Appeal order passed by S. D. Sansare , Civil Judge, 
No. 143 of 1962 (with Second Appeal No. Junior Division at Ichalkaranji, in Regular 
336 of 1962), against the decision of K. R, Darkhast No. 85 of 1958. 

Powar, Assistant Judge at Kolhapur, in 1 . (1935) I. L. R. 58 All. 318, F. a. 
Civil Appeal No. 586 of 1059, confirming the 
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on October 12, 1943. A second darkhast which was filed by the decree-holder 
on October 18, 1944, also came to be disposed of on April 6, 1945, without 
any success. In the other case the first darkhast which was filed on January 
24, 1942, by the decree-holder was disposed of on March 27, 1945, as being 
infructuous. In the meantime the Bombay Agricultural Debtors Relief Act 
having come into force on May 1, 1945, the decree-holders made an applica- 
tion’ on October 31, 1945, to the Special Court established under that Act for 
adjustment of the decretal debt, provided the judgment-debtor was found to 
be an agriculturist within the meaning of that Act. In both the cases that 
application was disposed of on February 27, 1954, on the ground that the 
judgment-debtor was not an agriculturist. Thereafter the decree-holder filed a 
fresh darkhast on September 6, 1956, in the Civil Judge’s Court at Kurandwad 
for realisation of the decretal debt by arrest and detention of the judgment- 
debtor in civil prison. It may be mentioned here that under s. 52 of the 
B.A.D.R. Act, the period during which a proceeding under that Act was 
pending, has to be excluded in computing the period of limitation prescribed 
for any suit or proceeding. Excluding, therefore, the period from October 31, 
1945 to February 27, 1954 (inclusive of both days) during which the B.A.D. R. 
proceeding was pending, obviously this darkhast was filed beyond three years 
from April 6, 1945, on which date the last darkhast was disposed of by the 
Civil Court and was, therefore, barred by limitation under art. 182 of the 
Limitation Act, 1908. ' 

A notice under O. XXI, x. 37, Civil Procedure Code was issued to the judg. 
ment-debtor in this darkhast to show cause against his detention in civil 
prison. He raised certain contentions such as that his ordinary place of 
residence was within the jurisdiction of the Civil Court at Ichalkaranji, and 
hence the Kurandwad Court had no jurisdiction to execute the decree against 
him. - It may, however, be mentioned here that the contention that this darkhast, 
was barred by limitation was not raised by the judement-debtor. After hear- 
ing both sides, the executing Court ultimately made an order to issue a warrant 
of arrest against the respondent. It, however, appears that thereafter the 
decree-holder having informed the Court that he did not wish to prosecute 
the darkhast further, it came to be disposed of on November 26, 1957. 

The decree-holder thereafter got the decree transferred for execution to the 
Court of the Civil Judge (Junior Division), at Ichalkaranji and on April 3, 
1958, filed a fresh darkhast which has given rise to this appeal seeking to 
realise the decretal amount by attachment and sale of the property of the 
judgment-debtor. 

The judgment-debtor in response to the notice under O. XXI, r. 22, Code 
of Civil Procedure, ster alia, contended that the execution was barred by 
limitation. In this respect his specific contention was that the previous dark- 
hast which was filed after the disposal of the B.A.D.R. proceeding, having 
been filed beyond three years after the date of the disposal of the darkhast 
filed prior to the initiation of the B.A.D.R. proceedings, the first mentioned 
execution application was barred by limitation, and consequently, it could not 
be treated as a. step-in-aid of execution, and ‘therefore, the present darkhast 
-was-also barred by limitation. 

On behalf of the decree-holder, it was contended that this contention not 
having been raised in the previous darkhast, the same was barred by construc- 
tive res judicata in the present darkhast proceeding. 

Both the Courts below having upheld the contention of the judement- debtor, 
the decree-holder in each has preferred these second appeals. 

It was wrged on behalf of the appellants that both the Courts below were 
in error in holding that the judgment-debtor’s plea on the point of limitation 
was not barred by constructive res judicata. The only question that, there- 
fore, arises in this appeal is whether the objection to execution raised by the 
judgment- debtor on the ground that the previous darkhast application which 
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was filed immediately before the filing of the present execution application is 
barred by constructive res judicata. 

Section 11 of the Civil Procedure Code along with its explanations embodies 
the doctrine of res judicata. lt provides that no Court shall try any suit or 
issue in which the matter directly and substantially in issue has been directly 
and substantially in issue in a former suit between the same parties, or between 
parties under whom they or any of them claim, litigating under the same title, 
in a Court competent to try such subsequent suit or the suit in which such 
issue has been subsequently raised, and has been heard and finally decided by 
such Court. Out of the six different explanations which have been appended 
to this section, only Explanation IV is material. Under that explanation any 
matter which might and ought to have been made a ground of defence or attack 
in such former suit shall be deemed to have been a matter directly and sub- 
stantially in issue in such.suit. In other words, under this explanation even 
if a particular matter was not raised in the pleadings by the parties in the 
former suit, still it would operate as res judicata in the subsequent suit pro- 
vided such matter ought to have been made a ground of defence or attack iu 
such former suit. 

From the language of the above provision, it cannot be disputed that this 
section and its Explanations do not, in terms, apply to execution proceedings. 
It is, however, well settled that the general principles of res judicata as em- 
boded in this section are applicable to execution proceedings as well. In Ram 
Kiwpal v. Kup Kuari! it was pointed out that s. 11 of the Civil Procedure 
Code is not exhaustive and that the principles of ses judicata still remains 
apart from the limited provision of the Code. Prior to that decision Courts 
in India generally held that s. 13 of the Code of 1882 (corresponding to the 
present section 11) was not applicable to execution proceedings. The Judicial » 
Committec, however, in the above decision held that though the section in terms 
did not apply to execution proceedings, the principle of res judicata did 
apply to such proceedings. Subsequently, the Supreme Court has also in 
Mohanlal v. Benoy Kishna* held that the principle of constructive res judicata 
is applicable to execution proceedings as well. In view of these deci- 
sions, Mr. Shrikhande, the learned advocate for the respondent judgment- 
debtor, conceded this position, and he also conceded that the doctrine of con- 
structive res judicata would even extend to a question of limitation. He, how- 
ever, argued that this principle of constructive res judicata cannot be extended 
to a case where under the provisions of law an obligation is cast on the Court 
to dismiss a proceeding which is instituted before it after the preseribed period 
of limitation even though limitation has not been set up as a defence by the 
other side. In this connection Mr. Shrikhande referred to s. 3 of the Limi- 
tation Act, 1908, which governs the present case inasmuch as this proceeding 
was started when that Act was in force. That section provides that subject to 
the provisions contained in ss. 4 to 25 (inclusive) every suit instituted, appeal 
preferred and application made, after the period of limitation prescribed there- 
for by the first Schedule shall ‘be dismissed although limitation has not been 
set up as a defence. According to Mr. Shrikhande, even though the judg- 

ment-debtor did not plead bar of. limitation in the previous darkhast, the 
executing Court, before which that darkhast was filed, was bound to examine 
whether the darkhast was filed beyond the period of limitation prescribed 
under art. 182 of the Limitation Act, and if on examination it was found 
that it was filed beyond three years from the date on which the previous 
darkhast application was disposed of, the Court was bound to dismiss it. It 
was, therefore, submitted by Mr. Shrikhande that in this case even if the 
judgment- debtor did not raise the plea of limitation, the previous execution 
application having been on the face of it filed after the expiry of three years 
from the date of disposal of the execution application filed next before, it 


(1883) I. L. R. 6 All. 269, P. ©. 2 [1958]A. I. R. S.C. 65. 
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could not be treated as a step-in-aid. Admittedly, in the previous darkhast 
application, notice was issued to the judgment-debtor before any order was 
passed in the proceedings. In response to that notice, the judgment-debtor 
appeared and did file his written statement and did raise certain contentions. He, 
however, did not plead bar of limitation. Now, even if under s. 3 of the Limi- 
tation Act it was for the Court to dismiss the darkhast if it found that it was 
filed beyond the period of limitation, still if this defect had escaped the notice 
of the Court or its officials, it was for the judgment-debtor to point it out to the 
Court, and if he did not do so, the judgment-debtor must thank himself, 
Since the Court did not detect this defect, it must be said that impliedly the 
Court held that the Darkhast application was within limitation. The Court 
has jurisdiction to decide rightly as well as wrongly and if on the question 
of law, it gave a wrong finding, none-the-less it would operate as res judicata. 
It would not be open to the executing Court to entertain the contention in the 
subsequent application and to go behind the order passed in the previous dar- 
khast application and examine whether the previous darkhast was barred by 
limitation under art. 182, cl. 5, col. 3 of the Limitation Act, 1908. When 
a darkhast is filed before a Court, what the Court would be required to see 
is whether the darkhast before it had been filed within three years from the 
date of the final order passed on an application made in accordance with law 
for execution previously. It need not go into the question as to whether 
the application next before it was made in time. It, therefore, follows that 
when the present darkhast was filed, all that the executing Court was required 
to do was to see whether the present darkhast was filed within three years 
from the final order passed in the previous darkhast. It is the judgment- 
debtor who wants to raise this question. But since he had not raised that 
question in the previous darkhast, as already pointed out, it follows that 
impliedly it must be held the executing Court in that darkhast held that that 
darkhast was not barred by limitation, and therefore, that finding which was 
impliedly given by the Court would be binding on the judgment-debtor. 


The lower Courts appear to have relied on the Full Bench ruling of the 
Allahabad High Court in Genda Lal v. Hazari Lal’, but on a careful reading 
of the entire report of the case, it appears to me that the ratio of this Full 
Bench decision has not been properly understood by the lower Courts. In 
that case a money-decree was passed against the applicant before the High 
Court on March 12, 1928. Thereafter the judgment-creditor made an appli- 
cation to the Court under O. XXI, r. 2 to certify payment of Rs. 50 by the 
judgment-debtor under the decree, which was said to have been made on 
November 11, 1930. That payment was certified on November 29, 1932 without 
notice to the judgment-debtor. Thereafter an application for execution of the 
decree was made on February 15, 1933. This application was obviously barred 
by limitation, but for the fact that the judgment-debtor was said to have made 
a payment of Rs. 50 as stated above. A notice was issued to the judgment- 
debtor in this execution proceeding under O. XXI, r. 22, Civil Procedure Code, 
but the process-server returned the notice reporting that the judgment-debtor 
had refused to take it. A note was, therefore, made on the proceeding that the 
judgment-debtor was duly served and as he did not raise any objection on the 
score of limitation, the application be deemed to be within time, and registered 
and put up subsequently before the Court for proper orders. As the relief 
claimed, by the decree-holder was for execution of the decree by arrest of the 
judgment-debtor, warrant of arrest was ordered to issue and judgment-debtor 
was brought under arrest. It was then that he pleaded that the execution 
application was barred by limitation. His objection was rejected on the ground 
that he had not taken it after notice under r. 22 of the Civil Procedure Code 
was served on him. Then he was committed to prison, but was released within 
a week on non-payment of the subsistence allowance by the decree-holder. The 


3 (1985) I. I. R. 58 All. 818, F. B. 
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judgment-debtor then filed petition of objections to the executing Court, pro- 
testing against the execution proceedings on the ground of limitation. This 
objection having been rejected, the judgment-debtor went in revision to the 
High Court in which the Full Bench gave the above decision. It was held 
that the objection raised by the judgment-debtor on the ground of limitation 
was maintainable even though he had failed to raise it in reply to notice under 
O. XXI, r. 22, Civil Procedure Code. Sulaiman C.J., who delivered the main 
judgment, formulated five propositions of which the fourth proposition is mate- 
rial for our purpose. That proposition was (p. 3382): 

“Where no objection to the execution is taken but the application becomes partly or wholly 

fructuous and such fruolification necessarily involves the assumption that the application was 
made within limitation, then after such fructification the judgment-debtor is debarred by the 
principle of res judicata from raising the question that that application was not within 
limitation,” 
This proposition clearly shows that where a judgment-debtor fails to raise any 
objection to the execution of the decree and, the Court proceeds to issue pro- 
cess for execution of the decree and the application for execution partly or 
wholly fructifies, the Judgment-debtor is precluded from raising the question 
that the application was barred by limitation, because the very fact that the 
Court ordered process to issue on the execution application implied that it came 
to the conclusion on merits that the application was within limitation. 


Now, Mr. Shrikhande contended that in order that an application for execu- 
tion can be said to have become partly or wholly fructuous, the decree-holder 
must realise the fruits of the decree either in part or in whole. According 
to Mr. Shrikhande, where after the Court grants the relief prayed for by 
the decree-holder, and orders process to issue, if the decree-holder drops execu- 
tion proceedings without actually realising the fruits of the decree, either 
partly or wholly, the execution application must be deemed to be infructuous, 
and therefore, this proposition set out above, would not be applicable and the 
judgment-debtor would not be precluded from raising a plea of limitation. 
It is difficult to accept this argument. Application for execution is fructuous 
when the Court grants relief asked for by the judgment-creditor, no matter 
whether actually the decree-holder succeeds in realising the fruits of the de- 
eree. In the present case, admittedly in the previous darkhast relief claimed 
by the decree-holder was arrest and detention of the judgment-debtor in civil 
prison. The executing Court granted that relief and ordered process to issue 
for arrest and detention of the judgment-debtor. It was at that stage that 
the judgment-creditor, for some reason or the other, thought of dropping the 
proceeding for the time being. It, therefore, cannot be said that the previous 
darkhast application was infructuous. As a matter of fact, it was fructuous 
although the judgment-debtor was not actually put in civil prison. 


The above argument advanced on behalf of the judgment-debtor appears to 
have appealed to the lower Courts and they have come to the conclusion that 
since actually the judgment-debtor was not put in prison in execution of tha 
decree, the previous darkhast was infructuous, and therefore, the judgment- 
debtor’s plea on the point of limitation was not barred by constructive res 
judicata. 


This view taken by the lower Courts is obviously incorrect. It must, there- 
fore, be held that the plea raised by the judgment-debtor in the present pro- 
ceeding that the previous darkhast was barred by limitation, and consequently 
it could not be taken as a step-in-aid of execution, and hence, the present 
darkhast also is barred by limitation is barred by constructive res judicata. 

Mr. Shrikhande lastly submitted that the judgment-debtors should not be 
saddled with costs. But, in my opinion, since the decree-holders have succeed- 
ed, they are entitled to their costs throughout. Had it not been for the fact 
that the judgment-debtor took this untenable plea, the decree-holders would 
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not have been required to come to this Court for getting the relief to which 
they were entitled. 


Both the appeals are, therefore, allowed. Orders passed by the lower Court 
are set aside and the execution proceedings are sent back to the executing 
Court for proceeding further according to law. The respondent in both these 
appeals to pay ‘the costs of the appellants throughout. 4 


Appeals allowed. 


Before Mr. Justice K. K. Desai and Mr. Justice Deshmukh. 
ANNASAHEB SAKHARAM RAJAMANE v. T. K. KAMBLE.* 


Maharashtra Municipalities Act (Mah. XL of 1965), Secs. 16 (1) h), 160, 151, 169, 170--—Dis- 
qualification under 8. 16 (1) (h) whether commences on presentation of bill for iam due. 


The disqualification mentioned in sub-s. (4) of s. 16 (7) of the Maharashira Municipalties 
Act, 1965, and the arrears mentioned therein both commence and/or come into existence 
as from the moment of the presentation of the bill for the tax due. 


THE facts appear in the judgment. 


P. S. Patankar, for S. C. Pratap, for the petitioner. 

S. N. Naik, instructed by Little & Co., for respondents Nos. 1 and 8, 
P. S. Joshi, for respondent No. 2. 

B. N. Naik, for Prakash Shah, for respondent No. 5. 


K. K. Desar J. The petitioner was one of the candidates from Ward No. 27 
Vakharbhag, Sangli, for the municipal elections to be held on May 10, 1967. The 
petitioner was the owner of two immovable properties situated in the municipal 
area and bearing city survey Nos. 95A and 258. For the period ending with March 
81, 1968, i.e. for the year 1967-1968, having regard to the assessment levied 
and fixed in respect of the above two immovable properties, the petitioner was 
liable to pay respectively as tax the swms of Rs. 801.75 and Rs. 226.40. The 
petitioner filed nomination for his candidature prior to May 10, 1967. The 
scrutiny of the nomination papers was fixed for May 18, 1967. On May 8, 1967 
the petitioner was served with a bill dated April 27, 1967 bearing No. 12141 in res- 
pect of the immovable property bearing city survey No. 95A for the tax of Rs, 801.75 
for 1967-68. On May 10, 1967 the petitioner was served with bill dated April 28, 
1967 bearing No. 12294 in respect of the property bearing city survey No. 258 
for Rs, 226.40 for 1967-68. At the time of the scrutiny of the petitioner’s nomi- 
nation paper on behalf of the other contesting candidates it was contended that 
the petitioner was disqualified from becoming a candidate and/or a councillor 
at the above election on the ground that the petitioner was in arrears of the above 
two sums due by him to the council after the presentation of the above two bills 
on him under s. 150 of the Maharashtra Municipalities Act, 1965. The Returning 
Officer accepted the above contention and rejected the petitioner’s nomination 
paper by his order dated May 18, 1967. The above order of the Returning Officer 
was challenged before the learned District Judge, who by his appellate judgment 
and impugned order dated May 29, 1967 rejected the petitioner’s appeal. 


Mr. Patankar for the petitioner has relied on the provisions in ss. 16(Z) (h), 150, 
151, 169, 170 and 827 of the above Act and contended that the above decisions 
of the Returning Officer as well as the learned District Judge are unwarranted in 
law. His submission was that in connection with the above dues in respect of the 
taxes on the above properties default of payment had not been completed by the 

etitioner for the period of 15 days mentioned in the bills. In that connection 
e relied on the language used in ss. 150 and 151 and provisions in ss. 169 and 170 
where a period of 15 days is mentioned. The substance of his submission was 


*Decided, December 10/17, 1970. Special Civil Application No. 1088 of 1067. 
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that simple arrears of payment of taxes could never be default in payment, since 
the bills mentioned a period of 15 days for payment of the dues mentioned in the 
bills. There was neither default nor arrears in that connection. The reasoning 
in the decisions of the Returning Officer and the learned District Judge are con- 
trary to the above provisions of law and liable to be set aside. 


Mr. S. N. Naik for respondents Nos. 1 and 8 as well as Mr. Joshi and Mr. B. N. 
Naik for respondents Nos. 2 and & have strenuously submitted that on a true con- 
struction of the provisions in s. 16(1)(4), the disqualification in respect of a candi- 
date at the election arises immediately upon presentation to him of the bill for 
the taxes due. The disqualification and the arrears mentioned in that section 
has no relevance to the period of time mentioned in ss. 150, 151 and the provisions 
in ss. 169 and 170. 


The relevant parts of the above sections run as follows : 


“16. (1) No person shall be qualified to become a Councillor whether by election, co- 
option or nomination, who—... 

(h) is in arrears...of any sum due by him to the Council after the presentation of a bill 
therefor to him under section 150;...” 

150. (1) When any amount beoomes due to the Council... the Chief Officer shall, with 
the least practicable delay, cause to be presented to the person liable for the payment thereof, 
a bill for the sum claimed as due. 

(2) Every such bill shall specify the period for which, and the property, occupation or 
thing in respect of which the sum is claimed and shall also give notice of the liability inourred in 
default of payment and of the time within which an appeal may be preferred as hercinafter pro- 
vided against such claim. 

(3) Ifa person to whom such bill is presented pays, within fifteen days from the present- 
ation thereof, the whole sum claimed as due, then a discount...shall be paid by the Council 
to him...” 

“351. Ifthe person to whom a bill has been presented as provided under the last prece- 
ding section does not, within fifteen days from the presentation thereof, either— 

(a) pay the sum claimed as due in the bill, or 

(b) show cause to the satisfaction of the Chief Officer why he is not liable to pay the same, 
or 

(c) prefer an appeal in accordance with the provision of section 169 against the claim, 
the Chief Officer may cause to be served upon the person liable for the payment of the said sum 
a notice of demand in the form of Schedule IV...” 


Sections 152 onwards contain a scheme for compulsory payment and recovery of 
the amounts mentioned in the bill after service of the notice of demand. 


Sections 169 and 170 provide for the Tribunals of appeals and the procedure in 
connection with the institution of appeals. Under sub-cl. (c) of s. 170 the appeal 
filed by an assessec is directed not to be entertained unless the amount claimed from 
him is deposited by him in the municipal office. Now, having regard to the pro- 
visions in s. 151 relating to the circumstances in which notice of demand can be 
issued and that the fact that such notice of demand cannot be issued unless there 
is dcfault in payment within 15 days, Mr. Patankar’s submission was that there 
could be no arrears and default during the period of 15 days from the presentation 
of the appcal. Similar contention was made having regard to the period of 15 
days in connection with the discount to be granted as mentioned in sub-cl. (3) of 
s. 150. There is no doubt that notice of demand contemplated under s. 151 
cannot be issued where the assessee makes an application for Bos cause to the 
Chief Oficer that he was not liable to pay the amount mentioned in the bill and 
where he prefers an appeal under s. 169. This provision has the effect of prevent- 
ing compulsory enforcement of payment of the tax due by machinery mentioned 
in s, 151 and next following sections. Provision in s. 151 accordingly has no bearing 
on the question of the assessee being not in arrears during the period of 15 days 
mentioned in s. 151. The right of discount that is available if payment is made 
within 15 days, as provided in sub-s. (3) of s. 150 only goes to show that even during 
the period of 15 days mentioned in that sub-section, the amount mentioned in the 
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bill was always payable by the assessee to the Municipal Council. The liability of 
an appellant-assessee to deposit the amount mentioned in the bill in connection 
with the appeal that he would file under s. 169 does not help in arriving at a true 
construction of the provisions in s. 16(1)(). Same is true of the contents of ss. 150 
and 151. The language of sub-cl. (h) of sub-s. (1) of s. 16 is clear and unam- 
biguous. The scheme of levy of house-tax as contained in Chapter IX, and the 
bt icy of s. 150 clearly goes to show that the house-tax fixed and levied under 

ter IX becomes payable by each owner of immovable property to the Muni- 
cipal Council for the ensuing year as from April 1 of every year. In respect 
of such tax due from April 1 of the current year, the bills are required to be pre- 
pared in accordance with the provisions in sub-s. (Z) of s. 150. Apparently the 
bills must be for the amounts which already have become due. The presentation 
of the bills has the consequence of making the amounts payable as from the dates 
of the presentation of the bills. The amounts mentioned in the bills presented 
accordingly must be held to have become due and payable during the whole of the 
period of 15 days on which reliance is placed on behalf of the petitioner. The 
contention that arrears in respect of the amounts mentioned in the bills presented 
arises only upon expiry of that period of 15 days is prima facie misconceived and 
erroneous. The arrears grow from the moment of the presentation of the bill 
and continue in existence from that very moment. This period of 15 days is 
only relevant in connection with the scheme for compulsory enforcement and 
recovery contained in s. 151 and the next following sections. The period of 15 days 
mentioned in these sections is entirely irrelevant in connection with the tax which 
becomes due at a date prior to the issuance of the bills and payable from the date 
of the presentation of the bills. On a reading of the contents of s. 16(Z)(A) in the 
light of the above true position, it is clear that the disqualification mentioned in 
sub-s. (h) and the arrears mentioned therein both commence and/or come into 
existence as-from the moment of the presentation of the bill for the tax due. There 
is no warrant for the submission made by Mr. Patankar that the arrears in respect 
of the amounts mentioned in the bill do not come into existence at the above 
moment, This is the result of the scheme for levy of the house-tax for each year 
with the commencement of April 1 of each year and the scheme in s. 150 
onwards for making the house-tax not only due but payable as from the date of 
the presentation of the bill. 


` Having regard to this position, this petition ee fail. Rule is accordingly 
discharged There will be no order as to costs. 


Rule discharged. 


CRIMINAL REVISION. 


Before Mr. Justice Vaidya. 
THE STATE OF MAHARASHTRA v. JOSEPH ANTHONY PEREIRA.” 
Drugs ‘and Cosmetics Act (XXII of 1940), Secs. 34, 27-——-Offence punishable under s. 34 (2). 


_- The words “punished accordingly”’ iu cl. (2) of s. 84 of the Drugs ard Cosmetics Act, 
1940, mean that the guilty person referred to therein can be punished in the same way as a 
company would be punishable under cl. (T) of 3. 384 of the Act i.e. only with fine and not 
imprisonment. 


ONE Joseph Anthony Pereira (accused No. 1) was tried along with three 
others in the Court of the Presidency Magistrate, 28th Court, Esplanade, Bom- 
bay, for offences under ss. 18(a@)(4), 18(a@)(%) and 18(c), all read with 
s. 27 of the Drugs and Cosmetics Act, 1940. He was the Director and Chief 
Chemist of M/s. Edisons Continental Laboratories Private Ltd. Among 
cther produets the said company produced certain tablets known as Predni- 


*Decided, January 16, 1971. Criminal Criminal Appeal No. 1059 of 1969). 
Revision Application No. 1078 of 1969 (with 
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solone tablets in Batch No. 8659. The officers of the Intelligence Branch drew 
several samples of the said tablets from five or six dealers in Bombay and, 
on analysis, the Government Analyst reported that the samples did not con- 
form to the standard prescribed by law. It was also found that the company’s 
licence for manufacturing drugs had expired on December 31, 1967 and had 
not been renewed. The case of accused No. 1 at the trial was that the tablets 
in question were produced by the company in his laboratory under his control 
and supervision and marketted to various dealers in Bombay between January 
29 and February 5, 1968. He also admitted that the licence of the firm had 
expired on December 31, 1967 and was required to be renewed within onc 
month’s grace period. The work of the renewal was entrusted to one M. B. Jaya- 
kar and the accused No. 1 was under the belief that he had done the needful 
in the matter. With regard to the manufacture of tablets he contended that 
accused No. 3 was his purchase and sales representative. Accused No. 3 had 
brought some prednisolone powder for manufacturing prednisolone tablets on 
January 4, 1968. The tablets were in due course manufactured by using the 
said powder brought by accused No. 3, but during the course of manufacture 
it was found that the powder brought by accused No. 3 was not genuine and, 
therefore, they stopped the production and did not market the stock which 
was lying and produced in Court. On January 22, 1968 accused No. 3 again 
brought 24 kg. of prednisolone powder on credit. It was agreed to manufac- 
ture prednisolone tablets of 5 mg. each. The production was started on 22nd 
and the sample of the powder was submitted through accused No. 3 to a labo- 
ratory for testing. Accused No. 3 informed him and his subordinates in the 
Tableting Department that the powder had passed the test. The production 
was therefore continued. On the 29th a report in writing certifying that the 
prednisolone powder was found 97% pure was received. On that day accused 
No. 3 again phoned the laboratory about the report with regard to tablets 
which were also earlier submitted for testing. Accused No. 3 informed accused 
No. 1 that the laboratory had carried out the test in respect of the tablets also 
and had passed the same. Relying on this statement of accused No. 3 and 
hoping that the tablets also would be the same as that of the powder, he issued 
the tablets on 29th and on subsequent dates for sale through accused No. 3. 
Accused No. 3 sold about 3.75 lacs of tablets and paid accused No. 1 a sum of 
Rs. 3,000 retaining the balance to be paid as the price of 24 kilos of predni- 
solone powder which he had brought on credit. Accused No. 1 received only 
Rs. 3,000 for this batch. From February 5, 1968, accused No. 3 stopped at- 
tending the laboratory. On the 7th reports reached accused No. 1 that perdni- 
solone tablets manufactured by his laboratory under batch No. 8659 and sold 
to different merchants were being frozen and samples were being taken by the 
Drugs Control Office. The sale of this produce was stopped since Feb- 
ruary 5, 1968. Accused No. 1, therefore, contended that he relied on and trusted 
accused No. 3 who was his Purchase Officer and Sales Representative and he 
has been deceived or cheated by accused No. 3 either by substituting a different 
sample on the way to laboratory or by substituting the whole powder in the 
laboratory in collusion with one Pradhan who was in charge of production. 

The trial Magistrate convicted accused No. 1 and sentenced him to pay a fine 
of Rs. 29,000 in aggregate and to undergo simple imprisonment for one day. 

The State of Maharashtra filed an application for enhancement of the sen- 
tences. 


V. T. Gamblurwala, Assistant Government Pleader, for the State. 
P. A. Mehta, with B. M. Patel, for petitioner-acensed No. 1. 


VAIDYA J. [His Lordship after setting out the facts, proceeded]. The con- 
viction is not challenged by accused No. 1 before me. It is clear that the 
learned Magistrate was inclined to hold that the conviction of accused No. 1 
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is necessary in view of the provisions of s. 34,(2) of the Act. It is true that 
when awarding the sentence, which is less than the minimum sentence, the 
learned Magistrate has not done his duty of specifying the special reasons, 
which he ought to have stated under s. 27 of the Act. It is also true that 
the offence under s. 18 is a serious offence, as the drugs which. are not of 
standard quality or mis-branded are dangerous to public life and harmful 
to the community. So far as the offence of absence of licence was concerned, 
the offence charged against the accused is regarding failure to renew the 
licence. He originally had a licence; and it appears that he made an appli- 
cation for renewal after the time had expired and obtained the licence in April 
1968. Even in regard to the absence of licence, the plea of the accused was 
that he had relied on M. B. Jayakar, who is also a chemist, to make the appli- 
cation for renewal. 


Now, 8. 34 of the Act is as follows: 


“84. (D Where an offence under this Act has been committed by a company every person 
who at the time the offence was committed, was in charge of, and was responsible to the company 
for the conduct of the business of the company, as well as the company shall be deemed to be 
guilty of the offence and shall be liable to be proceeded against and punished accrordingly : 

Provided that nothing contained in this sub-section shall render any such person liable to 
any punishment provided in this Act if he proves that the offence was committed without his 
knowledge or that he exercised all due diligence to prevent the commission of such offence. 

(2) Notwithstanding anything contained in sub-section (7), where an offence under this 
Act has been committed by a company and it is proved that the offence has been committed 
with the consent or connivance of, or is attributable to any neglect on the part of, any director, 
manager, secretary or other officer, of the company, such director, manager, secretary or 
other officer shall also be deemed to be guilty ofthat offence and shall be liable to be proceeded 
against and punished accordivgly.”’ 


It is clear from the section that cl. (Z) makes the company liable to be punished 
accordingly. The word ‘‘punish’’ with reference to a company would only 
mean to be punished under s. 27, not with imprisonment as a company can 
in no case be punished with imprisonment. Clause (2) of s. 34 also says that 
in certain circumstances where the offence has been committed by the consent 
or connivance of the manager, secretary or other officer of the company, such 
director, manager or the secretary or the other officer shall be deemed to be 
guilty of that offence and shall be liable to be proceeded against and punished 
accordingly. In my judgment, the words ‘‘punished accordingly’’ in el. (2) 
mean that the guilty person is to be punished in the same way as the company 
would be punished under cl (1). Thus, unless the director can be directly 
held to be liable for punishment under s. 27 read with s. 18 of the Act, the 
measure of punishment of such guilty person must be determined in accord- 
ance with s. 34 read with s. 27 of the Drugs and Cosmetics Act. He can be 
punished only with fine and not with imprisonment. In the present case the 
learned Magistrate convicted accused No. 1 as follows: 

“Accused No. 1 is convicted under section 18 (a) (i) read with section 27 of the Drugs 
Act and is sentenced to 1 day’s S. I. and to pay fine of Rs. 25,000/- or in default to undergo 
one year’s S. I. Accused No. 1 is also convicted under section 18 (ii) read with section 27 of 
the Drugs Act and is sentenced to one day’s S. I. and to pay fine of Ra. 2,000/- or in default to 
undergo 8 month’s R. I. Accused No. 1 is also convicted under section 18(c) read with section 
27 of the Drugs Act and is sentenced to 1 day’s S. I. and to pay fine of Rs. 2,000/- or in default 
to suffer 8 months R. I. Substantive sentence to run concurrently.” 


It is not disputed that the fine ordered to be paid has already been paid by him. 
In view of what I have stated above in regard to the provisions of s. 34(J) it 
appears to me that the learned Magistrate erred in law in imposing even 
one day’s simple imprisonment on accused No. 1. As the said one day’s sim- 
ple imprisonment is not challenged before me, it is unnecessary to set it aside 
but, in view of the importance of the question and its relevance to the question 
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of sentence, I must observe that the proviso to s. 27 which requires the Court 
to impose minimum sentence of imprisonment of one year, unless there are 
special reasons to the contrary, would not apply to the case of a director, who 
is held responsible under s. 34(2) of the Act. 

Even assuming that this view is not corrert, it appears to me that the learned 
Magistrate has taken into consideration the circumstances in which the offence 
was committed although he has not stated so while dealing with the question of 
sentence and has rightly held that it appeared that accused No. 1 was negligent 
in supervising the laboratory and was not directly responsible for the manu- 
facture of the tablets. Sentence is in the discretion of the trial Court and 
unless it can be said to be a sentence, which is grossly inadequate, this Court 
cannot interfere with the discretion exercised by the Magistrate. Having re- 
gard to all the facts and circumstances, it appears that accused No. 1 was 
negligent and had not tried his best to satisfy himself that the tablets, which 
were being produced in the laboratory, were upto the pharmaceutical stan- 
dards. He trusted his subordinates and the staff of the company and thereby 
committed the offence by negligence. It cannot, therefore, be said that the 
sentence imposed by the learned meena iS s0 inadequate as to justify 
interference by this Court. 

Rule, therefore, is discharged. Eule discharged. 


CRIMINAL APPLICATION. 


Before Mr. Justice Vimadalal and Mr. Justics Nathwani. 
K. J. PATHARE v. 8. J. PATHARE.*. 


Contempt of Couris Act (XXXII of 1952), Secs. 3, 4—Whether breach of undertaking given to 
Court amounts to contempt of Court—Contempt of Court in respect of breach of undertaking 
to pay or deposit money how to be proved—Practice—When Magistrate to refer matter to High 
Court under Act—Compounding of offences when to be allowed—Ctvil Proccdure Code (Act V 
of 1908), O. XXI r. 32 (1), OXXXIX r. 2 (3). 

In order to amount to contempt of Court and to be punishable as such, the mere breach of 
an undertaking given to, or disobedience of the order passed by, the Court is not enough. 
It must further be proved that the breach or disobedience was wilful or contumacious 
and the act of the contemner, therefore, signified disrespect to the Court. 

In order to prove contempt of Court in respect of breach of an undertaking to pay or 
deposit money, two things must be proved, viz., (1) breach of the undertaking, and (2) that 
the alleged contemner had, at the time the undertaking was to be carried out, the means to 
pay the amount in question, but has wilfully or contumaciously refused to pay the same. 

Surcterinessa Bibi v. Chintaharan Dast, distinguished. 
Debabrata v. State? and Jayantilal v. Waman’, referred to. 

Where ihe Magistrate instead of giving directions for evidence being taken before him, 
either on affidavit or otherwise, and proceeding to investigate the question as to whether 
the contemner had, at the time when the undertaking was to be carried out, the means to 
pay the amount in question, proceeded straightaway to pass an order forwarding the case 
to the High Court for necessary action for contempt :— 

Held, that it is only if the Magistrate comes to the conclusion after considering the evi- 
dence, either on affidavit or otherwise, that, in his opinion, a contempt of Court appears to 
have been committed that he should refer the matter to the High Court for necessary action 
under the Contempt of Courts Act, 1952. 

Nand Lal Bhalla v. Kishori Lal,‘ referred to. 

Compounding of offences should be allowed only after the terms arrived al belw een the 

parties are carried out, and not merely on av undertaking. 
Navinchandra A. Shah v. Roshan Wadhera’, agreed with. 


“Decided, December 19, 1969. Criminal 4 (1946) 48 Cr. L. J. 787. 


Application No. 180 of 1969, 5 (1969) Criminal Application No. 249 
1 [1955] A. I. R. Cal. 182. of 1969, decided by Chitale and Aptée JJ., 
1969] A. I. R. S. C. 189. . on April 22, 1969 (Unrep.). 


3 (1982) 34 Bom. L. R. 1416. 
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THE facts are stated in the’ judgment.. 


"Y: T, Gambhirwala, a Government TEE for ‘is State. 

S. K. Jain, with Michael F. Sadani and Miss Vijaya Khanna, for the com- 
plainant. 

M. K. J P for the se ease 


ere i This is a matter that Pe heen forwarded to us by the Pre- 
sidency Magistrate, 5th Court, Dadar, for taking action for contempt against 
the alleged contemnor. The facts necessary for thé purpose of this judgment 
are that the applicant K. J. Pathare filed a complaint in the Court of the 
said Magistrate against the opponent S. J. Pathare and others for offences 
under ss. 406 and 380 of the Indian Penal Code. After some adjournments, 
when that casé came up for. hearing before the said Magistrate on March 5, 
1968, the parties'came to ternis and the opponent, who is now alleged to have 
committed the contempt, gave an undertaking to the Court that he would de- 
posit Rs. 4,250 with interest thereon from J anuary 27, 1967, at the rate of 
9 per cent. per annum on or before July 10, 1968, with the Decean Co-opera- 
tive Housing Society Ltd. In view of that , the complainant stated that he 
did not want to proceed with the case and the learned Magistrate passed an 
order discharging the contemnor and his co-accused. On October 14, 1968, 
the applicant filed an application in the. Court of the said Magistrate stating 
that he had ascertained from the said Society that the opponent had failed 
to deposit the said sum of Rs. 4, 250 with that Society by July 10, 1968 as he had 
undertaken to do and he, therefore, prayed for action against the opponent 
under the Contenipt of Courts Act. The opponent filed a written statement in 
answer to that application on January 7; 1969, in ‘paras. 3 and 4 of which he 
stated that he was doing the business of manufacturing earthen bricks and 
expected to be able to pay the said sum of Rs. 4,250 with interest thereon as 
undertaken by him, but that on account of heavy and unexpected rains his 
raw material for the manufacture of bricks got completely washed out and 
he suffered loss to the tune of Rs. 15,000, and in para. 5 of that written state- 
ment he stated that on account of that financial loss in business ‘‘it went be- 
yond my capacity and control to pay the said amount as per the undertaking 
given to the. Court.” The learned Magistrate heard the advocates on both 
the sides and then passed an order on January 14, 1969 in which he stated 
that the opponent’s statements in his written statement were merely an excuse 
for not carrying out the undertaking given by him to the Court, and that if 
the opponent had really suffered any loss as alleged, he should have approached 
the Court and stated that fact to it, instead of keeping quiet all along till the 
applicant filed this application on October 14, 1968... He, therefore, held that 
the opponent had disobeyed the undertaking given to that Court and referred 
the matter to this Court for necessary action under the Contempt of Courts 
Act, 1952. 


As it appeared to us that the matter needed a full argument, we gave time 
to the learned advocates on both sides for that purpose and it was ultimately 
argued before us yesterday. The first thing that I must proceed to consider is 
what is ‘‘Contempt of Court,’’ an expression which curiously enough, is not 
defined by the Contempt of Courts Act, 1952. In Oswald on Contempt (3rd 
edn.), p.1, it is stated that the legal acceptation of the term ‘contempt’ primarily 
signifies ‘‘disrespect to that which is entitled to legal regard’’. Oswald then 
proceeds to state, ‘‘In its origin, all legal contempt will be found to consist 
in an offence more or less direct against the Sovereign himself as the fountain- 
head of law and justice, or against his Palace, where justice was administered.” 
The learned author, however, then stated that he did not propose to deal in 
_ the said work with the primary species of contempt against the King personally, 
but proposed to consider only contempt in its secondary or derivative aspect, 
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as an offence against the Courts or persons to whom the judicial functions of 
the Crown were delegated, or, as it commonly called, ‘‘Contempt of Court’’. 
After discussing the precise connotation of that expression, it is stated in 
Oswald (p. 6) as follows: 

‘To speak generally, Contempt of Court may be said to be constituted by any conduct that 

tends to bring the authority and administration of the law into disrespect or disregard, or to 
interfere with or prejudice parties litigant or their witnesses during the litigation”. 
The decision of the Supreme Court in the case of Debabrata v. State! was 
cited before us by Mr. Gambhirwala, but the actual decision in that case is 
of no assistance for the purpose of deciding the present case. The contempt 
in that case was not contempt of the nature of the contempt in the present 
case, but arose out of the alleged disobedience by a subordinate Court of the order 
of a superior Court. It is further pertinent to note that in the judgment of 
the Supreme Court there is, what might be called, an indirect definition of the 
expression ‘contempt of Court’. It was stated in that judgment (para. 9) 
that it is only when a clear case of contumacious conduct not explainable other- 
wise, arises that the contemnor must be punished. It would be a sad state 
of affairs, indeed, if the law of contempt obliged the Court to punish a man 
for an act which was beyond his control. The contempt in the present case 
is criminal contempt and reference to the provisions of civil law is mapposite. 
The principle of the law of contract that if a man chooses to answer for the volun- 
tary act of a third person, and does not in terms limit his obligation to using his 
best endeavours, or the like, there is no reason in law or justice why he should 
not be held to warrant his ability to procure that act (vide Mulla’s Contract 
Act, 8th edn., p. 350) has certainly no application to the case of a criminal of- 
fence. There are, however, certain provisions contained in the Code of Civil 
Procedure which are of assistance for the purpose of considering the question 
with which I am now dealing, viz., whether it is only wilful or contumacious 
conduct that can amount to contempt. The provisions of O. XXI, r. 32(J/) 
of the Code of Civil Procedure which are analogous to an action for contempt 
might usefully be referred to. In O. XXI, r. 32(/) it is laid down that where 
a deree, inter alia, for a permanent injunction has been passed, and the party 
against whom it has been passed has had an opportunity of obeying the de- 
cree, but has ‘‘wilfully failed to obey it’’, the decree can be enforced by his 
detention in civil prison. It is only wilful disobedience that could justify 
the action contemplated by O. XXI, r. 32(7). Even in the case of breach of a 
temporary injunction, it appears to be well-settled that a party cannot be 
punished under O. XX XIX, r. 2(3), which is also a proceeding in the nature 
of contempt, if he has acted bona fide. Reference may also be made to pro- 
viso (b) of s. 51 of the Code of Civil Procedure which enacts that the Court 
must be satisfied, for reasons to be recorded in writing, that the judgment- 
debtor had the means to pay the amount of the decree and yet refused or neg- 
lected to do so, before a money decree could be executed by his arrest and 
detention in prison. Under these provisions of civil law, therefore, it is clear 
that proceedings in the nature of contempt can be adopted only in the case of 
wilful or contumacious disobedience of orders or decrees of Court. 

Mr. Gambhirwala then cited the decision of a Division Bench of the Cal- 
cutta High Court in the case of Suretennessa Bibi v. Chintaharan Das be- 
fore us, but in my opinion, the said case is clearly distinguishable on facts. 
The facts of that case were that in an appeal from an order of ejectment which 
was pending before the High Court, a joint petition of compromise was filed 
by the parties whereby the tenant gave an undertaking to the Court which was 
unconditional and unqualified that he would vacate the premises on a parti- 
cular date, and the appeal was disposed of in terms of the petition of compro- 
mise under the provisions of O. XXIII, r. 3 of the Code of Civil Procedure. 
The tenant however failed to give vacant possession on the named date. It 
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was his contention that he had sub-let a considerable part of the premises long 
before the institution of the ejectment suit itself and it was, therefore, not 
possible for him to give vacant possession on the named date. With regard to 
that contention, it was observed by the Court (para. 3) that, if that contention 
were correct, the alleged contemnor had fraudulently suppressed that 
fact from the Court when he gave the undertaking to vacate the premises by a 
particular date, and held that the tenant was guilty of breach of the under- 
taking given to the Court which amounted to contempt of Court. Mr. Gam- 
bhirwala sought to contend that, in the said case also, though it was impossible 
for the tenant to carry out his undertaking, he was held liable for the con- 
tempt, and the same view should be taken in the case before us. The im- 
portant point on which the decision of the Caleutta High Court must be dis- 
tinguished however is that the existence of the sub-tenant was not a fact which 
supervened subsequent to the giving of the undertaking, but was a fact which 
existed even prior to the giving of the undertaking to the Court and had been 
suppressed from the Court. The position in the case before us, on the other 
hand, is not only that there is a subsequently supervening state of affairs, viz., 
substantial loss in the business alleged by the contemnor, but that, that is a 
matter which was beyond his own control, which was not the position before 
the Caleutta High Court. The decision of the Caleutta High Court in Sure- 
tennessa Btbi’s case is, therefore, not applicable to the facts of the present 
case, 

It may, at this stage, be clarified that a breach of an undertaking given to the 
Court is on the same footing as disobedience of an order of the Court, as far 
as the question of contempt is concerned. A reference to Halsbury’s Laws 
of England, 8rd edn., Vol. VII, para. 54, at page 30, and Oswald on Con- 
tempt, 38rd edn. pages 117-118, shows that both the breach of an undertaking 
given to the Court as well as disobedience of an order of the Court have been 
treated by Courts of law on the same footing. In the case of Jayantilal v. 
Waman, a question of contempt arose in respect of disobedience of the order 
of the Court by the person who had been appointed Receiver of the estate in 
an administration suit. It was observed in the judgment by Blackwell J. in 
the said case (pp. 1423-34) that it was not disputed that the High Court 
has inherited the power of English Courts as far as the power to commit for 
breach of its order was concerned, and that the contention of the learned Ad- 
vocate General in the said case was that no power to commit for contempt 
existed where the breach of the order complained was a failure to pay a sum 
of money, but the said principle had no application where the Court was called 
upon to punish, in proceedings for contempt, one of its officers for failure to 
comply with the Court’s order, even if it did amount to failure to comply 
with an order to pay money. A reference to the facts of the said 
case shows (p. 1419) that, in that case also, failure to pay money was sought 
to be explained by the respondent on the ground of temporary inability to 
pay. 

The result of the discussion of the above authorities is that, in order to 
amount to contempt of Court and to be punishable as such, the mere breach of an 
undertaking given to, or disobedience of the order passed by, the Court is not 
enough. It must further be proved that the breach or disobedience was wilful 
or contumaciqus and the act of the contemnor, therefore, signified disrespect to 
the Court. It may be stated that the position in English law is somewhat com- 
plicated by the express statutory provisions in ss. 4 and 5 of the Debtors Act, 
1869, as can be seen from the statement of law on the point by Oswald on 
Contempt and the relevant Chapter in Vol. VIII of Halsbury’s Laws of Eng- 
land, 8rd edn. A reference to English cases is, therefore, not of assistance for 
the purpose of the decision of the present matter. 

We are concerned in the present case with the breach of an undertaking 
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to pay or deposit money, and I will, therefore, proceed to discuss in this judg- 
ment the application of law as stated above only in regard to breach of the 
said undertaking and do not propose to deal with the breach of undertakings 
which do not relate to the payment of money. In order to prove contempt 
of Court in respect of such undertakings, two things must be proved, viz., 
(1) breach of the undertaking; and (2) that the alleged contemnor had, at 
the time the undertaking was to be carried out the means to pay the amount in 
question, but has wilfully or contumaciously refused to pay the samé. The 
application that the contemnor should be punished for contempt that has been 
made in the present case itself does not contain any averment that the con- 
temnor had, at the material time, the means to pay the amount In question. 
In his written statement filed in answer to that application, as already stated 
above, the contemnor has expressly pleaded his incapacity to make payment 
at the material time. The learned Magistrate has, however, instead of giving 
directions for evidence being taken before him, either on affidavits or other- 
wise, and proceeding to investigate the question as to whether the contemnor 
had, at the time when the undertaking was to be carried out, the means to pay 
the amount in question, proceeded straightaway to pass the order dated January 
14, 1969 forwarding the case to this Court for necessary action for contempt. 
The learned Magistrate no doubt refers in his judgment to the plea of the 
econtemnor and states that he has heard the advocates on both sides, but, in; 
my opinion, the arguments of advocates are not evidence on which he could 
have acted without any other material being placed before him,on the point 
mentioned above. I do not say that the material which the learned Magistrate 
should have directed to be placed before him must aways be in the nature of 
oral evidence. As was pointed out by a Division Bench of the Lahore High 
Court in the case of Nand Lal Bhalla v. Kishori Lal4, it is usually in the form of 
affidavits. Moreover, in the present case, the most important evidence would be 
documentary evidence such as, the bank pass-book showing the balance’ in the 
account of the contemnor at the material time, as well as his books of account and 
his Income-tax returns, for the purpose of determining his financial position on 
or about July 10, 1968 i.e. at the’ time when the undertaking was to’ be 
carried out by him. It is only if the Magistrate comes to the conclusion that, 
in his opinion, a contempt of Court appears to: have been committed that he 
should refer the matter to the High Court for necessary action under the Con- 
tempt of Courts Act, and T am constrained to observe that Magistrates should 
not act merely as post offices to forward cases of alleged contempt of Court to 
the High Court. an ' 

It was next contended by Mr. Gambhirwala that if the matter is reheard 
aud the alleged contemnor is ultimately ‘let off’, it would create an awkward 
situation, because it was on the faith of the undertaking given by the accused 
that the Court passed the order dated: March 5, 1968 that he should be dis- 
charged. For that situation, however, the applicant, who was the original 
complainant in the case, as well as the trial Magistrate, are themselves to 
blame. The learned Magistrate has, in his order dated March 5, 1968, stated 
that in view of the undertaking given by the contemnor, the complainant did 
not want to proceed with the said case. The applicant (the complainant) 
should not have made that statement merely on an undertaking given by the 
contemnor which may or may not be carried out. The learned Magistrate, 
on the other hand, should not have proceeded to pass an order of discharge 
on the faith of that undertaking, but should have adjourned the case till the 
undertaking was carried out on the appropriate date, in order to avoid the 
situation which has actually arisen in this case. Magistrates should not be in 
a hurry to “‘earn disposals’’ in the periodical returns submitted by them to 
this Court by pursuading parties to withdraw cases on mere undertakings. 
This is, unfortunately, what has been happening in almost every such case. 


4 (1946) 48 Cr. L. J. 787. 
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A Division Bench consisting of my brothers Chitale and Apte have, in a similar 
ease, Navinchandra A. Shah v. Roshan Wadhera>, also observed that it was de- 
sirable that compounding should be allowed only after the terms arrived at 
between the parties were carried out, and not merely on an undertaking, as in 
the case before them. I fully endorse the view taken by the Division Bench in 
the said case. 

In the result, in my opinion, this matter should be sent back to the learned 
Magistrate for the purpose of determining, on proper evidence, whether 
on affidavit or otherwise, whether the contemnor had, on July 10, 1968, the 
means to pay the sum of Rs. 4,250 with interest so as to be able to carry out 
. the undertaking given by him to the Court. 


NATHWANI J. I respectfully agree with the order just now made by my 
brother. The facts are already referred to by my brother in his judgment but 
before dealing with them and giving my reasons in support of the said order, 
I may refer to the law and procedure relating to contempt of Court. Rele- 
vant provisions are ss. 3 and 4 of the Contempt of Courts Act, 1952 (hereim- 
after referred .to as the Act). Section 3(7) provides that subject to the pro- 
visions of sub-s. (2) every High Court shall have and exercise the same juris- 
diction, powers and authority, in accordance with the same procedure and 
practice, in respect of contempts of Courts subordinate to it as it has and exer- 
cises in respect of contempts of itself. Sub-section (2) excludes the juris- 
diction of the High Court to take cognizance of a contempt of a subordinate 
Court where such contempt is an offence punishable under the Indian Penal 
Code. Section 4 of the Act limits the punishment for contempt to simple im- 
prisonment for six months or fine upto two thousand rupees or with both. 
First proviso to s. 4 empowers the Court to discharge the accused or remit the 
punishment on apology being made to the satisfaction of the Court. 

It will be seen that s. 3 of the Act merely recognizes and defines the powers 
of the High Court to punish the contempts of itself and subordinate Courts. 
The Act does not define ‘‘contempt of Court.’’ However, as stated in Oswald’s 
treatise ‘‘Contempt of Court’ (1911 ed. p. 5) it may be defined or described : 


“to be a disobedience to the Court, an opposing or a despising the authority, justice, or 
dignity thereof. It commonly consists in a party’s doing otherwise than he is enjoined to do, 
or not doing what he is commanded or required by the process, order, or decree of the Court.” 
As regards the object underlying contempt proceedings, the Supreme Court, 
in Brahma Prakash Sharma v. The State of Uttar Pradesh, reiterated it as 
follows (p. 1176) : 

*.. the object of contempt proceedings ... is intended to be a protection to Lhe publie whose 
interests would be very much affected if by the act or conduct of any party, the authority of 
the Court is lowered and the sense of confidence which people have in the administration of 
justice by it is weakened”. 

Having regard to the above object of contempt proceedings it is apparent 
that the criminal Courts should not accept an undertaking from the accused 
person for payment of money to the complainant for recovery of which the 
latter has his remedy in a civil Court and thus allow the complainant to use 
the machinery of contempt proceedings for enforcing his private right to re- 
cover the amount from the accused. 

Next, it would have been seen from the provisions of s. 8(/) of the Act that 
the High Court in exercising its jurisdiction to commit contempts of sub- 
ordinate Courts has to observe the same practice and procedure as it follows 
in dealing with its own contempts. As the jurisdiction to commit for con- 
tempt is of a special nature contempt proceedings are of a summary character 
and they are, generally, disposed of on affidavit evidence, though the Court 
may in its discretion take oral evidence when facts on which the alleged con- 
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tempt is based are disputed. The procedure and practice of this Court on the 
Original Side, therefore, requires an aggrieved party to make an application 
in Court by a Notice of Motion and support it by affidavit setting out the facts 
constituting the alleged contempt, and, that on the Appellate Side, to file a 
duly declared petition. As regards the petition, it is necessary to mention that 
Rule 6 of Chapter III of the Appellate Side Rules of this Court provides 
that a declaration on oath or solemn affirmation below the petition declaring 
that the facts stated in the petition are true to the best of petitioner’s own 
knowledge or belief would be sufficient compliance of the requirement of a 
separate affidavit, unless otherwise ordered by the Court. Therefore, when 
a subordinate Court holds an enquiry into an alleged contempt of Court it 
requires the parties to state their respective facts on affidavit, and if it is satis- 
fied that a prima facie case is made out against the alleged contemnor it sub- 
mits to this Court a report along with the record and proceedings of the case 
with a request for taking appropriate action against him under the Act. 

It is also well settled that a breach of an undertaking given to the Court 
by a person in pending proceedings on the faith of which the Court sanctions 
a particular course of action or inaction, is misconduct amounting to con- 
tempt. The Court will, however, before committing a contemnor for a breach 
of an undertaking take into consideration the circumstances in which it was 
committed; and the question whether the non-compliance of the undertaking 
was intentional or not is always relevant. When, therefore, a breach of an 
undertaking is admitted or proved ‘it is open to the contemnor to show that he 
could not carry out the undertaking on account of circumstances beyond his 
control and the breach was, therefore, unintentional. In such a case the breach 
committed is a contempt in theory only. 

Coming to the facts of the present case, the accused in his written statement 
in the Court of the learned Presidency Magistrate did not dispute that he had 
failed to pay the money as per his undertaking given to the Court but he 
rather vaguely alleged financial loss in his business for not fulfilling the said 
undertaking. Now, he ought to have substantiated his said allegation by filing 
an affidavit giving the particulars of such alleged loss which supervened after 
he gave the undertaking and prevented him from complying with the under- 
taking. But he did not file any affidavit nor did he ask at the hearing of the 
application for an opportunity to lead evidence to prove his alleged loss in 
business and consequent financial difficulty. In view of these circumstances 
I was at one stage inclined not to remand the case but to deal with it on the 
footing that by breach of his said undertaking the accused had committed 
contempt of Court which deserved to be punished. The learned Presidency 
Magistrate, however, appears to have thought that even in the absence of any 
affidavit evidence by the accused, his plea of financial difficulty could be consi- 
dered and, as is evident from his order, he heard the arguments of the parties 
in this connection without insisting upon the accused filing an affidavit setting 
out the facts sought to be relied upon by him and held that the excuse given 
by the accused was imaginary. I think that under the circumstances it is 
fair that the aceused should be given an opportunity to substantiate his allega- 
tion of subsequent loss in business and consequent inability to pay the amount 
as per his undertaking. The case is, therefore, sent back to the learned Pre- 
sidency Magistrate who will dispose of the same in the light of the observations 
made by us. 

P.C.: The case is sent back to the learned Magistrate for the purpose of 
determining whether the contemnor had, on the material date, viz. July 10, 1968, 
the means to deposit the amount in accordance with the undertaking given by 
him. In the event of its appearing to the learned Magistrate that there is 
contempt of Court committed by the contemnor, he should forward the papers 
r g Court together with his Report within three months after receipt by 
um of this judgment. Oise temanded. 
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Before the Hon'ble Mr. 8S. P. Kotoal, Chief Justice, and Mr. Justice Nain. 
THE UNION OF INDIA v. THE OFFICIAL ASSIGNEE OF BOMBAY.* 


Constitution of India, Art. 372— Indian Succession Act (XX XIX of 1925), Secs. 321, 823, 217— 
State’s right to have debts owing to it paid in priority to debts of unsecured creditors of same 
debtor—Whether Act has affected this right in any way— Solicttor’s lien, nature of. 


In India even after the Constitution of India there exists a right in favour of the State 
to have debts-owing to it satisfied in priority to debts owing to other unsecured creditors 
from the same debtor and this right is in no way in conflict with any provision of the Con- 
stitution but is founded upon an important principle of public policy. 

The Indian Succession Act, 1925, has not taken away, modified or abrogated any part of 
the above doctrine of the common law right of the Crown in payment of its debts. 

Ved & Sopher v. Wagle & Co.,1 and Tyabji Dayabhai & Co. v. Jetha Devji & Co., 


distinguished. 
Murli v. Asoomal & Co™., dissented from. 

Secy. of State for India v. Bombay Landing & Shipping Co., Bank of India v. 
Bowman’, Builders Supply Corporation v. Union of India’, Manickam Chettiyar v. Inc. Taw 
Officer, Madura®, Governor-General in Council v. Chotalal Shiodas’, U Ba Thi v. Adminis- 
trator-General®, Governor-General in Council v. Shiromant Sugar Mills Lid. (In Liquidation)’, 
State of W. B. v. Corpn. of Caleutta’®, Collector of Tiruchirapalli v. Trinity Bank Lid.” 
and Collector, Aurangabad v. Central Bank", referred to. 

A solicitor has a lien in common law in respect of his costs and the expenses of a litigation 
against funds belonging or payable to his clients lying in a Court; he is entitled to have the 
amount realised by his exertions paid to him to the extent of his costs and expenses so 
long as the money is under the control or in the custody of the Court; it is lost the moment 
the money goes out of the control or custody of the Court by payment to a third party; in 
any case the lien referred to above arises only in favour of a solicitor on his obtaining an 
order from the Court securing the fund in the custody of the Court for payment of his dues 
or obtaining a charging order in respect thereof. Till that is done there is in essence no lien 
though the mere right to apply has been often called a lien and the order of the Court may 
be obtained at any time by the solicitor and even in spite of and after an attachment levied 
by a creditor, provided rights of third parties have not supervened in the meanwhile. 

James Bibby Lid. v. Woods and Howard, Mercer v. Graves‘ and Basudeo Ramgovind v. 
Vachha & Co,**, referred to. 

In an administration suit the solicitor has to be paid for his efforts the costs, charges 
and expenses properly incurred in recovering or preserving the property. 

Attorney-General v. Jackson" and Clayton, In re: Collins v. Clayton and Reade'’, referred to. 


Tue facts are stated in the judgment. 


E. J. Joshi, for the appellant. 
M. R. Mody, with N. B. Jogad, for respondent No. 1. 
V. R. Chhatrapati, for respondents Nos. 8, 4, 7 and 8. 


Korva C. J. Arather interesting question arises in this appeal as to the scope 
and extent of a solicitor’s right to his costs and expenses in an administration suit 
against a rival claim of the State in respect of income-tax dues. 


*Decided, December 10/11, 1970. O.C.J. 8 [1940] A. I. R. Rangoon 86. 
Appeal No. 128 of 1965: Suit No. 807 9 [1946] F.C. R. 40, 8.c. (1946) 14 LTR. 
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of 1947. 
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On February 24, 1944 Bhagoji Baloji Keer died leaving income-tax liability 
of approximately Rs. 90,000. He was joint with his wife and two sons respon- 
dent No. 5 Anant and one Bhalchandra who subsequently died and whose son, 
daughters and wife are respondents Nos. 8, 4, 8, and 7 respectively. During 
his lifetime Bhalchandra was adjudicated an insolvent and his property vested 
in the Official Assignee, respondent No. 1, on May 21, 1946. In order to sepa- ` 
rate his share in the joint family property the Official Assignee instituted a suit 
for the administration of the property of Bhagoji on the Original Side of this Court, 
suit No. 807 of 1947. The suit was referred to the Commissioner for Taking Ac- 
counts on April 12, 1948 for the purpose of administration of the property. An 
amount of Rs. 1,17,429.82 recovered by the Commissioner was held by him on 
account in the suit and on February 27, 1961 all the parties to the administration 
suit other than, the plaintiff through their respective attorneys took a consent order 
from Mr. Justice S. M. Shah in respect of that amount. The substance of that 
order was that after the payment of certain specific sums to the several defendants 
in the suit the learned Judge ordered that the Commissioner for Taking Accounts 
should pay “the taxed costs of this suit incurred after 18th October 1950 including 
the costs of the reference and the sale before the said Commissioner for Taki 
Accounts and the proceedings before the arbitrator, Town Planning Scheme an 
the meetings held before the Court Receiver, High Court, Bombay and the Charity 
Commissioner as between ‘attorney and client’ to the plaintiff and to the 1st, 2nd 
and 8rd defendants and to the 4th, 5th, 7th and 8th defendants upon the passing 
of the order on the said chamber summons”. He also passed further orders as 
regards the payment of the taxed costs of the attorneys in suit No. 8882 of 1947 
and No.8662 of 1947 which were suits in respect of specific items of property se- 
parately litigated. The above orders so far as the payment to all the attorneys 
except to those of the plaintiff, were made upon consent of the parties. So far 
as the costs payable to the plaintiff were concerned, the order was in invitum. 


Asa result of this order the following claims of the respective solicitors of the 
parties for their taxed costs fell to be considered :— 


Rs. 
1. M/s. Zaiwalla & Co. on behalf of defendants Nos. 4 and 7. 10,581.00 
2. M/s. Samant & Co, on behalf of defendants 1, 2 and 8. 12,846.00 
8. M/s. Chimanlal Shah & Co. on behalf of the Official 
Assignee, the plaintiff. aa 88,895.00 
4, M/s. Chhatrapati & Co., on behalf of defendants 4, 5, 


7 and 8. 88,881.00 


thus making a total of Rs. 96,208 claimed as taxed costs. It is not in dispute 
that after the payment of the specific amounts ordered to be paid there was only 
left with the Official Assignee a balance of Rs. 61,571.60. t obviously was 
not sufficient to satisfy the claims even of all the attorneys set out above. 

In the meanwhile the Income Tax Officer, Companies Circle I (7) of Bombay 
put in his claim with the Official Assignee in respect of the amount of income-tax 
owed by the estate of Bhagoji Keer amounting to Rs. 90,520.92. A chamber 
summons was taken out on October 11, 1968 on behalf of the Union of India for 
an order that the entire amount of Rs. 61,571.60 N.P. be paid to the Union 
and the balance left over be paid to them after the sale of other Ae Ate of 
Bhagoji Keer. If the entire amount of the balance in the hands of the Official 
Assignee namely of Rs. 61,571.60 was paid towards that claim, it would for the 
time being leave nothing for payment to the respective attorneys of the parties 
under the order of Mr. Justice Shah dated February 27, 1961. 

On behalf of the Income Tax Department it was claimed that the debt to the 
State owed by the deceased Bhagoji Keer had priority in payment over the claims 
of the parties or their solicitors. This was disputed by respondents Nos. 5 
and 7 in this appeal, Anant son of Bhagoji and Annapurnabai wife of Bhalchandra 
(defendants Nos.1 and 7), Anant Bhagoji supported the claims of his attorneys as 
well as of the attorneys of the other parties in the suit on the basis of the common 
law lien of the attorneys for their costs over the said funds in the hands of the 
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Court “being the proceeds preserved in the said: suit through their exertion”. He 
pointed out that these attorneys were .“‘entitled to ask for the intervention of the 
Honourable Court for preservation of the said funds for the payment of their 
costs”. Thus, the claim of the State to be paid in preference to the ordinary cre- 
_ ditors was in direct conflict with the claim of the attorneys of the parties set forth 
through their respective parties to the payment of their costs and expenses of the 
administration suit. 

The chamber summons was heard by Mr. Justice Tulzapurkar on December 
6, 1965. He dismissed the chamber summons in view of the two decisions of 
this Court in Ved & Sopher v. Wagle & Co.4 and in Tyabji Dayabhai & Co. v. 
Jetha Devji & Co.* It is that order which is the subject-matter of the appeal 
before us on behalf of the Union of India. 

No detailed reasons are to be found in the order of the learned Judge, but 
elaborate arguments have been advanced before us in the appeal on behalf of both 
the parties. Mr. R. J. Joshi on behalf of the Union has stressed that the State 
had a priority in respect of the payment of its dues for the arrears of income-tax. 
This priority was the same priority that the common law in England conceded 
to the Crown in ct of Crown debts and that Mr. Justice Tulzapurkar did not 
at all consider the State’s right to have its debts satisfied in priority over all un- 
secured or ordinary creditors. He contended that the State’s claim to public 
dues like income-tax which are debts due to the Crown or the State, is entitled to 
preference over all other claims to debts due to ordinary or unsecured creditors 
such as the parties to the litigation in the present case were or their attorneys. 
So far as solicitors’ lien is concerned, in the first place, no solicitor as such has 
ever claimed it, but it is only a party to the suit who js claiming it on behalf of his 
solicitor and against his own interest. In the second place, there was no lien in 
the circumstances of the case arising in favour of the solicitors or any of them, 
because no charging order had been passed in favour of any solicitor, nor any order 
at all entitling them to preference over Crown debts. In fact, no such order 
could be legally passed. As regards the two cases relied upon by the learned 
Judge be pointed out that they were both cases where a charging order had been 
made and, therefore, that category of debts due to attorneys stands on a different 
footing from the case of an attorney who claims his costs, charges and expenses 
without obtaining any charging order from the Court. Alternatively he referred 
to s. 226 (4) of the Indian Income-tax Act as entitling the Union to receive the 
entire amount in the hands of the Official Assignee. 


The reply on behalf of the plaintiff and the other parties has been that this is 
an administration suit and jn such a suit the expenses of administration or testa- 
mentary expenses are always to be paid in priority to the debts due to others 
except funeral expenses and that is so even against the debts due to State or the 
Crown in England. This is itself a common law right. The amount due to an 
attorney from an estate which has been preserved or earned by bis exertions Is 
by common law a first charge on the estate and it is not necessary to have a 
charging order at all. It was urged that solicitor’s fees and charges were a part 
of the “testamentary expenses”? by which is meant expenses of administration of 
an estate which in eo may be both testamentary as wel) as non-testamentary. 
By reason of common law the solicitor has a lien for payment of costs of an action 
on funds in the custody of the Court preserved or recovered as a result of his exer- 
tions irrespective of the fact that he had not obtained a charging order. In any 
case so far as the present case is concerned, the order passed by Mr. Justice Shah 
dated February 27, 1961 amounts to a charging order and therefore even upon 
the contention on behalf of the appellant the solicitors would be entitled to their 
charges. The solicitor to whom costs are due in an administration suit is in no 
sense a creditor of the deceased. Alternatively it was contended that ss. 821 read 
with s. 828 of the Indian Succession Act creates a statutory right to payment of 
costs of administration in priority to all debts including Crown debts, except funeral 
expenses and, therefore, to that extent the State’s claim would be postponed to this 


1 (1925) 27 Bom. L. R. 556, : 2 (1927) 29 Bom. L. R.1196. 
B.L.R.—40. 
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statutory right. In the further alternative it was contended that at any rate 
till the estate is fully administered and a final decree is passed no creditor should 
be paid. These contentions undoubtedly give rise to important questions, firstly 
as to the right of the Crown or the State to preferential payment against unsecu- 
red creditors and, secondly, as to the nature and extent of the solicitor’s common 
law lien. 

The right claimed on behalf of the State is the same as the right of the Crown 
recognised by the common law of England. It is part of the royal prerogative. 
In theory the King in England is the repository of Hra n power and included 
therein is all judicial, legislative and executive power. From time to time, 
however, that power came to be whittled down as the people asserted themselves 
and claimed rights against their Sovereign. The legislative powers passed to Par- 
lament in England, the executive powers to the King in council which in sub- 
stance is the British cabinet today and the judicial power to the King’s Judges 
but the theory still remains and large and important portions of the royal prero- 
gatives in each case are still recognised by the common law in England. The royal 
prerogative is thus defined by Halsbury in Vol. 7 at p. 221, articles 468 and 464: 


“468. The royal prerogative may be defined as being that pre-eminence which the Sove- 
reign enjoys over and above all other persons by virtue of the common law, but out of its ordinary 
course, in right of her regal dignity; and comprehends all the special dignities, liberties, privi- 
leges, powers, and royalties allowed by the common law to the Crown of England. 

464, The prerogative is thus created and limited by the common law, and the Sovereign 
can claim no prerogatives except such as the law allows, nor such as are contrary to Magna 
Carta, or any other statute, or to the liberties of the subject.” 


The Courts in India have jurisdiction to enquire into the existence or extent of 
any alleged prerogative, unless the inquiry is barred under any law. 

One aspect of this prerogative is the right of the Crown to preference in respect 
of the payment of debts due tothe Crown. This right first came to be considered 
in its applicability to India as far back as in 1866 in the case of the Secy. of State 
for India v. Bombay Landing & Shipping Co. That was a case where the Secre- 
tary of State for India in Council had obtained a decree in a suit against the 
Bombay Landing and Shipping Company “‘to recover moneys due to the bya 
for work done by the Government artisans at the Government Dockyard (lately 
the property of the East India Company) for the defendants and for materials, 
that is to say, Government stores, supplied by the plaintiff to the defendants”. 
In the meanwhile the company came to be wound up and the question was “whether 
the judgment recovered by the Secretary of State was entitled to precedence over 
the claims of the ordinary creditors, who sought the benefit of the winding-up 
order; and, accordingly, whether the execution of that judgment was rightly 
stayed.” Ina very elaborate judgment and after considering the entire history 
of the royal prerogative in this respect and the law in India and other countries 
on similar rights claimed by the State Sir Michael Westropp held (1) thata 
judgment debt due to the Crown is entitled to the same precedence in execution 
as a like judgment debt in England, if there be no special legislative provision 
affecting that right in the particular case, so far as Bombay is concerned; (2) 
that right of the Crown could also be claimed by the Secretary of State in Council 
for India; (8) the reason for so holding is that such a debt is vested in the 
Crown and when realised falls into the State Treasury; (4) in enforcing this right 
of the Crown or the State the nature of the cause of action in respect of which the 
judgment was recovered does not affect the right of the Crown or of the Secretary 
of State for India in Council to priority. The learned To relied, upon the fol- 
lowing statement to be found in Lord Coke’s Commentary on Littleton (p. 48.): 

“u The King, by bis prerogative, regularly is to be preferred, in payment of his duty or 
debt, before any subject , although the King’s debt or duty be the latter; and the reason hereof 
is: for that thesaurus regis est fundamentum belli et firmamentum pacis.” 


He pointed out that this right is based upon the Latin maxim Quando jus domint 
8 (1868) 5B. H. C. R. 28. 
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Regis et subditi concurrunt, jus regis praeferri debet (where the title of the King and 
the title of a subject concur, the King’s title must be preferred), This principle 
was no novelty in India and the question therefore which always should be asked 
is not, “In whose name is the debt standing on record” ? but ‘Does the debt, when 
recovered, fall into the coffers of the State ?’’. Accordingly it was held in that 
case that the Secretary of State for India was entitled to priority in recovering his 
debt as against the ordinary creditors of the company in liquidation. 

Sir Michael Westropp was only concerned in that case with a judgment debt, 
but in a later decision of this Court the principle of Secretary of State for 
India v. Bombay Landing & Shipping Co. was extended to all debts due to the 
State. The decision is to be found reported in Bank of India v. Bowman’. 
That was also a case where a claim to arrears of income-tax was put forward on 
behalf of the State. Referring to the decision in the Bombay Landine & Shipp- 
ing Co’s case Chief Justice Chagla observed (p. 862) : 


“...But with respect to the bench that decided the case in Secy. of State for India v. Bombay 
Landing & Shipping Co., it is clear from English decisions that the priority claimed by the Crown 
is not confined to judgment-debts. It is sufficient to refer to two judgments on this point. 

One is the case reported in In re Henley & Co’ It is true that the actual case the Court 
was considering was the case of a property tax due to the Crown, and what was held was that 
the Crown had a right to payment in full of a debt due from the company for property tax before 
the commencement of winding up in priority to the other creditors, but what is of interest 
is the observation made by the learned Judges. At p. 481 Lord Justice James says: 

‘,.. Whenever the right of the Crown and the right of a subject with respect to the payment 
of a debt of equal degree come into competition, the Crown’s right prevails.’ 

Therefore, the priority given to the Crown is not on the basis of its debts being a judgment- 
debt or a debt arising out of statute, but the principle is as enunciated by Halsbury that if the 
debts are of equal degree and the rights of the Crown and the subject are equal, the Crown’s 
right will prevail over that-of the subject”. (The reference to Halsbury is to Halsbury’s 2nd 
Ed. Vol. 6, p. 584). 


The reason for this principle was also stated to be (p. 864) : 


“It is not so much because the Crown has any special privileges in England that 
this principle has been upheld, but it is because the State in England has taken the place of the 
Crown and the English Courts have continued the privilege which was once the privilege of the 
King and have afforded the same privilege to the State because they have realised that the 
State has certain rights and privileges which cannot be overlooked.” 


This case thus establishes two points: (1) that the State’s right to priority in 
respect of debts due to the State is not confined only to judgment debt but to all 
debts of equal degree and (2) that the arrears of income-tax constitutes such a 
debt due to the State. 

These principles were accepted and approved by the Supreme Court in a recent 
decision in Builders Supply Corporation v. Union of India’. It held even after 
the attainment of independence and after our present Constitution that the Govern- 
ment of India is entitled to claim priority for arrears of income-tax due to it from 
a citizen over debts due from him to unsecured creditors. The Supreme Court 
in terms referred to the decision of this Court in Bombay Landing & Shipping 
Co’s case and approved of it. See pages 96 to 98 of 561. T. R. 91. They also 
approved of the decision of this Court in the Bank of India’s case. The principle 
on which the Supreme Court justified the claim to priority of the State is stated 
as follows (p. 108) : 

“Similarly, the basic justification for the claim for priority made by respondent No. I in 
the present case rests on the well-recognised principle that the State is entitled to raise money 
by taxation, because unless adequate revenue is received by the State, it would not be able to 
function as a sovereign Government at all. It is essential that as a Sovereign, the State should 
be able to discharge its primary governmental functions and in order to be able to discharge 
such functions efficiently, it must be in possession of necessary funds, and this considertion 


4, (1954) 57 Bom. L. R. 845. 6 (1965) 561. T. R. 01,5. C. 
5 (1878) 9 Ch. D. 469. 
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emphasises the necessity and the wisdom of conceding to the State the right to claim priority 
in respect of its tax dues,” 


No doubt while laying down the principle the Supreme Court was careful to 
indicate (we say so with respect) the possible limitations of the doctrine. (1) 
They pointed out that they were limiting their decision only to the case before 
them namely of recovery of arrears of income-tax and that it must not be extended 
to debts due to the State “in relation to commercial activities which, no doubt, 
may be undertaken by the State for achieving socio-economic good’’. (2) Se- 
condly they pointed out that questions may arise as to whether the same common 
law doctrine would apply to those parts of India which constituted the former 
Indian States in which the common law in England was not the law in force on 
the date on which the Constitution came into force having regard to the pro- 
visions of art. 872 (1) of the Constitution. With.neither of these limitations are 
we concerned in the present case. (8) A third and an obvious limitation which 
is part of the doctrine itself is where statute expressly provides that the particular 
prerogative right of the State is not to be exercised or is taken away. 

These being the principles of priority conceded in favour of the State we turn 
to consider whether the arrears of income-tax due to the State is a Crown debt and 
must be paid in priority. On this there is overwhelming authority. The earliest 
decision is to be found in Manickam Chettyar v. Inc. Taw Officer, Madura.” This 
decision was followed in this Court by Mr. Justice Wassoodew in Governor-General 
in Council v. Chotalal Shivdas®, where again it was held that 


“Arrears of unpaid income-tax due by an assessee is a debt due to the Crown and as such 
Lhe debt must have precedence over all other debts." Consequently, in the competition between 
the Crown and the subject in respect of payment of their respective debts of equal degree Crown’s 
right must prevail. 

The Court can order payment of a Crown debt due by the debtor, on the application of the 
Crown without a formal attachment being issued, where there are funds in Court belonging 
to the debtor.” 


The learned Judge also pointed out that the prerogatives claimed by the Crown 
in respect of this right are really two: (1) priority and (2) special procedure for . 
enforcing that priority. Even in the Bombay Landing & Shipping Co’s case 
dealing with the question as to the effect of statutes upon the common law right 
of the Crown, it was pointed out that there may be some statutes in which the 
right of the State are statutorily provided for, but “legislation of that kind is often 
merely declaratory, and resorted to ‘pro majori cautela’ and for the purpose of 
clearly notifying to the public what the law is’. (See page 81). In fact before 
the learned Judge ss. 185 and 188 of the then operative Income-tax Act XXXII of 
1860* were referred to and the learned Judge observed (p. 81): 


“A clear declaration of the priority of income tax over private claims may have been 
considered especially necessary for the Mofussil, where the extent to which English law should 
be applied is much less clearly defined than in the Presidency towns”. 


We have already referred to the decision of Chief Justice Chagla in Bank of India 
v. Bowman which takes the same-view, and to the decision of the Supreme Court 
in Builders Supply Corporation v. Union of India at page 98. In Mantkam’s case 
the Madras High Court clearly held that s. 46 of the Income-tax Act was not ex- 
haustive of the remedies of the Crown to recover arrears of income-tax due to the 
Crown. There is also a decision in U Ba Thi v. Administrator-General® to the 
same effect. An instance of statutory modification of the Crown’s right is to be 
found in a decision of the Federal Court in Governor-General in Council v. Shiro- 
mani Sugar Mills Lid. (In Liquidation)'® where s. 280 of the Indian Companies 
Act was referred to. The section while giving the highest priority to all revenue, 

taxes, cesses and rates, whether payable to Government or to local authority, limi- 


7 Annee 6 I. T. R. 180, s.c. [1988] Mad. and Offices. 
9 [1940] A. I. R. Rangoon 86. 
8. “(1889) 7 I. T. R. 411. 10 [1946] F.C.R. 40, s.c. [1946] 14 
*An Act for imposing Duties on Profits I. T. R. 248. 
arising from Property, Professions, Trades, 
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ted that right to amounts becoming due and payable within 12 months next before 
winding up of the company. This was a statutory modification of the State’s 
aS right of priority in the recovery of debts. We stress this point here 

ecause Mr. Chhatrapati had referred to a decision of the Calcutta High Court 
in Murk v. Asoomal & Co., to suggest that “there is no universal claim to priority 
for State debts” vide para. 80 at page 480, with, which remark we are not in agree- 
ment. We will advert to this decision a little later. 


Before we leave this question of the nature of the Crown’s right to priority in 
respect of its debts as against unsecured creditors, it is necessary to examine an 
argument advanced also by Mr. Chhatrapati on:the basis of a recent decision of 
the Supreme Court in State of W. B. v. Corpn. of Calcutta. That decision was also 
concerned with a part of the prerogative of the Crown as applicable to the State 
in India, namely the right recognised by the common law doctrine that the Crown 
is not bound by statute save where the statute so provides by express provision 
or necessary implication. The Supreme Court held that this doctrine was not 
the law in force in India at the time when the Constitution came into force and 
therefore Courts are not bound by that doctrine after the coming into force of the 
Constitution especially in view of art. 872 of the Constitution. They held that 
the doctrine was merly a rule of construction and that a rule of construction was 
not a law in force and that therefore the doctrine was not saved by art. 872 of the 
Constitution and had not become the law of the land after the Constitution came 
into force. In so holding the Supreme Court made the following remarks (in 
para. 28, at p. 1007): 

“The next question is whether this Court should adopt the rule of construction accepted 
by the Privy Council in interpreting statutes vis-a-vis the Crown. There are many reasons 
why the said rule of construction is inconsistent with and incongruous in the present set-up. 
We have no Crown: the archaic rule based on the prerogative and perfection of the Crown has 
no relevance to a democratio republic; it is inconsistent with the rule of law based on the doctrine 
of equality. It introduces conflicts and diserimination.”’ 


Relying upon this passage it was urged that the doctrine as to Crown’s right to 
have its debt satisfied in priority to other ordinary creditors is also a prerogative 
of the British Crown and no less “inconsistent with the rule of law based on the 
doctrine of equality” and that there is no justification for applying that archaic 
doctrine in India where once the State is treated on a footing of equality with its 
subjects in the matter of applicability of all laws to it. Moreover it was urged 
that having regard to the provisions of the Constitution recognition of this right 
is no longer appropriate and/or proper. l 


The argument approximates the principle that the Crown is not bound. by sta- 
tute, with the principle that in the realisation of its debts the Crown has priority 
over ordinary creditors. There is no warrant for treating the two principles on 
the ‘same footing. On the other hand, it seems to us that'there is a marked dis- 
tinction between the two principles in their very origin as also upon the basis on 
which each of them is founded. It is one thing to say that a doctrine that the 
Crown shall not be bound by statute law, is archaic and opposed to the fundamen- 
tal principles of a democratic Constitution where rights of a subject are recognised 
as fundamental and a remedy is given for their enforcement even against the State 
where rule of law prevails between the State and the citizen; and quite another 
thing to say that in the realisation of its debts of equal degree the Crown may get 
priority over its subjects. The principle of the Crown’s priority in respect of 
its debts is itself a rule based upon equity and justice and serves an important 
public purpose. Moreover, the rule is in no way opposed to the Constitution. 
In Bank of India v. Bowman, Chief Justice Chagla answered the self-same 
contention in the following words (p. 864): 

“Mr. Seervai says that to uphold the King’s prerogative in India after 1950 would be to go 
counter to the basic structure of our Constitution. It is true that our Constitution sets up a 
democratic socialist republic and we would be loath to give effect to any principle of law which 

11 [1955] A.LR. Cal. 428. 12 [1967] A. I. R. S. C. 997. 
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was inconsistent with the democratic or socialistic principles which we have accepted in our 
Constitution 

But it would be an exaggeration even to suggest that the England of today is not demo- 
oratio or socialistic, and if the English Courts have upheld this principle, they could not have 
done so if they had realised that it was no longer consistent with the modern trends of consti- 
tutional theory prevailing in England today. Even in a democracy and even under socialism 
the State must have certain rights and privileges. The State has to govern, the State has to 
find money to be used for socialistic principles, and the Courts have always given every facility 
to the State to realise moneys which are not collected for any private purpose but are intended 
for the public coffer and which are ultimately intended for the public need. This principle 
which has been enunciated in the English Courts and which has been accepted by our Courts 
is not a principle which is peculiar to British jurisprudence.” 
It must be remembered that this passage occurs in a case where also the Crown 
claimed priority in respect of a claim for arrears of income-tax, which is also the 
case here. On the same page Chief Justice Chagla also repelled an argument 
raised by counsel on behalf of the Bank of India that this part of the common 
law was incompatible with art. 14 of the Constitution because it is inconsistent 
with the provisions of Part III relating to fundamental rights. Chief Justice 
Chagla answered the point by saying 

“...The answer to that submission is that the State here is not claiming as a creditor. It 
may be a creditor, but the right which it claims is in its capacity as the State and its contention 
is that as it is the custodian of public welfare, as moneys which it is claiming belong to the 
coffers of the State and are to be used in public interest, it should be given precedence over pri- 
vate creditors who have not to discharge the duties or responsibilities of the State.” 


In our opinion, therefore, the doctrine of common law with regard to priority in 
the payment of debts of equal degree due to the State as against the citizen is not 
in any way inconsistent with the provisions of the Constitution. 

A similar view was adopted by the Supreme Court in the Builders Supply Cor- 
poration’s case. We have already quoted a passage (at p. 108) from that judg- 
ment to show what the Supreme Court considered was the correct basis of 
the principle. The Supreme Court also quoted with approval (see p. 99) the above 
remarks of Chief Justice Chagla in the Bank of India case. In Collector of Tir- 
uchirapallt v. Trinity Bank Ltd.1* the Full Bench of the Madras High Court also 
pointed out that the rule is based upon an important doctrine of public welfare, 
when they observed at p. 195, . 


‘This rule may be said to be the outcome of the maxim salus populi suprema lew (regard 
for the public welfare is the highest law). It is but natural that a debt due to the Crown, as 
representing the public at large, should be preferred to the debt of a single creditor.” 


Of course, this right which inheres in the Crown in England and which has been 
recognised as applicable to the State in India is capable of modification by statute 
and is always subject to any express provisions of statute. We have. already 
referred to one instance where such modification took place namely by s. 280 of 
the Indian Companies Act, 1918. As noticed by the Supreme Court in Builders 
Supply Corporation’s case (at p. 105), one thing must be made clear namely that 
each provision of the statute by which this right which is a common law right, 
is said to be modified, will have to be examined on its own and a conclusion reach- 
ed whether it was intended to modify the State’s right or the statute merely rei- 
terates the same existing right of the State, because, as we have pointed out, 
some statutes may merely reiterate the Crown’s right by way of abundant cau- 
tion as Sir Michael Westropp pointed out in Secretary of State for India v. Bombay 
Landing and Shipping Co. at p. 81. In view of this we do not think that we can 
extend the principle laid down by the Supreme Court in the case of State of W. 
B.v.Corpn. of Calcutta, to apply to this right of the State, as urged by counsel. That 
case merely decided that the doctrine which hitherto prevailed in India that the 
Crown was not bound by its statute, cannot apply in India under a democratic 
Constitution. That principle is clearly distinct and separate from the principle 


18 (1962) 44 I.T.R. 189, F.B, 
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that the Crown has priority in respect of its debts as against the other creditors 
of the same debtor. We have shown that the very basis of the two principles is 
different. Moreover, the Supreme Court itself distinguished State of W. B.v. 
Corpn. of Calcutta where it was claimed that that decision had shaken the autho- 
rity of the Supreme Court’s own decision in Builders Supply Corporation’s case. 
In Collector, Aurangabad v. Central Bank'* the Supreme Court held (p. 1886): 

“In our opinion, there is nothing in this Judgment (referring to A. I. R. 1967 S. C. 997. 
There is a mistake in the A. I. R. report at page 1885 column 2 in mentioning the page number 
ofthe case. Instead of A, I. R. 19678. C. 1061 it should be A. I. R. 1967 S. C. 997) which affects 
the authority of the previous decisions of this Court in (1965) 56 I. T. R. 91. On the other hand, 
the majority judgment of the learned Chief Justice has referred to the decision in Marshall v. 
New York“, which lays down a similar doctrine, namely, that the State of New York has the 
common law prerogative right of priority over unsecured creditors, and distinguished the case 
on the ground that it had nothing to do with the rule of construction but was based upon the 
common law prerogative of the Crown”. 


In that case no doubt the Supreme Court was unable to apply the doctrine of Eng- 
lish common law because in that case there was no proof that the doctrine was 
given judicial recognition in the territory of Hyderabad State prior to January 
26, 1950, the date on which the Constitution came into force. 

Reliance was also placed in this respect on the decision of the Calcutta High 
Court in Murli v. Asoomal & Co. where the learned single Judge held that having 
regard to the specific provisions of the Bengal Public Demands Recovery Act 
(IIT of 1918) no claim to preferential payment to the State of its debt in respect of 
sales tax out of the moneys in the hands of Receiver appointed by the Court could 
be allowed because the Court in that case had passed an order directing the pay- 
ment to the decree-holder prior to any intervention by the State. Before the 
learned Judge it was argued (vide para. 17 at p. 426) that the right of the State 
to preference could not be recognised because the terms of the order passed in 
that case created a right in the nature of a charge in favour of the decree-holder 
and alternatively that the prior order for payment out of the specific fund when 
the State had not put in its claim defeated the claim to preference of the State. 
The learned Judge after considering the several different provisions of the law 
held (para. 80, p. 480) that it would appear from his survey of the legal situation 
that there was “‘no universal. claim to priority for State debts”. He held 


‘+... am satisfied that whether in countries where the English law operates or in republican 

countries like America this much is certain that where a private citizen has sued another to 
judgment and has in fact got by an order of Court a Receiver appointed of his goods and such 
goods have been sold by the Receiver under orders of the Court and where there has been a prior 
direction in the Court’s order to pay the sale proceeds to the private judgment-creditor, a sub- 
sequent claim by the State cannot defeat the judgment-creditor or deprive him of the fruits 
of his decree which is regarded as property”. 
The reason why the learned Judge took this view is that once an order is passed 
regarding payment it is as good as the security and would give priority to the judg- 
ment creditor in whose favour the order was passed. In para. 20 at page 427 
the decree-holder’s contention has been set forth which contention was accepted 
by the learned Judge. This would be sufficient to distinguish the Calcutta case 
from the present on the facts. There is no order passed in favour of the solicitors 
in the present case giving them a charge or a security for their costs. 

In that view it is not necessary for us to consider the further contentions ad- 
vanced against acceptance of the Calcutta view. It was argued that the view 
taken in the Calcutta case is contrary to the reasoning of the Supreme Court in 
Builders Supply Corporation’s case where the Supreme Court categorically held 
that the State has priority in respect of all debts due to.it as against all unsecured 
creuitors and therefore the Calcutta view must be deemed impliedly overruled. 
Tt was also urged that a mere order of payment without declaring a charge or a 
security upon thé funds in the custody of the Court in favour of a party to that 


14 [1967] A. I. R. 5. C. 1881. 15 (1920) 65 Law ed. 815. 
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litigation cannot give rise to any kind of preference in favour of that party. In 
the present case it head staked out that a lien is claimed on behalf of the attorneys 
in whose favour no order was passed. Since upon its special facts that case can- 
not apply here we need not consider these further arguments against that deci- 
sion. 

We hold, therefore, that in India even after the Constitution there does exist 
a right in favour of the State to have debts owing to it satisfied in priority to debts 
owing to othcr unsecured creditors from the same debtor and that this right is 
in no way in conflict with any pee of the Constitution but is founded upon 
an important principle of public policy. 

The doctrine applying in India, the further question which falls to be considered 
is whether there is anything in any statute which has modified or abrogated it. 
In this respect reference was made to the provisions of ss. 820, 821 and 828 of the 
Indian Succession Act. Section 82] says that the expenses of obtaining probate 
or letters of administration, including the costs incurred for or in respect of any 
judicial proceedings that may be necessary for administering the estate, shall be 
paid next after the funeral expenses and death-bed charges. It was pointed out that 
the section lays down the priority in which the costs incurred in respect of an ad- 
ministration suit should be satisfied. The first are the funeral expenses and death- 
bed charges of a deceased person. The second are the costs “that may be neces- 
sary for administering the estate”, which include according to counsel all the costs 
which are payable to the attorneys of the respective parties. Therefore, to the 
extent that this section makes the specific provision for priority it is a legislation 
which affects the State’s right of priority in respect of its own debts and since 
s. 821 gives priority to funeral expeness and death-bed charges and the costs of 
administering the estate, the State’s right must be postponed to these two prior 
claims, A further indication it is said is grven by the statute that the State’s 
tights in this respect have been abrogated or modified by the opening words 
of s. 828: “Save as aforesaid, no creditor shall have a right of priority over 
another;’” The argument is that when s. 828 says “Save as aforesaid” it points 
to s. 821 and, in essence, therefore, s. 828 prescribes that no other payment can 
be made save as provided in s. 821. Therefore, the intcntion of the law was to 
exclude the Crown’s claim of priority is clear. 

In the first place, we do not think that we can regard the provisions of the In- 
dian Succession Act as in any way affecting, modifying or abrogating the common 
law right of the Crown in payment of its debts. There is not the slightest refer- 
ence to that common. law right in any of its provisions particularly in s. 821 or 
s. 828. In fact it appears to us that the Indian Succession Act was only concerned 
with making provisions in regard to administering the estate of a deceased person 
and that it did not intend that any Crown right or State right should be modified 
by the use of the general words in s. 828 “Save as aforesaid”. 

Secondly, a more detailed examination of the provisions of the Act would show 
that in fact the Act has not provided as it is contended it provides. Sections 
821 and 828 form part of Part IX of the Act and Part IX opens with a general 
sections. 217—-which provides for the application of the Part. It says: 


“Save as otherwise provided by this Act or by any other law for the time being in force, 
all grants of probate and letters of administration with the will annexed and the administration 
of the assets of the deceased in cases of intestate succession shall be made or carried out, as the 
case may be, in accordance with the provisions of this Part”. 


The answer on bchalf of the respondents has been that s. 217 cannot help the ap- 
pellant because of the opening words of s. 217 “Save as otherwise provided by 
this Act”. It is contended that s. 821 read with s. 828 do make provisions other- 
wise and those provisions are thus saved by s. 217. Therefore they will continue 
to apply and s. 217 docs not carry the matter any further. 

We do not think that we can place this construction upon the provisions of 
s.217. The intention behind s. 217 is to lay down a rule of general application for 
the whole of Part IX and it says that all grants of probate and letters of adminis- 
tration with the will annexed and the administration of the assets of the deceased 
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in cases of intestate succession shall be made or carried out, as the case may be, 
“in accordance with the provisions of this Part,” that is to say the provisions of 
Part IX, and they shall apply in all the three cases contemplated by s. 217 namely 
(1) grant of probate, (2) grant of letters of administration with the will annexed 
and (8) intestate succession. To all such cases the provisions of Part IX must 
apply, but at the same time the section adds that the provisions of Part IX must 
apply “Save as otherwise provided by this Act.” The obvious meaning of these 
opening words in the context of the provisions of s. 217 must, therefore, be that 
when the ‘section says ‘Save as otherwise provided by this Act” it means “this Act 
other than Part IX”, Otherwise we roe rendering nugatory the very inten- 
tion behind s. 217 and its provisions. It is no use saying on the one hand, (as 
section does say) that in every case of grant of succession the provisions of this 
Pert shall apply and on the other hand saying that other provisions of this Part 
may modify the provisions of Part LX (which is what s. 828 implies by its opening 
words). If the grants have to be in accordance with the provisions of this Part 
then the saving clause ‘“‘Save as otherwise provided by this Act” must mean save 
as provided by this Act except this Part. If that be the true construction of 
s. 217, we do not think that ss. 821 and 828 will come in the way of the enforce- 
ment of the State’s rights of priority in the payment of its debts. 


Thirdly and what is of greater importance is that the opening words of s. 217 
do not merely say “Save as otherwise provided by this Act’, but they also say 
“Save as provided...by any other law for the time being in force” and that, in our 
opinion, brings in whatever law statutory or otherwise which was in force for the 
time being. We have already pointed out that the equivalent expression “law 
in force” in art. 872 of the Constitution includes the rules of common law as appli- 
cable in a perticular State on the date on which the Constitution came into force. 
Both in Builders Supply Corporation’s case and in Bank of India v. Bowman the 
Court held that the principles of common law would be covered by the words “law 
in force” in art. 872 of the Constitution. It seems to us, therefore, that the ex- 
pression “any other law for the time being in force” in s. 217 of the Indian Succes- 
sion Act would also include the principles of common law which are for the time 
being in force. Now, all the decisions to which we have referred, including the 
decision in Secy. of State for India v. Bombay Landing & Shipping Co. and 
the decision of this Court in Bank of India v. Bowman, clearly leid down that in 
the State of Bombay at least the doctrine that the State has priority in respect of 
payment of its debts as against all unsecured creditors of the same debtor does 
prevail. Therefore, that would be the law in force “for the time being”. Thus, 
by the express provisions of s.. 217 of the Indian Succession Act the doctrine is 
saved and is applicable and we have already shown that it cannot be held to be 
abrogated or modified by the provisions of s. 821 ors. 828. We do not think 
therefore that there is anything in the Indian Succession Act that has taken 
away, modified or abrogated any part of the doctrine. 


Now it is this common law right which is claimed on behalf of the Union in the 
present case as against which there has been claimed on behalf of the respondents 
the competina right of lien of a solicitor to stop the payment of the amount of 
Rs. 61,571/60 to the State in payment of its dues for income-tax. Of course, it is 
true that this right of the State was not canvassed before the single Judge in the 
manner in which it has been canvassed before us. But that is because the learned 
single Judge was dealing merely with a chamber summons which is usually de- 
cided summarily. The learned single Judge merely relied upon two decisions 
laying down what is the nature of the attorneys’ lien for costs and expenses. 
He .does not appear to have considered any question of any competition bet- 
ween the preferential mght of the State to the payment of its debts as ageinst 
the solicitors’ lien claimed on behalf of the respondents. 

We, therefore, turn to consider the nature of the solicitors’ ljen. On this point 
the case was argued before us both by Mr. Mody and by Mr. Chhatrapati as if their 
contentions cover the claim on behalf of all the four firms of attorneys. Their 
arguments were common to all the four firms. In fact in the affidavit of res- 
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pondent No. 6 Anant Keer dated December 2, 1968, that is how the respondents’ 
case has been put. The total claim of all the four firms comes to Rs. 96,208 where- 
as the amount left in the custody of the Official Assignee is only Rs. 61,571/- 
which will be hardly sufficient to cover the claims of the four firms of attorneys, 
but as between them it was said there was no contest and that they would agree 
to take the amount pro rata. 


In Wharton’s Law Lexicon, 14th edn. p. 591 “lien” is defined as a right in one 
man to retain that which is in his possession belonging to another, until certain 
demands of the person in possession are satisfied. It is also made clear there 
that itis neither a jus in re, nora jus ad rem—i.e., it isnota right of property in the 
thing itself or a right of action to the thing itself. Itis merely a right of retention. 
The right of lien which a solicitor has at common law is thus described by Hals- 
bury in Vol. 86 (Simonds edition) at p. 178, article 287: 

“At common lawa solicitor has two rights which are termed liens. The first is a right to 
retain property already in his possession until he shall have been paid costs due to him in his 
professional capacity; and the second is a right to ask the court to direct that personal property 
recovered under a judgment obtained by his exertions stands as security for his costs of such 
recovery. In addition, a solicitor has by statute a right to apply to the Court for a charging 
order on property recovered or preserved through his instrumentality in respect of his taxed 
costs of the suit, matter, or proceeding prosecuted or defended by him.” 


The first is a retaining lien and it simply extends to all documents and papers or 
other personal chattel which has come into the solicitor’s possession in the course 
of his employment and in respect of this he has a right to retain possession, That 
is the solicitor’s lien in essence. It is merely the right to retain possession of arti- 
cles belonging to his client until he is paid for work done. That lien of course 
is not claimed in the present case and cannot be claimed in the circumstances. 
It is with the latter category that we are concerned in the present case. Under 
this category two rights exist. One is the right to ask the Court that personal 
property recovered under a judgment obtained by his exertions shall stand as 
security for his costs. The other is to apply to the Court for a charging order. 
This latter category is most often referred to as the common law lien on property 
or funds recovered and as to this again Halsbury explains its scope and extent 
(see p. 180 of the same volume, article 247) as follows: 


“A solicitor has at oommon law, apart from statute, a lien, which may be actively enforced, 
over a fund or the proceeds of a judgment recovered for the client in the course of litigation or 
arbitration by the solicitor’s exertions,... This lien, although always referred to as a lien, is 
only a right io ask for the court’s intervention for the solicttor’s protection, when, having obtained 
judgment for his client, he finds that there is a probability of the client depriving him of his 
costs. Tt is a right to ask the court to charge the property in favour of the solicitor and until that is 
done the solicitor has no right to the money.” (The italics are ours.) 


It will be noticed from these passages from Halsbury that so far as the right of 
retention or the retaining lien is concerned, it is not necessary for the solicitor to 
seek the intervention of the Court. What he has in his possession belonging to 
his client he can retain so long as he is not paid, but where he has to go against 
a fund in the custody of a Court, whether it be one to ask the Court to direct that 
the personal property recovered under a judgment obtained by his exertions 
stands as security for his costs of such recovery or whether he applies to the Court 
for a charging order, on property recovered or preserved through his instrumen- 
tality, he must seek the intervention of the Court. Without an order from the 
Court, therefore, no such lien can arise and in every case the solicitor must obtain 
an order that the particular fund in the custody of the Court stands as security 
or those costs are charged on it. Unless and until he does that in fact no 
lien arises in his favour. Nevertheless in many cases this mere right to ask the 
Court for its intervention is, by an extension of meaning, called a lien but 
it is not a lien in the eye of law at all, because a mere right to ask does not in 
itself create any right in favour of the solicitor. It was precisely this point 
which was made by Lord Goddard in an English case; see James Biddy Ltd. 
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v. Woods and Howard**, In that case two partners of a firm which was dissolved 
had a litigation between them in respect of the partnership property. The 
matter was compromised on the terms that partner Thomas Edward Woods 
should be paid, by partner William-Howard £90. A creditor of Thomas 
Edward Woods obtained a decree against bim and sought to attach the debt 
of £90 owed by William Howard to Thomas Woods. The solicitor for Thomas 
Woods the judgment-debtor came to learn of this and immediately applied 
that he should be paid the amount claiming that he had a lien on the debt of 
£90 for his costs in the proceedings between the judgment-debtor Thomas 
Woods and William Howard the garnishee. Jn dealing with the solicitor’s 
lien the learned Chief Justice pointed out first of all that the proceedings 
before him were (as in the present case) only between the parties to the partner- 
ship litigation and the attaching creditor. The solicitor was not a party to the 
litigation. Then he went on to say in considering the solicitor’s lien as follows 
(p. 458) : 

“I will assume that, if the solicitor had in the present case applied to tke appropriate 
court, which would have been either the Court of Passage or the Liverpool county court, or to 
both, for a charging order, he would have got one. But until he got the charging order he only 
had at the most an inchoate right to apply for one; he had not a lien on the money. ‘That is 
clear if the nature of bis so-called ‘lien’ is understood. A ‘lien’, in the strict sense of the 
word, can only exist where the person claiming the lien has the property which he claims to be 
subject to the lien in bis possession, An artificer has a lien on property on which he has spent 
time, labour and trouble in making repairs or other work because he has that property in his 
possession and can refuse to give it up until he is paid... 

A solicitor has a lien on papers of his clients which are in his possession; he can refuse to give 
up those papers so long as bis costs are not paid. He is also commonly said to have a lien on a 
sum of money which comes into existence owing to his exertions, but in that case the term 
‘lien’ is really a misnomer. The solicitor’s right in that case is not strictly and accurately a lien 
because it has not the characteristics of a lien.... It is the solicitor’s right to go to the court and 
to ask the court to charge property in his favour; until that is done he has no right in it. In the 
present case, when the application for the garnishee order absolute was before the district registrar 
no charging order had been made or applied for. There was therefore no lien or charge on the 
money at that time There was no lien on it in the strict sense of the term, and there was no 
charge on it because a charging order had not been applied for.” 

The learned Chief Justice also quoted with approval the remarks of Cockburn 
Chief Justice in Mercer v. Graves,* as follows: 

“There is no such thing as a lien except upon something of which you have possession.... 
although we talk of an attorney having a lien upon a judgment, it is in fact only a claim or right 
to ask for the intervention of the Court for his protection, when, having obtained judgment for 
his client, he finds there is a probability of the client depriving him of his costs.” 

Therefore, so far as the present case is concerned, a lien rightly so-called is not 
and cannot be claimed by the solicitors. The lien that is claimed is only that 
inchoate right to apply to the Court for an order, but in such a case unless an order 
is obtained from a Court in respect of funds in possession of the Court no lien can 
possibly. arise in favour of the solicitor and it is common ground that except the 
order dated February 27, 1961 no such order was obtained in this case. This is 
further clear if we consider the forms of declaration used in England where soli- 
citors claim their lien on funds in Court as reproduced in Seton’s Forms of Judge- 
ments and Orders, 7th edn. at pp. 1044 and 1045. See Forms 6 and 7. In both 
cases the forms indicate that the Court has to declare that the solicitor is entitled 
to a charge and that no preferential right arises in favour of a solicitor until an 
order of the Court is obtained. . 

A passage from Cordery’s Law relating to Solicitors, 6th edn. as edited by 
Graham and Green (at p. 488) was relied on on behalf of the respondents. The 
passage is: 

“A solicitor has at common law a ‘lien’ over property recovered or preserved or the pro- 
ceeds of any judgment obtained by his exertions on his client’s behalf..... This common law 


16 [1949]2 K. B. 449. 17 (1872) L. R. 7 Q. B. 499, at p. 508. 
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lien is in fact not a mere lien but a claim to the equitable interference of the court to have the 
judgment held as a security for costs”. . 


The first sentence of the passage merely states the right of the solicitor but the 
second sentence makes it clear that without interference of the Court, that is to 
say, without obtaining an order, the “lien” does not arise in favour of the solicitor. 
While we are at this stage, we may also say that in the same article it has been 
pointed out that (p. 484), 


"The lien is a ‘particular lien’ in that it is not available for any costs other than the costs 
properly incurred of recovering and preserving the property in question, so that the lien upon 
a fund recovered in a suit is confined to the costs of those particular proceedings, or those im- 
mediately connected therewith, as, for example, the costs of establishing the retainer.” 


In the present case, it is clear that no such order as is contemplated by the law 
was obtained by the solicitors in any case, and we therefore do not see how any 
lien can arise in their favour in the sense in which a lien at common law is under- 
stood. Loosely of course even the right to apply for the debt is called a Len but 
that is not the sense in which the solicitors are claiming preference in the present 
case. Any question of preference in their favour can only arise if they had an 
order from the Court. 


Some suggestion was made that the consent order passed on February 27, 
1961 by Mr. Justice Shah amounts to such an order. Now we have already re- 
produced the operative part of that order and the first and the most important 
point which must be noted in regard to that order is that it was not an order in- 
voked by any solicitor at all in his favour, but it was an order passed upon a cham- 
ber summons dated February 10, 1961 taken out by defendants Nos. 1, 2 and 8 
praying that an order be passed that the attorneys of the parties to the suit may 
be directed to tax their further bills of costs as between attorney and client and 
that the Commissioner, High Court, Bombay may be directed to pay the same 
when taxed. The costs had not even been taxed on that date nor was any prayer 
made that the amount in the custody of the Court should stand as a security 
for those costs nor was a charging order applied for. In fact, the question of grant- 
ing any lien to any of the solicitors was not even present to the mind of the learned 
Judge when he passed the order dated February 27, 1961. 


It was next contended that upon a construction of that order of February 27, 
1961 it should be held that it was a charging order or at any rate that it created 
acharge. The sole basis for this argument is that in the opening part of the order 
the learned Judge has ordered that the Commissioner “do pay out of the sum of 
Rs. 1,17,429.89” the taxed costs of the suit and other costs of the reference and 
of the sale before the Commissioner for Taking Accounts and the proceedings 
before the arbitrator etc. Jt was urged that since the taxed costs were ordered 
to come out of a fund which was Indicated, namely, the amount of Rs. 1,17,429.89, 
a charge was created in law. Reliance was placed in this respect upon the follow- 
jng decisions: 1. Rustamalli Goharalli v. Aftabhuseinkhan®, 2. Nathan Lal v. Durga 
Das, 8. Mt. Sahodra v. Badri Prasad® and 4. Bank of India v. Rustom Fakirji®. 
Each one of these cases was concerned with construction of a document where 
upon its terms an amount was said to be indicated as being payable out of a par- 
ticular fund which was also indicated. The facts and circumstances of each of 
these cases are entirely different snd as we have said they were only concerned 
with the construction of the particular document of charge in that case. None 
of these cases can even remotely be approximated with the present case. As Mr. 
Justice S. T. Desai pointed out in Bani of India v. Rustom Fakirji (p. 861): 


“ ...The main queslion to be determined in cases of this nature is whether the parties have 
clearly expressed their intention to create a charge or any olher incumbrance on the property 
in question or have merely used some expressions which are in tbe nature of personal assurances 
or undertakings which although of binding effect give no right to the promisee to proceed 
against the property ilself by bringing it to sale.” 

18 (1048) 45 Bom. L. R. 862. 20 iasa A. I. R. Al. 787. 
19 (1930) I. L. R. 52 All. 985. 21 (1954) 57 Bom. L. R. 850. 
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and each -case depends upon its particular facts and/or circumstances. Even 
before Mr. Justice Desai a number of decisions were cited and he brushed them 
aside by saying (p. 861). 

‘*,...-Lhey were all decided on the construction of the expressions and language used by the 
parties and the circumstances attaching to the transactions. No useful purpose would be 
served by a more detailed examination of those authorities.” 

The same is the position in the present case. 

In the present case the order creates no right whatsoever in favour of any soli- 
citor on the face of it. On the contrary, it awards the amount to the plaintiff 
in inuitum and to the defendants upon consent, and of course no question of lien 
could possibly arise so far as the parties are concerned. Jn fact the solicitors 
were nowhere in the picture when the order of February 27, 1961 came to be. 
passed. None of them had applied to the Court and no order in their favour 
could have been passed. So far as the expression used in that order ‘out of the 
sum of Rs. 1,17,429.82’’, it could never have been the intention of the learned 
Judge thereby to create a charge, but the parties to the consent terms having 
Rees an amount out of which the various claims of the parties were to be paid, 
that amount had to be mentioned and therefore the learned Judge mentioned 
it in the order that the several legacies and other amounts to be paid should come 
out of that fund. There was not the slightest intention to make those amounts 
chargeable upon the fund. The expression was used as part of a direction:to pay 
and not as a part of an order creating charge. 

It is in this context that we turn to the order of the learned Judge under appeal. 
He relied upon the decisions of this Court in Ved & Sopher v. Wagle & Co. and 
Tyahji Dayabhai & Co. v. Jetha Devji & Co. in order to hold that the State had no 
preferential right in respect of the payment of its dues for arrears of income-tax 
and in order to dismiss the chamber summons. Both these cases were cases 
where a charging order had been passed or obtained. In Ved & Sopher v. Wagle 
& Co. no doubt the lien of the solicitors was recognised and an amount standing 
to the credit of the decree-holder which they had realised from their judgment- 
debtor for whom the solicitors had appeared, was ordered to be paid to them, but 
it is clear from the facts stated in the judgment of Mr. Justice Taraporewala at 
page 557 that the solicitors Messrs. Hiralal & Co. had got a charging order in 
their favour on the decrees in favour of R. P. Wagle & Co. one of which was the 
decree attached in the execution proceedings before the learned Judge and it was, 
therefore, that the learned Judge applied the principle stated in Cordery that 
“the result of the more recent cases seems to be, that so long as the money is within 
the jurisdiction of the Court a charging order will have priority over an attach- 
ment...” With that principle there can be no quarrel, but the fact remains 
that in that case a charging order had been obtained by the solicitors and there- 
fore they were entitled to a preference over the attaching creditor. What was 
really argued in that case was that once a property is attached by others, the lien 
which a solicitor had obtained by obtaining a charging order comes to an end and 
it was only that contention which was negatived in that case. In the present 
case no charging order or any order has been obtained by the solicitors. 

We may enientally also point out that the decision in Shippey v. Grey* which 
was relied on by the learned Judge in Ved & Sopher v. Wagle & Co. was Aea 
shed by Lord Goddard in the decision in James Bibby Ld. v. Woods and Howard, 
at p. 454 on this very point by saying, 

"But in that case (Shippey v. Grey) the solicitor had applied for a charging order and 
` it had.been, as the Court of Appeal held, wrongfully refused. The Court of Appeal decided 
therefore that, since the solicitor ought to have been granted a charging order when he applied 
for it, he was in the same position for all purposes as if the charging order had been made. His 
claim could not be defeated because a court had not made the order which it ought to have made. 
That is the whole explanation, I think, of that case,” 

In Tyabji Dayabhai & Co. v. Jetha Devji & Co. also a charging order was obtained 
but it was obtained on September 27, 1926, after the attaching creditor had 
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attached, the decree on September 25, 1926, but on the date on which the 
charging order was passed the fund charged was still in Court and therefore a 
charging order could be passed. This is clear from the facts stated at page 1198. 
The case, at the most, establishes that a charging order may be obtained by a soli- 
citor even after a fund is attached in execution by another creditor of his client 
so long as the fund is still in Court, a position with which we are not concerned 
in this case. In the present case, however, no order whatsoever has been obtained, 
We do not think therefore that either of these two cases can apply in the present 
case. We do not think, therefore, that any lien has arisen in favour of the soli- 
citors in the present case. Therefore, no question of any lien of theirs competing - 
with the common law right of the State which we have shown has a preferential 
right, can arise, nor does any question of considering the relative preference 
between the solicitors and the State arose in this case. 

A decision in Basudeo Ramgovind v. Vachha & Co." was relied on by Mr. Mody. 
That was also a case where the plaintiff's attorneys had taken out a chamber sum- 
mons seeking to have a lien and a charge. In that case there was also a positive 
finding given that the plaintiff had colluded with the opposite party in order to 
defeat the rights of his solicitor. Chief Justice Chagla found as follows (p. 1144) : 


“He (the plaintiff) wanted to walk away from Bombay with Rs. 14,500 leaving his 
solicitor to whistle for his costs, and that was exactly the arrangement to defraud the plaintiff’s 
solicitors to which the defendant had agreed,” 


The case itself, however, shows that without an approach to the Court the solici- 
tor cannot obtain a non-possessory lien and that unless a charging order is obtained 
there is no claim to any such lien. 


But then it was urged by Mr. Mody that an opportunity should now be given 
to the solicitors in the present case to try and obtain a charging order in their 
favour. We cannot understand such a request coming, not from the solicitors 
but from their clients apparently on their behalf. The respondents cannot ask 
for a charging order at all. Moreover it seems to us that even if the solicitors 
were applying it is rather too late in the day to make such a request and that too 
orally at the time of arguments The position was well-known to both the parties 
and their solicitors when the chamber summons was argued before Mr. Justice 
Tulzapurkar, as the reference to cases in Ved & Sopher v. Wagle & Co and Tyabji 
Dayabhai & Co.v. Jetha Devji & Co. would show and counsel must have seen that no 
charging order has been passed in the instant case. Yet the parties went to trial 
of the chamber summons on that basis. The respondents succeeded and it is 
only upon a fuller consideration jn appeal that we have come to the conclusion 
that the solicitors would not beentitled to a lien. Even this appeal has been 
pending in this Court for over five years and no steps were taken in the meanwhile. 
The Union having put forward its claim has acquired a right to have the moneys 
paid to it and it would virtually defeat their rights if the respondents or the solici- 
tors could today be permitted to obtain a charging order and claim a lien over 
the amount in Court. In that event the State would get nothing against its dues. 
We do not think it at all just or equitable to allow the respondents now to apply 
that a charging order in favour of the solicitors should be granted. 

We also doubt if the parties can so apply. The entire litigation so far bas been 
between the parties to the administration suit. The solicitors are not parties 
to the litigation which is being fought on their behalf and in their interests. It 
is the parties in the administration suit who are claiming that the solicitors have 
a lien and claim that they be paid their dues from the funds in Court. In this 
respect we are inclined to think that the present case is exsctly covered by the 
remarks of Lord Goddard in James Bibby Lid.’s case as follows (p. 452) : 

‘*....The Court has had very great doubt whether or not counsel in the present case has any 
right to be heard in this appeal as representing the judgment debtor, since we do not understand 
how the judgment debtor is affected by the order. He has the right to a sum of money which 
he must either pay to his solicitor for his costs or to the judgment creditors. If he pays it to 
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his solicitor he will still owe the money to the judgment creditors, andif he pays it to the judgment 
creditors he will still owe it to his solicitor, The solicitor is not a party to the present proceedings 
and, although we have allowed the main question at issue to be argued, it seems to be extremely 
doubtful whether we really had any right to hear the judgment debtor on that question.” 


We have also felt the same difficulty in the present case. In the present ‘case 
also the respondents who opposed the chamber summons were not going to be 
affected in the slightest degree by the grant of the prayer made in the chamber 
summons. They owe money to the State for ncome-tax.. They also owe money 
to their own solicitors. If they pay the Income Tax Department, they will still 
owe the money to their solicitors. If they pay the money to their solicitors, they 
will still owe the income-tax to the Union. They, on their own part, are not 
going to gain a single rupee by all this litigation and particularly this appeal which 
has gone on for almost eight days before us. In fact it is needless waste of costs 
on their part. The present is really an appeal by the solicitors through the instru- 
mentality of their clients. In such a case we do not think we can grant the prayer 
made on behalf of the respondents that the solicitors should be allowed to obtain 
a charging order. We will advert to this question, again when we come to 
consider the question of costs. 

The principles and cases which we have discussed so far establish (1) that a 
solicitor has lien in common law in respect of his costs and the expenses of a liti- 
gation against funds belonging or payable to his clients and lying in a Court; 
(2) that he is entitled to have the amount realised by his exertions paid to him to 
the extent of his costs and expenses so long as the money is under the control or 
in the custody of the Court; (8) it is lost the moment the money goes out of the 
control or custody of the Court by payment to a third party; (4) in any case, 
the lien referred to above arises only in favour of a solicitor on his obtaining an 
order from the Court securing the fund in the custody of the Court for payment 
of his dues or obtaining an order in respect thereof. Till that is done there is in 
essence no lien though the mere right to apply has been often called a lien; 
(5) the order of the Court may be obtained at any time by the solicitor and even 
in spite of and after an attachment levied by a creditor, provided rights of third 
parties have not supervened in the. meanwhile. 

The next question is whether the position is in any way different in an admini- 
stration suit. The contention is principally based upon the clause in Seton’s 
Forms of Judgments and Orders, Vol. 2, p. 1862 as follows : 


“Independently of the provisions of the Judicature Act, 1876, s. 10...the following is the 
order in which, after payment of funeral and testamentary expenses,... and costs of admini- 
stration suit, the debts are payable from legal assets:— 

1. Debts due to the Crown by record or specialty, which take precedence over debts of 
whatever nature, as well prior as subsequent :....” 


It is urged that this is the position at common law even in England and therefore 
testamentary expenses are preferred to the debts due to the Crown even under 
common law. Similar statements are to be found in other commentaries parti- 
cularly Williams on Executors and Administrators, 14th edn., at p. 464, article 770 
where the order of priority is thus stated : 


“On the death of a person before 1926 insolvent his personal representatives when adminis- 
tering the estate out of court, after having paid the funeral and testamentary expenses, were 
bound to apply the residue of his assets in the payment of other liabilities in the following order: 

(1) Debts due to the Crown by record or specialty. 
(2) Judgment debts. 
(8) Specialty debts and simple contract debts,...” 


The position under the Indian law is also the same having regard to the provisions 
of s. 821 of the Indian Succession Act where the expenses of obtaining probate or 
letters of administration, including the costs incurred for or in respect of any 
judicial proceedings are to be paid next after the funeral expenses and death-bed 
charges. It was, therefore, urged that whether one has regard to the statutory 
law in India or to the operation of common law by virtue of s. 217 the position is 
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the same and that testamentary expenses would have precedence over the Crown 
debts. 


Before we consider this contention, it is necessary to say that “testamentary 
expenses” has by now acquired a special connotation.. They are not expenses 
merely limited to obtaining probate of a will or letters of administration with the 
will annexed but also include expenses of any proceedings taken for the adminis- 
tration of the estate of a deceased person upon succession without a testamentary 
document. A reference to Stroud’s Judicial Dictionary, 8rd edn., Vol. 4 under 
the head “Testamentary Expenses” will show that included in testamentary 
expenses Is the cost of obtaining letters of administration to an estate where a 
person died intestate. (See Note 9.) It is also clear that the costs of an admini- 
stration action are “‘testamentary expenses”. (See Note 7). Therefore no doubt 
the costs of the administration, to the extent they are allowable, would be testa- 
mentary expenses and would also fall within the meaning of expenses of obtaining 
letters of administration within the meaning of s. 821 of the Indian Succession 
Act. The same position is indicated in Williams on Executors and Administra- 
tors, para 762 at p. 459, and in Daniell’s Chancery Practice at p. 1067. In 
Jowitt’s Dictionary on English Law, under the heading “Testamentary Expenses”, 
it has been stated that they include the costs of an administration action. 


In Attorney-General v. Jackson,*4 (a case relied on on behalf of the respondents). 
the question of priority of debts in an administration action vis-a-vis the Crown’s 
claim to arrears of income-tax came up for consideration. The solicitor’s lien was 
not in question but the executrix herself claimed to retain the whole of the assets 
in order to satisfy her dues. The Crown had a claim for arrears of income-tax 
and super tax amounting in all to £4,000. There were also other creditors of 
£ 4000 and the claim by the executrix for about £1,000 for money lent to the 
testator. The Crown disputed her rights claiming that her claim has no priority 
against any part of its debt. The Court of appeal decided in favour of the execu- 
trix and the matter was taken on behalf of the Crown to the House of Lords 
who reversed the decision of the Court of Appeal. Clauson J. put the position 
in law thus (p. 870) : 


“AS stated by Blackstone, the law allows thé executor to retain so much as will pay 
himself before any other creditors whose debts are of equal degree. We, therefore, are brought 
to consider what is meant by debts of equal'or higher degree. ‘In payment of debts [the exe- 
cutor] must observe the rules of priority; otherwise, on deficiency of assets,’ if he pays those of 
a lower degree first, he must answer those of a higher out of his own estate. For the purpose 
of administration the order of degree of debts was the order in which they were entitled to prio- 
rity of payment. Such an order was established by common law. It was, of course, capable 
of being varied by statute; and accordingly in the order of degrees there found place debts 
which have been given priority by statute. Thus Blackstone in stating the order says: ‘First, 
funeral and testamentary expenses. Secondly, debts due to the King on record or specialty. 
Thirdly, such debts as are by particular statutes to be preferred to all others;.... Fourthly, 
debts of record;.... Fifthly, debts due on special contracts;...... And it may be noted that as 
to the last class he adds: ‘Among these simple contracts servants wages are by some with reason 
preferred to any other: and so stood the ancient law according to Bracton and Fileta’ ”. 


Now what was said in that case was said in the circumstances existing in that case 
and the first thing that we notice is that in that case the attorneys were not 
making a claim to the exercise of their common law lien as in the present case. 
What was there being claimed by the executrix herself was the possessory lien of 
the executrix for expenses incurred by her for the estate. In other words all that 
the executrix in that case was claiming was her right to continue to be in possession 
of the property of the deceased so long as she was not paid her expenses and charges. 
There was no question there of claiming a fund in t the custody of the Court by a 
solicitor whose exertions had resulted in that fund being preserved or recovered. 

That case is thus entirely different from the case before us, in that the nature of 
the lien claimed by the executrix was only ‘a retaining lien (a possessory Heny 
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and not a common law lien (a non-possessory lien) which the solicitors are claim- 
ing in the present case. Therefore, no question arose of considering whether an 
order was neccessary to be passed by the Court or not, because the fund was not 
in Court but in the hands of the executrix herself. In the present case we have 
already shown that in order to entitle the solicitors to claim their costs, charges 
and expenses, an order from the Court granting them a security over the funds 
in Court or a charging order was essential. So far as the priority mentioned 
in the several references which we have given above are concerned also the position 
is the same. In each one of the statements which we have reproduced above it 
was assumed that a valid solicitor’s lien had arisen in favour of the solicitor 
and having arisen the question was what is the order of priority. In none of 
these statements is it said that a common law lien in favour of a solicitor arises 
without first obtaining an order from the Court. The decisions show that the 
position is the contrary. Thus none of these cases or citations say that even in 
an administration suit a solicitor can get his costs and expenses without an 
order from the Court, whether it be a charging order or otherwise. None of these 
statements was concerned with any competition between the common law lien of 
the solicitor and the Crown’s claim to have its debt paid in preference to ordinary 
creditors. In Jackson’s case a competition with the claim of the Crown did 
arise but it was conceded that the competition was not with the common law 
lien of solicitor but with the executrix’s lien on the property in her own hands. 


While we are on this subject, we may also indicate a further limitation to the 
award of costs and expenses of administration. Both by common law as well as 
by s. 821 of the Indian Succession Act it is clear that only such expenses 
as are necessary for the administration of the estate alone can be granted. 
Under common law the principle is that the solicitor is entitled to have his costs 
and expenses secured from the fruits of his own exertions. Of necessity therefore 
that must also mean that he would be entitled strictly only to costs incurred in 
preserving or recovering the estate administered and no more. This position was 
succinctly put in a decision of the English Court of Chancery in Clayton, In re: 
Collins v. Clayton and Reade?’ ; 


“Mr. Stamp has referred me to Greer v. Young** and in particular to the observation 

of Chitty J.: ‘A point to which I called counsel’s attention was that the order-had not been- 
so drawn as to limit, as it ought to have done, the costs of the solicitor to his costa properly in- 
curred in recovering and preserving the property.’ Mr. Stamp also relied on the observations of 
Sir Willian Baliol Brett M. R. (inthe same case) ‘I do not adopt the idea of salvage as an accu- 
rate analogy in all respects,but I think the fundamental theory is, that whatis recovered by the 
action of the solicitor is to be treated as if he had earned salvage, and that he is to be paid for 
his services on the theory that salvage services have been rendered.’ Similarly Bowen L. J. said 
(in the same case): ‘It appears clear to me that it is a salvage section’. (That is the section in 
the 1860 Act to which I have referred.) ‘The solicitor is treated as a salvor who has recover- 
ed or preserved something in a time of danger by his work and labour. Into whatever hands 
it may fall it is charged with the salvage.’ ” 
These passages seem to us to show quite clearly that the principle upon which 
the Court proceeds is that the solicitor is to be rewarded for his efforts to the 
extent of receiving the costs, charges and expenses properly incurred in recovering 
or preserving the property. 

Therefore, even assuming that in this case we had held that the four solicitors 
concerned had a common law lien in their favour, which we have found they had 
not, we would certainly have remitted this case to the learned single Judge for con- 
sideration of the question whether the costs, charges and expenses were necessary 
for the purposes of administration of the estate. As it is, no one has determined 
that question and from the facts which we have stated it is quite clear to us that 
in this case the total costs of administering the estate which is said to be worth 
about 2 or 24 lakhs of rupees, is excessive. It is claimed to be Rs. 96,208 which 
is almost half the estate and which prima facie appears to us difficult to accept. 


25 [1940] 1 Ch. 589, 8t p. 546. 26 (1882) 24 Ch. D. 545, at pp. 549, 552, 556. 
B.L R—4l. 
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However, in our opinion, no solicitor’s lien has arisen at all in the present case and, 
therefore, the claim made by the respondents on behalf of the solicitors in the 
present case is a claim made on their behalf as ordinary creditors. If so, the 
Union’s claim like the common law debt of the Crown would certainly prevail 
against such ordinary creditors. In that view we must hold that the learned 
Judge was in error in dismissing the chamber summons. On the other hand, he 
should have held that the Crown was entitled to be paid in priority to the solici- 
tors the full amount of Rs. 61,571.60. l 

At this stage Mr. Joshi on behalf of the Union of India tells us that the out- 
standing amount in the custody of the Court is not Rs, 61,571.60 as we were 
told by counsel on both the sides and throughout supposed, but only an amount 
of Rs. 52,754.56. It appears much to our surprise that after the chamber 
summons was taken out certain amounts were allowed to be paid to two attorneys 
Messrs. Zaiwalla & Co. and Messrs. Vakil Dadabhoy & Bharucha and to an 
attorney Mr. M.D. Dharu for certain costs, charges and expenses without any 
notice to the Union of India and while the chamber summons was pending. The 
Union would therefore be entitled to this amount of Rs. 52,754.56. Nothing 
that we have said in this order, however, shall affect the right of the attorneys to 
reimburse themselves if they can from any other property under administration. 
That there is such a property is clear from the letter dated June 12, 1958 which 
respondent No. 5 Anant Keer wrote to the Commissioner of Income-Tax and in 
which he requested that officer to realise the income-tax dues from that property. 

We, therefore, allow the appeal, set aside the order dated December 6, 1965 
and make the chamber summons absolute in terms of prayer (1) to the extent 
of Rs. 52,754.56. 

There then remains the question of costs. The chamber summons dated 
October 11, 1968 and this appeal from the order thereon dated December 
6, 1955 have been opposed by thie plaintiff and the defendants in the adminis- 
tration suit. We are satisfied that such an opposition was not in the interest of 
any of the parties to the administration suit themselves but was undertaken solely 
in the interests of the attorneys of the respective parties. The real contest as 
to A of the claim was between the Union of India on the one band 
and the attorneys for the parties to the suit on the other. It is really 
the attorneys for the parties to the sut who claimed, priority over the 
Union of India in the payment of their costs, charges and expenses out of the funds 
. lying in the Court who alone were to benefit by all this litigation. The parties 
to the suit were not affected by the order at all, nor by the chamber summons. 
They were not to gain a single rupee by opposing. The fund in the Court no doubt 
belongs to them but as we have said if it was to be paid to the Union they would 
still have their liability to their solicitors. If it was paid to their solicitors they 
would still be liable to the Union of India for the arrears of income-tax. It 
should have been, therefore, a matter of complete indifference to them whether 
the fund lying in the Court went to the State or to the attorneys. As the attor- 
neys are not parties to the litigation they have really got their respective clients 
to oppose the claim of the Union of India to priority and their clients are really 
acting in the interests of and on behalf of their respective attorneys and not in 
their own interests. 


The matter has been argued for several days. We think that it was quite 
unnecessary to incur these costs so far as the parties to the suit are concerned. 
In these circumstances, we are of the view, that it will not be proper to burden 
the parties to the suit or the estate with the costs of this litigation conducted in 
their name but really for the benefit of the solicitors. We, therefore, disallow the 
costs between the parties to the suit and their respective attorneys. We order 
that the costs of the parties to the administration suit in respect of this appeal and 
the chamber summons dated October 11, 1968 will not come out of the estate 
under administration and will also not be taxed between attorney and client. 
The respondents will, however, pay to the apellants their costs of this appeal as 
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well as of the chamber summons dated October 11, 1968. Liberty to the ap- 
pellants to withdraw the amount of Rs..500 deposited as security for costs. 


Appeal allowed. 


Solicitor for the appellant: Vasani Bhaskar Sashtri. 


solicitors for the respondents: Chimanlal Shah & Co., Ambubhai & Diwanji, 
Chhatrapati & Co., Nandlal & Co., Zatwalla & Co. and M. D. Dharu. 


APPELLATE CIVIL. 


Before the Hon'ble Mr. 5. P. Kotval, Chief Justice, and Mr. Justice Bal. 
BASTYAN JAO PATIL 
v. 
THE SPECIAL LAND ACQUISITION OFFICER, THANA.* 


Land Acquisition Act (I of 1894), Secs. 4, 6, 40, 41, 39—Whether notification under s. 4 bad if 


subsequent notification under s. 6 bad for non-compliance with s. 40 (1) (b)}—Conditions under 
cls. (a), (aa), (b) of 8. 40 (1) - whether to be fulfilled before issue of notification under s. 4 
Award made in pursuance of invalid notification under s. 6 whether precludes issuance of 
fresh notification under s. 6—When notification under 8. 4 works itself out. 


If-a notification under s. 6 of the Land Acquisition Act, 1894 is bad for non-compliance 
with the provisions of s. 40 (1) (L) of the Act, the precedent notification under s, 4 of the 
Act will not ipso facto also be bad. 

R. L. Arora v. State of Uttar Pradesh’, explained. 

A notification under s. 4 of the Land Acquisition Act, 1894 is not governed by the pro- 
visicns of s. 40 (1) of the Act and, therefore, it is not necessary to ensure that the condi- 
tions required by cls. (a), (aa) and (b) of s. 40 (2) are fulfilled before the notification un- 
der s. 4 is issued. 

Section 4-is only a preliminary step towards the commencement of acquisition proceed- 
ings which do not commence until notification under s. 6 is issued. 

Babu Barkya Thakur v. The State of Bombay’ and State of M. P. v. V. P. Sharma,’ 
referred to. 

An award made in pursuance of a notification under s. 6 of the Land Acquisition Act, 
1894, which was found to be invalid is illegal and without jurisdiction and the Government 
is not precluded from issuing a fresh notification under 8. 6 of the Act. 

Girdharilal v. State of Gujarat,‘ Raja Harish Chandra Raj Singh v. The Deputy Land Ac- 
quistiion Officer* and Ezra v. Secretary of State for India,’ referred to. 

Where no land could be acquired under an invalid notification issued under s. 6, the notifi- 
cation under s. 4 on which it is based cannot be held to have worked itself out. 

State of M. P. v. V.P. Sharma,’ distinguished. 
Girdharilal v. State of Gujarat®, applied. 
Corporation of Calcutta v. Omeda Khatun,’ referred to. 

The view taken in State of M. P. v. V. P. Sharma that on the issue of a notification under 
s. 6 of the Land Acquisition Act, the notification under s. 4 of the Act on which it is based 
works itself out or is exhausted is a view which can only apply when the notification under 
s. 6 is a valid and an effective notification. This principle cannot be extended to an invalid 
notification under s. 6. 

Quaere : Whether rule 4 of the Rules framed inae 8. 55 of the Land Acquisition Act 
applies prior to the issue of a notification under s. 4 of the Act. 

India Finance and Construction Co. Pot. ‘Lid. v. Kamlakar Thakur,’ referred to. 


* Decided, September 26/27, 1966. Special 6 (1905) I. L. R. 82 Cal. 605, P. ©. 


Civil Application No. 1098 of 1964. 7 P 2 S. C. J. 281. 
1 [1962] A. I. R. 5. C. 764. 8 [1966] A. I. R. S. C. 1408. 
2 [1861] 15, C. R. 128. 9 [1950] A. I. R. Cal. 122. 
3 [1988] 2 S. C. J. 281. 10 (1985) O.C.J. Misccllaneous Petition No. 
00, A, I. R. S. C. 1408. 444 of 1968, decided by Mody J., on Novem- 
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8. T. Tijoriwala, with J. C. Rajani, for the petitioner. 
S. J. Sorabjee, instructed by Lnttle & Co., and Mulla & Mulla & C.B.C., for 
opponent No. 2. 


Korvat C.J. This is a petition challenging the proceedings taken for ac- 
quisition of the lands of the..petitioner. The lands under acquisition are 
survey Nos. 34, H. No: 1, S. No. 85, H. No. 5, S. No. 35, H. No. 8 and 
portions of survey Nos. 538 and 52 in all admeasuring 8 acres and 21 gunthas 
situated at Panch Pakhadi in Taluka and District Thana. The circumstances 
which led to the filing of the petition are briefly stated as follows :— 


A Notification under s. 4 of the Land Acquisition Act was issued on July 
9, 1960 and published in the Government Gazette on July 21, 1960 with a view 
to acquiring land for a company, M/s. Voltas Limited. That notification 
was not on the record but we have allowed the petitioner to present a copy 
thereof in the course of the arguments before us. Objections were invited, 
under s. 5A, on July 25, 1960 and filed by the petitioner, on August 30, 1960. 
The petitioner was then heard and was himself present. This was on October 
17, 1960. According to the notification the lands specified in the schedule 
were likely to be needed for the purposes of the company ‘viz. for factory 
buildings. Since the acquisition was for a company an agreement as required 
by s. 39 of the Land Acquisition Act was to be entered into and such an 
agreement between the company and the Government was entered into on 
February 3, 1961. Thereafter a notification was issued under s. 6 on March 
24, 1961 followed by a notification under s. 9 issued on April 11, 1961. The 
petitioner put in his claim for compensation on August 2, 1961 and an award 
was made on September 8,:1962. By the award the compensation for the 
petitioner’s land was assessed at Rs. 76,968.27 paise. The compensation 
assessed was not acceptable to the petitioner and so he asked for a reference 
under s. 18 of the Act. The reference was asked for by the petitioner on 
October 11, 1962, but actually no reference came to be made because other 
events transpired in the meanwhile. 


Before the award was made in the present case the decision of the Supreme 
Court in R. L. Arora v. State of Uttar Pradesh! was declared on December 
15, 1961. This case has been referred to in the arguments as the first, Arora 
ease, (there is also a second case of the same party which arose before the 
Supreme Court to which we shall presently refer), and we-shall, therefore, 
refer to it also as such. The decision in the first Arora case placed a certain 
interpretation on the provisions of s8. 40(1) (b) and s. 41(5) of the Land 
Acquisition Act reversing a decision of the Allahabad High Court. The view 
taken in that case was that in interpreting the words of s. 40(1)(b) the 
Court must take into account the 5th sub-clause of s. 41 and the two must be 
read together. So reading those provisions the Supreme Court held 

“What the provisions of sections 40 and 41 require is that the work should be directly useful 
to the public and the agreement shall contain a term how the public shall have the right to use the 
work directly themselves”. At page 771 of the Report, para. 14, the Supreme Court observed, 
‘*|,.Government has to take an agreement from the company, and that agreement must provide, 
where acquisition is needed for the construction ofsome work and that work is likely to prove use- 
ful to the public, the terms ov which the public shall be entitled to use the work. These words can 
only mean that the public should have a right to use the work itself and not the product of it; and 
it isthe duty of the Government when it takes an agreement under S. 41 to see that the public 
is so entitled to use the work. To say that’ the public is entitled to use the work because the 
public can go to the work in the way of business is in our opinion not giving any right to the 
public to use the work directly as such.” 


This important decision affected a large number of notices issued for acqui- 
sitions including the notice in the present proceedings. Upon the view taken 
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in the first Arora case obviously the notification issued under s. 6 on March 
24, 1961 could not have been upheld as valid. 


On January 15, 1963 the petitioner himself gave a adiie to Government 
under s. 80 of the Code of Civil Procedure and in that notice he indicated 
that the entire proceedings were invalid and that the petitioner would pro- 
ceed to file a suit for a declaration that the acquisition proceedings were void 
and illegal. He followed this up by further representations. On August 7, 
1963 he wrote to the Government that they should order the Special Land 
Acquisition Officer to withdraw the land acquisition proceedings. The Gov- 
ernment replied on September 3, 1963 that ‘‘necessary proceedings will be 
undertaken by the Land Acquisition Officer, in this case in the light of the 
Land Acquisition (Companies) Rules, 1963. You may, therefore, raise your 
objections when called upon by the Land Acquisition Officer to do so”. This 
reply did not satisfy the petitioner. He made a further application on 
October 25, 1968 to which he received a reply from the Government on 
November 27, 1963 that ‘‘the Special Land Acquisition Officer, Thana is be- 
ing directed to start fresh proceedings in the matter from section 4 notification 
onwards in view of the Land Acquisition (Companies) Rules, 1963. You may, 
therefore, approach that officer in the matter.’’ Notwithstanding this reply 
from the Government on December 5, 1963 the petitioner wrote to the Com- 
missioner of Bombay complaining that the Land Acquisition Officer was still 
proceeding further with the case and that he should be directed not to take 
possession of the lands. On March 11, 1964 he also wrote to the Chief Minister 
of the State threatening in that letter to sue the State for damages and on 
May 4, 1964 a similar letter was written to the Deputy Minister, Revenue De- 
partment. 


On July 14, 1964 the present petition was filed in this Court and during its 
pendency on August 11, 1965 Government issued a notification under s. 6 of 
the Land Acquisition Act. It was stated before us by counsel for respondents 
that this fresh notification was issued because the previous notification under 
s. 6 was bad in view of the first Arora case and it must be ignored. This new 
notification, it is not disputed, is not with reference to any of the petitioner’s 
lands, but is directed against properties of other persons found mentioned in 
the original notification under s. 4 published on July 21, 1960. This notifica- 
tion of August 11, 1965, it has been urged on behalf of the petitioner, now 
precludes Government from issuing any other notification under that section 
upon the ground that the notification under s. 4 has in consequence of the 
issue of the notification under s. 6 exhausted itself. 


The several steps taken for the acquisition of the petitioner’s lands after the 
decision in the first Arora case on December 15, 1961 are all being challenged 
before us. In the first place, it is urged that as a result of the decision in the 
first Arora case, all proceedings taken for the acquisition from the petitioner’s 
lands became illegal and without jurisdiction and, therefore, the entire pro- 
ceedings must be quashed. The answer made on behalf of the respondents to 
this contention is that only the notification under s. 6 would upon the view 
taken in that case be illegal but the first Arora case cannot in any way affect 
the notification under s. 4 originally published on July 21, 1960. On behalf 
of the petitioner it was further urged that although subsequent to the decision 
in the first Arora case the law came to be amended first by the promulgation 
of Ordinance No. 3 of 1962 on July 20, 1962, followed by the Land Acquisi- 
tion Amendment Act 31 of 1962 which came into force on September 12, 1962 
with retrospective effect from July 20, 1962, that is to say, from the date of the 
promulgation of the earlier Ordinance the provisions of the Amending Act 
were not attracted to the present case, because s. 7 of the Amending Act, it 
has been held by the Supreme Court applied only to completed acquisitions, 
i.e. acquisitions which had resulted in awards and the handing over possession 
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of the lands to be acquired. See R. L. Arora v. State of Uttar Pradesh.? 
That is referred to hereafter as the second Arora case. 

Next it was urged on behalf of the petitioner that quite apart from the 
effect of the first Arora case the notification under s. 4 published on July 21, 
1960 was itself bad having regard to the provisions of ss. 40 and 41 of the 
Land Acquisition Act, particularly s. 40(/)(b) which was in force on the date 
on which the notification was published. This argument has been countered 
on behalf of the respondents by urging that ss. 40 and 41 are not relevant for 
consideration in judging the validity of notification under s. 4, for it has 
been urged that ss. 40 and 41 cannot apply to such a notification having regard 
to the provisions of s. 39 of the Act. 

Fourthly it was urged on behalf of the petitioner that having regard to the 
provisions of s. 48 of the Land Acquisition Act, Government cannot withdraw 
piece-meal from an acquisition in the manner they have done. In other words, 
it was urged that they cannot withdraw only a notification under s. 6. Either 
they should withdraw from the entire acquisition as provided under s. 48 
or not at all, the reason being that a notification under s. 9 has supervened 
as also a subsequent award on September 8, 1962. This point is met on 
behalf of the respondents by urging that all those proceedings were invalid 
and illegal having regard to the decision in the first Arora case and therefore 
nothing precludes Government from merely declaring that a notifieation which 
is already illegal, was illegal and recognising that fact. 

Lastly it was urged on behalf of the petitioner as an alternative argument 
that assuming that the proceedings so far taken are valid, the requirements 
of Rule 4 (i) of the Land Acquisition (Companies) Rules, have not been 
complied with in so far as no previous negotiations were held with the com- 
pany and that, therefore, the notifications issued under ss. 4 and 6 are both 
illegal and unjustified. 

Now in the first place, turning to the effect of the decision m the first Arora 
case, reliance was placed on behalf of the petitioner by Mr. Tijoriwala on a 
passage to be found in para. 19 of the judgment at p. 773 of the report as 
follows : 


“,. It has always been the case of the appellant that the consent given by the Government 
was not within the meaning of the relevant words in Ss. 40 and 41 and therefore the entire proceed- 
ings for acquisition of the appellant’s land must be quashed, for the conditions precedent for 
the issue of the notification under S. 6 had not been complied with. On that case the appellant 
must succeed, if we accept the meaning for which he contends, ...”’ 


It was urged that upon the interpretation which was to be placed on ss. 40 
and 41 on behalf of the petitioner in that case an interpretation upon which 
the petitioner’s case succeeded, the Supreme Court held that the entire pro- 
ceedings for acquisition of the appellant’s land must be quashed. Therefore, 
necessarily the Supreme Court held that even the notification under s. 4 had 
failed in that case. Now no doubt the words which we have quoted may give 
the impression that the entire proceedings for acquisition were quashed in 
that case, but we may point out that even in the passage quoted, the Supreme 
Court has given it as the reason that ‘‘the conditions precedent for the issue 
of the notification under section 6 had not been complied with’’. In other 
words, all that the Supreme Court were concerned with was that s. 6 
notification had not been complied with and indeed if one turns to the facts 
stated in paras. 1, 2 and 3, one finds it clear that the main attack in that 
petition was only against the notification under s. 6. In para. 1 we find that 
on July 5, 1956 the notification under s. 6 of the Act had been issued and it 
was only when the High Court quashed that notification on the ground of 
ss. 38 to 42 of the Act having not been complied with, that Government after 
complying with the provisions of ss. 38 to 42 issued on December 7, 1956 a 
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fresh notification under s. 6 of the Act. In para. 3, the Supreme Court stated 
the point that was raised before it as follows (p. 766) : 


“It is not necessary to give in detail the grounds on which the notification of December 7, 1056 
was attacked. It is enough to say that one of the grounds was that the notification was invalid 
as it was not in compliance with S. 40 (2) (b) of the Act read with the fifth clause of the matter 
to be provided in the agreement under S. 41.” 


and m para. 4 (p. 766): 


‘“The only question that has been urged on behalf of the appellant before us is that the con. 

sent of the Government is being sought to be given to an acquisition for a company which is 
not in accordance with S. 40 (1) (b) read with the fifth clause of the matters to be provided in the 
agreement under S, 41 and therefore the notification of December 7, 1956 is invalid”. (The 
italics are ours). 
It is clear, therefore, that the only point which was argued before the Supreme 
Court was to attack the notification dated December 7, 1956 and that was a 
notification under s. 6 and nothing was in terms said about the notification 
under s. 4. The Supreme Court then proceeded to construe s. 40(J)(b) and 
as we have shown already in para. 14, the words of the section can only mean 
that the public should have a right to use the work itself and not the product 
of it and that, therefore, it was the duty of Government when it takes an 
agreement under s. 41 to ensure that the public is so entitled to use the work. 
Merely to ensure that the public has a right to go to the work in the way of 
business was not the same thing as giving a right to the public to use the 
work directly as such. In para. 5 at page 767 column 2, no doubt in com- 
paring the provisions of ss. 4 and 6 the Supreme Court has said that the words 
‘‘public purpose’’ in those sections ‘‘have the same meaning and that they 
have to be read in the restricted sense in accordance with section 40 when the 
acquisition is for a company under section 6.’? Thus though they showed 
the similarity of the meaning between the words used in the two sections, it 
is clear even from this passage that they were considering only the attack 
against s. 6 in that case. Even in the concluding portion of the judgment the 
Supreme Court has stated ‘‘We therefore allow the appeal with costs and 
setting aside the order of the High Court quash the notification under section 
6 of the Act and the proceedings resulting therefrom.” Thus in terms the 
Supreme Court merely dealt with the attack against the notification under s. 6 
and though the provisions of s. 4 were present to their minds they did not 
quash the notification under that section. If it had been their intention to 
say that upon the same reasoning by which they held that s. 6 notification was 
bad, the s. 4 notification was also bad, we have no doubt that the Supreme 
Court would have so held. We cannot, therefore, construe the first Arora 
ease to be an authority for the proposition which is canvassed before us that 
if a notification under s. 6 is bad, for non-compliance with the provisions of 
s. 40(1)(b) the precedent notification under s. 4 would ipso facto also be bad. 
As a matter of fact we shall presently show that it has been held that s. 4 
notification has little to do with the acquisition proceedings as such and that 
the s. 4 notification is merely a preliminary or exploratory proceeding vis-a-vis 
the main proceeding for acquisition which commenced from the notification 
under s. 6. 

Before we proceed to the other point in the case we may dispose of the 
provisions of s. 7 of the Amending Act 31 of 1962. On behalf of the res- 
pondents it was clearly stated by Mr. Sorabjee that he was not relying upon 
the provisions of s. 7 to save any part of the present proceedings. In the 
second Arora case the provisions of this section were invoked on behalf of 
the State to save the acquisition in that case but the Supreme Court after 
considering the effect of the word ‘‘acquisition’’ used in s. 7, held that before 
s. 7 of the Land Acquisition (Amendment) Act 31 of 1962 can validate an 
acquisition made before July 20, 1962 (the date of the Ordinance No. 3 of 
1962) it must first be shown that the acquisition is complete and the land 
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acquired has vested in Government. This means ihat the land acquir- 
ed must have vested in the Government either under s. 16 or under 
s. 17(7) of the Land Acquisition Act. Thus s. 7 of the Amending Act vali- 
dated only such acquisitions in which property had vested absolutely in the 
Government either under s. 16 or s. 17(7). Obviously in the present case the 
acquisition proceedings had not reached that stage. The possession of his lands 
is still with the petitioner. Section 7, therefore, cannot assist the respondents 
in justifying the present proceedings ‘for acquisition of the petitroner’s lands. 
The decision of the Supreme Court was followed in a recent judgment of the 
Gujarat High Court in P. V. Patel v. The State In that case also possession 
had not been taken of the lands in question before July 20, 1962 and, there- 
fore, it was held that s. 7 of the Amending Act would not apply. 

Then we turn to the contention raised on behalf of the petitioner that the 
notification under s. 4 itself was bad for the reason that it had not complied 
with the provisions of s. 40(/)(6) which was in operation on the date on 
which -1t was promulgated. We have already referred to the interpretation 
placed upon the provisions of s. 40(7)(b) by the first Arora case. The view 
there taken was that when s. 40(7)(6) lays down as a condition, which must 
be satisfied before the Government can grant consent to the agreement under 
s. 39, that such acquisition is needed for the construction of some work, and 
that such work is likely to prove useful to the public, what was meant by these 
words was that the public should have a right to use the work itself and not 
the product of it and that therefore it is the duty of the Government when it 
takes an agreement under s. 41 to see that the public is so entitled to use the 
work. The Supreme Court also pointed out that merely to say that the public 
is entitled to use the work because the publie may go to the work in the way 
of business, is not sufficient and that it does not give any right to the public 
to use the work directly as such. When s. 40(/)(b) says that the work should 
be useful to the public it means that it should be directly useful to the public 
which should be able to make use of it. The Supreme Court illustrated the 
principle (p. 774): 

‘«, ..What these provisions require is that the work should be directly useful to the public and 
the agreement shall contain a term how the public shall have the right to use the work directly 
themselves. Itseemsto us that under the relevant words in Ss. 40 (1) (b) and 41 it is works like a 
hospital, a public reading room or a library or an educational institution open to the public or such 
‘other work as the public may directly use that are contemplated...” 


Now what is urged is that upon that view the notification under s. 4 is 
patently bad because the notification dated July 9, 1960 says that ‘‘the lands’ 
specified in the schedule hereto are likely to be needed for the purposes of 
the Company viz. for Messrs. Voltas Limited for Factory buildings.’’ It is 
urged that ‘‘Factory buildings’’ cannot be directly used by the employees of 
the company or by any other member of the public except in the way of 
ordinary business. Section 40(J) opens with-the words, ‘‘Such consent shall 
not be given unless the appropriate Government be satisfied, .either on the 
report of the Collector under section 5A, sub-section (2), or by an enquiry 
held as hereinafter provided :—’’ and then follow the conditions (a), (aa) and 
(b). Now the words ‘‘Such congent’’ refer back to the consent contemplated 
by-s. 89. Section 39 runs as follows: 


‘The provisions of sections 6 to 87 (both inclusive) shall not be put in force in order to 
acquire land for any Company, unless with the previous consent of the appropriate Government, 
nor unless the Company shall have executed the agreement hereinafter mentioned”. 


Thus ‘‘the previous consent”? contemplated in s. 39 is referred to in s. 40(1 ) 
as ‘‘such consent’’, that is to say such consent as is referred-to in s. 89. It is 
clear, therefore, that s. 40 is to be read subject to s. 39. Now s. 39 speaks 
of ss, 6 to 37 both inclusive and says that those sections shall not be put in 
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force in order to acquire land for any Company unless the conditions speci- 
fied therein are fulfilled. Therefore, it is only ss. 6 to 87 that would be 
governed by the subsequent provisions of ss. 40 and 41. We mention s. 4] 
here because it also refers back to s. 40. It is clear from these provisions that 
a notification under s. 4 is not governed by the provisions of s. 40(/) and it 
is not necessary to ensure that the conditions required by els. (@), (aa) and 
(b) of s. 40(1) are fulfilled before the notification under s. 4 ig issued. A 
perusal of s. 388(/) of the Act would also lead to the same conclusion. Sec- 
tion 88(/) provides that ‘‘The appropriate Government may authorise any 
officer of any Company desiring to acquire land for its purposes to exercise 
the powers conferred by section 4’’ and sub-s. (2) says that ‘‘in every such 
case section 4 shall be construed as if for the words ‘for such purpose’ the 
words ‘for the purposes of the Company’ were substituted...’’. Now it is 
clear from the provisions of s. 38(/) that s. 4, ag we have said, is a sort of 
preliminary step assisting in the formation of the intention to acquire and 
does not form part of the acquisition proceedings ag such. It is only a com- 
pany ‘‘desiring to acquire” land for its purposes that can claim the exercise 
of powers under s. 4 from the appropriate Government. Section 4 though re- 
ferred to in s. 88(/), is not referred to in s. 39. Section 39 says ‘‘Sections 6 
to 37 (both inclusive) shall not be put in force in order to acquire land...” 
thereby again implying that the acquisition of land truly commences with s. 6 
and the process of acquisition begins and ends with s. 6 and s. 37 respectively. 
The deliberate omission to refer to it in s. 39 is, in our opinion, signi- 
ficant and the reason for its omission is clearly that s. 4 is only a preliminary 
step towards the commencement of acquisition proceedings which do not com- 
mence until the notification under s. 6 is issued. 

In Babu Barkya Thakur v. The State of Bombay, the Supreme Court 
held (p. 140): 

‘“«|.. The purpose of the notification unders. 4 is to carry on a preliminary investigation with 

a view to finding out after necessary survey and taking of levels, and, if necessary, digging or bor- 
ing into the sub-soil whether the land was adapted for the purpose for which it was sought to be 
acquired, It is only under s. 6 that a firm declaration has to be made by Government that land 
with proper description and area so as to be identifiable is needed for a public purpose or for a com- 
pany. What was a mere proposal under s. 4 becomes the subject matter of a definite proceeding 
for acquisition under the Act. Hence, it is not correct to say that any defect in the notification 
under 8. 4 is fatal to the validity of the proceedings, particularly when the acquisition is for a Com- 
pany and the purpose has to be investigated under s. 5A or s. 40 necessarily after the notification 
under s. 4 of the Act.” |` 


No doubt, as observed in the same case at page 154, all proceedings in an 
acquisition begin with the Government notification under s. 4 to the effect 
that land in any locality is needed or is likely to be needed for any public 
purpose, but as has been indicated in the passage we have quoted above, that 
is only a tentative declaration necessary to be made in order to justify further 
acts of Government or its officers in going upon the lands of a citizen and 
making investigation or testing the land or taking samples of the land which 
in the absence of such a notification would clearly amount to a trespass. 


Reliance was placed by Mr. Tijoriwala on the decision in State of M. P. v. 
V. P. Sharma in this respect. At page 236 the Supreme Court has remarked 
that the process of acquisition always begins with a notification under s. 4(/). 
This decision as will appear from the subsequent passage is itself based upon 
the earlier decision of the Supreme Court in Babu Barkya’s case, which de- 
cision the Supreme Court has reaffirmed. They have further pointed out that 
a notification under s. 4 of the Act envisages a preliminary investigation and 
it is only under s. 6 that the Government makes a firm declaration. It is 
clear, therefore, that although no doubt ss. 4, 5A and 6 have to be read to- 
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gether, the effect of these sections is that action preliminary to acquisition is 
taken under s. 4 read with s. 5A. This preliminary action is taken with a 
view to enabling the Government to make up its mind whether it should ac- 
quire or not when the acquisition is for a public purpose and if so, what 
definite portion of the land notified under s. 4 should be acquired. ‘Tull then 
_ all that is done is that a piece of land is generally notified as likely to be 

required for a publie purpose or for the purpose of a company and that deci- 
sion may be implemented by acquisition or may not be implemented by ac- 
quisition. It is upon this view that a further premise is based in State of 
Madhya Pradesh v. V. P. Sharma that once a decision under s. 6 is taken, 
the notification under s. 4 works itself out. ‘We shall advert to this principle 
a little later when we consider a further point argued by Mr. Tijoriwala. . In 
view of this distinction the reason why s. 4 is not mentioned as one of the 
sections in s. 39 is clear. Section 39 deals with the acquisition proceedings 
for a company and since ss. 4 and 5A do not deal with the acquisition as such 
it was not necessary to mention them in s. 39. Section 39 is not concerned 
with the preliminary stage leading upto acquisition and ss. 4 and 5A are 
such preliminary stages. Therefore, they do not find mention in s. 39. 

With this analysis of the provisions of Chapter VII we tirn to consider 
whether the s. 4 notification ought to be set aside in the present case at this 
stage. Now, there is no doubt or dispute here that respondent No. 2 for 
whom the acquisition is being undertaken is a company within the meaning 
of the Act, nor is there anything to show that the requirements of's. 4 by 
itself are not fulfilled. What is urged is that the requirements of Chapter 
VII and particularly of s. 40(1)(b) have not been complied with. That is 
a matter which can still be cured after the petitioners’ objections are heard 
under s. 5A for which notice has been issued. ‘While we say this we must not 
be understood to hold that in no case can a notification under s. 4 be open 
to challenge even where the proposed acquisition is for a company. If the noti- 
fication under s. 4 is for a company and if, for instance, it can be shown that 
it is not a company at all the party aggrieved can immediately challenge the 
notification. But such cases will of necessity be rare. We must also make it 
clear that whatever we have said is only with reference to acquisitions for 
companies contemplated in Chapter VII and because of the plain language 
of s. 89. The same consideration may or may not prevail in case of acqui- 
sitions not falling under Chapter VII. Upon the facts of this case we hold 
that the present petition is premature. 

A further point argued by Mr. Tijoriwala was that in the cases to which 
we have referred the notification under s..6 was followed by the s. 4 notifi- 
cation, but in no ease was an award actually made as has been done in the 
present case and he urged that the award cannot by unilateral decision of the 
State Government be set at naught and the acquiring authority be permitted 
to issue another notification under s. 6 at will. In the present case after 
the award was made on September 8, 1962, the subsequent notification was 
issued on August 11, 1965, upon the assumption that the previous proceedings 
were illegal and without ‘jurisdiction upon the authority of the first Arora 
case and they could be validated under s. 7 of the Amendment Act. It is 
settled law that Government can withdraw a notification under s. 6 at any 
time, if it should come to the conclusion that the previous: notification was 
ineffective or invalid. In @irdharlal v. State of Gujarat, dt p. 1409, Col. 2 
the puprenie Court held, 

.. The Government had no intention of withdrawing from the acquisition. Soon after the 
cancellation the Government issued a fresh notification under S. 6." Where, as in the case, the 
notification under S. 6 is incompetent and invalid, the Government may treat it as ineffective and 
issue a fresh notification under S. 6.. That is what, in substance, the Government did in this 
Case,” 
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In Raja Harish Chandra Raj Singh v. The Deputy Land Acquisition Officer’ 
at p. 681 the Supreme Court had occasion to consider the legal character of 
an award and they held at p. 681 that 


“In dealing with this question it is relevant to bear in mind the legal character of the award 
made by the Collector under s. 12. In a sense it is a decision of the Collector reached by him 
after holding an enquiry as prescribed by the Act. It is a decision, inter alia, in respect of the 
amount of compensation which should be paid to the person interested in the property acquired; 
but legally the award cannot be treated as a decision; it isin law an offer or tender of the com- 
pensation determined by the Collector to the owner of the property under acquisition”. 


They referred to the Privy Council case of Ezra v. Secretary of State for India’. 
Upon this view it is clear that the mere fact that an award has supervened will 
not preclude Government from issuing a fresh notification under s. 6 if the 
conditions which we have indicated are satisfied. In the present case in view 
of the decision of the Supreme Court in the first Arora case the notification 
dated March 24, 1961 under s. 6 became illegal and that will have the inevitable 
effect of invalidating all subsequent proceedings. If there is no valid noti- 
fication under s. 6 we think that the subsequent notification under s. 9 could 
not be issued much less could an award be made. Therefore, in the present 
case the award made on September 8, 1962 must be treated as illegal and with- 
out jurisdiction. If that be so; then nothing would prevent Government from 
issuing a fresh notification under s. 6. 


Then we turn to the argument based upon the provisions of s. 48 of the 
Land Acquisition Act. Section 48 prescribes that except in the case provided. 
for in s. 36, the Government shall be at liberty to withdraw from the acquisition 
of any land of which possession has not been taken. The argument based 
upon this section is that after a notification is issued under s. 6, Government 
has made up its mind and its choice as to which land shall be taken in the 
acquisition proceedings and if then s. 9 notification is issued and an award 
made then the only manner in which the Government can, if it so desires, get 
rid of the proceedings is by withdrawing from the acquisition proceedings 
of the land altogether. Of course the condition that possession shall not have 
been taken is fulfilled in the present case and, therefore, Mr. Tijoriwala urged 
that the only action which the Government could take in the present case 
was under s. 48. A similar argument was advanced before the Supreme Court 
in the case which we have just referred to viz. State of M. P. v. V. P. Sharma 
and at p. 239 the Supreme Court held that apart from the provisions of s. 48 
nothing precluded the Government from exercising the undoubted power by 
virtue of s. 21 of the General Clauses Act, for that section confers authority 
to rescind a notification if Government has the power to issue a notification. 
The argument was thus answered by the Supreme Court (p. 239) :— 


“|. Itis vrged that the only way in which the notification under section 4 (2) can come to an 
end is by withdrawal under section 48 (7). We are not impressed by this argument. In the first 
place, under section 21 of the General Clauses Act (X of 1897), the power to issue a notification 
includes the power to rescind it. Therefore it is always open to Government to rescind a notifi- 
cation under section 4 or under section 6, and withdrawal under section 48 (1) is not the only way 
in which a notification under section 4 or section 6 can be brought to an end. Section 48(7) confers 
a special power on Government of withdrawal from acquisition without cancelling the notifications 
under sections 4 and 6, provided it has not taken possession of the land covered by the notification 
under section.6.” 


In view of this pronouncement we are unable to accept Mr. Tijoriwala’s con- 
tention that in the present case Government is concerned with s. 48 alone and 
all that it can do is to withdraw from the acquisition and it cannot cancel or 
treat as cancelled the notification under s. 6. In view of the first Arora case 
the notification under s. 6 was clearly illegal and without jurisdiction. Its 
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effect would be that the subsequent proceedings would also be illegal and with- 
out jurisdiction. Therefore, there could be no question of withdrawal from 
an acquisition in such a case as contemplated in s. 48. What was a nullity 
cannot subsequently be withdrawn or cancelled. Al that Government, there- 
fore, did was to give effect to the Supreme Court decision and taking it for 
granted that the notification under s. 6 and the subsequent proceedings were 
all illegal it issued a fresh notification under s. 6 which it could issue at any 
time, a notification moreover which does not affect the petitioner’s land. 

Then we turn to another alternative argument. The first notification under 
s. 6 was issued on March 24, 1961 and the second notification on August 11, 1965 
also under s. 6. The argument is that because of the issue of both these noti- 
fications under s. 6 the original notification published on July 21, 1960 under 
s. 4 had so to say worked itself out and therefore, a fresh notification under 
s. 6 could not now be issued and the only remedy which Government has is 
to issue a fresh notification under s. 4 itself if it desires to proceed with the 
acquisition. This is a point of substance, because if a notification under s. 4 
were now to be issued, the petitioner would be entitled to have his land valued. 
at a much higher rate in view of the prevailing higher land values. The 
argument in this regard is based upon the decision of the Supreme Court in 
State of M.P. v. V. P. Sharma. That was a case which went up to the Sup- 
reme Court from the decision of the High Court in Madhya Pradesh reported 
in Vishnu Prasad v. State of Madhya Pradesh?. In that case the facts were 
somewhat peculiar. A notification was issued under s. 4(/) of the Act on 
May 16, 1949. That notification declared that land in eleven villages in- 
cluding village Chhawani’was likely to be needed for a public purpose viz. 
the erection of an iron and steel plant. Thereafter several notifications were 
issued in succession under s. 6 with respect to the villages notified in the noti- 
fication under s. 4(7). Even as regards the village Chhawani the Government - 
had issued a number of notifications under s. 6 for acquisition piece-meal of 
portions of that village. Then on August 12, 1960 another notification under 
s. 6 was issued proposing to acquire 486.17 acres of the same village Chha- 
wani. The petitioners who were owners of that land moved the High Court 
challenging the validity of that notification, and the principal contention raised 
on their behalf was that the notification was void as it had not been preceded 
by a fresh notification under s. 4. In other words that the notification under 
s. 4(/) issued in 1949 had exhausted itself when the notifications under s. 6 
were first issued and it could not ‘support any other notification under s. 6. 
The Supreme Court observed that the power of acquisition was only an exercise 
of the power of enunent domain vested .in the Government of the State and 
held that the provisions of the Act must be strictly construed. Then the 
Supreme Court discussed the several provisions of the Act and so far as 
s. 4 is concerned pointed out that the importance of the notification under 
s. 4 was that as soon as it was issued the land in the locality to which the 
notification applied was in a sense freezed. It was frozen in two respects,. 
firstly, its market value had to be determined only as on the date of the 
notification under s. 4 and, secondly, that any expenditure or any subsequent 
outlay or improvements on or disposal of the land without the sanction of the 
Collector could not be taken into consideration for determining the compen- 
sation. Next it was pointed out that ss. 4, 5A and 6 were integrally connected 
and that as soon as Government has made up its mind what particular jand 
of that locality would be acquired and issued a declaration under s. 6 the 
purpose of the notification under s. 4(/) is at that stage over and it may be 
said that it is exhausted after the issuance of the notification under s. 6. ‘The 
Supreme Court observed (p. 2387): 


“*_,. There is nothing in sections 4, 5-A and 6 to suggest that section 4 (1) is a kind of reservoir 
from which the Government may from time to time draw out land and make declarations with 
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espect to it successively... The sequence of events from a notification of the intention to 
acquire under section 4 (T) to the declaration under section 6 unmistakably leads one to the 
reasonable conclusion that when once a declaration under section 6 particularising the area out 
of the area in the locality specified in the notification under section 4 (7) is issued, the remaining 
non-particularised area stands automatically released.” 


It is this last mentioned effect upon which Mr. Tijoriwala strongly relied. 
He urged that the moment the notification under s. 6 was issued in the present 
ease on March 24, 1961, the notification under s. 4 exhausted itself and no 
subsequent notification under s. 6 could be issued unless another notification 
under s, 4(/) was first issued. 

Now, it seems to us that in Vishnu Prasad’s case all the notifications which 
were issued under s. 6 were valid and effective notifications. In other words, 
under each one of those notifications land came to be acquired and acquisition 
proceedings were made effective by the Government taking some land under 
each of those notifications and it is in the context of these facts that that case 
came to be decided. None of the notifications in that case were held or other- 
wise declared to be illegal and without jurisdiction as in the present case. 
What has happened in the present case is that though the s. 6 notification issued 
on March 24, 1961 appeared to be a valid notification, upon the decision of 
the Supreme Court in the first Arora case it was clearly an illegal notification 
without jurisdiction and could not possibly support the acquisition. It seems 
to us that to such a case the principle laid down by the Supreme Court in 
Vishnu Prasad’s case cannot apply. Where no land could be acquired under 
the s. 6 notification, we doubt if the principle can apply that the s. 4 notifica- 
tion upon which it is based works itself out. 

This was pointed out by the Supreme Court themselves in a recent decision 
in Girdharilal v. State of Gujarat, a case to which we have already referred 
on another point. This was a case which went to the Supreme Court from 
a decision of a Division Bench of the Gujarat High Court in Girdharlal v. 
State! and that decision was affirmed by the Supreme Court. The facts in 
that case are stated in detail in the judgment of the High Court. A co- 
operative housing society consisting of some 13 Government servants of the 
Revenue Department of the Government of Gujarat had been formed and they 
applied to the Collector of Ahmedabad for acquisition of a plot of land for 
the purpose of a lay-out of tenements. A notification was issued under s. 4 
on August 3, 1960. On the very same day the Land Acquisition Officer sub- 
mitted a report to Government, An enquiry under s. 5A was held and on 
coming to a decision as contemplated by s. 5(2) Government entered into an 
agreement with the society on January 31, 1961. On July 18, 1961 the State 
Government issued a notification under s. 6 of the Act stating that the land 
was needed to be acquired at the expense of the society for a publie purpose 
viz. the construction of houses for the society. At that stage, the owners 
of the land moved the High Court. While the petition was pending in the 
High Court the decision in the first Arora case was given and in view of that 
decision and realising that the notification under s. 6 dated July 18, 1961 
was untenable the Government cancelled the said notification and on August 
14, 1964 issued a fresh notification under s. 6 which was published in the 
Government Gazette on August 28, 1964 without issuing a fresh notification 
under s. 4 or holding a fresh enquiry under s. 5A. It was this notification 
which was set aside by the Gujarat High Court and came up for consideration 
before the Supreme Court in the case referred to above. The main argument 
was that on the issue of the notification dated July 18, 1961 the power of 
the State Government to issue a notification under s. 6 was exhausted and they 
could not issue a fresh notification under s. 6. The Supreme Court rejected 
the contention by observing that “‘the notification dated July 18, 1961 was 
invalid.... By the issue of this notification, the Government had not effectively 
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exercised its power under section 6. In the circumstances, the Government 
could well issue the fresh notification under section 6 dated August 14, 1964’’. 
The principle of that decision clearly applics to the present case so far as the 
notification dated March 24, 1961 is concerned. 

In giving its decision the High Court of Gujarat referred to a decision of the 
Calcutta High Court in Corporation of Calcutta v. Omeda Khatun!!, where 
it was held that 


“From the very nature of the case more than one award has to be made only in the two classes 
of cases i. e. (a) where the land in respect of which the declaration under S. 6 has been made is 
under the ownership of different individuals and (b) where the acquisition proceeding in respect 
of the declared land (whether under the’ownership of a single or different individuals) is held up 
by circumstances over which the acquiring authority has no control e. g. by an injunction or the 
decision of a superior Court and that injunction is subsequently dissolved or the decision over- 
ruled”. 


It was held in that case that subject to these two exceptions, the ordinary rule 
was that there could be no piecemeal acquisition in respect of land for which 
a declaration has been made under s. 6 and the Act lends no countenance to 
the procedure of a portion of a holding, included in a declaration under s. 6 
being acquired in the first instance and the remainder or a further portion 
being acquired at a future date at the option of the requiring or acquiring 
authority. 

Mr. Sorabjee on behalf of the State relied upou these two exceptions to 
meet the second branch of the argument on this point viz, that s. 4 notification 
is exhausted because of the issue of the second notification under s. 6 issued 
on August 11, 1965. We will presently advert to that argument. 

So far as the present contention is concerned, we hold that since the noti- 
fication under s. 6 of March 24, 1961 was obviously an illegal and invalid 
notification in view of the decision in the first Arora case, nothing precluded 
Government from issuing a second notification. The view taken in Vishnu 
Prasad’s case that upon the issue of a notification under s. 6, the notification 
under s. 4 works itself out or is exhausted, is a view which can only apply 
where the notification under s. 6 is a valid and an effective notification. We 
cannot extend the principle of that decision to an invalid notification under 
gs, 6. 

Then we turn to the other leg of the argument based upon the notification 
dated August 11, 1965. This petition was already filed on July 14, 1964 when 
that notification came to be issued. That notification is in respect of a part 
of the land notified in the s. 4 notification published on July 21, 1960. What 
is now urged, therefore, is that assuming that the notification dated March 
24, 1961 was of no effect because it was an invalid notification at least the 
notification of August 11, 1965 was a valid notification and to that extent, 
therefore, the principle in Vishnu Prasad’s case must apply and no further 
notification under s. 6 can issue in regard to the petitioner’s lands as the res- 
ponds threaten to do. It is the contention on behalf of the petitioner that 
it should be*declared that no such notification can now be issued. 

The notification dated August 11, 1965 came to be issued under peculiar 
circumstances. The petition was already filed on July: 14, 1964 when that 
notification was issued. Soon after it was filed the petitioner applied for an 
interim injunction and on August 5, 1964 this Court granted an interim in- 
juction in terms of prayer (c) of the petition. Prayer (c) is as follows: 

“That pending the hearing and final disposal of this petition, the respondents, their servants 
‘and agents may be restrained by the order of this Honourable Comt from proceeding with the 
said land acquisition proceedings”. 

Therefore, there was a complete stay of all further proceedings so far as 
the lands comprised in the present petition were concerned and those lands 


11 [1050] A. I. R. Cal. 122. 
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were, as we have already indicated at the outset, survey Nos. 34/1, 35/5, 35/8 
and portions of survey No. 52 and 53 admeasuring in all 8 acres and 21 
gunthas. On behalf of the respondents it has been contended and rightly 
contended in our opinion that because of the issue of this injunction it was 
impossible for the State Government even if it chose to exercise its power, 
to acquire the petitioner’s land. Government could not take any proceedings 
for the acquisition of this land by the issue of a notification under s. 6 without 
committing a contempt of this Court. It was in those circumstances that the 
notification dated August 11, 1965 had to be issued. The respondents were 
compelled to issue an attenuated notification though their intention throughout 
had been to acquire also the land comprised in the present petition. In our 
opinion, this is a circumstance which would take the case out of the principle 
of the Supreme Court decision in Vishnu Prasad’s case. After all a party 
cannot obtain an injunction from this Court in the exercise of its constitutional 
power and having obtained it, turn round and blame the opposite party for 
not taking the very action which was prohibited by the injunction. If the 
principle which the Supreme Court laid down is that upon the issue of the 
notification under s. 6, the notification under s. 4 exhausts itself, it was only 
based upon the principle that Government should make its choice once and 
for all and cannot make up its mind and excrise its choice piecemeal but 
where, as here, the choice is taken away from Government or ita exercise is 
prohibited, we can see no reason why that principle should still be allowed to 
prevail. The case, in our opinion, would clearly fall within the second excep- 
tion contemplated in the Corporation of Calcutta’s case which was referred 
to in the judgment of the Gujarat High Court in Girdharlal v, State and 
which decision was approved by the Supreme Court in Guirdharial v. State 
of Gujarat. 

Secondly and here we come to the first exception referred to in Girdharidal’s 
ease. The present notification under-s. 6 dated August 11, 1965 which, it is 
argued is so to say a bar against the issue of any further notification under s. 6, 
was not in respect of the lands of the petitioner. Under the notification under 
8. 4 issued on July 21, 1960 the lands of several parties were notified as being 
likely to be needed for the purposes of the respondents’ factory. The noti- 
fication of August 11, 1965 is in respect of the major part of the lands notified 
under s. 4 on July 21, 1960 excepting only the lands which were acquired by 
private negotiations by the respondents and one field survey No. 74, which had 
been acquired for a sister concern and the lands of the petitioner. It is clear, 
therefore, that the Government’s intention throughont was to acquire the whole 
of this land and whatever is now left out is because they cannot exercise this 
choice in that respect. Now the first exception as contemplated in Girdhar- 
lal’s case in the judgment of the Gujarat High Court is stated to be ‘‘where 
the land in respect of which the declaration under s. 6 has been made is under 
the ownership of different individuals’’. It is clear, therefore that the other 
notifications under s. 6 were in regard to the lands of persons other than the 
present petitioner. To that extent also the subsequent notification under s. 6 
would now be justified. We cannot, therefore, grant the declaration asked 
for on behalf of the petitioner. 

Lastly, it was urged on behalf of the petitioner that assuming that the noti- 
fication under s. 4 is otherwise a valid notification, it is bad because the rules 
framed under 8. 55 of the Land Acquisition Act have not been complied with. 
Reference was made to rule 4(2) of the Rules for the guidance of the officers 
of the Central Government under s. 55. Rule 4(/) requires that the several 
conditions must be fulfilled whenever a company makes an application for 
acquisition of any land before the Government makes a declaration under s. 6, 
i.e. (i) that the company has made its best endeavour to find out lands in 
the locality suitable for the purpose of the acquisition and (ii) that the com- 
pany has made all reasonable efforts to get such lands by negotiation with the 
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persons interested therein on payment of a reasonable price and such efforts 
have failed. We are not sure whether these Rules would possibly apply prior 
to the issue of a notification under s. 4. In fact from’a recent decision of a 
single Judge of this Court it is clear that they apply at a stage subsequent to 
the issue of a notification under s. 4. In India Finance and Construction Co. 
Pvt. Ltd. v. Kamlakar Thakur? Mr. Justice Mody dealing with these Rules 


held 
“Acquisition proceedings are initiated by a notification under section 6 and not by that under 
section 4. The object of section 4 notification is only exploratory. It does not initiate acqui- 
sition proceedings. That is the conclusion which is reached by examining the provisions of the 
Land Acquisition Act itself. But apart from it the provisions of this rule 4 themselves show that 
the phrase ‘before initiating acquisition proceedings’ does not mean before section 4 notification, 
but that it only means before the notification under section 6... It is therefore clear that even 
on the provisions of rule 4 itself, the words ‘before initiating acquisition proceedings’ refer to the 
notification under section 6 and not to the notification under section 4. As rule 4 docs not lay 
down that any steps should be followed before issuing a notification under section 4, this ground 
of attack fails”, 
In our opinion, this is a complete answer to the argument now advanced. 
But apart from this there is in the present case even stronger ground and 
that is that notification under s. 4 was issued as far as in July 1960 and the 
Rules had come into force on June 24, 1963. Therefore, if the rules came into 
force after the issue of the notification under s. 4, no question of their applica- 
tion to the present case arises and no question of non-compliance with those 
rules can possibly arise. See Mangalbhai v. State}. 


These were all the objections raised against the notification under s. 4 in 
the present case and the grounds for urging that no fresh notification under 
s. 6 could issue at the instance of the State Government. In our opinion, 
none of these grounds are entitled to sueceed. We uphold the validity of the 
notification under s. 4 dated July 9, 1960 (published on July 21, 1960). -The 
State Government may take such further steps as they choose in the matter of 
acquisition of the petitioner’s lands. 

Upon this view it is unnecessary to consider the preliminary objections 
which Mr. Sorabjee raised. These objections were firstly that the petitioner 
has mis-stated and misrepresented facts and has not been candid with the 
Court and, therefore, the petition should be dismissed. Secondly, it is stated that 
there has been inordinate delay in applying to this Caurt. Thirdly, that in 
any event the petition was premature. Since we are dismissing the petition 
on merits we do not think that we should deal with any of these preliminary 
objections separately. We dismiss the petition with costs. The matter has 
been argued at great length and the issues arising were of a complicated nature. 
The arguments took the better part of about eight days. In view of this we 
accede to the prayer made on behalf of the respondents for awarding a higher 
fee under rule 5, Chapter 14 of the Appellate Side Rules. In all the circum- 
stances we think that a fixed sum of Rs. 250 should be paid. In fixing this 
amount we have taken into consideration the fact that by an earlier order of 
April 27, 1966 the petitioner was ordered to pay the costs of Rs. 500. This 
amount will be in addition. One set of counsel allowed. Liberty to withdraw 
the sum deposited by the petitioner. — 

i Petition dismissed. 


12 (1985) Miscellaneous Petition No. 444 18 (1968) 5 Guj. L. R. 329, at p. 865, 
of 1968, decided by Mody J., on November para. 25. : 
26, 1965 (Unrep.). i 
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ORIGINAL APPELLATE. 


Before the Hon'ble Mr. S. P. Kotval, Chief Justice, and Mr. Justice Kantawala. 


THE MUNICIPAL CORPORATION OF GREATER BOMBAY ~v. THE 
ADVANCE BUILDERS (INDIA) PVT. LTD.* 


Bombay Town Planning Act (Bom. XXVII of 1955), Secs. 64, 55, 51 (3}+—Bombay Town Planning 
Rules, 1955. Rules 27, 28, 17 a i conferred on local authority under ss. 54 
& 56 discretionary or mandatory. 


The power conferred on a local authority under ss. 54 and 55 of the Bombay Town Plan- 
ing Act, 1954, to evict summarily persons in illegal occupation of land or to remove un- 
authorised construction or temporary structure standing on final plots in a scheme made 
under the Act, is not a mere discretionary power but is a mandatory duty cast on the local 
authority which it is statutorily bound to perform within the prescribed time and for the 
breach of which a writ of mandamus could be issued by the Court. 

Julius v. Lord Bishop of Ouford,’ Alcock Ashdown & Co, v. Chief Revenue Authority, Bombay’, 

- Kurban Hussen v. Ratikun® and Govindrao v. State of M. P.,* referred to. 


Tem facts appear in the judgment. 


R. L. Dalal, with R. J. Joshi, for the appellants. 
S. J. Sorabjee, with A. J. Rana and N. B. Jagad, for the respondents. 


Korvau C.J. This is an appeal against the judgment and decree of Mr. 
Justice Thakkar dated November 28, 1966 whereby certain writs were granted 
against the Municipal Corporation of Greater Bombay and the Municipal Com- 
missioner for Greater Bombay, the appellants before us. The writs were 
granted at the instance of the three respondents Messrs. Advance Builders 
(India) Pvt. Ltd., Phalajitsingh Tulsidas Rajpal and Dahiben Umedbhai 
Patel who were the petitioners before the learned Judge. In the petition they 
had also joined two other persons as respondents to the petition, Shrichand 
Jairamdas and Miss Minoo Y. Patel who had a common interest mith the peti- 
tioners. 

The circumstances under which these writs came to be granted are briefly 
as folows:—On June 15, 1948 the then Municipal Committee of Bandra de- 
clared its intention to frame a scheme under s. 9(/) of the then operative 
Town Planning Act of 1'915. On May 7, 1951 the then Government of Bombay 
sanctioned the making of that scheme. Therefore a draft scheme was duly 
prepared and published by the Municipality on April 30, 1958. In the mean- 
while the Town Planning Act of 1915 was repealed and substituted by the 
Bombay Town Planning Act of 1955 on April 1, 1957. Sanction was obtained 
from the Government to the draft scheme on May 6, 1954 and for the purposes 
of the implementation of the Scheme one G.J. Desai was appointed arbitrator 
by a resolution of the Government dated August 17, 1954 (Resolution No. 
TPD-1054). Desai took action as prescribed by s. 30 of that Act (Act I of 
1915) and ultimately formulated a final scheme which was published on 
December 80, 1956 and on the same day forwarded his proposals under s. 32 
of that Act I of 1915 to the President of the Tribunal appointed under the 
Act. 

Before the President could take action, the Bombay Town Planning Act 
1915 was, as we have said, repealed and replaced by the Bombay Town Planning 
Act XXVII of 1955. Though it is an Act of 1955 it was brought 
into force in this area on April, 1957. However, by virtue of 9 of the new Act the 
draft scheme published under the old Act continued in operation and there- 
fore on April 12, 1958 the Board of Appeal under the new Act gave its final 
decision. This final decision was communicated to the Government as requir- 


*Decided, April 24, 1969. O.C.J. Appeal 2 (1928) 25 Bom. L. R. 920, P.C. 
No. -2 1967: Miscellaneous Petition No. 474 8 None 59 Bom. L. R. 158. 
of 196 4- [1965] A. I. R. S. C. 1222. 
| 11880) 8 A; C. 214. 
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ed by the new Act and the final scheme was sanctioned on August 21, 1958. 
The sanction brought the scheme into force from January 1, 1959. 

‘The scheme is known as the Bombay Town Planning Scheme Santacruz No. VI. 

It comprises an area of a little over 150 acres of land on two sides of the 
Ghodbunder Road. The Ghodbunder Road runs north-south dividing the area 
covered by the Scheme into two unequal parts, the eastern part which has 
a little over one-third of the total area of the scheme and western part which 
comprises of a little less than two-thirds of the total area of the scheme. For 
the purposes of the petition and the present appeal we are only concerned with 
the eastern portion. 
'-It was the case of the petitioners that originally a portion of the land com- 
prised in the eastern part of this scheme belonged to a trust, the N. J. Wadia 
Trust. In Petition No. T/81 of 1948 proceedings were taken in relation to 
that trust in the High Court and a Receiver came to be appointed on February 
8, 1948. The petitioners alleged that the Receiver transferred an area out 
of the trust properties to them and to one Gardi on July 31, 1962. The peti- 
tioners claim that the Receiver conveyed to them in all 41 final plots in that 
final scheme which had by then been promulgated. These 41 plots are final 
plots Nos. 106 to 116 and 118 to 147. All these plots taken together admea- 
sure 69625 sq. yds. comprised in the eastern portion of the Santacruz Scheme 
No. VI. l l 

‘Thereafter Gardi sold his share of the land purchased from the N. J: Wadia 
Trust to respondents Nos. 3 and 4 in the petition. -Thus between the peti- 
tioners and respondents Nos. 3 and 4 in the petition, they owned the whole 
of the 41 plots. The petitioners’ alleged that respondents Nos. 3 and 4 de- 
clined to join them in the petition and therefore they were added as party 
respondents. 

The petitioners have also alleged that the Corporation of Bombay took over 
the entire Scheme when the Corporation was given jurisdiction over the area 
comprised in Greater Bombay and the Bandra Municipality ceased to exist. 
Thus their cause of action is now against the Corporation of Bombay only. 

It was the case of the petitioners in the petition that though the final scheme 
was published and its terms prescribed various acts which had to be performed 
by the Corporation, the Corporation has remained inactive and has not per- 
formed its duties both under the Town Planning Act as well as under the 
Scheme which had been promulgated and which under the law became a part 
of the Act itself. Principally the petitioners complained about the inaction of 
the Corporation in regard to two matters. (1) Firstly that though the scheme 
had been promulgated and the final plots declared since several years and 
certainly since the date of the coming into force of the scheme on January 
1, 1959 there were numerous unauthorised huts, sheds, stables and temporary 
structures existing on the plots and that the respondents were under a duty 
to remove the said huts, sheds, stables and other temporary structures within 
one year from January 1, 1959, but that the respondents had failed and neglect- 
ed to do so till the date of the petition. (2) Secondly, the petitioners alleged 
that the respondents had also failed to construct the necessary roads as pres- 
cribed in the scheme and to provide the drainage by construction of storm 
drains. i 

They further alleged that the petitioners drew the attention of the respon- 
dents to their duty and called upon them -to perform it by their attorneys’ 
letter dated May 15, 1964. Particularly they called upon them to take steps 
to remove the unauthorised and temporary structures on the petitioner’s plots. 
They followed it up by a letter written on January 11, 1965. To this the 
Municipal Commissioner, respondent No.-2, replied saying that necessary direc- 
tions had been given to the Department concerned to take action under the 
provisions of the Town Planning Act for the removal of the unauthorised 
sheds. The petitioners had also asked for an interview, but the Commissioner 
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declined to grant an interview because he said that he was taking action. This 
correspondence appears at exh. B. 

For these reasons the petitioners claimed in the petition that a writ of manda- 
mus or a writ in the nature of mandamus be issued against the two respon- 
dents ordering them to perform their statutory duty of constructing the roads 
and drains and removing the huts, sheds, stables and other temporary structures 
unauthorisedly erected upon the land. 

The Corporation in its reply has taken different stands regarding the diffe- 
rent heads of inaction charged against them. As regards the construction of 
roads they have pointed out that the sheds and structures were already there 
on the original plots and they had not been removed and demolished and 
therefore they were not in a position to undertake construction of the roads. 
In an affidavit sworn by their Assistant Engineer dated October 14, 1966 he 
has stated: 

“T submit that under the provisions of the said Scheme there is no obligation cast on the Ist 

respondents to remove all hutments or sheds in the area of the said Scheme irrespective of the 
fact that the said sheds or structures were already in existence on the original plots. I say that 
the work of construction of the roads as mentioned in the said Scheme has started and has been 
completed wherever the land falling in road is free from structures. The Municipal authorities 
have not been able to remove the structures situate on the road, as it is impossible to give alter- 
native accommodation to all the persons dishoused by reason of the demolition of the said 
structures”. 
He also added that according to the scheme final plot No. 60 admeasuring 
27704 sq. yds. was reserved for housing persons of the low income group and 
that a number of tenements were being constructed on the plot but they would 
be hardly sufficient for all the persons who would be dishoused in consequence 
of their structures being removed from the area over which the roads are to 
be constructed. 

Lastly, the affidavit stated ‘‘I submit that it is the petitioners’ responsibility 
to remove the structures falling on the said original plots.” It is this stand on 
the part of the Corporation which has given rise to the principal point arising 
in the petition and in the present appeal namely whose is the duty to remove 
the unauthorised and temporary structures standing on the final plots. Ac- 
cording to the petitioners it is the duty of the Corporation to remove all 
unauthorised occupants and their structures, According to the Corporation it 
is the duty of the petitioners since they are the owners of the final plots. The 
Corporation has also taken a plea that it is impossible to construct the roads 
within the period prescribed under the scheme and that the period prescribed 
did not cast a mandatory duty upon the Corporation to construct the roads 
within that time. They have contended that it was an obligation of a directory 
nature only and that therefore the Corporation was not bound by the time set 
by the terms of the scheme and that they were doing their best in the circum- 
stances. 

Similarly, in the case of construction of storm water drains they have stated 
that there is no time limit for their construction and denied that the res- 
pondents failed to carry out the alleged mandatory statutory duty or obliga- 
tion imposed upon them. The petitioners had referred to ss. 54 and 55 of 
the Town Planning Act as indicating the duty of the Corporation in this behalf 
but the Corporation in para. 15 denied the correctness of the construction of 
ss. 54 and 55 of the Town Planning Act put by the petitioners. 

The learned Judge has held that it was a mandatory duty of the Corpora- 
tion not merely to remove the unauthorised and temporary structures but also 
to construct the roads and provide the drains regarding which the petitioners 
complained. He has held that the time limit was not merely directory but was 
mandatory. He has held that ss. 54 and 55 lay down that duty and even 
having regard to the provisions of the scheme clause 11 thereof showed that it 
was the duty of the Corporation to remove the unauthorised and temporary 
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structures. He has observed that the Corporation has taken its duties in a 
light-hearted manner. It is against this decision that the present appeal has 
been preferred on behalf of the Corporation and the Commissioner. 

The first question that arises for decision in this appeal is what is the posi- 
tion so far as the statute itself is concerned irrespective of what has been stated 
in the Scheme. It will be noticed that the preamble of the Town Planning Act 
of 1954 itself states that the Act has been passed ‘‘in order to ensure that 
town planning schemes are made in proper manner and their execution is 
made effective.” The undertaking of Town Planning Schemes is entirely the 
responsibility of a local authority which by the definition would indicate the 
respondent Corporation. The making of a Town Planning Scheme is prescribed 
by s 18 and sub-s. (2) lays down what may be the contents of a Town Plan- 
ning Scheme. Sub-sections (2) (b) and (d) preseribe that such Town Plan- 
ning scheme may make provisions for any of the following matters: 


(b) the filling up or reclamation of lowlying, swamp or unhealthy areas or levelling up of 


land ; 
(d) the construction, alteration and removal of buildings, bridges and other structures, 


In el. (g) powers ancillary to the achievement of the other purposes are con- 
ferred. One of the powers in cl. (j) of s. 18(2) is ‘‘the dis-continuance of 
objectionable users of land in any area in reasonable periods’’. Section 21(/) 
(4+) shows that a Town Planning Scheme may be made in accordance with 
the provisions of the Act in respect of any land which is already built upon. 
Therefore, the provisions of the statute itself contemplate that a scheme may 
comprise land over which structures have been constructed and give ample 
powers to the Local Authority which under the Act has to make the Scheme 
to ensure discontinuance of objectionable users of land in the area covered 
by the scheme. Once a Local Authority desires to make a scheme it hag to 
declare its intention under s. 22 and then proceed to frame a draft scheme. 
Here again what should be the contents of the draft scheme are prescribed 
by s. 25 and one of the particulars mentioned in cl. (b) of s. 18(2) is “the 
filling up or reclamation of low lying, swamp or unhealthy areas or levelling 
up of land”. After the draft scheme is formulated it has to be published and 
submitted to the State Government for its sanction and if the State Govern- 
ment sanctions the draft scheme it issues a notification under s. 23. The effect 
of the sanction granted by the State Government is of some importance, be- 
cause it bars all private owners from doing certain things upon the land re- 
garding which the notification is issued. On and after the date on which the 
Local Authority’s declaration of intention to make the scheme under s. 22 is 
published or a notification is issued by the State Government under s. 24, no 
private party can within the area included in the scheme erect or proceed to 
erect any building or work or make any alteration (the provisions are extremely 
extensive and detailed) in the land comprised in the scheme and owned by 
the private party. Sub-section (2) of s. 29 deprives a party also of any claim 
which he may make in respect of damages, loss or injury resulting from any 
action taken by the local authority under the provisions of s. 29. We em- 
phasise these provisions here because the contention on behalf of the Cor- 
poration seems to: suggest that the rights of the owners of the land remain 
unaffected by the promulgation of their intention to make a draft scheme or 
by the sanction of the draft scheme by the State Government. On the other 
hand it is clear that the rights of private owners to their lands within the 
scheme becomes severely restricted once the intention of the local authority is 
declared or sanction by the State Government is given. 

Next the Act prescribes the appointment of a Town Planning Officer under 
s. 31 and prescribes what are his duties under s. 32. He has got large quasi- 
judicial powers. By s. 33 every decision of his becomes final and conclusive 
and binding on all persons except decisions under cls. (v), (vt), (viii); (tz) 
(z) and (zus) of s. 32(1). After the Town Planning Officer has made his deci- 
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sions there may be filed an appeal to the Court of appeal but subject to the 
decision of the Board of Appeal, s. 40 prescribes that all decisions arising out 
of cls. (v), (us), (vin), (is), (x) and (ams) of sub-s. (J) of s. 32 shall be- 
come final and conclusive. So also is the decision in an appeal of the Board 
of Appeal. In other words, the decision taken further restricts the rights of 
the owner of plots and he has no power to dispute the decision of the Town 
Planning Officer except by way of appeal and the decision of the Board of 
Appeal then becomes final and conclusive. That is the effect of s. 34 read 
with ss. 40 and 48 of the Act. Section 43(2) prescribes that the Board of 
Appeal should then send a copy of its decision to the Town Planning Officer 
who ghall then make variations in the scheme in accordance with such deci- 
sion of the Board of Appeal and forward the final scheme together with a 
copy of the decision under s. 32 to the State Government for sanction of the 
final Scheme. Section 45 prescribes that 

“If a draft scheme or if any of the sections of a draft scheme contains any of the following 
works :—... 

(ii) roads, open spaces, gardens and recreation grounds, 

(iii) drainage, inclusive of sewage, surface drainage and... sewage disposal, 

the Town Planning Officer shall, on the application of the local authority, prepare in regard 
to such scheme or section in the prescribed manner apreliminary scheme in accordance with the 
provisions of section 82: 
‘This shows clearly that the duty to provide roads and drainage is cast upon 
the local authority which is enjoined to ask the Town Planning Officer to frame 
a preliminary scheme in that respect. Once the final scheme is sent to the 
State Government they may approve of it or modify it but if they approve 
of it the effect laid down by the Act is again of importance. Section 53 pre- 
scribes that 

“On the day on which the final scheme comes into force,— 

(a) all lands required by the local authority shall, unless it is otherwise determined in 
such scheme, vest absolutely in the local authority free from all encumbrances; 

(6) all rights in the original plots which have been re-constituted shall determine and the 
re-constituted plots shall become subject to the rights settled by the Town Planning Officer.” 
Clause (a) would apply in the present case to the area vested in the Corpo- 
ration for the purposes of roads and cl. (b) to the plots held by the peti- 
tioners. As soon as the final scheme came into force, therefore, the effect was 
that all the rights of the plot holders in plots which had been reconstituted 
were determined and the re-constituted plots which they began to hold be- 
come subject to the rights settled by the Town Planning Officer. In other 
words, they would be governed by the provisions of the scheme. 

Sections 54 and 55 are of importance with reference to the point as to whose 
duty it is to evict unauthorised occupants of the final plots. Section 54 says: 

“On and after the day on which the final scheme comes into force any person continuing 
to occupy any land which he is not entitled to occupy under the final scheme may, in accordance 
with the prescribed procedure, be summarily evicted by the local authority.” 

Both the parties referred to and relied upon s. 54 for the simple reason that 
the whole section is couched in the passive voice. Counsel on behalf of the 
Corporation urged that this is the provision which shows that the plot holder 
may himself take steps by way of a suit if need be to evict the unauthorised 
occupants. Section 54 in terms refers to the local authority and it says that 
any person not entitled to occupy any land ‘‘....may...be summarily evicted 
bythe local authority.” Relying upon the word ‘‘may’’ Mr. Joshi also urged 
‘that this is only a power and does not confer a duty. 

Section 54 has to be read along with s. 55 which deals with the power to 
enforce a scheme. Section 55 provides as follows: 

' “585. (7) On and after the day on which the final scheme comes into force the local 
authority may after giving the prescribed notice and in accordance with the provisions of the 
scheme— 


~ 
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(a) remove, pull down, or alter any building or other work in the area included in the scheme 
which is such as to contravene the scheme or in the erection or carrying out of which any provision 
of the scheme has not been complied with; 

(b) execute any work which it is the duty of any person to execute under the scheme in 
any case where it appears to the local authority that delay in the execution of the work would 
prejudice the efficient operation of the scheme. ` 

(2) Any expenses incurred by the local authority under this section may be recovered from 
the persons in default or from the owner of the plot in the manner provided for the recovery of 
sums due to the local authority under the provisions of this Act. 

(3) If any question arises as to whether any building or work contravenes a town planning 
scheme, or whether any provision of a town planning scheme is not complied with in the erection 
or carrying out of any such building or work, it shall be referred to the State Government or any 
officer authorized by the State Government in this behalf and the decision of the State Government 
or of the officer, as the case may be, shall be final and conclusive and binding on all persons.” 


Sub-section (1) (a) of s. 55 undoubtedly gives the local authority power to 
remove, pull down or alter any building in the area included in the scheme 
‘‘which is such as to contravene the scheme or in the erection or carrying out 
of which any provision of the scheme has not been complied with’’. Any un- 
authorised construction or temporary structure which is not authorised would 
undoubtedly be a building or other work which contravenes the scheme and 
there can be no doubt or dispute in the present case that the unauthorised 
structures, huts and constructions standing on the plots about which the peti- 
tioners complain would be such as to contravene the scheme. The question is 
when this power has been stated is it the duty of the Corporation to exercise 
it or is it merely a power which it may exercise at its discretion but which 
it is not bound to exercise? 

It seems to us that it would be contrary to the whole scheme of the Act and 
its object and purpose if we were to hold that the powers conferred by ss. 54 
and 55 are merely directory powers which the Corporation possesses but which 
it is not bound to exercise. The whole scheme of the Act shows that in the 
process of framing a town development scheme and putting it into effect the 
local authority has at every stage not merely the power to act but also the 
duty to act in furtherance of that scheme. 

The Town Planning Act was passed for a public purpose namely the deve- 
lopment of the town by the removal of unhealthy and insanitary areas, recla- 
mation of low lying, swamp or unhealthy areas, levelling up of land and 
similar other objects. In this very case the scheme itself also indicates that 
the eastern section, with which we are concerned, was an insanitary slum. In 
the brief history of the scheme given at the commencement of the scheme it is 
stated that out of the 54 acres in the eastern portion of the scheme about 25 
acres of Khoti land towards the south were developed indiscriminately into an 
insanitary slum for residences and stables housed mostly in temporary struc- 
tures; 9 acres of it were developed for buildings partially but on no planned 
basis and the remaining area of about 20 acres was without proper means of 
access and communications. By s. 51(3) it is provided that on and after the 
date fixed in the notification of the final scheme to be issued by the Govern- 
ment, the Town Planning Scheme takes effect ‘‘as if it were enacted in this 
Act’’. In other words, by a statutory fiction the scheme becomes a part of 
the Act. We have already referred to the main provisions and have pointed 
out that the Act gives plenary and wide powers to the local authority but 
there is not a single power conferred by the State upon the private owner of 
the land or the holder of the final plot. Is it to be supposed that the owner 
is relegated to the normal remedy of a suit which is in any event a remedy 
which takes time? and if an appeal or a second appeal were to be preferred 
certainly it would take more than 7 or 8 years at the least. Is it to be sup- 
posed that in such circumstances the law intended to leave the private plot 
holder to his own remedy? If that were to happen we do not think that any 
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development scheme could ever be made effective. To take the example of 
this very scheme if a single squatter is upon each of the plots and the indivi- 
dual owner of the plot were to be left to his remedy to file a suit and evict 
him, the entire area will remain a slum as it is for another 8 or 10 years and 
that would defeat the very purpose and object of the Act. That is why we 
think that the statute has said that as soon as the scheme is notified it be- 
comes a part of the statute and that is why we also feel that the only cor- 
rect interpretation of the provisions of ss. 54 and 55 would be to hold that 
when the power is conferred upon the local authority to evict summarily per- 
sons in illegal occupation and to enforce the scheme generally, that is not a 
mere power to be exercised in the diseretion of the authority, but becomes a 
duty on the part of the local authority. 

So far we have merely stated the general principles based upon the pur- 
pose and object of the scheme under the Act but even upon the accepted rules 
of construction of the statutes the view which we are inclined to take would 
be the only view possible. The principle was first adverted to in the celebrated 
ease of Julius v. Lord Bishop of Oxford,! where Lord Cairns observed 
- ae 

..there may be something in the nature of the thing empowered to be done, something 
in the obiedt for which it is to be done, something in the conditions under which it isto be done, 
something in the title of the person or persons for whose benefit the power is to be exercised, 
which may couple the power with a duty,and make it the duty of the person in whom the 
power is reposed, to exercise that power when called upon to do so”. 


The Privy Council accepted this principle in Alcock Ashdown & Co. v. Chief 
Revenue Authority, Bombay? This Court itself applied the principle in the 
construction of the word ‘‘may’’ in s. 12(3) (a) of the Bombay Rents, Hotel 
and Lodging House Rates Control Act and the Division Bench observed in 
Kurban Hussen v. Ratskant#® (p. 161): 


t.. .Ifstatutes authorise any specified persons to do acts for the benefit of others, the authority 
conferred is coupled with an obligation to discharge a duty by the statutes themselves; and, in 
such a case, though the word used by the Legislature may be ‘may’, the intention is to impose 
an obligation upon the authority to discharge his duty, with the result that the word ‘may’ in the 
context means ‘must’ or ‘shall’. Whether the authorised person is given a discretion or is under 
a compulsion or obligation to do a particular act would inevitably depend upon the context in 
which the word ‘may’ has been used, the scheme of the statute wherein the section using the word 
‘may’ occurs, and such other relevant considerations’’. 


The Supreme Court of India applied the principle in the case of a statute 
(C.P. and Berar Revocation of Land Revenue Exemption Act) where the word 
‘may’ was used in conjunction with the duty of the Government to make 
enquiry before passing orders ,under s. 5(3) of the Act, and in Govindrao v. 
State of M.P.4, the Supreme Court held (p. 1226) : 

‘c. . This is an instance where, on the existence of the condition precedent, the grant of money 
or pension becomes obligatory on the Government notwithstanding that in S. 5 (2) the Govern- 
ment has been given the power to pass such orders as it deems fit and in sub-section (8) the word 
‘may’ is used. The word ‘may’ is often read as ‘shall’ or ‘must’ when there is something in the 
nature of the thing to be done which makes it the duty of the person on whom the power is con- 
ferred to exercise the power’’. 

The Supreme Court referred with approval to the principle stated in Maxwell 
on Interpretation of Statutes: 


“Statutes which authorise persons to do acts for the benefit of others, or as it is sometimes 
said, for the public good or the advancement of justice, have often given rise to controversy when 
conferring the authority in terms simply enabling and not mandatory. In enacting that they 
‘may’, or ‘shall, ifthey think fit’, or,: ‘shall have power,’ or that ‘it sball be lawful’ for them to do 
such acts, a statute appears to use the language of mere permission, but it has been so often 


1 (1880) 5 A. C. 214, 8 (1956) 59 Bom. L. R. 158. 
2 (1928) 25 Bom. L. R. 920, P. 0. 4 [1265] A.LR. S.C. 1222. 
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decided as to have beoome an axiom that in such cases such expressions may have —to say the 
least—a compulsory force, and so would seem to be modified by judicial exposition.” 
The same view is expressed in the 11th edn. of Maxwell at page 231. We have 
already shown-that this statute was passed purely in the public interest and 
that the rights of private citizens have been considerably modified and curtail- 
ed in the interests of the-general development of an area or in the interests 
of removal of slums and insanitary areas. It is, therefore, precisely the sort 
of statute where though the power is conferred upon the statutory body by 
the use of the word ‘‘may’’ that power must be construed as a statutory duty: 

There is also another indication in s. 55 itself which points to this con- 
clusion. In sub-s. (2) of s. 55 provision is made for the expenses incurred 
by the local authority in certain cases when enforcing the scheme and sub-s. 
(2) provides that i 

“Any expenses incurred by the local authority under this section may be recovered from 

the persons in default or from the owner of the plot in the manner provided for the recovery 
of sums due to the local authority under the provisions of this Act”. i 


We do not suppose that if the authority conferred by s. 55 is to be exercised 
purely at the sweet will and discretion of the local authority, the Legislature 
would have provided for the recovery of expenses from the owner of the plot. 
It is not to be supposed that the owner of the plot would be made to -pay 
for doing an act which he never- asked for and which the authority was not 
bound to perform: in his favour. This itself also indicates that the power 
conferred under sub-s. (J) although preceded by the word ‘‘may’’ is really 
a duty prescribed and because a statutory body is enjoined to perform that 
duty therefore, it has the power to recover expenses from the owner of the 
plot. os z 
. Another consideration is that in defining the ‘‘authority’’ both under 
s. 54 and s. 55 of the Act the Legislature has enjoined that the local authority 
may act in accordance with the prescribed procedure, in s. 55 after giving 
the prescribed. notice. These prescriptions of procedure and the manner of 
giving notice would be unnecessary if it were a mere matter of discretion 
with the local authority. Normally it is only where a duty is being prescrib- 
ed that provision is made in a statute for. prescribing the procedure by. which 
the duty shall-be performed and a glance at the rules framed under the pro- 
visions of s. 87 (2) (m)-and (n) also indicates the same thing. Clause (m) 
gives power to the State Government to make’rules for carrying out the pur- 
poses of the Act and in particular for ‘‘ (m) the procedure to-be followed. by 
the local authority in summarily evicting a person under section 54’’ and 
“(n) the notice to be given by the local authority before it. takes: ‘action 
under section 55’’ and the State Government has by notification published 
the Bombay Town Planning Rules, 1955 under its powers under s. 87 and 
the rules 27 and 28 prescribe the procedure and the requirements of . the 
notice. Rule 27 says ‘‘for eviction under section 54, the local authority shall 
follow the following procedure”. Rule 28 similarly says “‘... a local 
authority shall serve a notice on the owner or occupier of the building ete.’’ 
There will be no meaning in giving this power to the State Government for 
making this rule or the State Government framing the rule, if the powers 
under the parent Act under ss. 54 and 55 were as is claimed discretionary 
powers, not mandatory but only directory vested in the local authority, for 
if a local authority is not bound to exercise a power there is no meaning in 
saying that it shall follow a certain procedure. It may not exercise this power 
at -all. Usually where procedure-is prescribed by the rules, it is only where 
a. statutory duty is laid upon a-local authority. - 
'-[His Lordship after examining the provisions of the scheme, procceded]. 
We, therefore, hold that having regard to the provisions of the Act as 
well as the provisions of the scheme which are part of the Act by virtue 
of s. 51(3) there is a mandatory duty cast upon the Corporation to remove 
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tle unauthorised huts, sheds, stables and temporary structures which exist 
upon the final plots belonging to the petitioners. The authority is not merely 
a discretionary authority conferred upon the Corporation but is a duty which 
they are statutorily bound to perform and for the breach of which the peti- 
tioners would be entitled to a writ from this Court. 

[His Lordship after considering points not material to this report, pro- 
ceeded]. 

Next we turn to the contention raised on behalf of the appellants that 
the respondents who have filed the petition had no locus stands for the reason 
that they had no interest in the enforcement of the specific legal duty which 
it is claimed the Corporation should perform. It was urged that this was 
an application for a writ. The writ claimed was of mandamus asking for en- 
forcement by performance of the legal duty vested in the Corporation and 
that in order that they should be entitled to claim that the Corporation should 
perform such a duty there must be a specific legal right vested in the petitioners 
to have that duty specifically performed in their favour. The petitioners stated 
in para. 2 of the petition that the petitioners as well as respondents Nos. 3 
and 4 were interested in the said plots and in para. 6 that their personal and 
proprietory rights were gravely affected and prejudiced by the failure and 
neglect of respondents Nos. 1 and 2 in carrying out their duties. There was a 
general denial in para. 18 of the affidavit in reply dated October 14, 1966 that 
each and every allegation and contention in para. 6 is denied, but it was not 
contended that for want of such an interest the petitioners were disentitled to 
claim the enforcement of the specific legal duty against the Corporation. We do 
not see how the petitioners are not interested in having the specific duties pres- 
eribed being performed by the Corporation. From the time that the final plots 
were made and the scheme received the sanction of the Government, the 
scheme became a part of the Act and the petitioners were not entitled to deal 
with the final plots except in accordance with the provisions of the scheme. 
Moreover, they became liable and must have paid the betterment charges and 
the taxes due to the Corporation while they have been unable to use these 
plots for the redson that the Corporation does not remove the squatters on 
them. In our opinion, the petitioners have a sufficient enough interest to have 
a right to ask for the writs they have asked for. 

So far as the roads and drains are concerned, it was conceded that the duty 
to provide them is of the respondent Corporation but what was contended was 
that the provision in the Scheme is directory and that they were not bound 
to provide them within the time prescribed. In our opinion, that contention 
cannot be upheld. We have already shown why we consider that the duty to 
provide the roads and drains was not merely directory but also mandatory 
and the same reasoning would apply here. 

So far we have dealt with the questions arising upon the assumption that 
the duties prescribed by ss. 54 and 55 are mandatory, but even if they were 
directory it is now settled law that a directory provision must be substantially 
complied with. In Punjab Co-operative Bank, Lid. v. Commissioner of 
Income-taz, Lahore’ it was held that it is a well-settled general rule that 
“an absolute enactment must be obeyed or fulfilled exactly, but it is sufficient 
if a directory enactment be obeyed or fulfilled substantially.” The same prin- 
ciple was accepted by the Supreme Court in Drigraj Kuer v. A. E. Narain 
Singh,® at page 449, where the Supreme Court dealing with s. 56 of the U.P. 
Court of Wards Act observed that 


“*,..8 provision giving a discretionary power leaves the donee ofthe power free to use or not 
to use it at his discretion. A directory provision however gives no discretionary power to do or 
not to do the thing directed. A directory provision is intended to be obeyed but a failure to obey 
it does not render a thing duly done in disobedience of it, a nullity”. 


5 (1940) 43 Bom. L.R. 872, P.C., s.c. [1940] 6 [1960] A. I. R. S.C. 444. 
A.LR. P,C, 281, 
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In the instant case the learned Judge has found and, in our opinion, rightly 
that although the scheme came into force from January 1, 1959 the Corporation 
started its work only in 1964. This was on the statement of Mr. Banaji the 
counsel for the Corporation and the learned Judge has noted that ‘*... Mr. 
Banajee under instructions from his clients (which were obtained by him) said 
that the work of construction of roads was taken on hand by the Municipal 
authorities for the first time in 1964’’. Therefore it is clear that even, though 
the provisions of the regulations and the scheme or of the Act be merely direc- ° 
tory, still substantially there was no compliance on the part of the Corpora- 
tion. In this connection Rule 17 clause (vt) of the Bombay Town Planning 
Rules 1955 was referred to but clause (vt) of Rule 17 says: 

“17, Contenis of draft scheme: A draft scheme shall contain the following particulars 
in addition to the particulars specified in clauses (a) to (g) of section 25, namely :—... 

(vi) A copy of the estimates of all works contemplated in the scheme and a statement 
of the approximate dates by which the respective works are expected to be completed, such ap- 
proximate dates being correct to within six months and binding on the local authority.” 


This Rule itself shows that the dates mentioned in the draft scheme are bind- 
ing upon the local authority. The only relaxation that is contemplated is that 
these dates, though approximate dates, are correct to within ‘‘six months and 
binding on the local authority’’. Therefore, even allowing for a further period 
of six months from the time limited by the scheme, there has been no sub- 
stantial compliance with the provisions of the scheme. 


‘Then we turn to another general contention advanced by Mr. Joshi. He’ 
urged that in many of these causes where the petitioners alleged that squatters 
have taken possession, these parties have filed suits and if they had filed suits 
and obtained injunctions it will be impossible for the Corporation to fulfil their 
duty even assuming that it is a mandatory duty and that, therefore, a writ 
should not issue. He urged that a direction or a writ to do a.thing which is 
impossible ought not to be issued. In the first place, there is absolutely no 
material before us to show that any party has filed a suit and obtained an in- 
junction. Much less is there any indication that the Corporation has even 
attempted to oust any of these squatters or the latter have obtained any in- 
junction and the Corporation has failed to get the injunction dissolved. There 
must be a genuine effort made on the part of the Corporation and not just a 
mere farce put up to show their efforts. We are in agreement with the learned 
Judge that the Corporation has taken their-duty in a somewhat light hearted 
manner. Moreover, we may say that the writ itself contains a direction that in 
the event of respondents Nos. 1 and 2 not being able to. expedite the hearing 
and final disposal of suits filed in the City Civil Court at Bombay, they be at 
liberty to apply for necessary directions after giving prior notice to the peti- 
tioners. - In view of this direction in the order making the Rule Nisi absolute, 
there remains no substance in the contention advanced. If the Corporation has 
genuinely and actively contested the suit and failed to get the injunction issued 
against them dissolved obviously no Court is going to insist that nonetheless 
they perform their duty but the performance of their duty must be shown to 
have been genuine. 

[The rest of the judgment is not material to this report.] 
Appeal dismissed. 

- Solicitor for the appellants: A. M. Desai. : 
Solicitors for the respondent: Gagrat & Co.: Matubhai Jamietram & Madon. 
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APPELLATE CIVIL. 


Before Mr. Justice Nain. 
DNYANU GOPAL POWAR v. JIJABA BABA POWAR.® 


Hindu Adoptions and Maintenance Act (LXXVIII of 1956), Secs. 12 proviso (c), 10 (iv) 
—Properiy alienated by Hindu widow prior to 1956—Suit by subsequently adopted son for 
possession of property on death of widow—Whether under proviso (C) s. 12 property could 
be said to have vested in aHences. 

A Hindu widow who had inherited her husband’s properties sold these in the years 1942 
and 1948 to the defendants. In 1959 she adopted the plaintiff asa son to her husband 
and died thereafter. The plaintiff then filed a suit against the defendants for possession 
of the properties on the ground that the alienations made by the widow were without legal 
necessity. The defendants inter alia contended that there was legal necessity for the alie- 
nations and that as the properties had vested in them prior to the plaintiff's adoption, by 
virtue of proviso (c) to s. 12 of the Hindu Adoptions and Maintenance Act, 1956, the plain- 
tiff could not divest them. It was found that legal necessity for the alienations was not 
proved by the defendants: 

Held, that what had vested in the defendants as a result of the alienations by the widow 
was only her life interest in the properties. 

that after her death the plaintiff as a reversioner became entitled to the reversion, and 

that, therefore, he was entitled to claim possession of the properties from the defendants. 

The custom or rule of law prevailing in the territories which were comprised in the former 
State of Bombay permitting adoption of males over the age of 15 years is expressly saved 
by s. 10 (iv) of the Hindu Adoptions and Maintenance Act, 1956. 


THs facts appear in the judgment. 


N. S. Shrtkhande, for the appellants-defendants. 
"V. V. Albal, for respondent No. 1-plaintiff. 
A. V. Datar, for respondents Nos. 2 to 5 and 7 absent. 


Nar J. This is an appeal against the appellate judgment dated December 
31, 1962 of the learned District Judge, Satara. The appeal was originally 
filed by the three defendants in the suit from which the present appeal arises. 
Defendant No. 1 died during the pendency of this appeal and his heirs and 
legal representatives were joined as respondents No. 2 to 7. The appeal was 
dismissed against respondent No. 6 for want of prosecution. Respondents 
oe 2to 5 and 7 have not appeared. Respondent No. 1 is the original plain- 
tiff. ` 

The dispute is about three properties. They formed a part of the estate 
of one Shivaba who died in or around 1920. He was succeeded by his son 
Baba who died leaving him surviving his widow Goja. Goja alienated three 
of the properties of which her late husband Baba was the full owner. One 
of the properties was sold on May 2, 1942 to defendant No. 1, another on 
January 4, 1943 to defendant No. 2 and a third on March 23, 1948 to de- 
fendant No. 3. After these alienations she adopted the plaintiff as a son to her 
husband on April 22, 1959. Thereafter she died. - 

On September 19, 1960 the plaintiff as such adopted son filed in the Court of 
the learned Civil Judge, Junior Division, Karad, the suit from which the 
present appeal arises challenging the three alienations as being without legal 
necessity. Defendants denied the adoption and further contended that the 
plaintiff was in any case past the age of 15 years on the date of his adoption 
and therefore by virtue of s. 10 of the Hindu Adoptions and Maintenance Act, 
1956, the adoption was invalid. They further contended that as these pro- 


“Decided, September 22, 1970. Second decree passed by A. V. Patkar, Joint Civil 
Appeal No. 227 of 1068, against the decision Judge (Jr. Dn.), Karad, in Regular Civil 
of N. S. Bhupali, District Judge, Satara, in Suit No. 166 of 1960. 

Appeal No. 884 of 1961, setting aside the 
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perties had vested in them prior to the adoption, by virtue of proviso (c) to 
s. 12, the plaintiff could not divest them. They further pleaded that there was 
legal necessity for the alienations by Goja. 

The learned trial Judge held that there was a custom in the community of 
Goja to adopt a boy who was more than 15 years of age at the date of adoption 
and therefore under s. 10 (iw) of the Hindu Adoptions and Maintenance Act, 
1956, the adoption was valid. He held the fact of adoption proved. The 
learned trial Judge also held that the alienations by Goja were for legal 
necessity and were for consideration and were bona fide. He also held that 
notwithstanding the proviso (c) to s. 12, the plaintiff was entitled to sue. 
Having come to the conclusion that the alienations were for legal necessity, 
the learned trial Judge dismissed the suit. Against the said decision, the 
plaintiff appealed to the District Court at Satara. 

The learned District Judge held that there was a custom in the community 
of Goja whereby a boy above 15 years of age could be validly adopted. He fur- 
ther held that proviso (c) to s. 12 did not stand in the way of the plaintiff. 
He, however, reversed the finding of fact as to the legal necessity and held 
that the legal necessity was not proved. In the result, he allowed the appeal 
and set aside the alienations subject to repayment of certain small amounts 
of consideration to the alienees. Against the said decision, the defendants, who 
are the alienees, have filed the present appeal. 

The first point taken before me by Mr. Shrikhande on behalf of the appel- 
lants is that the legal necessity for the alienations should be held to have been 
proved. I am afraid that the finding of fact to the contrary of the District 
Court is binding upon me and in a second appeal it is not open to the appellants 
to challenge it. This contention must, therefore, be rejected. 

The second contention taken on behalf of the appellants is that the custom 
or usage applicable to the parties which would permit persons who have 
completed the age of 15 years being taken in adoption has not been proved 
and, therefore, the adoption is void under s. 10 of the Hindu Adoptions and 
Maintenance Act. In the judgment of the learned District Judge reliance for 
proving the custom has been placed on two instances, one of 1942 and another 
of 1948 and certain oral evidence. These instances may not be sufficiently an- 
cient to establish a custom. But what s. 10(4v) of the Hindu Adoptions and 
Maintenance Act, 1956, talks of is not only custom, but also usage. The in- 
stances and the evidence would be sufficient to establish a usage. However, 
this sufficiency of evidence for establishing a custom or usage loses all im- 
portance in territories which were formerly part of State of Bombay, such as 
Satara District. Even prior to the passing of the Hindu Adoptions and 
Maintenance Act in 1956, the Hindu law applicable to the Bombay State was 
that a person may be adopted at any age even though he may be older than 
the adoptor and even though he may be married and had children. It is 
well-known that Hindu Jaw in India is derived from various texts and com- 
mentaries some of which have by custom held the field in various parts of India. 
Hindu law, therefore, is by itself customary law, except to the extent to which 
it has been subsequently codified. In my opinion, therefore, the prohibition 
contained in s. 10(sv) against the person adopted who has completed the age 
of 15 years has no meaning in relation to male persons adopted in the territories 
which were comprised in the former State of Bombay which include the Dis- 
trict of Satara from where this appeal comes. The custom or rule of Hindu 
Jaw prevailing in these territories permitting adoption of males over the age 
15 years is expressly saved by s. 10 (iw). The position with regard to the adoption 
of females may be different as there was no rule of Hindu law permitting 
adoptions of females prior to the Hindu Adoptions and Maintenance Act, 
1956. This contention of Mr. Shrikhande must, therefore, be rejected. 

The last contention taken on behalf of the appellants is that by various sale 
deeds executed in 1942 and 1943, Goja had alienated the properties which are 
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the subject-matter of this litigation. On such alienations the properties com- 
pletely vested in the respective appellants. Goja, although a Hindu widow, 
was full owner of the alienated properties subject to certain restrictions on 
her right of alienation and such alenations were valid until they were set 
aside at the instance of a proper person. Proviso (c) to s. 12 of the Hindu 
Adoptions and Maintenance Act, 1956 provides that the adopted child shall 
not divest any person of any estate which vested in him before the adoption. 
An adopted son was therefore not the proper person at whose instance the 
sales could be avoided. 

This contention of the appellants does not appear to me to be correct. What 
had vested in the alienees as a result of the alienations by a Hindu widow 
was only her life estate. After her death, the adopted son as a reversioner 
became entitled to the reversion and was entitled to challenge an alienation 
in respect of which it has been established that it was not for legal necessity. 

Mr. Shrikhande relied upon the following words in para. 176 of Maulla’s 
Hindu Law, 18th Ed.: 


“A widow or other limited heir is not a tenant-for-life, but is owner of the property inherited 
by her, subject to certain restrictions on alienation, and subject to its devolving upon the next 
heir of the last full owner upon her death. The whole estate is for the time vested in her, and 
she represents it completely.” 


He also invited my attention to the commentary of Mulla on Hindu Law 
under para. 185 to the effect that a sale by a widow is not absolutely void as 
regards the reversioners, but is voidable at their option. It is true that a 
widow was even prior to 1956 the owner of the property of her husband. But 
she was its limited owner and not absolute owner. In this case as she alie- 
nated the properties in 1942 and 1943 and was not in possession in 1956, 
when the Hindu Succession Act, 1956 came into force, she never became the 
absolute owner of the property. But nonetheless she was an owner in a limit- 
ed sense. The estate taken by a Hindu widow in property of her husband 
may be described by saying that she was the owner thereof, but she could not 
sell the corpus of the property or otherwise alienate it unless it was for legal 
necessity or for the benefit of the estate or with the consent of the next re- 
versioners. It was only when the alienation was made for legal necessity or 
for the benefit of the estate or with the consent of the next reversioners 
that it passed an absolute estate to the alienee to the same extent as an aliena- 
tion made by a full owner. In absence of legal necessity or benefit of the 
estate or the consent of the next reversioners what passed to the alienee was 
merely a life estate. The limitations imposed upon her estate were not im- 
posed upon her for the benefit of reversioners. These limitations were in- 
separate from her estate so that even if there was no reversioner, she could 
not alienate the corpus of the property except for legal necessity. If she did 
alienate the property without legal necessity and there were no reversioners, 
the alienation could be set aside by the Government taking the property by 
escheat. It is, therefore, wrong to say that prior to 1956 a Hindu widow was 
a full owner of her property in every sense. The restrictions on her power 
of alienation were a part of and inseparable from her estate. In this case 
the finding that the alienations were not for legal necessity has become final. 
Therefore, it appears to me that what passed to the alienees was merely the life 
interest of Goja and not an absolute estate. 

When on April 22, 1959 the plaintiff was adopted as a son by Goja to her 
husband, the plaintiff succeeded to the property of his adoptive father and be- 
came a reversioner in respect of the reversion. Under s. 12 of the Hindu 
Adoptions and Maintenance Act, 1956 it is true that he becomes the child of 
his adoptive father with effect from the date of adoption. It is further true 
that he could not divest the appellants-alienees of any estate which vested in 
them before the adoption. But what vested in them was, in my opinion, only 
the life interest of Goja and nothing more. There was, therefore, no question 
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of divesting under proviso (c) to s. 12 of the Hindu Adoptions and Main- 
tenance Act, 1956. The reversionary interest did not vest in the appellants 
and on his adoption the plaintiff became entitled to it and after the death 
of Goja when the life interest ceased, the plaintiff became entitled to claim 
possession of the property from the appellants. This contention also fails. 


Mr. Shrikhande tried to take me through the reasoning of the learned District 
Judge in arriving at his conclusions on the two points of law argued before 
me.- It is true that I do not agree fully with the reasoning of the learned 
District Judge. J have come to the same conclusions on these points of law 
by different processes of reasoning. But that does not affect the correctness 
of the conclusions arrived at by the learned District Judge. 


The appeal, therefore, fails and is dismissed. There will be no order as to 
costs. The decree dated December 31, 1962 of the District Court is confirmed. 


Appeal dismissed. 


[NAGPUR BENCH] 


Before Mr. Justice Chandurkar. 
(On a difference of opinion between Deshmukh and Vimadalal, JJ.) 


BHASKAR NARAYANRAO BAND v, THE VICE-CHANCELLOR, 
NAGPUR UNIVERSITY.* 


Nagpur University Act (Mah. XXII of 1964), Secs. 12, 18, 8, 60-—Rules of Procedure of the 
Nagpur Universitiy Court. Regulations 8, 9, 11, 2—General Clauses Act (X of 1897), 
Sec. 16—Whether Vice-Chancellor has power to exclude resolution from agenda before holding 
of mecling of University Court-—-Pomwer io rule out such resolution from agenda whether 
permissible under Regulation 8 or under s. 16, General Clauses Acit—-Whether under 8. 12 (8) 

. of University Act the Vice-Chancellor competent to decide that resolution should be eacluded 
from agenda as ultra vires of Court—-Whether under s. 12 (2) read with s. 12 (1) of Act the 
Vice-Chancellor has power to, decide that a resolution should be placed on agenda or not— 
Statutory authority making wrong reference to law under which it had acted—Act referable to . 
other provision of law—Whether such act justifiable. 

Under Regulation 8 of the Rules of Procedure of the Nagpur University Court constituted 
underthe Nagpur University Act, 1968, subject to action being taken by the Vice-Chancellor 
under sub-clause (b) of Regulation 8, all resolutions including those received beyond time 
but permitted to be entered on the agenda, in which such action is not taken must be en- 
tered by the Registrar, who is the Secretary of the Board, on the agenda of the meeting 
for which they are submitted. The Vice-Chancellor has no power under the Act or the 
Regulations to decide that a resolution should be excluded from the agenda and to rule 
it out before the holding of the meeting of the University Court. 

The occasion to decide whether the subject contained in the resolution falls within thé 
competence of the powers and duties of the University Court is only the meeting of the 
University Court and the proper person to take that decision is the Chairman of that 
meeting, whoever he may be, in accordance with the Rules of Procedure of the Court. 

The power to rule out such s resolution from the agenda by the Vice-Chancellor cannot 
be spelt out from Regulation 11 or on the basis of the analogy of s. 16 of the General 
Clauses Act, 1897. 

In the purported exercise of the powers of the Principal Executive and Academic Officer 
under s. 12 (3) of the Act, the Vice-Chancellor cannot contro] the proceedings of the meet- 
ing of the University Court because that isa function which, under the Regulations, belongs 
to the Chairman ofthe meeting. The question whether a resolution included on the agenda 
is in order ornot is for the Chairman of the meeting of the University Court to decide who, 
in a given case, may or may not be the Vice-Chancellor, Therefore, under s. 12 (3) of the Act 
the Vice-Chancellor is not empowered to decide that a resolution should not be included in 


* Decided, April 11, 1969. Special Civil Application No. 212 of 1969. 
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the agenda of the meeting of the Court as being ultra vires the powers of the University 
Court. 
Under s. 12 (2) read with s. 12 (1) of the Act, the Vice-Chancellor cannot be said to have 
the power to decide whether a resolution should be placed on an agenda or not. 
Vice-Chancellor v. S. K. Ghosh! and Principal, Paina College v. K. S. Raman’, referred to. 
Merely because a statutory authority makes a wrong reference to the provisions of law 
under which it was acting, if, in fact, that act of the statutory authority is referable to 
any other provision of law, that authority is entitled to justify the act under that provision. 
Hukumchand Mills v, State of Madhya Pradesh,’ applied. 


THe annual meeting of the Nagpur University Court was scheduled to be 
held on February 22, 1969 and an appropriate notice in that behalf was circu- 
lated by the Registrar. The date was fixed by the Chancellor under sub- 
s. (1) of s. 17 of the Nagpur University Act, 1963. One Bhaskar (petitioner) 
who was the Principal of a college at Chandrapur and a member of the Nagpur 
University, under the powers vested in him under Regulation 8(a) of the Nag- 
pur University Regulation, Chapter V, sent a resolution for including it in 
the agenda of the University Court meeting, within the prescribed time. He 
received a reply signed by the Deputy Registrar purporting to convey the 
decision of the Vice-Chancellor that the resolution proposed to be moved, did 
not fall within the purview of s. 8(/) of the Nagpur University Act. The 
Vice-Chancellor, therefore, in accordance with the rules of procedure of the 
University Court, directed the Deputy Registrar to inform the petitioner that 
his resolution could not be taken on the agenda of the University Court meeting. 

The petitioner did not get this reply through post; but having come to 
Nagpur for some work, he approached the University Office and obtaimed a 
copy of this letter on February 15, 1969. He felt aggrieved by this decision. 
According to him, the Vice-Chancellor had no power or authority to shut out 
the resolution from being placed on the agenda of the University Court and 
the Vice-Chancellor had arrogated to himself powers which did not exist at all 
in the Act or in the Regulations. In addition, the petitioner felt that since the 
conduct and activities of the Vice-Chancellor were the subject-matter of the 
resolution, he seemed to have precluded the consideration of that resolution 
out of motives which were not bona fide. Having formulated that view, he 
filed the present petition in which all these allegations were made. In this 
petition he prayed that directions should be given to the Vice-Chancellor (res- 
pondent No. 1) and the Registrar (respondent No. 2) to include the petitioner’s 
resojution in the agenda of the Nagpur University Court meeting scheduled for 
February 22, 1969. 

The respondents denied the allegations. of mala fides or want of bona fides 
in not permitting the resolution to go for the deliberation of the University 
Court. Having generally denied the allegations, it was pointed out that, for 
the proper implementation of the provisions of the Act, the Vice-Chancellor 
had all the necessary powers to preclude from consideration any subject or 
resolution which was ultra vres of the Nagpur University Act. The alega- 
tions in the resolution were also denied. 

The petition came up for hearing before Deshmukh and Vimadalal JJ. There 
was a difference of opinion between the learned Judges who delivered the fol- 
lowing separate Judgments on February 20, 1969 and February 21, 1969, 
respectively. 


DESHMUKH J. [His Lordship after setting out the facts, proceeded]. 

So far as the main petition is concerned, it is contended that the provisions 
of s. 12 of the Nagpur University Act and Regulation No. 8 read with Regula- 
tions 45 and 54 clearly clothe the Vice-Chancellor with the power to refuse to 
send a particular topic or resolution to the agenda. It is incidentally alleged 


1 [1954] ALR. S.C. 217. 8 [1964] ALR. S.C. 1829. 
2 [1966] A.LR. S.C. 707. 
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that the petitioner has not moved this Court out of any particular regard 
for the proper working of the University or the proper functioning of the 
Vice-Chancellor. He has a personal axe to grind, and a Committee has been 
appointed by the Vice-Chancellor to enquire into the complaints received against 
_ the petitioner as the Principal of a College. Even that reference has no parti- 
eular relevance for deciding the very limited issue that arises in this writ 
petition. 

According to me, the proposition that follows for decision is very simple 
and equally clear. Before I examine the provisions of the Nagpur University 
Act as well as the Regulations and discuss the case law which is cited before 
me, let me analyse the resolution which is proposed by the petitioner for con- 
sideration of the Court. The resolution is as follows: 


‘Be it resolved that this University Court feels it very urgent and expedient that the Hon’ble 
Chancellor of the Nagpur University and his Excellency the Governor of Maharashtra State, 
be apprised of the discontent and dissatisfaction prevailing in the functioning of the affairs 
of the Nagpur University during the regime of the Vice-Chancellor, Dr. V. B. Kolte, on account 
of the Vice-Chancellor’s acts of favouritism and nepotism in matters of employment, creating 
a sense of insecurity amongst the University employees; by his acts of undue interference in 
the functioning of the Faculties of the University his unwarranted interference in the affiliation 
of new colleges and continuance of affiliations and in the managements of the affiliated college, 
bringing about wholesale dissatisfaction amongst the students, the teachers and the public in- 
terested in University education and for that reason this Court requests the Hon’ble Chancellor 
to appoint a Committee under the provisions of sub-section (1) of section 8 of the Nagpur Uni- 
versity Act, 1968 to cause an enquiry to be made in respect of the matters referred to above and 
to take necessary action against Vice-Chancellor Dr, V.B. Kolte for the mal-administration. 

Proposer :—Sd/ - B.N. Band. 
Member of the University Court. 


Date: 20th Jan. 1969, Seconder: Sd/ - S. G. Kukday, 
Member , University Court.” 


On a proper analysis, the above resolution contains three parts. The open- 
ing few lines indicate the subject or the motive which guides the petitioner 
to move such a resolution. He says that it is felt very urgent and ex- 
pedient that the Hon’ble Chancellor of the Nagpur University and His Ex- 
cellency the Governor of Maharashtra State be apprised of the discontent 
and dissatisfaction prevailing in the functioning of the affairs of the Nagpur 
University during the regime of the Vice-Chancellor, Dr. V.B. Kolte. This 
completes the first part of this resolution. Therefore, the need of the hour was 
to apprise the Chancellor of the misconduct of the Vice-Chancellor in relation 
to the functioning of the Nagpur University. In the second part, the peti- 
tioner refers to the Vice-Chancellor’s acts of favouritism and nepotism in the 
matter of employment creating a sense of insecurity amongst the University 
employees etc. A long list of acts of commission and omission has been men- 
tioned. These are the reasons why the petitioner thinks that the Chancellor 
should be apprised of the prevailing conditions at Nagpur. This is not an 
inference which I draw as happily the resolution itself points out that these 
are the reasons which guide the petitioner to move this resolution. The ex- 
pression used by him is ‘‘and for that reason this Court requests’. These 
are, therefore, the reasons for which the Court is supposed to request the 
Chancellor; and what is the ultimate object to be achieved, is given in the 
last portion. It is stated that the request is made to the Hon’ble Chancellor 
to appoint a Committee under the provisions of sub-s. (1) of s. 8 of the 
Nagpur University Act, 1963 to cause an enquiry to be made in the alleged 
conduct of the Vice-Chancellor. This is, therefore, the type of resolution which 
is sought to be moved. The very basis of this resolution, even if passed, is 
that an individual or a body, by a majority vote, entertains some notions 
about the administration conducted by the present Vice-Chancellor of the Nag- 
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pur University. They considered it urgent and expedient that the Chancellor 
should be apprised of this state of affairs and they ultimately desired that 
the Chancellor should take action under sub-s. (J) of s. 8 of the Nagpur Uni- 
versity Act. 


On behalf of the petitioner Mr. Kukday particularly emphasised the rights 
of the Vice-Chancellor to shut out the consideration of such a resolution. That, 
in fact, was the main burden of his song. He examined the various provisions 
of the Act as well as the Regulations from that point of view. That approach, 
of course, will be considered by me in due course. However, it must be made 
amply clear that this is a petition under art. 226 of the Constitution. The 
University is an autonomqus and selfcontained body. It is a creation 
of a statute and has to function within the limits of that statute. It has 
a hierarchy of officers and bodies whose functions and duties have been 
specified. So long as these bodies and officers are conducting themselves 
honestly and faithfully in the spirit of enforcing the Act as well as the Regula- 
tions, the bona fides of their acts will have to be presumed. A person, who 
wants to make an attack on the bona fides, will have to lead before the Court 
satisfactory evidence to induce this Court to hold otherwise. Besides the acade- 
micians, who are primarily supposed to conduct the affairs of the University, 
are not necessarily trained lawyers. They have to interpret the provisions 
of the Act as well as the statutes and Regulations during the course 
of the administration of the University. When a certain view of the provi- 
sions is taken and that is a possible view, then Courts will be slow to exercise 
their powers under art. 226 of the Constitution by way of interference with 
the smooth working of an institution of this type. An additional rider can 
be added that for a person to approach the High Court under art. 226 of the 
Constitution with a grievance, he must at least make out a case that the subject- 
matter of his grievance falls squarely within some provisions of the Nagpur 
University Act and still he was not allowed to function by exercising certain 
rights which are conferred upon him, may be as a member of this body or 
that body. 

With this broad approach in the first instance before the technical position 
is examined, let me again examine the type of topic that is included in the 
proposed resolution, annexure-P-1. As I am able to read the resolution as a 
whole, the only subject-matter is the misconduct of the Vice-Chancellor with so 
many adjectives being added, but not a single instance of mal-administration 
being cited. The University Court is being requested to pass a resolution 
requesting the Chancellor to take a particular action. The resolution if passed 
and sent to the Chancellor is going to be in the nature of a representation or a 
memorandum of the University Court to the Chancellor. It will be necessary 
to examine whether passing such resolutions and making representations to 
the Chancellor in the nature of memorandum of grievances fall within any 
of the functions of this body under the Act. 


The Vice-Chancellor has given a reply through the Deputy Registrar that 
he has taken action under Regulation 54 of the Rules of Procedure of the 
Court. In the return also, emphasis is laid upon Regulation 54. No doubt, 
the provisions of the Act and other Regulations are also referred to, but the 
action is sought to be justified on the powers vested in the Vice-Chancellor 
under Regulation 8 read with Regulation 54. Ultimately, while arguing the 
matter before this Court, Mr. Bobde tried to rely upon the substantive pro- 
visions of s. 12(3) of the Act read with Regulation 8(1). In the communica- 
tion addressed to the petitioner, there is no reference to the other provisions. 
However, according to me, it is not necessary to confine the Vice-Chancellor 
to justify his action to Regulation 54 only. The reply given by him could not 
be treated as a pleading in a suit, so that no other defence could be permis- 
sible. When the action is being challenged as unlawful and contrary to the 
provisions of the Nagpur University Act and Regulations, it would be enough 
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if the action is justified as supported by substantive provisions of the Act, as 
also some of the Regulations. 


Let me consider now in brief the approach of Mr. Kukday on behalf of 
the petitioner. He first took us through the provisions of Chapter III of the 
Nagpur University Act which deals with the officers of the University. Vari- 
ous functionaries were pointed out and their functions as enumerated in the 
sections were read out. Undoubtedly, the Chancellor has the right to preside 
at all meetings of the Court as well as at the Convocation of the University 
as provided by sub-s. (2) of s. 10. Under sub-s. (2) of s. 10, the Chancellor, 
by virtue of his office, is made the head of the University and the President 
of the Court and, when present, he is entitled to preside at meetings of the 
Court and at any Convocation of the University. The Vice-Chancellor is the 
principal executive and academic officer of the University and can preside 
at'the University Court meetings only in the absence of the Chancellor. He 
‘is an ex-officio member and the Chairman of the Executive Council, of the 
Academic Council, and of the Committees constituted under ss. 45, 46 and 47 
of the Nagpur . University Act. He has a right to convene meetings of the 
various bodies and authorities and could delegate the power of calling meetings 
to any other officer of the University. Sub-section (3) of s. 12, which would 
be of particular relevance in this case, is in the following terms : 


“12. (3) Itshall be the duty of the Vice-Chancellor to ensure that this Act, the Statutes, 
Ordinances and Regulations are faithfully observed, and he shall have all powers necessary for 
this purpose.” 

We were then taken through the provisions of Chapter IV dealing with various 
authorities of the University and our attention was particularly drawn to 
gs. 17 and 18. Sub-section (J) of s. 17 provides for holding of the Court 
meeting on a date to be fixed by the Chancellor once a year. That meeting 
is styled as the annual meeting of the Court. Sub-section (2) authorises the 
Vice-Chancellor to call a meeting of the Court at any time he thinks fit and 
obliges him to call a special meeting of the Court upon a requisition in writing 
signed by not less than twenty-five members of the Court. Section 18 again’ is 
the most important section for the purpose of understanding the nature of the 
present dispute which is in the following terms: 


“18, (1) Subject to such conditions as may be prescribed by or under this Act, the 
Court shall exercise the following powers and perform the following duties, namely :— 

(i) to make provision for instruction, teaching and training in such branches of learning 
and courses of study as it may think fit, for research and for the advancement and dissemination 
of knowledge; 

(ii) to make such provision as will enable affiliated colleges and recognised institutions 
to undertake specialisation of studies and to organise and make provision for common labora- 
tories, libraries, museums and other equipment for teaching and research; 

(iii) to establish and maintain colleges, departments, hostels and institutes of research 
and specialised studies; 

(iv) to institute Professorships, Assistant Professorships, Readerships, Lecturerships, 
and any other posts of teachers required by the University ; 

(ov) to institute Fellowships, travelling Fellowships, Scholarships, Studentships, Exhi- 
bitions, Medals and Prizes; 

(vi). to institute and confer degrees, diplomas, certificates and other academic distinctions; 

(vit) to make, amend or repeal the Statutes; 

(viii) to consider, cancel or refer back, but not amend the Ordinances ; 

(iz) to consider and pass resolutions on the annual reports; 

(x) to consider the annual financial estimates prepared by the Executive Council and 
to pass resolutions with reference thereto and to effect such-reduction as it may deem fit; 

(xi) to elect office-bearers and other authorities as provided in this Act and the Statutes; 

(wii) to lay down scales of pay and conditions of employment of members of the teaching 
and non-teaching staff in affiliated colleges and recognised institutions and to ensure the obser- 
vance thercof through the Executive Countil ; 


and 
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(witt) to provide for training for compctitive examinations for recruitment to the services 
under the Union and State Governments ; 

(viv) to make grants from the University funds for the National Cadet Corps and to make 
provision for the physical and military training of students ; 

(eo) to exercise such other power and perform stile other duties as may be conferred 
or imposed on it by this Act and the Statutes. 

(2) The powers and duties under clauses (i) to (vi) of sub-section (I) shall not be 
exercised except upon the recommendations made by the Executive Council and the Aca- 
demic Counail.”” 

This section in terms lays down the powers of the University Court and the 
duties it has to perform. In respect of topics included in els. (+) to (vt) 
of sub-s. (Z) of s. 18, the Court shall not exercise those powers and duties 
except upon the recommendations made by the Executive Council and the 
Academie Council. This section clearly lays down the ambit of the powers as 
well as duties of the University Court. Im order that the University Court 
should properly function under the Act in faithful observance of the Act 
as well as Regulations made’thereunder, it must confine itself to any of the 
topics that fall under its powers or duties under s. 18. 


With these substantive provisions, Mr. Kukday took us through Regulation 
8 relating to the procedure of the Court. The provisions of this Regulation 
are again going to play a very important role in the decision of the present 
dispute and hence that Regulation is reproduced for ready reference: 


“8, (a) A member who wishes to move a resolution shall give twenty-three clear days 
notice of his intention io do so to the Registrar, and shall together with the notice, submit a 
copy of the resolution which he wishes to move. The Vice-Chancellor may in his discretion 
allow to be entered on the agenda any resolution received beyond time. 

(b) The Registrar, before entering any such resolution on the agenda papcr, shall submit 
it to the Vice-Chancellor and the Vice-Chancellor may refer— 

(1) Any resolution on a matter the consideration of which in the first instance properly 
appertains to another authority or body of the University, except a resolution submitted under 
the provisions of sub-section (6) of section 27 of the Act, to the appropriate authority or body 
for consideration and the decision of that authority or body shall be placed before the Court 
at its next meeting; and 

.(2) any resolution tending to revise the Acts of the Executive or Academie Council, under 
the provisions of section 18 of the Act, to the Council concerned at a meeting of that Council 
preceding the meeting of:the Court, and the decision of the Council shall be Pee before the 
Court. +? 


As I have pointed out earlier, a person, who wants to move a resolution at 
the Court meeting, must give ‘twenty-three clear days notice. A resolution 
with shorter notice could be admitted in the discretion of the Vice-Chancellor. 
These are the provisions of clause (a). Under clause (b) of that Regulation, 
the Registtar, before entering any such resolution on the agenda paper, has 
to submit the resolution to the Vice-Chancellor. The Vice-Chancellor is 
authorised to refer that resolution to the various other bodies and the autho- 
rities of the University mentioned in sub-clauses (1) and (2) for their con- 
sideration before it reaches the Court for discussion. - 

The main argument on behalf of the petitioner was that the only condi- 
tion on which a resolution has to go to the agenda is 23 days clear notice. 
If the resolution is given with a shorter noes then the person moving the 
resolution must induce the Vice-Chancellor to exercise his discretion. 
However, when'a resolution is filed with the Registrar with 23 days clear 
notice, or when a resolution is admitted for consideration by the Vice-Chan- 
eellor in his discretion with a shorter notice, the resolution must follow one 
or the other course. The Vice-Chancellor may examine the contents of the 
resolution and, under the powers vested in him, refer it to any of the bodies 
of the University or any authority of the University. If this is not done, 
then the only other course which the resolution must follow is to go on the 
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agenda paper of the University Court meeting. This is the limited. discere- 
tion left with the Vice-Chancellor, and he can either refer the resolution to 
one of the bodies of the University or place it before the University Court. 
It was incidentally pointed out that Regulation 54 can have no application 
to a case of a resolution being filed with the Registrar under Regulation 8 
(1). Regulation 54 is in the following terms: 

“ In any case not provided for by these Regulations, the Chairman shall be entitled to give 
his own ruling as to procedure.” 


It was emphatically argued that Regulation 54 merely conceives of an action 
to be taken by the Chairman. This presupposes that the Chairman of the 
meeting is one who presides when the Court meets. Who shall be the Chair- 
man of the meeting is undecided under the provisions of the Act. The Chan- 
eellor alone is the permanent statutory President of the Court, but that does 
not make him a Chairman of the meeting unless he actually remains present. 
He has a right to do so and if he chooses to attend, he automatically becomes 
the Chairman of the Court. In his absence, the Vice-Chancellor, if present, 
becomes the Chairman of the meeting. If both are absent, under Regulation 
2 the members present are entitled to elect a Chairman for the meeting. 
From these provisions, it was pointed out that the word ‘‘Chairman’’ used 
in Regulation 54 conceives of the person who will preside at that meeting as 
and when the Court is summoned to hold a meeting. 

On the strength of these provisions, it was argued that the petitioner had 
given a resolution 28 days before the date of the Court meeting. This re- 
solution should have been referred to any of the bodies of the University if 
the Vice-Chancellor felt that it was necessary in the first instance that they 
should deliberate and express their opinion upon it. If he did not do it, 
any other course does not seem to be open on a plain reading of the provisions of 
the Act as well as the Regulations. The petitioner's right to send a resolution 
for the consideration of the Court is given to him by Regulation 8. It is 
only the members of the Court who could move a resolution under Regula- 
tion 8. This primary right of the petitioner is being frustrated by the Vice- 
Chancellor by his unauthorised action which is also styled as mala fide. 

In my view, the entire approach of the petitioner is erroneous and could 
not be sustained. I have already pointed out that the Nagpur University is 
a creature of law. It is created for discharging certain functions. When a 
statutory body is created for discharging certain functions only, it is not neces- 
sary for the Legislature to add a clause that this body shall not do any other 
thing or shall not do any other functions. The purpose for which the body 
is created itself shows that by necessary implication, this is all that the body 
could do and nothing else. When the Statute does not authorise expressly 
or by necessary implication the doing of a particular thing in the case of such 
statutory bodies, the doing of it must be deemed to have been prohibited. 

Let me, therefore, revert back to the provisions of s. 18 of the Nagpur Uni- 
versity Act. Section 15 contemplates the formation of several authorities, 
under the University. The Court is the first such authority. The Court of 
the University owes its existence to s. 15 and is invested with certain powers 
and is enjoined to perform certain duties under s. 18 of the Nagpur Uni- 
versity Act. A mere look at the various clauses of sub-s. (J) of s. 18 will 
show that primarily the Act aims at requiring this body to deal with matters 
concerned with education and dissemination of knowledge among the public. 
Clause (4) authorises the Court to make provisions for instruction, teaching 
and training in such branches of learning and courses of study as it may 
think fit, for research and for the advancement and dissemination of know- 
ledge. In order that this approach may be carried into practice, it has the 
authority to make such provisions as will enable affiliated colleges and recog- 
nised institutions to undertake specialisation of studies and to organise and 
make provision for common laboratories, libraries, museums and other equip- 
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ment for teaching and research. It is also a part of the duty and power of 
this body to establish and maintain colleges, departments, hostels and insti- 
tutes of research and specialised studies. The Court can in its power institute 
Professorships, Assistant Professorships, Readerships, Lecturership, and any 
other posts of teachers required by the University. It can also institute Fellow- 
ships, travelling Fellowships, Scholarships, Studentships, Exhibitions, Medals 
and Prizes. It is also a part of the duties and powers of this body to institute 
and confer degrees, diplomas, certificates and other academic distinctions; to 
make, amend or repeal the Statutes; to consider, cancel or refer back, but not 
amend the Ordinances; to consider and pass resolutions on the annual reports; to 
consider the annual financial estimates prepared by the Executive Council and 
to pass resolutions with reference thereto and to effect such reduction as it may 
deem fit; to elect office-bearers and other authorities as provided in this Act 
and the Statutes; to lay down scale of pay and conditions of employment of 
members of the teaching and non-teaching staff in affiliated colleges and recog- 
nised institutions and to ensure the observance thereof through the Executive 
Council; to provide for training for competitive examinations for recruitment 
to the services under the Union and State Government; to make grants from 
the University funds for the National Cadet Corps and to make provision for 
the physical and military training of students; and to exercise such other 
powers and perform such other duties as may be conferred or imposed on it 
by this Act and the Statutes. 

I have practically verbatim reproduced the provisions of sub-s. (Z) of s. 18 
which is only provision dealing with powers and duties of the University 
Court. Sub-section (2) of this section adds a rider that in certain matters 
covered by topics under els. (4) to (vt), the Court shall not exercise its powers 
except upon the recommendations of the Executive Council and the Academic 
Council. That may be the manner in which the particular subject will come 
before the Court but the Court has a right to consider and take appropriate 
decisions in respect of those topics. If the list of duties and powers of the 
Court contained in s. 18 is exhaustive, it would be interesting to examine 
whether the proposed resolution falls under any of these topics. One has to 
merely read that resolution to give a reply that it cannot fall and it does not 
fall under any of the subject-matters enumerated in s. 18. The conduct of 
the Vice-Chancellor in making a request to the Chancellor to institute a 
Committee of enquiry do not figure anywhere in s. 18, either directly, indirect- 
ly, or incidentally. Section 8 on which particular reliance is placed merely 
deals with the powers and functions of the Chancellor. On the contrary, a 
close examination of the provisions of s. 8 will show that it is not expected of 
the University Court or the Executive Council to adopt what may be described 
to understand the petition properly an agitative attitude. The type of memo- 
randum or representation, which is sought to be made through the resolution, 
is according to me in the nature of agitation. To satisfy the Chancellor that 
something is wrong in the Nagpur University and to induce him to act under 
s. 8 is a right, not confined to the members of the Court alone. It is any 
citizen’s right and whoever has a genuine feeling that things have gone wrong 
in the Nagpur University and need correction at the hands of the Chancellor, 
would try to induce the Chancellor to take action. In what manner he should 
act consistent with the democratic way of life is left to that individual. It 
does not appear that a member of the Court can use the Court as a forum for 
making such representation to the Chancellor. 

Let me now consider the provisions of s. 8. Sub-section (J) of s. 8 declares 
the rights of the Chancellor. He has two types of rights. One is of inspection. 
Here again, I might exhaustively enumerate the topics with reference to which 
inspection is visualised under sub-s. (Z) of s. 8. The section says that the 
Chancellor shall have the right to cause an inspection to be made, by such 
person or persons as he may direct, of the University, its buildings, laborato- 
ries, libraries, museums, workshops and equipment of any institution, college 
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or hostel maintained or recognised by, or affiliated to, the University, of 
the teaching and other work conducted by the University, and of the conduct 
of examination held by the University. This completes the first part of sub- 
s. (1). The second part deals with causing an enquiry to be made in respect 
of any matter connected with the University. A mere glance at the provisions 
will show that the topics included in sub-s. (J) in respect of which the Chan- 
cellor has a right to cause an inspection cover the entire field of the University. 
The second part says that he has a right to institute enquiry im respect of any 
matter connected with the University. It is, therefore, assumed by this Act 
that the Chanccllor is not the mere figure-head who may watch the progress 
of the University but will see to it that no department or the University as a 
whole goes wrong. If he finds signs of any mal-administration or mal-practices 
entering into the body politics of the University, he will immediately call 
for an enquiry. It is important to note that the framers of this Act assumed 
that the University must be given a notice of the intention of the Chancellor 
to inspect or enquire into matters and the University has been given a right 
to make representation at such enquiry or inspection. The Chancellor is not 
supposed to make a surprise inspection under this provision. Sub-section (2) 
requires that the Chancellor shall communicate to the Court and to the Execu- 
tive Council his views with reference to the result of such inspection or in- 
quiry and shall, after ascertaining the opinion of the Court and the Executive 
Council thereon, advise the University on the action to be taken. Sub-sections 
(3) and (4) deal with actual implementation of the suggestions which the 
Chancellor may make. 

Pausing here for a moment, it appears to me that the Chancellor may not 
depend upon a particular source for his information. However, when he finds 
that there is ground for making an enquiry against the conduct of any of the 
officers or a body of the University and accordingly makes such enquiry, the 
result of that enquiry has to be communicated to the Court and the Executive 
Council. These bodies have, therefore, to express their views for the first time. 
When the Chancellor otherwise holds an enquiry and sends a report for the 
consideration of these bodies, and if that happens and a report is sent to the 
Court, the Court will come in the picture for the first time under sub-s. (2) 
of s. 8 of the Nagpur University Act. 

The petitioner purports to take resort to the provisions of s. 8 of the Nagpur 
University Act for bringing his resolution within the competence of the Court 
to discuss that subject. Section 8(J) cannot be read in its isolation. It has 
to be read as a whole. That section has laid down a complete scheme for the 
inspection and enquiry by the Chancellor into any evils that may have got 
into the body politic of the University. In the total scheme of enquiry or 
inspection and the action to be taken thereupon for the correction of the evils, 
the Court and the University have been given a distinct place and a role to 
play. When the Chancellor makes an enquiry and prepares his report, he is 
obliged to place that report for ascertaining the opinion of the Court and the 
Executive Council. Sub-section (2) of s. 8 provides for the action being 
taken and also for the expression of opinion by the Court which is required 
to be ascertained by the Chancellor. The Court, as a collective body, has to 
express its opinion on the report of the Chancellor and not earlier. The impli- 
eations of this scheme are clear. Individual members of the Court may not 
have enough access to all the information relating to the real or supposed evils 
im the University. At the same time, the Court as such does not seem to possess 
any right to call for information of a general nature relating to the supposed 
or real evils in the University. The collective mind or the collective reflection 
of the members of the Court is expected only after deliberation upon the authen- 
tieated report prepared by the Chancellor. That would give the members of 
this Court an opportunity to understand what according to the Chancellor is 
the real position of facts and what are the defects’ that have developed. This 
does not mean that individual members are prohibited from entertaining per- 
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sonal opinions. Some of them may think very highly of the Vice-Chancellor. 
It may be that in the matter of some events which are the subject-matters of 
the report, it is possible that some members may hold the view that what is 
eonsidered as a defect or evil is not a defect at all. However, when the Court 
meets for deliberation on the Vice-Chancellor’s report, many of the members 
may think that the prejudices which they entertained earlier, were not proper. 
Some others, who were complaisant and felt that the University was one of 
the best-run institutions, may be surprised to find what the Chancellor has 
been able to place before them. When all these effects take place upon the 
collective mind of the Court on the basis of the report of the Chancellor, they 
deliberate and give their opinion. It is this opinion under sub-s. (2) of s. 8 
which is in the nature of a power as well as duty cast upon the Court. Before 
that happens, on a private resolution of the present type, to make the Court 
deliberate upon such information as the petitioner may have and to make the 
Court express some opinion for or against, is to subvert the very provisions 
of s. 8. It amounts to putting the cart before the horse. This stage for collec- 
tive deliberation by the Court has been provided in the Act. If a private 
individual wants to circumvent those provisions and wants the Court to express 
collective opinion upon a subject-matter, it amounts to undermining the pro- 
visions of the Act. When violence is being done in this manner or is attempted 
to be done in this manner by a member of the Court, the only provision, I see, 
for preventing such an attempt succeeding, is contained in sub-s. (3) of s. 12. 
Sub-section (3) deals with the powers and duties of the Vice-Chancellor as 
such irrespective of the fact whether he is or is not acting as a Chairman of a 
particular meeting. It is because of the possibility of the provisions of the 
Act not being followed either knowingly or unknowingly that the Vice-Chan- 
cellor has been given statutory powers to see that the Act, the Statutes, Ordi- 
nanees and the Regulations are faithfully observed. It will be useful to note 
the expression used by the Legislature in describing the powers of the Vice- 
Chancellor. Sub-section (3) says ‘‘he shall have all powers necessary for this 
purpose.’’? The language has been deliberately chosen to clothe the Vice-Chan- 
cellor with all possible powers to see that the Act and the various Ordinances, 
Regulations, Statutes ete. under the Act are faithfully followed. 

I will consider one more approach about the utility as well as legality of the 
petitioner’s resolution being moved and discussed at the University Court meet- 
ing. The object of that resolution as I have already analysed shows that it is 
meant to influence the Chancellor to take a particular action. Let me try to 
understand how the Chancellor is supposed to act under s. 8. Es the Chancellor 
bound to take action simply because the majority of members of the Court vote 
in favour of the present resolution? I see no obligation upon the Chancellor 
in this Act to act upon the majority view. This is a technical view of the 
provisions. J am even prepared to consider the practical utility. It appears 
to me that if the Chancellor has to take action against the Vice-Chancellor 
on certain evils of omission and commission, he will have to act upon infor- 
mation and nothing else, and if he gets authentic information that a case for 
enquiry is made out, I assume that any Chancellor, performing his function 
properly will immediately institute an enquiry. Let me, therefore, consider 
the position on facts which may be possible. I will assume that in respect of 
the present resolution which is in the nature of censure of the Vice-Chancellor, 
a resolution was sent up with all praisesand glorification of the Vice-Chan- 
cellor. We may assume that the Vice-Chancellor has been aware that he has 
committed some evils which have reached the ears of the Chancellor. Suppose 
the said resolution is unanimously passed by the Court, and it reaches the 
Chancellor through post. Further assume that on that day a private citizen 
has an appointment with the Chancellor over the complaints against the Chan- 
eellor. The Chancellor may read the resolution containing-all praises of the 
Vice-Chancellor but when he sits for an interview with the person concerned, 
on the original evidence produced be convinced that there is a case for enquiry. 
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What does the Chancellor aet upon; the resolution or upon the evidence pro- 
duced? Even from that point of view, T think the expression of opinion upon 
a resolution at this stage is premature and against the provisions of the Statute. 
. One more approach to such an example. It was argued by Mr. Kukday that 
the deliberations that may take place at the meeting when the resolution is 
moved, may have two possible effects and I will consider the practical utility 
or the implication of both of them. One effect possible, he says, is tbat no 
further information disclosed by other members of the Court or on a statement 
made by the Vice-Chancellor himself in reply to the resolution and the dis- 
cussion, the petitioner may change his mind and may think that his resolution 
was uncalled for. He may withdraw the resolution or may not press for being 
voted or immediately apologise and make amends. The other effect is that 
the resolution may be passed at the end of his deliberation and the resolution, 
as passed, will be forwarded to the Chancellor. No third thing seems to be 
possible unless, of course, the petitioner merely changes his mind and with- 
draws the resolution before deliberations. , 

Now let us take into account the implications of the petitioner changing his 
view on the explanation of the Vice-Chancellor. Is the Vice-Chancellor bound 
to give explanation to the Court relating to his conduct?. The present resolu- 
tion is in the nature of censure on ‘the Vice-Chancellor. In the Parliamentary 
set-up of institutions, the Ministry is responsible to the House and, therefore, 
when a vote of no confidence is moved, it is bound to obtain the confidence of 
the House. Is the Vice-Chancellor required to obtain the confidence of the 
Court? I see no provisions in the Act which require the Vice-Chancellor to 
make a statement in reply to such a debate. 

Again, has the petitioner right to expect a statement by the Vice-Chancellor 
and is the Vice-Chancellor under obligation to make a statement and satisfy 
the petitioner? There is no authority for either of these propositions in the 
University Act. Let us now consider the other possibility. If the resolution 
is passed by the majority, what is intended is that the resolution should go 
to the Chancellor. T have already pointed out that the Chancellor is not 
bound to act npon any opinion but he must act upon information and authen- 
tic information at that, regarding the alleged evils. It is not intended in the 
meeting and it is not stated in the argument that the entire evidence is a part 
of the resolution and has to reach the Chancellor. If the information was 
intended to go to the agenda, the Act does not provide that the Court is a 
channel through which it should reach the Chancellor. It is upto this Hon’ble 
member to place it before the Chancellor, as it is upto any citizen of the State. 
I, therefore, find that a resolution of this type which is proposed to’ be moved 
has no place anywhere either in the positive scheme of the Act or in the 
implied functions that are supposed to be performed by the various bodies 
under the Act. i 


In this regard, a technical approach to the letter sent ón behalf of the 
Vice-Chancellor seems to be possible. The provisions of Regulation 54 are 
alone mentioned in the letter and s. 12(3) has not been specifically pleaded 
in the return. It is amply clear that when the action taken by a statutory 
authority is challenged, and, while taking that action, wrong .provisions were 
mentioned, it is always open to the authority to justify the action by point- 
ing out proper provisions of the statutes, vide Hukumchand Mills v. State of 
Madhya Pradesh! (It would undoubtedly have been better if s. 12(3) was 
specifically mentioned in the return, but the non-mention of that section does 
not in any way make the return infirm. 

It may now be considered whether the Vice-Chancellor has such rights under 
Regulation 8 also when the agenda is being prepared. I have already quoted 
the provisions of Regulation 8 earlier. Clause (a) deals with only two propo- 
sitions. One is a question of limitation, A member moving the resolution 
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must give twenty-three days’ clear notice. If there is a shorter notice then he 
must induce the Vice-Chancellor to use his discretion or the subject may be 
so importart that the Vice-Chancellor may himself be inclined to use his dis- 
eretion. The first hurdle is crossed when the regolution is either in time or 
the question of time is condoned by the Vice-Chancellor. 

Then comes the provisions of el. (b) of Regulation 8. This provision deals 
with the preparation of the agenda. The preparation of the agenda consists 
of two parts. One could be described as mechanical and the other consists of 
sorting out the resolutions and admitting such of them to the agenda. I am 
aware that no words are used in cl. (b) which in terms say that a certain 
officer of the University has to admit a subject on the agenda. The words used 
in the clause are ‘‘entering any such resolution on the agenda paper’’. In 
this function of entering a resolution on the agenda, the mechanical part has 
been entrusted to the Registrar. However, the Registrar is under obligation 
to place all such resolutions before the Vice-Chancellor. When that is done, 
what the Vice-Chancellor will do, has been laid down in the further portion of 
el. (b), if the resolution relates to a subject, which could better be deliberated 
by some other body of the University. Before the resolution comes before the 
University Court, the Vice-Chancellor may refer that resolution to the parti- 
cular body concerned. The wording of this clause stops at that. On a literal 
construction and a mechanical view of Regulation 8(b), it is canvassed before 
this Court that the Vice-Chancellor’s right, which has been specifically enumer- 
ated in Regulation 8(b), enables him to refer the resolution to one of the 
other bodies under sub-cls. (Z) and (2) and nothing more. If he finds that 
the resolution need not go to any other bodies of the University, he has no 
choice but to direct the Registrar to enter the remaining resolution upon the 
agenda of the Court meeting. This, according to me, would not be the proper 
understanding of the provisions, as well as the spirit of Regulation 8. These 
Regulations were drafted for the proper implementation of the Act. They 
seemed to be drafted on the assumption that the members of the various bodies 
of the University will know their duties and functions and will submit reso- 
lutions which strictly pertain to the business of the University. If the business 
of the University is being dealt with by the various bodies, then a resolution 
properly sent up dealing with some activity of the University must relate to 
the function of either of the bodies of the University. On that assumption, 
it was visualised that the Vice-Chancellor may either refer to some other body 
and retain it for deliberation of the Court, if that resolution was within the 
powers and functions of the Court. As it now appears, that assumption that the 
members knowing their responsibility and duties will send up resolutions only 
relating to the business of the University, does-not seem to be working out 
well. However, the framers of the Act had possibly considered all exigencies 
of the situation. They have, therefore, clothed the Vice-Chancellor with all 
possible powers for the faithful observance of the Act as well as various 
. Ordinances, Statutes and Regulations thereunder. 

According to me, if Regulation 8 is to be understood in the spirit in which 
it was framed, the intention obviously is to enable the Vice-Chancellor to sort 
out all resolutions received. He may send only such resolutions for the deli- 
berations of the various bodies including the Court which related to the res- 
pective functions. The other resolutions have got to be kept out and not 
entered upon the agenda of the meeting. It is for this purpose that not the 
Registrar but the Vice-Chancellor has been given the powers to examine all 
the resolutions. Even assuming that Regulation 8 does not in terms clothe 
the Vice-Chancellor with these powers, according to me, if the resolution is 
clearly outside the purview of the Act and is ultra vires of the Act, the Vice- 
Chancellor has all the powers.to keep out such a resolution from the delibera- 
tion of the Court under Regulation 8 read with sub-s. (3) of s. 12. 

If this is the correct approach, let me examine the arguments made before me 
for the purpose of finding out whether the resolution either directly, indirectly 
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or incidentally has anything to do with a subject which squarely falls within 
the ambit of the Act or the powers and duties of the University Court. No 
doubt, in the resolution, several words are used which appear in the provi- 
sions of s. 18. In the attempt to point out how this resolution pertains to an 
activity on which the University Court has a right to express opinion, refer- 
ence was made by the learned counsel for the petitioner to the question of 
affiliation of a college. One of the clauses in the resolution is “‘his unwarranted 
interference in the affiliation of new colleges and continuance of affiliations and 
in the management of the affiliated colleges.” It was tried to be faintly 
argued that affiliation is a subject which may fall under el. (#) of sub-s. (1) 
of s. 18. On a plain reading of that provision it appears that the Court is 
merely supposed to make provisions for enabling the colleges to be affiliated. 
Once the conditions of affiliations are laid down, the question of affiliation of 
a college does not come before the Court under any provisions of this Act. 
It does ultimately come to them as a mere matter of information after the affi- 
liation is granted by the State Government under sub-s. (3) of s. 34 and a 
report thereof is circulated for the information of the Court by the Registrar 
under sub-s. (5) of s. 34. While taking the question of affiliation, an argu- 
ment was raised that the Vice-Chancellor is misusing his powers under the 
cloak of emergency in the matter of affiliation of colleges. I, therefore, asked 
Mr. Kukday as to whether the Vice-Chancellor is empowered to grant affilia- 
tion. He had to concede that the Vice-Chancellor could not grant affiliation 
himself though he could perform the duties of the Executive Council under 
the emergency clause s. 12(4). However, granting or refusing an application 
for affiliation of a college is a function of the State Government under sub-s. 
(3) of s. 34. That sub-section ‘authorises the State Government to grant or 
refuse the application after such enquiry as may appear to it to be necessary. 
The mere report received through proper channel in due course from the Exe- 
cutive Council, or even the report of the Vice-Chancellor by using emergency 
powers under s. 12(4), is not conclusive of the matter. The State Government 
can institute, if it so desires, such enquiry as it thinks fit and then only grant 
or refuse the application. Further attempt to show how affiliation in the real 
sense of the term relates to the function of the Court was then given up. No 
other attempt was made to point out whether any of the evils of the Vice- 
Chancellor referred to in the resolution falls squarely under any of the provi- 
sions of s. 18 or any other provision of the Act. Thereafter another faint 
attempt was made to refer to the provisions of cl. (au) of sub-s. (1) of s. 18 
relating to the laying down of the pay scales and conditions of employment 
of members of the teaching and non-teaching staff in affiliated colleges and 
recognised institutions. It was also pointed out that the resolution complains 
of interference with these scales of employees. The provisions of el. (si) en- 
ables the Court in the first instance to lay down pay scales. It then enables 
the same Court to ensure the observance of these conditions through the Exe- 
cutive Council. On a plain reading of this provision, it appears to me that 
on receipt of a specific complaint that a member of the teaching or non- 
teaching’ staff in a particular college is made to work in violation of these condi- 
tions, the Court may, by taking suitable action through the Executive Council, 
see to it that the particular member gets the proper pay. This presupposes 
that individual servant in some college is not paid according to the seale and 
payment to him is to be restored according to the seale. Not a single instance 
has been mentioned in the resolution im order to bring it within the purview 
of cl. (at) of s. 18. All that is mentioned in the resolution is the misconduct 
of the Vice-Chancellor relating to several topics without mentioning any parti- 
cular instance which requires any rectification by taking action under s. 18. I 
am, therefore, satisfied on a close examination of the resolution, as also the 
provisions of s. 18, that the resolution does not refer to any topic on which 
deliberation is permissible or possible under the provisions of s. 18. Not only 
that but a deliberation upon the alleged misconduct of the Vice-Chancellor is 
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not within the purview of the Court under any of the provisions of the Act. 
In fact, such a topic is ultra vires of the Act itself. In view of the provisions 
of law relating to Regulation 8 read with s. 12(3), the action of the Vice- 
Chancellor was fully justified and was supported by the direct provisions of 
law. 

I will also consider another approach to the proposition uuder consideration, 
assuming that the Vice-Chancellor is not able to point out to a specific pro- 
vision which supports his action. What should be done in a petition of this 
itype? The remedy under art. 226 is a corrective remedy and is within the 
discretion of the High Court. The minimum that a petitioner must point out 
for requesting the High Court to grant him relief is that he had some right 
which is being violated. The present petitioner, according to me, had no 
right to move such a resolution. The right of a member of the Court to move 
a resolution under Regulation 8 again presupposes that it must be the reso- 
lution which relates to some activity of the University. To move a resolution 
upon a subject which is ultra vires of the Act does not appear to be the right 
of the petitioner under Regulation 8. When the petitioner attempted to do 
something which he had no right to do and is prevented from doing so, I do not 
think that he is entitled to the assistance of this Court in doing something 
which he is unable to justify as being legally done. Even on that short ground: 
the petition was lable to be thrown out. 

I will now consider one or two suggestions which transpired during the 
course of the discussion in the name of fairness in an academic institution 
like the University. So far as the provisions of Regulation 54 are concerned, 
Mr. Kukday said that the Chairman may have a right to override and throw 
out a particular resolution when the meeting assembles. However, on a second 
thought he felt that that was his first impression, and the Chairman of the 
meeting under Regulation 54 may not-be in a position to give any other relief 
except the one which relates to the procedure as contemplated by that Regu- 
lation. When the agenda is prepared for a meeting and is circulated to the 
members for their deliberation, according to me, it is a substantive right of 
the member to deliberate upon the subject which is included in the agenda. 
The Chairman of the meeting so far as the Court is concerned, could be either 
the Chancellor if he is present, or the Vice-Chancellor in his absence, if pre- 
sent, or in the absence of both, any member of the Court elected for that 
purpose. Regulation 54 provides that in any case not provided for by these 
Regulations, the Chairman shall be entitled to give his own ruling as to pro- 
cedure. Procedure is the only subject-matter on which ruling is to be given 
by the Chairman in the meeting. It is extremely doubtful and this point was 
not further amplified by arguments whether dropping an item from the agenda 
from the consideration of the body is a matter of mere procedure. 

As a further limb of this argument, it was tried to be suggested that, in fair- 
ness, let the Vice-Chancellor allow this resolution to go on the agenda and 
let a decision be given at the meeting. The difficulty envisaged further was 
that if the:-Chancellor does not come, respondent No. 1 will be the Chairman of 
the meeting. Here is a resolution against him and if, as a Chairman, he takes 
the same action as he did before the meeting, then what would happen? The 
action of respondent No. 1 is being described as the respondent becoming the 
Judge of his own cause. Since the action of the Vice-Chancellor was suscepti- 
ble to such a criticism, it was suggested that the best course for the Vice- 
Chancellor to adopt is to remain absent and let the meeting do what it likes. 
These suggestions on a closer examination do not appear to me to be as inno- 
cent as they look. If such.a course of conduct is to be advised, it is fraught 
with dangers. How this will help solve the problem is not clear to me. The 
Vice-Chancellor is not a Chairman of the Court alone in his ex-officio capacity 
but he is a Chairman of many other Committees. Sub-section (J) of s. 12 
says that he shall be an ex-officio member and the Chairman of the Executive 
Council, of the Academic Council, and the Committees constituted under ss. 
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45, 46 and 47. These are all Committees again for specife purposes. They 
have certain functions to discharge and decide academic matters coming 
within their respective spheres. If it were to be laid down as a prin- 
ciple of fairness that the Vice-Chancellor should remain aloof when 
a resolution on his character or conduct is tabled, it will give a handle 
in the hands of a few miscreants to keep the: Vice-Chancellor out from every 
body where he is a Chairman. The reason why the Vice-Chancellor is made a 
Chairman of these bodies is not far to seek. .The Legislature has expressed 
in the very first clause of sub-s. (/) of s. 12 that ‘‘the Vice-Chancellor shall 
be the principal executive and academic officer of the University’. If this 
officer, who is made principal academic officer and whose presence is considered 
useful by the Act for the deliberations of the various bodies, were to remain 
out, he would be abdicating his duties which are cast upon him under the 
Act. The proposition does not seem to concern an individual.’ It involves a 
principle. For the proper functioning of the autonomous body like the Uni- 
versity, the provisions of the Act must be so construed by the High Court as to 
enable the smooth implementation of the provisions and proper working of the 
Act and the various bodies thereunder. Objection may be taken to this line of 
reasoning by saying that such occasions would not be many. This, according 
to me, would not at all be a proper reply to the possible mischief that the 
proposition involves. I have already pointed out earlier that the framers of 
the Act had certain assumptions in their mind. They expected the academi- 
cians to introduce for discussion only such topics as fall within the ambit of 
the Act. One dissatisfied individual will be in a position to create difficulties 
in the smooth working of the entire University and keep the Vice-Chancellor 
out of every Committee. For constructive work, it is well known that large 
number of people have to act together. For destructive work, a few mis- 
ereants are enough. This must be an approach of the. High Court to the inter. 
pretation of the provisions of an Act like the University Act and the High 
Court must lay down principles which will enable the authorities under the 
Act to implement its provisions in letter as well as in spirit. 


There is one other incidental psychological effect of such a resolution. Is 
the Vice-Chancellor to abdicate his duties, merely out of fear of a resolution 
involving criticism on himself? I do not think that the High Courts should 
advise abdication of duty simply out of fear of perronal criticism. Looked 
at from any point of view the socalled principle suggested in the name of 
fairness is not a sound principle or is likely to lead to undesirable results. 


Here is a case where the Vice-Chancellor has kept out of agenda the resolu- 
tion of the petitioner by construing certain provisions of the Act and the 
Regulations. However, when communication was sent to the petitioner, all 
these provisions and the implications thereof were not communicated to him. 
However, when the Vice-Chancellor is called upon to reply to the petition, he 
has placed before this Court a certain interpretation, which he puts and which 
I am inclined to accept, of the provisions of the Act and the Regulations 
thereunder. What should be the attitude of Courts when a proposition of this 
type is before them. The Supreme Court of India has pointed out what the 
High Courts should do ‘when they are faced with the propositions relating 
to autonomous bodies like the University in the case of Principal, Patna College 
v. K. S. Raman*. The relevant observations of their Lordships in para. 20 
are as follows (p. 718): 

“,.. where the question involved is one of interpreting a regulation framed by the Acade- 
mic Council of a University, the High Court should ordinarily be reluctant to issue a writ of 
certiorari where it is plain thet the regulation in question is capable of two constructions, and 
it would generally not be expedient for the High Court to reverse a decision of the educational 
authorities on the ground that the construction placed by said authorities on the relevant re- 
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‘ F 
gulation appears to the High Court lesg reasonable than the alternative construction which it 
is pleased to aocept”. 


This is, therefore, the principle on whieh the decisions of autonomous acade- 
mic bodies have to be accepted and least interference is advocated unless the 
view taken is not sustainable at all. I must confess that in the examination 
of the Act and the Regulations I have not been able to come across any negative 
provision directing that the subject other than the one for which the University 
was created, should be kept out of deliberation from various bodies of the 
University. According to me, such a negative provision is not necessary. When 
a Statute creates a particular body for a particular purpose, the very func- 
tioning of that body is conditioned by the purpose for which it is created. 

In the case of Narendra Nath v. Corporation of Cabcutta?, two resolutions 
were placed for consideration before the Calcutta Corporation, one condemning 
the Kerala Government for certain action and the other sought to justify 
them. A writ petition was filed to restrain the Corporation from discussing 
any of these resolutions. One-of the arguments raised before the Calcutta 
High Court was that, under the Corporation Act, there was no negative pro- 
vision of the type which was canvassed before the Court that the Corporation 
Act does not specifically prevent deliberation of such a resolution. The learned 
single Judge of the Court while negativing the argument observed as follows 
(p. 110): 

“Where however, the statute does not expressly or impliedly authorise a particular thing, 
it must be taken to have been prohibited,” 


This observation is made in the context of the approach that the Corporation 
is a statutory body created by an Act for a specific purpose. Unless, therefore, 
the topic concerned falls under any of the provisions, either expressly or im- 
pliedly, that topic must be deemed to have been prohibited from the operation 
of the Act. I am in respectful agreement with the observations of the Cal- 
cutta High Court. I am aware that a Division Bench of this Court has made 
certain observations in the case of Bom. Municipal Corpn. v. Ramelandrat. 
In that case, a resolution was sought to be moved before the Bombay Muni- 
cipal Corporation which described Mr. Imre Nagy and his three associates 
as fighters for the freedom of their motherland, as persons who even at the 
cost of their lives displayed great courage and steadfastness in the cause of 
their country’s freedom, and as persons who upheld the dignity of men and 
rendered great service to the highest value of life, namely, freedom. The 
Mayor disallowed the deliberation of such a resolution. The Hon’ble member 
of the Corporation, who was dissatisfied with this decision of the Mayor, filed 
a writ petition in the High Court requiring the High Court to give directions to 
the Corporation to permit deliberation upon that resolution. That writ petition 
came to be allowed, but in a Letters Patent Appeal, decided by a Division Bench 
to which I have just referred above, it was held as follows: 


“That the resolution and the debate on it would educate the public and instruct them to 
cherish the ideals of freedom, to love their country and to be ever ready to sacrifice even their 
lives for the freedom of the country, and therefore, were within the purview of section 68(k).” 


The facts and circumstances under which that judgment came to be delivered 
are very much different from the facts and circumstances of the case before 
me. In that case, there was a resolution which was moved in the names of some 
persons but those names were associated with the resolution for the purpose 
of training certain qualities which are fundamental to any living nation. The 
Division Bench took the view that the words ‘‘likely to promote publie instruc- 
tion” used in cl. (k) of s. 63 may permit deliberation of such a resolution. 

So far as the present petition is concerned, there are several distinguishing 
features which must be noted. The nature of a Municipal Committee is en- 
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tirely different from an academic body like the University. The Local bodies 
like the Municipalities and Panchayats are being described as cradles for the 
training of democracy. Deliberations which might lead to general instruc- 
tions may be permissible in such bodies. Even those deliberations were re- 
lated to specific provision under the Act. Even accepting the principle, I 
find that no part of s. 18 or any other provision could be invited to bear the 
construction that that particular purpose will be promoted by the deliberation 
of this resolution by the Court. Under sub-cl. (J) of sub-s. (Z) of s. 18 of 
the Nagpur University Act, the ending portion .makes provision for the ad- 
vancement and dissemination of knowledge. The knowledge that the Univer. 
sity has to disseminate is well known and it is not necessary to point out 
that the grievance voiced in the resolution and the discussion that may follow 
for pointing out the evils of the Vice-Chancellor, if any, would not be the 
kind of dissemination of knowledge that is conceived of by s. 18(J). 


It was also argued that the resolution was received in the University on ~ 
January 29, 1969. The communication sent by the Vice-Chancellor is dated Feb- 
ruary 11, 1969. In the circumstances, there was enough time for the Vice- 
Chancellor to refer the matter to the Chancellor. As an additional argument, 
it was also sought to be pointed out that here was a question which related to 
the conduct of the Vice-Chancellor himself. Instead of giving a decision him- 
self and shutting out the deliberation of this resolution, he should have re- 
ferred it to the Chancellor under s. 60 for his decision which would have been 
final. There was enough time to do so as the resolution was received on 
January 29, 1969, and the reply prepared in the Office of the Vice-Chancellor 
is dated February 11, 1969. This approach again presupposes that the’ Vice- 
Chancellor is shirking his duties in implementing the Act simply because some 
allegations are being made against him in the resolution. It is primarily for 
him to take all decisions. Section 60 is in the nature of a remedy for‘ an 
aggrieved party to approach the Chancellor. True, that under s. 60 the 
Vice-Chancellor can suo motu move the Chancellor, provided a question arises 
regarding the interpretation. If he was doubtful, undoubtedly a question can 
be said to have arisen, the decision of which could be referred to the Chancellor. 
If, however, the Vice-Chancellor was clear in his mind and acted under the 
Act, it is not necessary for him to refer the matter to the Chancellor under 
s. 60 simply because the decision relates to a resolution in which he is per- 
sonally involved. This would again be in the nature of abdicating his functions 
which is against the statutory duty cast upon him. 

Looked at from any point of view, either on first principle or on the autho- 
rities, I see no justification for granting any relief: to the petitioner. This 
being my view of the matter, I would propose that this petition be dismissed 
with costs. 


VIMADALAL J. if regret I am unable to agree with the judgment just deli- 
vered by my brother Deshmukh. It is not necessary for me to state the facts 
of this case which have already been set out in his judgment. Suffice it to 
say, that the substance of the resolution which the petitioner forwarded to the 
Registrar in accordance with Regulation 8 was that the Petitioner asked the 
Chancellor to order an enquiry into mal-administration by the Vice-Chancellor 
in regard to certain matters connected with the University. When the Vice- 
Chancellor ruled out that resolution, that ruling was communicated by the 
Registrar to the petitioner by his letter dated February 11, 1969. The said 
letter shows that the Vice-Chancellor was acting in exercise of the purported 
powers of the Vice-Chancellor under a particular Regulation, namely, Regula- 
tion 54, and that he was ruling out that resolution on a.specific ground, namely, 
that it fell outside the purview of s. 8(7) of the Nagpur University Act, 1963. 
The Vice-Chancellor did not rule out that resolution on the ground that it 
was ulira vires the Act as a whole. 
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. With these preliminary observations, I will refer to the relevant sections 
of the Act. Section 8 which is important for the purpose of the present peti- 
tion must be quoted in extenso and it is in the following terms: 


“g, (1) The Chancellor shall have the right to cause an inspection to be made, by such 
person or persons as he may direct, of the University, its buildings, laboratories, libraries, museums, 
workshops and equipment of any institution, college or hostel maintained or recognised by, 
or affiliated to, the University, of the teaching and other work conducted by the University, 
and of the conduct of examinations held by the University; and to-cause an inquiry to be made 
-in respect of any matter connected with the University. The Chancellor shall in every case 
give notice to the University of his intention to cause an inspection or inquiry to be made, and 
the University shall be entitled to be represented thereat. 

(2) The Chancellor shall communicate to the Court and to the Executive Council his 
view with reference to the result of such inspection or inquiry and shall, after ascertaining the 
opinion of the Court and the Executive Council thereon, advise the University on the action 
to be taken. 

(3) The Executive Council shall report tothe Chancellor such action, if any, as it has taken 
or may propose to take upon the result of the inspection or inquiry. Such report shall be 
submitted with the opinion of the Court thereon and within such time as the Chancellor may 
direct. 

(4) Where the Executive Council does not within a reasonable time take action to the 

satisfaction of the Chancellor, the Chancellor may, after considering any explanation furnished 
or representation made by the Executive Council, issue such directions as he may think fit, 
and the Executive Council shall comply with such direction.” 
Section 9 of the Act lays down who are the Officers of the University, and 
s. 10(2) enacts that the Governor of Maharashtra, who is the ex-officio Chan- 
cellor of the University, is to preside, when present, inter alia at meetings of 
the Court. Section 12(/), however, lays down that, in the absence of the 
Chancellor, the Vice-Chancellor is to preside at meetings of the Court, and 
sub-s. (2) of that section empowers the Vice-Chancellor inter aha to convene 
meetings of the Court. Sub-section (3) of s. 12 is again important for the 
purpose of the present case and must be quoted verbatim. It is as follows: 


“13. (3) It shall be the duty of the Vice-Chancellor to ensure that this Act, the Statutes, 

Ordinances and Regulations are faithfully observed, and he shall have all powers necessary 
for this purpose.” 
Section 15 preseribes the authorities of the University, the first of which is 
the Court, and s. 17 lays down that the Court must, on a date to be fixed by the 
Chancellor, meet once a year at a meeting to be called the annual meeting of 
the Court. It may be stated here that it is that meeting which is fixed by 
the Chaneellor for February 22, 1969. Section 18 enlists the powers and 
duties of the Court which, it may be stated, include the making of provision 
for teaching, making provision for affiliated colleges undertaking speciali- 
sation of studies, and laying down scales for pay and conditions of employ- 
ment of the staff of the University. Section 60 provides that if any question 
arises regarding the interpretation of any provision of the Act, or Regulation, 
or Rule, the matter may be referred on petition by any person or body directly 
affected, or suo motu by the Vice-Chancellor, to the Chancellor, who after 
taking such advice as he deems necessary, has to decide the question, and that 
decision is to be final. Section 64(2#) saves Regulations made under the Nag- 
pur University Act of 1923 which is repealed by the preceding section. It may 
be stated that the Regulations which arise for consideration in the present 
caso were framed under the former Act of 1923 and have continued to be 
in force by reason of this clause of s. 64. 

I will now refer to the relevant Regulations. Regulation 1, in compliance 
with s. 17 of the Act, provides that the Court is to meet once a year, and 
Regulation 2 lays down that in the contingency of both the Chancellor and the 
Vice-Chancellor being absent from any meeting of the Court, the members 
present are to elect a Chairman for the meeting. Regulation 8 is important 
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for‘the purpose of the decision of this petition and must, therefore, be quoted. 
It runs as follows: 


“8. (a) A member who wishes to move a resolution shall give twenty-three clear days 
notice of his intention to do so to the Registrar, and shall together with the notice, submit — 
a copy of the resolution which he wishes to move. The Vice-Chancellor may in his discretion 
allow to be entered on the agenda any resolution received beyond Lime. 

(b) The Registrar, before entering any such resolution on the agenda paper, shall sib: 
mit it to the Vice-Chancellor and the Vice-Chancellor may refer— 

(1) apy resolution on a matter the consideration of which in the first instance properly. 
appertains to another authority or body of the University, except a resolution submitted under 
the provisions of Sub-section (6) of Section 27 of the Act, to the appropriate authority or body 
for consideration and the decision of that authority or body shall be placed before the Court 
at its next meeting and 

(2) any resolution tending to revise the Acts of the Executive or Academie Council, under 

the provisions of Section 18 of the Act, to the Council concerned at a mecting of that Council 
preceding the meeting of the Court, and the decision of the Council shall be placed before 
the Court.” 
Regulation No. 9 requires the Registrar to forward an agenda paper to each 
member eighteen clear days before the day of the meeting. Regulation No. 11 
provides that no business other than that contained in the agenda paper is to 
be transacted at a meeting ‘‘unless with the consent of the Chairman of the 
meeting, and unless permission is given to introduce it by the vote of majority 
of the members present”. Regulation No. 12 provides for certain specified 
kinds of resolutions being permitted to be moved even without notice or without 
their being included in the agenda paper. Regulation No. 45 lays down that 
the Chairman is to be the sole judge on any point of order, and might call 
any member to order, and might, if necessary, dissolve the meeting or adjourn 
it to some hour on the same or the following day. Regulation No. 54 is in the 
following terms: 


‘54. In any case not provided for by these Regulations, the Chairman shall be entitled 
to give his own ruling as to procedure.” 

Having referred to the relevant provisions of the Act and the Regulations I 
must next refer to the decision of the Supreme Court in the case of Principal, 
Patna College v. K. 8. Raman! in paragraph 20 of which the principles that 
should be observed by the Court in dealing with matters relating to orders 
passed by authorities of educational institutions under art. 226 of the Consti- 
tution are laid down. . It is only necessary to refer to one of those principles, 
and that is, that the High Court should ordinarily be reluctant to issue a writ 
of certiorari where it is plain that the regulation in question is capable 
of two constructions, and it would generally not be expedient for the High 
Court to reverse a decision of the educational authorities on the ground that 
the construction placed by the said authorities on the relevant regulation ap- 
pears to the High Court less reasonable than the alternative construction which 
the Court accepts. In my opinion, however, as far as the present case is con- 
cerned, two views are not possible in regard to the question as to whether the 
Vice-Chancellor could rule out a resolution which was intended to be placed 
before the Court, prior to the meeting of the Court itself. Two other decisions 
were also cited from the Bar and they were the decision of this Court in the 
case of Bom. Municipal Corpn. v. Ramchandra’, and the decision of a Single 
Judge of the Caleutta High Court in the case of "Narendra Nath v. Corporation 
of Calcutta, but I do not think it necessary to deal with those decisions, firstly, 
because the Supreme Court itself has laid down the principles which are to 
be observed by the Court in a case like the present one in Raman’s case to 
which I have already referred; and secondly, because the question which arose 
before this Court and before the High Court of Calcutta in the said cases 
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was wholly different, namely, a question of the competence of the Corporation 
itself to discuss certain resolutions which were sought to be moved before 
them. It may further be mentioned that, in each of those cases, the Mayor had 
given the necessary ruling at the meeting and the question which arises in 
the present case, namely, whether a ruling could be given prior to the meeting 
did not arise at all. 

The petitioner’s case was formulated by Mr. Kukde on his behalf in the 
form of 3 propositions— ~ 

(i) That the petitioner’s resolution does fall within s. 8(/) of the Act; 

(ü) That even if the petitioner’s resolution does not fall within s. 8(J) 
of the Act, it cannot be ruled out by the Vice-Chancellor prior to the meeting, 
but could only be dealt with at the meeting in accordance with Regulations 
Nos. 45 and 54; and 

(iii) That the action of the Vice-Chancellor in ruling out the resolution 
in question which was directed against him was contrary to the principles of 
natural justice in so far as he was thereby acting as a judge in his own cause. 
Tt would be convenient to deal with the second of these propositions first, 
because if the question embodied in it is decided in favour of the petitioner, 
nothing else would survive on this petition. 

As far as the second proposition of Mr. Kukde is concerned, I may start 
with a-proposition which I consider to be basic, and that is, that unless there 
18 an express power in the Act or the Regulations framed under it, or a power 
can be inferred by clear implication from that Act or those Regulations, the 
Vice-Chancellor cannot rule out the resolution in question prior. to the meeting 
of the University Court for which it was intended. In ruling out that resolu- 
tion prior to the meeting, the Vice-Chancellor has purported to act only under 
Regulation No. 54, and that 1s made amply clear by the Registrar’s letter 
dated February 11, 1969 written according to the directions of the Vice- 
Chancellor, as the letter itself states. According to Mr. Bobde, Regulation 54 
is a residuary rule operating outside Regulation 8 and s. 12(3). In my 
opinion, it is not possible to place a construction on Regulation 54 which would 
give it such a wide meaning. Each of these provisions refers to a different 
situation and, in my opinion, it is clear that Regulation 54 relates only to 
what can be done at the meeting of the Court itself, and does not profess 
to deal with the situation prior to the meeting. There are two reasons that 
have made me come to that conclusion. The first and the most important 
reason is that the powers which Regulation 54 confers are not conferred on 
the Vice-Chancellor, but on the ‘Chairman’, which, on a combined reading of 
ss. 10(2), 12(/) and Regulation 2, may or may not be the Vice-Chancellor. 
The second reason why I have come to that conclusion is that Regulation 54 
uses the terms ‘‘ruling’’ and ‘‘procedure’’, which, in the context of each other, 
indicate that the said Regulation deals with what the Chairman is empowered 
to do at the meeting of the University Court itself. I have therefore no hesi- 
tation in coming to the conclusion that, under Regulation 54, the Vice-Chan- 
eellor had no power whatsoever to rule out the petitioner’s resolution prior to 
the meeting of the Court, as he has purported to do under that Regulation. 

Realising the infirmity of the Vice-Chancellor’s stand based on Regulation 
54, Mr. Bobde attempted to justify the ruling of the Vice-Chancellor under the 
powers, which, he contends, are conferred upon him by Regulation 8 read with 
s. 12(3). In my opinion, respondent No. 1 is not entitled to fall back on 
Regulation 8 or s. 12(3), or for that matter, on any section or Regulation other 
than Regulation 64 on which alone his ruling is based. The Registrar’s letter 
dated February 11, 1969 states that he has been directed by the Vice-Chan- 
cellor to convey its contents to the petitioner, and what is stated in that letter 
is, therefore, as good as if the Vice-Chancellor had written that letter himself. 
Tt may also be mentioned that there is no case made out in the joint Return 
filed by the respondents that the said letter dated February 11, 1969 does 
not correctly set out the ruling given by the Vice-Chancellor. In my 
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opinion, a statutory authority who purports to exercise a ‘‘power’’ under a 
particular statutory provision, and the Regulations do have statutory force, 
cannot be allowed to turn round and justify the exercise of that power under 
totally different statutory provisions. That is not the same thing as support- 
ing validity of an impugned act on a ‘‘ground’’ other than the one on which 
it was initially sought to be rested. The ‘‘ground’’ in the present case is 
the same, both at the hearing of the petition as well as in the letter of the 
Registrar dated February 11, 1969, and that is, that the resolution in question 
does not fall within s. 8(/7) of the Act, but what is now sought to be done is 
to attempt to find the ‘‘power’’ for ruling it out in a statutory provision other 
than that under which the power was actually exercised, That, in my opinion, 
is not permissible for respondent No. 1 to do. I may mention that the case 
that the action of the Vice-Chancellor in ruling out the resolution prior to the 
meeting is valid under Regulation 8 read with s. 12(3) is not to be found 
even in the Return filed by the respondent. Mr. Bobde has, in this connection, 
drawn my attention to the paragraph 14 of the Return, but I am afraid I am un- 
able to find that case in the said paragraph. Though, in my opinion, the res- 
pondents are not entitled to take their stand on Regulation 8 read with s. 12(3) 
for the purpose of sustaining the ruling given by the Vice-Chancellor (res- 
pondent No. 1), as my brother Deshmukh does not agree with me on this point, 
and the point was fully argued before us, T must proceed to deal with it. 

I will first examine this argument of My. Bobde in so far as it is based on 
Regulation No. 8. The argument is that under Regulation 8 the Vice-Chan- 
eellor is required to ‘‘admit’’ a resolution on its being submitted to him by 
the Registrar, and the power to admit implies the power to reject the resolu- 
tion. The whole basis of that argument, therefore, is that the Vice-Chancellor 
is empowered under Regulation No. 8 to ‘‘admit’’ the resolution. Not only 
is the word ‘‘admit’’ conspicuous by its absence in Regulation No. 8, but Regu- 
lation 8, read as a whole, clearly negatives the contention that the Vice- 
Chancellor is called upon to admit a resolution. I say so for reasons which 
I will presently discuss. Reading Regulation No. 8 as a whole, there is no 
doubt in my mind that under clause (b) thereof the Registrar submits a reso- 
lution received by him to the Vice-Chancellor for the limited purpose of con- 
sidering whether any action under clause (1) or clause (2) is called for. 
Tf the Vice-Chancellor thinks that action under clause (1) is called for, the 
resolution has to be put on the agenda of the next meeting, along with the de- 
cision of the appropriate authority or body to which it may, in the first in- 
stance, be referred by the Vice-Chancellor. If the Vice-Chancellor thinks 
that action under clause (2) is called for, the resolution has to be put on the 
agenda of the very meeting of the Court for which it was intended, along with 
the decision of the Executive or Academie Council. In any other case, the 
resolution submitted by the Registrar to the Vice-Chancellor under clause (b) 
of Regulation 8 must be put directly on the agenda of the meeting of the 
Court for which it was intended. The words ‘‘before entering’’ in Regula- 
tion 8(b) show that every resolution has to be entered on the agenda, the only 
question being, when has it to be entered on it. The position, therefore, is 
that not only is there no express power in Regulation 8 under which the Vice- 
Chancellor could refuse to admit a resolution, but the scheme of Regulation 
8 itself shows that every resolution must ultimately reach the Court for which 
it was imtended, either directly, or via the appropriate authority or body. 

I will next proceed to consider the argument of Mr. Bobde in so far as it 
was based on s. 12(3) of the Act. In my opinion, sub-s. (3) of s. 12 does 
not relate to proceedings connected with meetings of the University Court with 
which only sub-ss. (J) and (2) of that section deal. In fact, none of the 
other sub-sections of s. 12 deal with the subject of meetings. Moreover, the 
powers which sub-s. (3) of s. 12 confers are those of the Vice-Chancellor, 
and there is no guarantee, in view of the provisions of s. 10(2) and Regulation 
2, that the Vice-Chancellor would necessarily be the Chairman of the meeting 
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of the University Court for which the resolution was intended. There is, there- 
fore, no reason for such a right being conferred upon the Vice-Chancellor 
with regard to resolutions intended for meetings of the University Court. If 
any other person happens to be the Chairman of the meeting in question, and 
he consents, and the majority of those present permit, any resolution can be 
put up and business transacted at that meeting by virtue of the provisions of 
Regulation No. 11. If, therefore, a resolution could be ruled out by the Vice- 
Chancellor under s. 12(3), and the same is put up at the meeting under Regu- 
lation No. 11 and is permitted to be considered in the manner indicated therein, 
there would be a clear conflict which conld never have been intended by the 
framers of the Act or the Regulations. Moreover, a blanket power of that 
nature, if applicable to business which has to be transacted at a meeting, would 
set at naught the entire process of free discussion at meetings of public bodies 
whose members may never come to know that a particular resolution was 
mooted at all. This could also not have been intended by the Legislature or by 
the framers of the Regulations. I, therefore hold that, though s. 12(3) is 
very wide in terms, it does not confer any power on the Vice-Chancellor to 
keep out a resolution from reaching the meeting of the Univer- 
sity Court for which it was intended. I hold that, in that respect, he has only 
the limited powers under Regulation 8 discussed above, which do not inelude 
the power to rule out prior to the meeting any resolution whatsoever. 


Mr. Bobde has conceded that there is not a single reported case in which 
the ruling out of a resolution before the meeting has been upheld by the Court, 
and I am not surprised that that is so. He has only referred to the decision of 
the Supreme Court in the case of Jat Charan Lal v. State of U.P.* in which 
the act of a statutory Chairman adjourning a mecting even before it was held 
was held to be valid. It may, however, be pertinent to note that under sub-s. (4) 
of s. 87A of the U.P. Municipalities Act, 1916, under which that question 
arose, if a statutory Chairman did not arrive within half an hour from the time 
appointed for the meeting, the meeting was to stand automatically adjourned 
to a later date to be notified, and in sub-s. (5) of the same section it was 
provided, ‘‘if the judicial officer is unable to preside at the meeting he may, 
after recording his reasons, adjourn the meeting to such other date and time 
as he may appoint”. The rest of that sub-section is not material for the 
purpose of the present discussion. The Supreme Court in its judgment took 
into account the fact that sub-s. (4) provided for an automatic adjournment 
in the absence of the statutory Chairman which made it pointless to take the 
view that he could not adjourn the meeting in advance even if he knew in 
advance that he would not be able to attend the meeting. The Supreme Court 
also took the view that the terms of sub-s. (5) were wide enough to permit 
the statutory Chairman to adjourn the meeting even before it was held. Mr. 
Bobde has relied upon this decision for the proposition which he propounded 
that what could be done at the meeting could be done before the meeting, or 
-at any rate, shortly before it. I am afraid the decision of the Supreme Court 
in Jas Charan Lal’s ease lays down no such broad proposition. It is clearly 
‘distinguishable on three grounds: First, the fact that there was statutory pro- 
vision for an automatic adjournment which made it ‘‘pointless’’ to hold the 
meeting; secondly, the terms of sub-s. (5) were wide enough to place the con- 
struction which the Supreme Court did place upon it; and thirdly, that that 
was a case of a statutory Chairman who alone could preside and there was, 
therefore, no possibility of conflict by the actual Chairman giving a different 
ruling, In the result, I hold that the Vice-Chancellor in the present case has 
no power to rule out the petitioner’s resolution prior to the meeting of the 
Court, either under Regulation 54, or under Regulation 8 read with s. 12(3) of 
the Act. No other statutory provision has been relied upon on: behalf of the 
respondents. 


4 [1968] A.LR. S.C. 5. 
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In that view of the matter, it is not really necessary for me to decide the 
first or the third proposition formulated by Mr. Kukde. As, however, the 
matter has been fully argued before us, I would prefer to express my views in 
regard to the first proposition which was that the petitioner’s resolution does 
fall within s. 8(/) of the Act. I hold that the petitioner’s resolution relates 
to a ‘‘matter connected with the University’’ within the terms of s. 8(/) and 
the Vice-Chancellor was, therefore, wrong in the view which he took that it 
did not ‘‘fall within the purview’’ thereof. The only ground on which the 
Vice-Chancellor has purported to rule out the petitioner’s resolution is that 
it did not fall within the ambit of s. 8(J), and it is on that ground alone 
that he purported to exercise his powers under Regulation 54 for the purpose 
of ruling out that resolution. In my opinion, the Vice-Chancellor was right 
in confining himself to s. 8(/) and considering whether the. resolution fell 
within its ambit, though of course, his conclusion in that behalf was, in my 
opinion, wrong and he had no power whatsoever to decide that matter at that 
stage. As stated above, the substance of the resolution was to have an inquiry 
directed by the Vice-Chancellor under s. 8(J) itself. What one has, there- 
fore, to consider is whether the resolution fell within s. 8(/) and, in my 
opinion, s. 18 has nothing to do with it, though I may state that, according 
to me, matters relating to employment, affiliation and the functioning of the 
Faculties do fall within s. 18 also. Moreover, it is not as if the University is 
not concerned at all with an inspection or an inquiry under s. 8(/). All 
matters connected with the University in regard to which an inspection or an 
inquiry may be ordered by the Chancellor under s. 8(/) will ultimately have 
to be considered by the University under s. 8(2), which is, therefore, a power 
or duty of the University Court in addition to the powers enumerated in 
s. 18. The University Court considering the resolution at that stage would 
not conflict with its duty under s. 8(2), because all that the University Court 
will be concerned at that stage would be to find out whether there was a prima 
facte case for asking the Chancellor to direct an inquiry, whereas under 
s. 8(2) the University Court is required to express a definite opinion after 
considering the result of the inquiry which has to be communicated to the 
University Court by the Chancellor. It may be that the petitioner could get 
the same thing done by the Chancellor by approaching him directly under 
s. 8(/), but the petitioner is entitled to take the view that a resolution of the 
University Court would carry greater weight with the Chancellor. I have, 
therefore, no hesitation in coming to the conclusion that the petitioner’s reso- 
lution did fall within s. 8(/) of the Act. Jt is, indeed, hard to conceive how 
a matter so clearly connected with the University could be said to be ultra vires 
s. 8, or ultra vires the Act as a whole which is concerned with the larger 
interests of the University. I may, however, state that that’is a matter pri- 
marily for the Chairman of the meeting, whoever he may be, to decide. 

As far as the third proposition of Mr. Kukde is concerned, namely, that the 
action of the Vice-Chancellor in ruling out his resolution was contrary to the ` 
principles of natural justice, in so far as it was directed against him and he 
was thereby acting as a judge in his own:-cause is concerned, I do not propose to 
go into that question, as in view of the conclusion at which I have arrived in 
regard to the second proposition of Mr. Kukde, it is unnecessary for me to 
do so. I will only say that, in my opinion, it was improper on the part of the 
Vice-Chancellor, as a high functionary of an important public body like the 
University, to rule out a resolution which directly concerned him in his official 
capacity, even if he took the view that he had the power to do so. In this 
connection, it may be pointed out that the Vice-Chancellor could have referred 
the question as to whether the petitioner’s resolution fell within s. 8(/) of the 
Act to the Chancellor under s. 60, and he had sufficient time to do so, but he has 
not chosen to adopt that course. In my opinion, if a question regarding the 
interpretation of any provision of the Act arises, s. 60 can be invoked, irres- 
pective of the question as to whether the Vice-Chancellor has a doubt in 
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regard to it, or was clear in his mind about it. I am not expressing any opinion 
on the question as to whether it would be legal or even proper, for the Vice- 
Chancellor to preside over a meeting at which such a resolution is on the 
agenda, or might be put up under Regulation No. 11 notwithstanding his 
prior rejection of it, rather than remain absent and allow some other person 
to take the chair at such meeting under Regulation No. 2. I must, however, 
state that I do not share the view of my brother Deshmukh on that question. 
T do not think it necessary to discuss the several other points which arose in 
the course of the argument and which have been dealt with by my brother 
Deshmukh as, with respect to him, in my opinion, they do not arise in this 
petition. 

In the result, I would make the rule absolute in terms of prayer (1) of the 
petition. As my brother Deshmukh and myself have differed in regard to 
all the three propositions formulated by Mr. Kukde which have been set out 
above, the papers will have to be placed before the Chief Justice to have the 
questions contained in those three propositions referred to a third Judge 
under cl. 36 of the Letters Patent. In the situation which has arisen by 
reason of my brother Deshmukh and myself having differed, and in view of 
the fact that the meeting of the University Court is fixed for tomorrow and 
my brother Deshmukh is not agreeable to a stay being granted pending the 
disposal of this matter as prayed for in prayer (2) of the petition, I do hope 
that, in fairness to the petitioner, the meeting of the University which is fixed 
for February 22, 1969 will be adjourned till this petition is decided by a 
third Judge. 


The petition was accordingly heard by Chandurkar J. 


8. G. Kukde and V. 8. Sirpurkar, for the petitioner. 
- A. S. Bobde, for opponent No. 1. 
C. 8. Dharmadhikari, for opponent No. 2, 


CHANDURKAR J. On a difference of opinion between Mr. Justice Deshmukh 
and Mr. Justice Vimadalal this petition has been placed before me under the 
orders of my Lord tbe Chief Justice. 


The petitioner, who is a member of the Court of the Nagpur University 
and a principal of the Janata Mahavidyalaya, Chandrapur, had forwarded to 
the Registrar of the Nagpur University a resolution dated January 29, 1969 
which he desired to move at the meeting of the Court which was convened to 
be held on February 22, 1969 by a notification issued on January 15, 1969 by 
the Registrar of the Nagpur University, respondent No. 2 to the petition. 
This resolution recites that the Chancellor of the Nagpur University should 


‘‘be apprised of the discontent and dissatisfaction prevailing in the functioning of the affairs 
of the Nagpur University during the regime of the Vice-Chancellor, Dr. V. B. Kolte, on account 
of the Vice Chancellor’s acts of favouritism and nepotism in matters of employment, creating 
a sense of insecurity amongst the University employees; by his acts of undue interference in the 
functioning of the Faculties of the University; his unwarranted interference in the affiliation 
of new colleges and continuance of affiliations and in the management of the affiliated colleges, 
bringing about wholesale dissatisfaction amongst the students, the teachers and the public in- 
terested in University education and for that reason this Court requests the Hon’ble Chancellor 
to appoint a Committee under the provisions of sub-section (1) of section 8 of the Nagpur Uni- 
versity Act, 1968, to cause an enquiry to be made in respect of the matters referred to above 
and to take necessary action against Vice Chancellor Dr. V.B. Kolte for the mal-administration.” 


The petitioner claims that he had given the requisite notice of 23 days in 
respect of this resolution and that he was entitled to have this resolution in- 
eluded in the agenda of the meeting scheduled to be held on February 22, 
1969. A communication dated February 11, 1969 was, however, received by 
the petitioner from the Deputy Registrar acting for the Registrar of the Uni- 
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versity by which he was intimated that the matter referred to in his reso- 
lution did not fall within the purview of s. 8(/) of the. Nagpur University 
Act, 1963, and that the Vice-Chancellor had, therefore, ‘‘in acordance with 
the provisions of Regulation No. 54 of the Rules of Procedure of the Court’’ 
directed him to inform the petitioner that his resolution cannot be taken on 
the agenda of the University Court meeting. 

After this communication was received by the petitioner he approached this 
Court by a petition filed on February 15, 1969 challenging the decision of 
the Vice-Chancellor. His grievance is that he has been illegally precluded 
from moving the resolution at the meeting of the University Court. In his | 
petition he challenged the decision of the Vice-Chancellor not to include the 
resolution in the agenda for the meeting to be held on February 22, 1969 on 
four grounds. These grounds are as follows: 1 

(1) The view expressed by the Vice-Chancellor that the resolution does not 
fall within the purview of s. 8(/) of the Nagpur University Act is not correct. 

(2) The Vice-Chancellor is not entitled to forbid the said resolution from 
being considered by the University Court under Regulation 54, because under 
that Regulation the Vice-Chancellor is not entitled to preclude the resolution 
from going on the agenda even before the Court meeting is held. 

(3) Neither the Vice-Chancellor (respondent No. 1) nor the Registrar (res- 
pondent No. 2) haye any choice once a resolution is submitted if the Vice-Chancel- 
lor does not refer it to any other body. 

(4) As the resolution pertains to the regime of the Vice-Chancellor and 
allegations were made in respect of the Vice-Chanccllor himself he should not 
have sat in judgment over the resolution instead of allowing the said resolu- 
tion to go on the agenda and be freely discussed at the meeting of the Court. 
On these grounds the petitioner asked for a direction that the resolution should 
be included in the agenda of the meeting of the Nagpur University Court 
scheduled for February 22, 1969. -A relief that during the pendency of the 
petitioner’s petition the respondents should be directed not to hold a meeting 
of the University Court was also asked for, but that part of the relief is not 
now material because the meeting has already been held as scheduled. 

Both the respondents denied that the petitioner was entitled to any relief 
on the grounds enumerated above. According to their case in the return, the 
interpretation put forward by the petitioner upon Regulation 54 was not cor- 
rect and they contended that even before the University Court meeting the 
Vice-Chancellor is entitled to give'a decision about the inclusion of the reso- 
lution in the agenda. They also denied that merely because the resolution 
pertained to the regime ofthe Vice-Chancellor, the Vice-Chancellor could not 
have taken a decision not to allow the resolution to be discussed at the meeting. 
Their further case was that initiation of an enquiry or inspection at the in- 
stance of the University was neither called for nor’ was it within the compe- 
tence of the University Court. According to them, the resolution which was 
sent by the petitioner was not covered by any of the powers or duties of the 
University Court ‘as contemplated by s..18 or other relevant provisions of- the 
Act. The right of the petitioner to move the said resolution was also contested 
on the ground that the Nagpur University Court has no say in the matter of 
appointment of the Vice-Chancellor nor has it any power, authority or jurisdic- 
tion to pass a resolution which was in the nature of vote of no confidence in the 
Vice-Chancellor. 

The petition was heard by Deshmukh and Vimadalal JJ. On a construction 
of s. 8 of the Nagpur University -Act, 1963, Deshmukh J. held that the Univer- 
sity Court comes into the picture for the first time under sub-s. (2) of s. 8 
of the Act and therefore to make the Court deliberate on a private resolution 
upon such information as the petitioner may have and make the Court express 
some opinion for or against the resolution would be to subvert the provisions 
of s. 8. He further held that the resolution was premature and had no scope 
in the scheme of the Act, and therefore, the Vice-Chancellor could prevent 
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the resolution from going before the Court in exercise of his powers under 
s. 12(3) of the Act which deals with the powers and duties of the Vice-Chan- 
cellor. Deshmukh J. construed Regulation 8 of the Rules and Procedure of 
the Court as giving power to the Vice-Chancellor to send only such resolu- 
tions for the deliberation of the various bodies, including the Court, which 
related to their respective functions and to keep out the other resolutions 
which did not fall in the above category. Alternatively he held that if Re- 
gulation 8 did not in terms clothe the Vice-Chancellor with these powers the 
resolution was clearly outside the purview of the Act and was ultra vires 
of the Act and the Vice-Chancellor had all the powers to keep out such a 
resolution from the deliberation of the Court under Regulation 8 read with 
sub-s. (3) of s. 12 of the Act. He held that not only did the resolution 
not refer to a topie on which deliberation is permissible or possible under the 
provisions of s. 18, but that deliberation upon the alleged misconduct of the 
Vice-Chancellor is not within the purview of the Court under any of the provi- 
sions of the Act. On the question whether the petitioner was entitled to a 
relief under art. 226 of the Constitution of India, Deshmukh J. held that to 
move a resolution upon a subject which was ultra vires of the Act did not 
appear to be the right of the petitioner under Regulation 8, and therefore, he 
was not entitled to the assistance of this Court in doing something which he 
was unable to justify as being legally done. , 

Vimadalal J. did not agree with the view taken by Deshmukh J. that the 
Vice-Chancellor had power to rule out the resolution sent by the petitioner 
prior to the meeting of the University Court. The petitioner’s case was for- 
mulated in three propositions which he discussed. These propositions were: 

(i) That the petitioner’s resolution does fall within s. 8(/) of the Act; 

(ii) that even if the petitioner’s resolution does not fall within s. 8(/) of 
the Act, it cannot be ruled out by the Vice-Chancellor prior to the meeting, 
but could only be dealt with at the meeting in accordance with Regulations 
Nos. 45 and 54; and 

(ii) that the action of the Vice-Chancellor in ruling out the resolution in 
question which was directed against him was contrary to the principles of 
natural justice in so far as he was thereby acting as a Judge in his own cause. 
Vimadalal J. took the second proposition for consideration first and held that 
Regulation 54 relates only to what can be done at the meeting of the Court 
itself and did not profess to deal with the situation prior to the meeting. He 
further took the view that the respondents were not entitled to fall back on 
Regulation 8 or s. 12(3) of the Act, because not only did the communication, 
of the Registrar sent to the petitioner not refer to any exercise of powers 
under this Regulation but the case that the action of the Vice-Chancellor was 
` valid under Regulation 8 read with s. 12(3) was not to be found even in the 
return. He took the view that it would not be permissible for the respondents 
to sustain the action of respondent No. 1 on the basis of a provision, the power 
under which was never sought to be exercised; and even on merits he took 
the view that all resolutions in respect of which actions under Clauses (1) 
_ and (2) of Regulation 8(b) were not taken had to be entered on the agenda. 

On a construction of s. 12(3) of the Act, he held that the provision did not 
relate to the proceedings connected with the meeting of the University Court 
with which only sub-ss. (J) and (2) of that section were concerned. He held 
that though s. 12(3) was very wide in terms it did not confer any power on 
the Vice-Chancellor to keep out a resolution from reaching the meeting of the 
University Court for which it was intended. Referring to the first proposi- 
tion reproduced above, Vimadalal J. held that the petitioner’s resolution fell 
within the terms of s. 8(/) as it related to ‘‘matters connected with the Uni- 
versity” within the terms of s. 8(/). He further held that matters relating 
to employment, affiliation and functioning of the Faculties fall within s. 18 
and that all matters connected with the University in regard to which an in- 
spection or enquiry may be ordered by the Chancellor under s. 8(/) ultimately 
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will have to be considered by the University under-s. 8(2), which was there- 
fore a power or duty of the University Court in addition to the powers enumer- 
ated in s. 18. He further observed that though the resolution of the petitioner 
did fall within s. 8(/) that was really a matter primarily for the Chairman 
of the meeting, whoever he may be, to decide. Vimadalal J. did not think it 
necessary to go into the question whether the action of the Vice-Chancellor 
in ruling out the resolution was contrary to the principles of natural justice. 
He however expressed an opinion that it was improper for the Vice-Chancellor 
to`rule out a resolution which directly concerned him in his official capacity 
even if he took the view that he had the power to do so. He did not express 
any opinion on the question as to whether it would be legal or even proper 
for the Vice-Chancellor to preside over a meeting at which such a resolution 
is on the agenda or might be put up under Regulation No. 11 notwithstanding 
his prior rejection of it, rather than remain absent and allow some other person 
to take the chair at such a meeting under Regulation No. 2. Having discussed 
the questions as stated above, Vimadalal J. expressed the view that he did 
not think it necessary to discuss several other points which arose in the course 
of the argument and which have been dealt with by Deshmukh J. as, with res- 
pect to him, in his opinion, they did not arise in the petition. 

There was thus a difference of opinion on the question whether the Vice- 
Chancellor had the power to rule out the resolution Annexure 1 from the 
agenda of the meeting of the Court which was to be held on February 22, 1969 
before the time of the meeting. Regulation 8 of the Rules of Procedure of 
the Court which admittedly are the Regulations which are in force is as 
follows: 

“g, (a) A member who wishes to move a resolution shall give twenty-three clear days 
notice of his intention to do so to the Registrar, and shall together with the notice, submit a 
copy of the resolution which he wishes to move. The Vice-Chancellor may in his discretion 
allow to be entered on the agenda any resolution received beyond time. 

(b) The Registrar, before entering any such resolution cn the agenda paper, shall submit 
it to the Vice-Chancellor and the Vice-Chancellor may refer— 

(1) any resolution on a matter the consideration of which in the first instance properly 
appertains to another authority or body of the University, except a resolution submitted under 
the provisions of sub-section (6) of Section 27 of the Act, to the appropriate authority or body 
for consideration and the decision of that authority or body shall be placed before the Court at 
its next meeting and 

(2) any resolution tending to revise the Acts of the Executive or Academic Council under 
the provisions of Section 18 of the Act, to the Council concerned at a mecting of that Council 
preceding the meeting of the Court, and the decision of the Council shall be placed before the 
Court.” 


The petitioner’s contention is that under this Regulation the duty of making 
an agenda is that of the Registrar and the power of the Vice-Chancellor in 
respect of a resolution sent by a member of the Court under this rule is limited 
to the one contained in clause (b) and if the Vice-Chancellor does not refer 
a resolution to an authority or body of the University, the consideration of 
which in the first instance may properly appertain to that body, the Registrar 
must include the resolution in the agenda of the meeting for which it is in- 
tended. The learned counsel for respondent No. 1, however, argues that Re- 
gulation 8(b) of the Rules governing the procedure of the Court must be so 
construed as to vest powers in the Vice-Chancellor not only to see whether the 
resolution pertains to any other body of the University, but also to see whether 
it pertains to the duties and the powers of the Court. 


In order to appreciate the rival contentions a reference to some provisions 
of the Act and the Regulations is necessary. Section 15 of the Act prescribes 
that the Court is an authority of the University and under s. 13 it is provided 
that the Registrar shall be a whole time salaried officer and shall act as the 
Secretary of the Court, of the Executive Council, of the Academic Council 
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and of the Board of University Teaching and Research. Thus statutorily the 
Registrar is required to function as the Secretary of the University Court. 
Under Regulation 8 of the Rules of Procedure of the Court a member who 
wishes to move his resolution has to give twenty-three clear days notice of 
his intention to do so to the Registrar and has to submit a copy of the resolu- 
tion which he wishes to move. Having regard to the fact that the Registrar 
is to function as the Secretary of the Court it is clear that when a resolution 
is required to be sent to him under Regulation 8(a) he is functioning as the 
Secretary of the Court. A discretion is given to the Vice-Chancellor under 
the latter part of clause (a) of Regulation 8 to allow a resolution received 
beyond time to be entered on the agenda. Clause (a) of Regulation 8 does not 
seem to give any discretion either to the Registrar or to the Vice-Chancellor 
to exclude from the agenda any resolution if it satisfies the condition of the 
required notice. The latter part of clause (a) of Regulation 8 gives a clear 
indication that while resolutions received beyond time could be entered on the 
agenda only if the Vice-Chancellor allows them, other resolutions received 
within time must be entered on the agenda by the Registrar who also is the 
Secretary of the Court. Under clause (b) the Registrar has to submit a 
resolution received by him to the Vice-Chancellor before entering it on the 
agenda and that clause also lays down how the Vice-Chancellor may deal with 
a resolution so submitted to him by the Registrar. The words ‘‘before enter- 
ing any such resolution on the agenda paper” in clause (b) clearly refers to 
the resolution referred to in clause (a), namely, resolution received within 
time and resolution which may have been received beyond time but the Vice- 
Chancellor, in his discretion, has allowed it to be entered on the agenda. After 
a resolution is submitted to the Vice-Chancellor, if he finds that the considera- 
tion of that resolution in the first instance properly appertains to another 
authority or body of the University he has discretion to refer that particular 
resolution to the appropriate authority or body for consideration and the 
decision of that authority or body is required to be placed before the Court 
at its next meeting. The words ‘‘properly appertains to another authority 
or body of the University’’, must be construed as referring to a body or autho- 
rity other than the University Court. Otherwise the word ‘‘another’’ will 
have no significance and in my view the use of the word ‘‘another’’ is clearly 
intended to indicate that the body or authority contemplated is other than 
the University Court. It is only if the Vice-Chancellor exercises his discre- 
tion in respect of any such resolution that that resolution can be referred 
to another body or authority, with the result that it requires to be omitted 
from the agenda of that particular meeting and the subject is then placed at 
the next meeting of the Court. Sub-clause .(2) of clause (b) relates to a 
resolution tending to revise the acts of the Academic Council or the Executive 
Council under the provisions of s. 18 of the old Act. The powers and duties 
of the Nagpur University Court under the Nagpur University Act, 1923, were 
different from the powers and duties of the Court under the present Act. 
Under s. 18 of the old Act it was provided that the Court shall be the supreme 
governing body of the University and shall have power to revise the acts 
of the Executive and Academie Cauneils and shall exercise all powers and 
perform all duties conferred or imposed on it by or under this Act and shall 
exercise all the powers of the University not otherwise provided for by or 
under this Act. Thus the provisions of s. 18 of the old Act gave authority to 
the Court to revise the acts of the Executive and Academic Councils and it 
is in respect of such resolutions that the Vice-Chancellor could exercise power 
under sub-clause (2) of elause (b) of Regulation 8. The position of the 
Court, however, under the new Act is entirely different and it ceases to be 
the supreme governing body of the University. The resolution contemplated 
-by sub-clause (2) of clause (b) of Regulation 8 was a resolution intended to 
revise the acts of the Executive or Academic councils by the Court in the 
exercise of its powers as the supreme governing body of the University. Such 
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a position cannot be contemplated now, and therefore, sub-clause (2) of clause 
(b) of Regulation 8 must be taken to be inoperative. This position was not 
disputed by the learned counsel for the respondents. The construction which 
is sought to be placed on Regulation 8 by the learned counsel for the res- 
pondents that the power to refer a resolution to any other body or authority 
of the University must be taken to include the power to refer or not to refer 
a resolution to the Court is not borne out by the manner in which Regulation 8 
is framed. The discretion of the Vice-Chancellor while dealing with a reso- 
lution submitted to him by the Registrar is clearly limited by the provisions 
of clause (b)(1) of Regulation 8 and no further power or discretion to 
the Vice-Chancellor can be read in Regulation 8. On a simple construction 
of Regulation 8, therefore, I am of the view that subject to action being taken 
by the Vice-Chancellor under sub-clause (b) all resolutions including those 
received beyond time but permitted to be entered on the agenda, in which 
such action is not taken must be entered by the Registrar who is the Secretary 
of the Board on the agenda of the meeting for which they are submitted. 

This construction also receives support from Regulation 9 of the Rules of 
Procedure of the Court. Regulation 9 is as follows: 


“9, The Registrar shall, eighteen clear days before the day of the meeting, forward to 

each member an agenda paper showing the business fo be brought before the meeting and resolutions 
to be proposed to which notice has been ziven and the names of the proposers of the resolution.” 
(Italics are mine), 
This Regulation makes it clear that the agenda paper must show resolutions of 
which notice has been given and the resolutions contemplated by this Regula- 
tion are the resolutions of which notice has been given under Regulation 8(a). 
This Regulation does not make auy mention of the fact that resolutions which 
are only permitted by the Vice-Chancellor to be put on the agenda paper are 
to be included in the agenda and the only requirement which is. to be fulfilled 
for a resolution to be included in the agenda which is to be forwarded by 
the Registrar to the members of the Court is that due notice as contemplated 
by Regulation 8 has been given. The action of the Vice-Chancellor, there- 
fore, in deciding ‘‘that the resolution should not be inscribed on the agenda’”’, 
to use the words of the counsel for the respondents, cannot be supported on 
the ground that he had any power to so decide under Regulation 8. 

The learned counsel for the respondents then contended that the power to 
rule out resolution from agenda could also be spelled out from Regulation 
No. 11 of the Rules of Procedure of the Court. Regulation 11 is as follows: 

“11, No business other than that contained in the agenda paper shall be transacted at 
a meeting unless with the consent of the Chairman of the mecting, and unless permission is given 
` to introduce it by the vote of majority of the members present.” 

It is argued that in view of this provision a resolution which is not contained 
in the agenda paper could still be discussed at a meeting with the consent of 
the Chairman and if permission is givén to introduce it by the vote of majority 
of the members present. The further argument is that a matter may not be 
included in the agenda paper for diverse reasons and one of the reasons 
can .be that a resolution can be excluded from the agenda. Thus according 
to the learned equnsel for the respondents, if a resolution which was not on 
agenda can be discussed in the meeting, then a power must be implied in the 
Vice-Chancellor that the resolution could be ruled out of agenda prior to the 
meeting. I am unable to see how such a proposition can flow from Regulation 
11. The manner of submission of resolution and the making of the agenda is 
specifically provided by Regulation 8 and Regulation 8 also prescribes the con- 
tingeney in which a particular resolution may not be put on the agenda of 
that particular meeting of the University Court, i.e. if action is taken under 
clause (1) of Regulation 8(b). Tn the face of the provisions of Regulation 8 - 
and in the absence of any express provision empowering the Vice-Chancellor 
to rule out the resolution from the agenda of the meeting, it is impossible to 
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spell out such a power from Regulation 11 which does not even remotely refer 
to any such power. 


The learned counsel for the respondents then referred to the provisions of 
s. 16 of the Bombay General Clauses Act which provides that where a power 
to make any appointment is conferred, then unless a different intention appears, 
an authority having power to make the appointment shall also have a power to 
suspend and dismiss any person appointed by it in exercise of that power and 
contended that if there was a power to include a particular item on the agenda, 
then a power must also be implied to exclude an item from the agenda. The 
learned counsel relied on a decision of the Federal Court in'K. V. Rayarappan 
Nayanar v. K. V. Madhavi Amma!. The Federal Court in this case has held 
that O. XL, r. 1, Civil Procedure Code which empowers the Court to appoint 
a Receiver must be read along with s. 16 of the General Clauses Act, 1897, which 
provides that the power to make an appointment includes the power to re- 
move or dismiss the person appointed, and an order removing a Receiver is 
therefore an order under r. 1 of O. XL, Civil Procedure Code, appealable 
under the provisions of O. XLIJIT, r. 1, Civil Procedure Code. 


Section 16 of the Bombay General Clauses Act provides for a statutory 
power to suspend or dismiss a person in the authority which has the power to 
make the appointment. In my view the provisions of s. 16 of the General 
Clauses Act or the principle contained therein does not help the respondents. 
Referring to s. 16 of the General Clauses Act their Lordships of the Federal 
Court in Rayaradppan Nayanar’s case (cit. supra) have observed as follows 
(p. 669) : 

‘The statute hus codified the well understood rule of general law as stated by Woodroffe 
on Receivers, Fourth Edition, that the power to terminate flows naturally and as a necessary 
sequence from the power to create. In other words, it is a necessary adjunct of the power of 
appointment and is exercised as an incident to, or consequence of, that power;...”’ 


The existence of the power to make the appointment is a precondition for the 
applicability of s. 16 of the General Clauses Act. If the Vice-Chancellor has 
no power to decide whether a resolution should be included in the Agenda 
or not, then the question of a further power not to include it does not arise. 
The only power -which the Vice-Chancellor has under Regulation 8 is one to 
condone the delay in giving a notice of the resolution and to refer a particular 
resolution to an authority or body of the University other than the University 
Court. Applying the principle of s. 16 of the Bombay General Clauses Act, 
assuming it to be applicable, it can only mean that the power to condone the 
delay includes the power not to condone it and the power to refer a resolution 
to another authority or body implies the power not to refer it to such a body 
or authority. But if beyond these two powers the Vice-Chancellor has no other 
power in the matter of resolutions submitted to the Registrar, it is difficult to 
sustain the action of the Vice-Chancellor of deciding to exclude the petitioner’s 
resolution from agenda on the basis of the analogy of s. 16 of the General 
Clauses Act. In my view this not a case where the applicability of the 
principle contained in s. 16 of the General Clauses Act can be successfully - 
invoked by the respondents. | 


The respondents then contended that Regulation 8 was not a total repo- 
sitory of the power to deal with an agenda and that such power can also be 
epelt out from s. 12(3) of the Act. It is contended on behalf of the respondents 
that if the resolution was outside the powers of the Court the Vice-Chancellor 
acting in exercise of the powers under s. 12(3) of the Act which cast on him 
a duty to see that the Statutes are faithfully observed was entitled to take 
a decision that the resolution was ultra vires the powers of the Court and he 
had, therefore, power to direct that the resolution should not be included in 
the agenda of the meeting. To appreciate this contention it is necessary to 
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refer to the provisions of s, 12(/), (2) and (3) of the Act, which are as 
follows: 

“12. (D The Vice-Chancellor shall be the principal executive and academic officer of 
the University and shall, in the absence of the Chancellor, preside at meetings of the Court and 
any convocation of the University. He shall be an ez-officio member and the Chairman of the 
Executive Council of the Academic Council, and of the Committees constituted under sections 
45,46 and 47. He shall be entitled to be present, with the right to speak, at any meeting of 
any other authority or body of the University, but shall not be entitled to vote thereat unless 
he is a member of that authority or body. 

(3) The Vice-Chancellor shall have power to convene meetings of the Court, Executive 
Council, the Academie Council, the Board of University Teaching and Research and such 
other authorities of which he'is the Chairman. He may delegate this power to any other 
officer of the University. 

(3) It shall be the duty of the Vice-Chancellor to ensure that this Act, the Statutes, 

Ordinances and Regulations are faithfully observed, and he shall have all powers necessary 
for this purpose,” 
Section 12(/) provides that the Vice-Chancellor shall be the principal exe- 
cutive and academic officer of the University and shall, in the absence of the 
Chancellor, preside at meetings of the Court. He has also been made an ex- 
officio member and the Chairman of the Executive Council, of the Academie 
Council and of the Committees constituted under ss. 45, 46 and 47. Under 
sub-s. (2) the Vice-Chancellor has been given a power to convene meetings 
of Court, Executive Council, the Academie Council, the Board of University 
Teaching and Research and such other authorities of which he is the Chairman. 
This power to convene meetings of these bodies can be delegated by him to 
any other officer of the University. Then under sub-s. (3) a duty is cast 
on the Vice-Chancellor to ensure that the Act, the Statutes, Ordinances and 
Regulations are faithfully observed and he can exercise all powers necessary 
for the purpose. It is obvious that this duty which is cast on the Vice-Chan- 
cellor is in his capacity as the principal Executive and Academic officer of the 
University. The function of making an agenda of the meeting of the Univer- 
sity Court, has, by the Regulations been entrusted to the Registrar, who is the 
Secretary of the Court. It is difficult to extend the scope of-the powers or 
duties of the Vice-Chancellor as principal Hxecutive and Academic officer of 
the University to the field which is expressly covered by specific rules, and in 
my view s. 12(3) has no relevance so far as the determination of the question 
whether a matter should be allowed to be debated by the University Court or 
not is concerned. Indeed, in my opimion, the position would be the other 
way, and if as according to the learned counsel for the respondents under this 
section a Supervisory jurisdiction is given to the Vice-Chancellor over the 
acts of the Registrar in his capacity as the Secretary of the Board, or while 
he is performing his functions under Regulation 8, then having reached to the 
construction, which I have placed on Regulation 8, it will be the duty of the 
Vice-Chancellor to see that the Registrar observes the Regulations and puts 
every resolution, of which proper notice has been given, on the agenda paper. 
As I shall presently show the question whether a resolution included on the 
agenda is in order or not is really for the Chairman of the meeting of the 
Court to decide. In my view in the purported exercise of the powers of the 
Principal Executive and Academie Officer under s. 12(3) of the Act, the 
Vice-Chancellor cannot control the proceedings of the meeting of the Court 
because that is a function which, under the Regulations, belongs to the Chair- 
man of the meeting and in a given case the Chairman of the meeting may or 
may not be the Vice-Chancellor. This is clear from Regulation 2 of the Rules 
of Procedure of the Court which reqùires that if both the Chancellor and 
the Vice-Chancellor are absent from any meeting, the members shall elect a 
Chairman for the meeting. 
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It was contended for the petitioner that in the return filed by the respon- 
dents it is not their case that the Vice-Chancellor was acting in the exercise 
of his powers under s. 12(3). It is true that the respondents have not sought 
to support the action of the Vice-Chancellor in the return on the basis of the 
alleged powers under s. 12(3), but it is well established that if an act done 
by an authority is referable to a particular power which that authority pos- 
sesses, merely because that authority states a wrong provision of law as a 
source of its power that authority cannot be shut out from showing that the 
exercise of that power is referable to some other provision in the Act. In 
Hukumchand Mills v. State of Madhya Pradesh? their Lordships of the Sup- 
reme Court observed that it is well settled that merely a wrong reference to 
the power under which certain actions are taken by the Government would 
not per se vitiate the act done, if they can be justified under some other 
power pnder which the Government could lawfully do these acts. In my 
view these observations will apply with equal force to the acts of a statutory 
authority and merely because a statutory authority makes a wrong reference 
to the provisions of law under which it was acting, if, in fact, that act of 
the statutory authority is referable to any other provision of law that autho- 
rity ig entitled to justify the act under that provision. If s. 12(3) really 
could have been successfully invoked by the respondents they were entitled to 
have the action of the Vice-Chancellor supported under s. 12(3), but as I have 
pointed out s. 12(3) does not give any such power. as the respondents claim 
for the Vice-Chancellor. 

It was further argued that a power to convene a meeting given to the Vice- 
Chancellor under s. 12(2) coupled with the power under s. 12(/) will take 
in a power to decide whether a matter should be taken on an agenda or not. 
Even this argument it is difficult for me to accept. The power under s. 12(2) 
is restricted only to the convening of the meeting of the Court and other 
bodies specified therein. The word -‘‘convene’’ means, according to Oxford 
Dictionary, to come together, to assemble or meet for a common purpose or for 
united action; to cause to come together, to summon (a person) before a tri- 
bunal. In the context in which the word ‘convene’ is used in s. 12(2) of the 
Act it can only mean ‘‘eall’’ or ‘‘summon’’. Thus s. 12(2) only provides 
for calling of the meeting of the Court and other bodies or authorities. It is 
that limited power, which itself is capable of delegation, that is given under 
s. 12(2) and I fail to see how this power could be said to include something 
which is not even conveyed by the term “convene’’ which is used in s. 12(2). 
Therefore, even under s. 12(2) read with s. 12(/) the Vice-Chancellor cannot 
be said to have the power to decide whether a resolution should be placed on an 
agenda or not. 

It is next contended on behalf of the respondents that the resolution sub- 
mitted by the petitioner does not relate to any of the items specified in s. 18 
of the Nagpur University Act, 1963, which provides for powers and duties of 
the Court, and therefore, the resolution could not be discussed by the Nagpur 
University Court. Another limb of the same argument is that the subject 
of asking the Chancellor to make an enquiry under s. 8 of the Act is also 
not within the powers of the Court and therefore it was rightly excluded 
from the agenda by the Vice-Chancellor. On the other hand it is argued on 
behalf of the petitioner that under el. (2+) of s. 29 of the Act the University 
Court has the power to frame Statutes regarding classification and mode of 
appointment of teachers of the University and if there is any violation of any 
Statutes regarding the appointments of teachers of the University, then the 
Court will have the power to discuss whether the Statutes framed by it have 
been violated or not. According to the learned counsel, the resolution relates 
to a sense of insecurity amongst the University employees on account of the 
Vice-Chancellor’s acts of favouritism and nepotism in matters of employment, 
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and therefore the resolution relates to the question .whether the Statutes re- 
garding employment of teachers have been violated or not. His further argu- 
ment is that the several Faculties are Authorities of the University under 
s. 15(tv) of the Act, and under s. 29(#) the Court has a power to frame 
Statutes regarding the constitution, powers and duties of the authorities of 
the University, which also include the. Faculties. The argument is that the 
Faculties must be allowed to function in accordance with the Statutes framed 
by the Court and if these Statutes are violated as a result of undue inter- 
ference in the functioning of the Faculties of the University the Court is 
entitled to take notice of this interference and discuss the matter. Further 
about the subject of dissatisfaction amongst the students, the teachers and 
the public interested in the University education, with regard to which the 
resolution is framed, the learned counsel for the petitioner contends that 
this is covered by cl. (vi) of s. 18(7) which is as under: 


“18, (1) (vt) Subject to such conditions as may be prescribed by or under this Act, the 
Court shall exercise the following powers and perform the following duties, namely :— 

to instilute and confer degrees, diplomas, certificates and other academic distinctions;”’ 
It is further argued on behalf of the petitioner that the University Court has 
the power to consider and pass resolutions on the annual reports which are 
framed and presented to the Court as required by s. 51 of the Act and the 
annual report must relate to the affairs of the University in the préceding 
year and if the report can- be discussed by the Court this discussion must neces- 
sarily relate to the acts of the Vice-Chancellor in his capacity as the principal 
Executive and Academic officer of the University and therefore a discussion 
of the acts of the Vice-Chancellor not only cannot be said to be outside the 
purview of the powers of the Court, but falls expressly within such powers 
under s. 18. He further relies on Regulation 56 of the Rules of Procedure of 
the Court under which a member of the Court is entitled to put questions 
regarding any matter connected with the administration of the University. 
He relies on clause (e) of-the conditions which are laid down in that proviso 
which reads as follows: 

“Provided that no question shall be admitted, unless it complies with the following ` 
conditions :— i 


(e) It shall not refer to the cliaracter or conduct of any person, st in his official 
capacity as connecled wilh the University.” 
On the basis of this condition (e) it is contended that the conduct of the 
Vice-Chancellor in his official capacity can expressly be made subject of ques- 
tions to be asked by a member of the Court which again indicates, according ~ 
to the learned counsel, that conduet of the Vice-Chancellor in his official capa- 
city can be a subject matter of discussion in the University Court. Huis further 
contention is that s. 8 empowers the Chancellor to cause an enquiry to be made 
in respect of any matter connected with the University and that the matters 
raised by the resolution are certainly matters which are connected with the 
University and ifthe Court can discuss these matters, then the Court can also 
suggest to the Chancellor that an enquiry into the matters raised by the re- 
solution should be made by the Chancellor. According to him, Regulation 
45 gives the Chairman of the meeting power to give a ruling on a point of 
order, aud, if at all, it is in exercise of this power that the resolution could 
be ruled ont by the Chairman. 

I have reproduced the rival contentions because the question whether the 
resolution falls within the powers and duties of the Court under the Act 
was argued before me. In my view, however, the question whether the resolu- 
tion sent by the petitioner falls or does not fall within the powers and duties 
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of the Court is a matter which does not arise for decision in this case. In 
my view the scope of the petition cannot be unduly enlarged. The limited 
grievance of the petitioner in this case is that the Vice-Chancellor does not 
have the power to decide if a resolution should be excluded from the agenda 
and to rule out the resolution even before the meeting. If the Vice-Chancellor 
does not have this power under any of the provisions of the Act or the Regula- 
tions as held by me, then the question whether the resolution is outside the 
powers of the Court as contained in s. 18 or any other provision of the Act 
or whether the Court was competent to discuss a resolution regarding action 
to be taken by the Vice-Chancellor under s. 8 of the Act is really a matter 
on which the Vice-Chancellor is not competent to take a decision before the 
meeting is held. The occasion to decide whether the subject contained in 
the resolution falls withm the competence of the powers and duties of the 
Court is only the meeting of the Court and the proper person to take that deci- 
sion is the Chairman of that meeting, whosoever he may be, in accordance with 
the Rules of Procedure of the Court. If the question of such determination 
properly falls within the power and jurisdiction of the Chairman of the meet- 
ing of the Court, in my view and with respect to Deshmukh J., it will not 
be proper for this Court to decide that question before the authority 
competent to decide it has given a decision on it. In this context a re- 
ference may well be made to Regulation 11 which permits a matter not 
contained in the agenda to be transacted with the consent of the Chairman 
of the meeting and if permission to introduce it is given by the vote of ma- 
jority of the members present. This indicates that the ultimate decision, 
right or wrong, whether a resolution should be discussed or not, ultimately 
rests with the Chairman and the majority óf the members present at the meet- 
ing. In such circumstances any decision on the question whether the resolu- 
tion can or cannot be diseussed by the Court will be premature having regard 
to the limited scope of the petition, which relates essentially to the powers 
of the Vice-Chancellor which he purported to exercise by excluding the reso- 
lution from the agenda before the meeting. : 


The next argument in support of the action of the Vice-Chancellor is that if 
the Vice-Chancellor had the power to give a decision on the legality and vali- 
dity of the resolution of the petitioner at the, meeting he could well exercise 
those powers even prior to the meeting. According to the learned counsel, 
what could be done ‘‘at the meeting” could also be done at a point of time 
proximate and near to the time of the meeting and in support of this proposition 
the learned counsel relies on a decision in the Supreme Court in Jai Charan 
Lal v. State of U.P3 A reference is also made to the meaning of the word 
‘fat’? in the Oxford Dictionary, which meaning is given as ‘‘in a sense of close 
to or nearby’’. J am unable to accept the argument that if a decision regard- 
ing the resolution can be given at the meeting it could also be given prior to 
the meeting. As already pointed out, the Regulations governing the Rules 
of Procedure of the Court contemplate that the questions raised at the meeting 
shall be decided by the Chairman, who, as already stated, may or may not 
be the Vice-Chancellor. Even if the Vice-Chancellor is the Chairman, then 
it is in his capacity as the Chairman. of the meeting and not as the Vice-Chan- 
cellor that he gets the power to decide the legality or validity of a resolution 
sought to be moved by a member of the Court at the meeting of the Court. 
The powers which are given to the Chairman by the Rules of Procedure of the 
Court are the powers of the Chairman and not the powers which are to be 
exercised as the Vice-Chancellor. The powers of the Chairman of the meeting 
could only be exercised by the Chairman at the meeting itself. I fail to see 
how the learned counsel can draw any support from the decision in Jat Charan 
Lal’s case relied upon by him. The facts in that case were that under the 
provisions of the U.P. Municipalities Act the District Magistrate’ who had a 
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power to convene a meeting to consider a motion of no confidence on the Pre- 
sident of the Board, had to arrange with the District Judge for a stipendary 
civil judicial offcer to preside at the meeting and there was a prohibition that no 
other person shall preside at such a meeting. Sub-section(5) of s. 87 of the 
U.P. Municipalities Act which dealt with the motion of no confidence against 
the President was as follows: 

“$7, (5) If the judicial officer is unable to preside at the meeting, he may, afler recording 
his reasons adjourn the meeting to such other date and time as he may appoint bul not later 
than fifteen days from the date appointed for the meeting under sub-section (8). He shall 
without delay communicate in writing to the District Magistrate the adjournment of the meet- 
ing. It shall not be necessary to send notice of the date and the time of the adjourned meet- 
ing to the members individually, but the District Magistrate shall give nctice of the date and 
the time of the adjourned meeting by publication in the manner provided in sub-section (8).” 


The District Judge had nominated the Additional Civil Judge, Aligarh for 
presiding over the meeting which was convened on November 25, 1966. The 
Additional Civil Judge, however, made an order on November 22, 1966 inti- 
mating that he was unable to preside at the meeting on November 25, 1966 
and that the meeting would be adjourned to December 5 and the District 
Magistrate sent out a notice on the same date intimating the members of the 
change of date. The resolution of no-confidence was passed and the person 
against whom the resolution was passed approached the High Court to get 
the resolution quashed. The High Court declined to do so on the ground 
that even if there were some irregularities in calling the meeting the resolu- 
tion having been passed by necessary majority the case was not fit for its 
exercise in its discretionary powers. One of the contentions advanced in ap- 
peal before the Supreme Court was that the action of the Additional Civil 
Judge, Aligarh in changing the date of the meeting violated the provisidns of 
sub-s. (5), because the judicial officer was not empowered to adjourn the meet- 
ing in advance but he could only do so if he was unable to preside at the 
meeting, that is to say, on the date on which the meeting was to be held. Ne- 
gativing this argument and referring to sub-s. (4) of s. 87, their Lordships 
observed as follows (p. 8): 

‘‘,, Sub-section (4) provides that if the presiding judicial officer does not attend the meeting, 
the meeting stands automatically adjourned afier half an hour to a date and time to be ap- 
pointed later and notified to the members by that officer under sub-s. (5). It seems pointless, 
therefore, to think that if the judicial officer knows in advance that he would not be able to 
altend the mecting that he has not the power to adjourn the meeting in advance. No visible 
profit results from such a construction. In fact, the words of sub-s, (5) are that if the judicial 
officer is unable to preside at the meeting he may, after recording his reasons, adjourn the 
meeting to such other date and time as he may appoint. This can happen not only at the 
meeting but also before the date of meeting if the judicial officer is in a position to say that he 
would be unable to preside at the meeting. If this were not so some unforeseen event which 
requires the presiding officer to be absent would frustrate the entire no-confidence motion 
because the judicial officer would be unable to adjourn it in advance. That the consequences 
under sub-s. (4) would automatically flow also show that it should be possible for the presiding 
officer to adjourn a meeting which under the law would in any event be adjourned under 
sub-s. (4). In our opinion it is not necessary that the judicial officer should be present at the 
meeting and then adjourn it for purposes of sub-s. (5). He can take action in advance. 
This will be convenient all round because it will save members from attendance on that day. 
This was done in this case and in our opinion the action was correct.” 


As the above quoted observations will show the decision turned on a construc- 
tion of sub-ss. (4) and (5) of s. 87 of the U.P. Municipalities Act, 1916, and 
this decision, therefore, is hardly of assistance to the respondents in support 
of their contention that if the resolution could be ruled out at the meeting of 
the Court the same could be done also at a point of time prior to the meeting. 

It is then argued that even assuming that the decision of the Vice-Chancellor 
was wrong, this Court could not sit in appeal against that decision and a mere 
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error in the constiuction of the power under Regulation 8 was not reversible 
in exercise of the powers under art. 226 of the Constitution. The learned 
counsel relied on the decisions of the Supreme Court in Vice-Chancellor v. 
S. K. Ghosh4-and Principal, Patna College v. K. 8. Raman’. Tn the Utkal 
University case the Supreme Court held that in mandamus petitions, the High 
Court and the Supreme Court would not act as Court of appeal and consider 
and examine the facts for themselves. It has further been observed that it 
was not the function of the Court of law to substitute their wisdom and dis- 
cretion for that of the persons to whose judgment the matter in question was 
entrusted by the law. The facts of that case were that the syndicate of the 
University on hearing the Principal of the Medical College and examining the 
President of the Board of Examiners and one another person passed a resolu- 
tion that it was satisfied that there had been a leakage of questions from the 
paper in Anatomy and the result of the Anatomy examination be cancelled and 
another examination in the subject should be held commencing from May 7, 
1951. The Syndicate consisted of 12 members out of whom at this meeting 
one member, who was not told that the matter regarding the leakage of the 
question paper was to be considered, was absent. The Syndicate was asked 
to reconsider its decision by the successful candidates at the examination and 
the Vice-Chancellor without placing this matter on the agenda suo motu brought 
it for decision at a later meeting when one of the members who was present 
at the earlier meeting remained absent, but the earlier decision was unani- 
mously adhered to. The High Court on these facts held that want of notice to 
the absent member at each of the meetings invalidated the resolution and it 
was further held by the High Court that they had examined the facts for 
themselves and concluded that even if the evidence was sufficient to indicate 
a possibility of some leakage there was ‘‘no justification for the Syndicate to 
pass such a drastic resolution in the absence of proof of the quantum and 
the amplitude of leakage,’’ and that the Syndicate had acted unreasonably and 
without due care. A mandamus was, therefore, directed to the Syndicate to 
take steps for publication of the regults. In appeal by the Vice-Chancellor 
and other persons connected with the University the right of the Syndicate 
to control the examinations, to scrutinise the results, to invalidate an examina- 
tion for proper reasons and to order a re-examination, when necessary, was 
not disputed. On these facts the decision of the High Court was reversed 
and their Lordships of the Supreme Court observed as follows (p. 219): 


“The substance is more important than the form andif there is substantial compliance 
with the spirit and substance of the law, we are not prepared to let an unessential defect in 
form defeat what is otherwise a proper and valid resolution....In our opinion, the High 
Court was wrong in holding that the two resolutions were invalid. Whatever may be thought 
about each taken separately, the defccts, if any, are, in our judgment, cured when the two are 
read together and regarded as a whole.” 


Referring to the decision of the Syndicate that there had been leakage of 
questions their Lordships observed (p. 219): 


“We also think the High Court was wrong on the second point. The learned Judges 
rightly hold that in a ‘mandamus’ petition the High Court cannot constitute itself into a Court 
of appeal from the authority against which the appeal is sought, but having said that they 
went on to do just what they said they could not. The learned Judges appeared to consider 
that it is not enough to have facts established from which a leakage can legitimately be infer- 
red by reasonable minds but that there must in addition be proof of its quantum and ampli- 
tude though they do not indicate what the yard-stick of measurement should be. That is a 
proposition to which we are not able to assent. 

We are not prepared lo perpetrate the error into which the learned High Court Judges 
permitted themselves to be Ied and examine the facts for ourselves as a Court of appeal but 
in view of the sirictures the High Court has made on the Vice-Chancellor and the Syndicate we are 
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compelled to observe thai we do not feel they are justified. The question was one of urgency and 
the Vice-Chancellor and the members of the Syndicate were well within their rights in exercising 
their discretion in the way they did. It may be that the matter could have been handled tn some 
other way, as, for example, in the manner the learned Judges indicate, but it is not the function of 
Courts of law to substitute their wisdom and discretion for that of the persons to whose judgment 
the malter in question is entrusted by the law. 

The University authorities acted honestly as reasonable and responsible men confronted 
with an urgent situation are entitled to act. They had experts of their own on their body. 
They examined others who in their opinion might throw light on the incident. They them- 
selves compared the two papers and , after a deliberation of some six hours, arrived at an un- 
animous decision and then they reviewed the matter afresh at a second meeting with the as- 
sistance of one of their number who was not present on the first occasion. It is inaccurate to 
describe that as haste and unjust to characterise their action as unreasonable and Jacking due 
care. This is decidedly not the sort of case in which a ‘mandamus’ ought to issuc.”’ (Italics 
are mine.) 


It will be clear that in the case before the Supreme Court power to control 
examinations, to scrutinise the results, to invalidate an examination for pro- 
per reason and to order a re-examination, when necessary, was not disputed 
and their Lordships of the Supreme Court held that the Syndicate had arrived 
at a decision that there had been a leakage of questions in Anatomy and there- 
fore the result in Anatomy examination should be cancelled. The members 
of the Syndicate were well within their rights in exercising their discretion 
in the way in which they had done and on these facts the Supreme Court 
held that the action of the Syndicate was not liable to be challenged. 

In the other case of the Principal, Patna College the Supreme Court has 
observed (p. 7138): 

tt ..Wwhere the question involved is one of interpreting a regulation framed by the Academic 

Council of a University, the High Court should ordinarily be reluctant to issue a writ of cer- 
tiorari where it is plain that the regulation in question is capable of two constructions, and it 
would generally not be expedient for the High Court to reverse a decision of the educational 
authorities on the ground that the construction placed by the said authorities on the relevant 
regulation appears to the High Court less reasonable than the alternative construction which 
it is pleased to accept.” 


The facts of this case were that in Geography, the respondent attended 73 
out of 93 lectures, 15 out of 20 tutorials, and 6 out of 25 practicals. His per- 
centage of attendance taken separately was 75,75 and 24; but if the said 
percentage was taken together, it would come to 66 and the case of the student 
was that the requirement under Regulation 4 of 75 per cent. attendance has 
not to be satisfied disjunctively by reference to lectures, tutorials and practi- 
cals, while the case of the University was that the requirement about 75 per cent. 
attendance has to be satisfied by a candidate in reference to lectures, tuto- 
rials and practicals taken separately, and not collectively; and unless that 
requirement is satisfied, the student cloes not become eligible to appear for 
the examination, subject to this that the shortage in attendance may be con- 
doned as provided by the relevant regulations and in that case, the student may 
be permitted to appear at the examination. As the student was not permitted 
to appear at the examination and he was intimated that his roll number has 
been included in the list published earlier due to clerical mistake, he approached 
the High Court under art. 226 of the Constitution of India. The High Court 
rejected the construction placed by the University authorities on Regulation 
4 regarding attendance and further held that it was obligatory on the Vice- 
Chancellor to have considered the question whether the deficiency in the res- 
pondent’s attendance in the practicals of Geography should be condoned or 
not. The High Court, therefore, directed that a writ in the nature of certiorari 
should be issued to quash the impugned notice, and that a writ in the nature 
of mandamus should be issued to the appellants directing them to act in ac- 
cordance with Regulation 5 in the light of the construction placed by the 
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High Court on the said regulation. The High Court also ordered that if 
the shortage in the respondents attendance was. condoned by the Vice-Chan- 
cellor the result of the student in the examination which he had taken under 
the interim order of the Court will be published. The Principal of the 
College and the Vice-Chancellor appealed against this decision. Regulations 
4 and 5 in that case were as follows (p. 710) : 


“ Every candidate, presented by a College or a University Department at any University 
examination, shall be required to complete the regular course of study, prescribed by these 
regulations, in each subject which he offers for the examination. No student shall be consi- 
dered to have completed the regular course of study in any subject unless he has attended at 
least seventy-five per cent of the lectures, tutorials and/or practicals, as the case may be, de- 
livered or provided in that subject, in one or more colleges or University Departments admit- 
ted in the subject, and has devoted due attention to that part of the course which consists of 
tutorial instruction or practical work. 

The percentage, specified above, shall be calowlated on ihe total number of lectures, 
tutorials and practicals delivered or provided during the session’... 

‘In case of serious illness or other unavoidable circumstances, a shortage of attendance 
at lectures, tutorials and practicals to the extent of fifteen per cent may be condoned, 

Shortages upto five per cent shall be considered and may, in suitable circumstances, be 
condoned by the Principal of a College or the Head of a University Department or the Direc- 
tor of the Institute or the Head of the Institution concerned. 

Shortages exceeding five per cent but not exceeding fifteen per cent shall be considered 
and may, in suitable circumstances, be condoned by the Vice-Chancellor’. 


Their Lordships of the Supreme Court while construing Regulation 4 observed 
(p. 711): 


“,..The second consideration which may not be irrelevant is that ever since the present 
regulations were brought into force in 1961, appellant No. 8 and colleges within its jurisdiction 
appear lo have consistently interpreted Regulation 4 in the manner suggested by appellant 
No. 3.” 

Appellant No. 3 was the Patna University and their Lordships did not accept 
the construction placed on Regulation 4 by the High Court and held as under 
(p. 711): 


‘t ..We are unable to agree. It seems to us that in the context, it is more reasonable to 
hold that the said requirement must be read disjunctively; and so, it must be salisfied by the 
student by reference to lectures, tutorials and/or practicals as the case may be.” 


It was further held (p. 711): 


“We have carefully considered the reasons given by the High Court in support of its con- 
clusion, but we are not satisfied that those reasons justify the construction which the High 
Court has placed on the material words used in Regulation 4.” 


On these facts their Lordships further held in para. 20 of the judgment as 
follows (p. 713): 


“It is hardly necessary to emphasise that in dealing with matters relating to orders passed 
by authorities of educational institutions under Art. 226 of the Constitution, the High Court 
should normally be very slow to pass ex parte interim orders, because matters falling within 
the jurisdiction of the educational authorities should normally be left to their decision, and 
the High Court should interfere with them only when it thinks it must do so in the interests 
of justice. Even on the merits, we think we ought to point out that where the question invol- 
ved is one of interpreting a regulation framed by the Academic Council of a University, the 
High Court should ordinarily be reluctant to issue a writ of certiorari where it is plain that the 
regulation in question is capable of two constructions, and it would generally not be expedi- 
ent for the High Court to reverse a decision of the educational authorities on the ground that 
the construction placed by the said authorities on the relevant regulation appears to the High 
Court less reasonable than the alternative construction which it is pleased to accept. The 
limits of the High Court’s jurisdiction to issue a writ of certiorari arc well recognised and it 
is, on the whole, desirable that the requirements prescribed by judicial decisions in the exer- 
cise of writ jurisdiction in dealing with such matters should be carefully borne in mind.” 
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In the above decision not only did their Lordships of the Supreme Court hold 
that the construction placed by the University authority on Regulation 4 was 
the correct one, but what is more important is that one of the facts which the 
Supreme Court considered as not irrelevant was that ever since the Regulations 
were brought into force in 1961 the Patna University and the Colleges within 
its jurisdiction had consistently interpreted Regulation 4 in the manner in 
which it was finally construed by the Supreme Court. 

It will appear from the facts of both the cases referred to above that the 
authorities whose decisions were challenged were held to be competent to de- 
cide those questions. In the first case the decision was that of the Syndicate 
whose power to decide whether an examination should be cancelled and held 
again was not disputed. In the second case the construction of Regulation 
4 which was canvassed as a correct construction by the University authorities 
was consistently given effect to by the University authorities and by the Col- 
Jeges affiliated to the University. Thus in both the cases the power and juris- 
diction of the concerned authorities to take the decisions which they had taken 
was not disputed. The power to take a decision having been found in those 
cases the correctness of the decisions was challenged. It is, however, not so 
in the instant ease. The contention of the petitioner is that the decision of 
the Vice-Chancellor to exclude his resolution from the agenda is completely 
without jurisdiction, because he has neither power nor jurisdiction to decide 
this question. Since the question involved in this case is with regard to the 
very power of the Vice-Chancellor to decide the question whether a resolution 
should be included in the agenda, in my view the ratio of the two Supreme 
Court decisions does not help the respondents in the instant case. 

It is also not possible to accept the argument of the learned counsel that 
the decision of the Vice-Chancellor is based on an erroneous construction of 
Regulation 8. It is necessary at this stage to refer to the communications 
sent to the petitioner by the Deputy Registrar on behalf of the Registrar on 
February 11, 1969. In this communication it is stated ‘‘the Vice-Chancellor 
has therefore in accordance with the provisions of Regulation No. 54 of the 
Rules of Procedure of the Court directed me to inform you that your resolu- 
tion cannot be taken on the agenda of the University meeting.’’ This com- 
munication does not give even the remotest indication that it is based on a 
construction of Regulation 8, but the powers which the Vice-Chancellor was 
seeking to exercise were under Regulation 54 of the Rules of Procedure of the 
Court. Regulation 54 is m the nature of a residuary provision giving powers 
to the Chairman of the meeting of the Court to give his own ruling as to 
procedure in a case which is not provided by these Regulations. Regulation 
54 is as follows: } | 


“54. In any case not provided for by these Regulations, the Chairman shall be entitled to 
give his own ruling as to procedure.” 


Obviously Regulation 54 relates to the powers of the Chairman at the meeting 
and as already stated it is in the nature of a residuary provision. I have already 
taken the view that the resolution could not be ruled out from the agenda by 
the Vice-Chancellor prior to the meeting. The action of the Vice-Chancellor 
was not supported as falling under Regulation 54 at all, because, the argument 
was that the Vice-Chancellor acted under Regulation 8 and alternatively if 
Regulation 8 did not give the power to the Vice-Chancellor to act in the 
manner in which he has done, his act could be supported under s. 12(3) of 
the Act. It does not, therefore, appear that when the impugned decision was 
taken by the Vice-Chancellor he did so on an erroneous construction of Regu- 
lation 8. The two decisions in Utkal University and the Patna University 
eases do not, therefore, help the respondents, 

There is another way of looking at this. Under s. 60 of the Nagpur Univer- 
sity Act, 1963, the jurisdiction to decide a quesction relating to the inter- 
pretation of any provisions of the Act or of any Statutes, Ordinances, Regu- 
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lations or Rules has been given to the Chancellor and this jurisdiction of the 
Chancellor could be invoked suo motu by the Vice-Chancellor or the Chancellor 
can decide the question on a petition by any person or body directly affected. 
Section 60 is as follows: 


‘60. If any question arises regarding the interpretation of any provision of this Act, or any 
Statute, Ordinance, Regulation or Rule, or as to whether a person has been duly elected or ap- 
pointed as, or is entitled to be, a member of any authority or other body of the University, 
the matter may be referred on petition by any person or body directly affected or suo molu by 
the Vice-Chancellor to the Chancellor, who shall after taking such advice as he deems neces- 
sary, decide the question, and his decision shall be final: 

Provided that, such reference shall be made by the Vice-Chancellor to the Chancellor 
upon & requisition signed by not less than ten members of the Court.” 


This provision indicates that the Legislature contemplated that the proper 
authority to interpret the provisions of the Act or the Regulations was the 
Chancellor and if the Chancellor had given his decision on the construction of 
Regulation 8 then in that case the respondents may have been able to rely on 
the ratio of the Paina University case. Admittedly no reference in this case 
was made to the Chancellor and it cannot, therefore, be said that the scope of 
Regulation 8 has been decided upon by the Chancellor who has been empowered 
by the Act to decide this question. On this ground also the argument of the 
learned counsel for the respondents that this Court should accept the construc- 
tion of Regulation 8 made by the Vice-Chancellor is liable to be rejected. 

The learned counsel for the petitioner did not press before me his contention 
that the action of the Vice-Chancellor in sitting in judgment over a resolution 
which related to his own acts was in violation of the principles of natural justice. 
The challenge to the decision of the Vice-Chancellor on that ground was given 
up before me. No other points were argued before me. 

Having regard to the foregoing discussion, it must therefore be held that the 
Vice-Chancellor had no power to exclude the petitioner’s resolution, Annexure 
P-1, from‘the agenda of the meeting of the Nagpur University Court which 
was scheduled to be held for February 22, 1969. The petitioner had thus a 
right to have his resolution included in the agenda and this right was defeated 
by the decision of the Vice-Chancellor. The decision of the Vice-Chancellor 
communicated to the petitioner by Annexure P-2, is, therefore, liable to he 
quashed. In my view the petitioner is, therefore, entitled to the relief claimed 
by him. 

The matter may now be placed before the appropriate Bench for orders. 


Before Mr. Justice Vimadalal. 
SHIVMURTI VIRUPAKSHA v. VIJAYSING VINAYAKRAO.* 


Hindu Minority and Guardianship Act (XXXII of 1956), Sec. 8—Whether application under 
s. 8 can be made only by natural guardian of minor. 
The permission contemplated by s. 8 (2) of the Hindu Minority and Guardianship Act, 
1956, must be applied for by the natural guardian himself and no one else. 


R. A. Jahagirdar, for the appellant. 
V. N. Gadgtl, for the respondent. 


VIMADALAL J. The respondent is a minor represented by his mother as his 
guardian ad litem. Some time in the year 1957, there was a partition as 
between the members of the joint family of which he was a member till then, 
in which the land in dispute in the present proceedings came to the share of 
the respondent. It appears that thereafter it was the mother of the respon- 


"Decided, January 27, 1971. First Appeal N. H. Sukhija, Assistant Judge, Satara, in 
No. 624 of 1970, against the decision of Miscellaneous Application No. 28 of 1969. 
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dent who acted as the natural guardian in respect of his property. On Feb- 
ruary 7, 1962, an agreement for sale of-the land now ih dispute was exe- 
cuted in favour of the appellant by the respondent’s father as the constituted 
attorney of the respondent’s‘mothey acting as the natural guardian of the 
respondent for the price of Rs. 6,000. A fresh agreement for sale of the 
said land for a higher price was thereafter executed in favour of the appellant 
on July 17, 1962 by the respondent’s father, as such constituted attorney, 
under which it was stipulated that a sale deed was to be executed on or before 
December 11, 1962. Payments aggregating in all to Rs. 4,250 were made by 
the appellant from time to time towards the price payable in respect of the said 
land. The respondent’s father, as constituted attorney, having failed to execute 
a sale deed, the appellant filed a suit for specific performance on December 10, 
1965, being Reg. Civil Suit No. 8 of 1966, in the Court at Wai against the res- 
pondent as represented by his father as the guardian-ad-litem. The said Court 
did not grant specific performance, but passed only a decree for refund of the 
said sum of Rs. 4,250 in favour of the appellant. That decree was, however, set 
aside on appeal on March 9, 1968 by the Assistant Judge at Satara who remanded 
the suit to the trial Court for rehearing, directing that the mother of the 
respondent should be appointed his guardian-ad-lutem for the said suit, and 
not his father. On March 25, 1969, the appellant filed an application under 
s. 8 of the Hindu Minority and Guardianship Act, 1956, in the Court of the 
District Judge at Satara against the respondent, as represented by his mother, 
for permission for the execution of a registered sale deed in favour of the 
appellant on payment of the remaining amount of the price viz., Rs. 1,750, 
by the parents of the respondent as constituted attorneys, or by the Court 
on his behalf. That application was opposed by the respondent both on the 
ground that, under the provisions of the Hindu Minority and Guardianship 
Act, the appellant had no right to make such an application, as well as on 
merits. A preliminary issue in regard to the maintainability of the appli- 
cation was framed and tried by the Assistant Judge at Satara who, by his 
judgment dated June 30, 1970, held that under the provisions of s. 8 of the 
Hindu Minority and Guardianship Act, 1956, it was for the natural guardian 
alone to make such an application. He, therefore, dismissed the application, and 
it is from that Order of dismissal that the present appeal has been preferred 
by the intending purchaser (original applicant). 

The material portion of s. 8 of the Hindu Minority and Guardianship Act, 
1956, is in‘the following terms: 

“Powers of natural 8. (2) The natural guardian of a Hindu minor has power, 

guardian. -subject to the provisions of this seclion, to do all acts which are 

necessary or reasonable and proper for the benefit of the minor or for 
the realization, protection or benefit of the minor’s estate; but the guardian can in no ease bind 
the minor by a personal covenant. . 

(2) The natural guardian shall not, without the previous permission of the court, — 

(a) mortgage or charge, or transfer by sale, gift, exchange or otherwise, any part of the 
immovable property of the minor, or.... 

(4) No court shall grant permission to the natural guardian to do any of the acis mentioned 
in sub-section (2), except in casc of necessity or for an evident advantage to the minor. 

(5) The Guardians and Wards Act, 1890, shall apply to and in respect of an application 
for obtaining the permission of the court under sub-section (2) in all respects as if it were an ap- 
plication for obtaining the permission of the court under section 29 of that Act, and in particular— 

(a) proceedings in connection with the application shall be deemed to be proceedings 
under that Act within the meaning of scction 4A thereof; 

(b) the court shall observe the procedure and have the powers specified in sub-scctions 
(2), (3), and (4) of section 81 of that Act; and : 

(c) an appeal shall lic from an order of the court refusing permission to the natural guardian 
to do any of the acts mentioned in sub-section (2) of this section to the court to which appeals 
ordinarily lie from the decisions of that court. 


(6)... 
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Sub-section (2) of s. 8 quoted above, under which the present application was 
made, is almost identical with s. 29 of the Guardians and Wards Act, 1890, 
with this difference that the latter section applies only to guardians appointed 
or declared by the Court. The learned advocates on both sides have assured 
me that there is not a single reported decision of any Indian Court on the 
point as to whether any person other than the guardian can maintain an 
application for permission for the transfer of immovable property under 
s. 8(2) of the Hindu Minority and Guardianship Act, 1956, or under s. 29 
of the Guardians and Wards Act, 1890. The only decision on the pomt which 
was cited before me was that in the case of Tukaram Zipru v. Baban Dhondt! 
which, however, was a decision under s. 4{2) of the Bombay Paragana and 
Kulkarni Watans (Abolition) Act, 1950, which, in my opinion, is very differ- 
ently worded, and the said decision therefore affords no assistance in the 
present case. Reference was made in the course of the arguments to Rule (12) 
of para. 271 at page 95 of Vol. I read with Form G in Appendix C at page 
431 of Vol. II of the Civil Manual, 1960. The form of the Certificate to be 
issued by the Court when granting an application for permission under s. 29 
of the Guardians and Wards Act, or under s. 8 of the Hindu Minority and 
Guardianship Act, clearly shows that an application by the guardian alone is 
eontemplated. The Civil Manual issued by the High Court, however, only 
contains Rules for the guidance of subordinate Courts and officers and cannot 
be used as an aid to the construction of a statutory provision. The question 
that arises in this appeal will, therefore, have to be decided on a plain reading 
of s. 8 of the Hindu Minority and Guardianship Act, 1956. 

Turning to that section, it is important to note at the outset that sub-s. (/) 
thereof lays down the powers of a natural guardian in general terms, to which 
sub-s. (2) proceeds to engraft certain -limitations. This scheme intrinsic im 
the section would itself indicate that the permission contemplated by sub-s. (2) 
must be applied for by the natural guardian himself. The way in which 
sub-s. (2) is worded also points to that conclusion. It enacts that the natural 
guardian shall not, without the previous permission of the Court, effect a 
transfer, or a lease of immovable property of long duration. This makes it 
clear that, in such cases, it is the natural guardian himself who must apply 
for that permission. Sub-section (4), however, lays down that the Court cannot 
grant that permission except in case of necessity or for evident advantage 
to the minor. This goes further than the normal requirement of Hindu law 
under which it is sufficient for a purchaser or mortgagee from the manager 
of a joint Hindu family to prove that he made a proper and bona fide enquiry 
as to the existence of legal necessity. Since sub-s. (4) requires that it must 
be proved that there was in fact necessity for or advantage to the minor 
concerned, no person other than the natural guardian could be expected to 
prove the same as an applicant under that section. The use of the words 
‘‘nermission to the natural guardian” in sub-s. (4) and in cl. (c) of sub- 
s. (5), in regard to the Order to be made by the Court on an application under 
that section, in my opinion, also shows that the Legislature intended that the 
application contemplated by that section has to be made by the natural guar- 
dian. Moreover, those words leave no room for doubt that the permission 
under that section could be granted to the natural guardian and to none else. 
In the present case, it could not, therefore, be granted to the respondent’s 
father. 

It was sought to be contended by Mr. Jahagirdar that such a construction 
of s. 8 of the Hindu Minority and Guardianship Act, 1956, would place an 
innocent purchaser at the mercy of an unscrupulous natural guardian. Such 
considerations cannot, however, affect the construction of a statutory provi- 
sion when the intention of the Legislature is manifest from the language 
used in and the tenor of the enactment. It is a ‘platitude that hard cases 


1 (1965) 67 Bom. L. R. 908. 
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make bad law. In such cases, the remedy, if any, lies with the Legislature 
and not with the Court which must interpret an enactment as it stands. 

I hold that the appellant was not entitled to maintain the application which 
he made to the District Court under s. 8 of the Hindu Minority and Guardian- 
ship Act, 1956, and the same was rightly dismissed by that Court. This 
appeal therefore fails and must be dismissed with costs. 

Appeal dismissed. 


CRIMINAL APPELLATE. 


Before Mr. Justice Vaidya. 
STATE OF MAHARASHTRA v. HANSRAJ DEPAR.* 


Maharashira Scheduled Articles (Display and Marking of Prices) Order, 1966. Clauses 3, 4— 
Essential Commodities Act (X of 1965), Sec. 7—Non-compliance of cl. 3 of Order whether 
contravention punishable under s, 7 of Act. 


Mere non-compliance of clause 8 of the Maharashtra Scheduled Articles (Display and 
Marking of Prices) Order, 1966, is not an offence punishable as contravention under s. 7 
of the Essential Commodities Act, 1955, unless there is a contravention of clause 4 of the 
Order. 

Government of Bombay v. Laxman Govind ' Deshmukh! and Wright v. Ford Motor Co. 
Lid.4, referred to. 


Tue facts appear in the judgment. 


M. K. J oshi, Honorary Assistant Government Pleader, for the appellant- 
State in all the appeals. , 
T. H. Sardar, for the respondent i in all the appeals. 


VADYA J. These four appeals arise out of four cases which were disposed. 
of by a common judgment by the Presidency Magistrate, 25th Court, Mazagaon 
as they involved common questions of facts and law relating to el. 3 of the 
Maharashtra Scheduled Articles (Display and Marking of Prices) Order, 1966. 

The prosecution alleged that the four accused, who are owning different 
shops, failed to notify or mark prices or to put up a board showing the prices 
of Vanaspati which they had kept for sale in their grocery shops. The de- 
fence of the accused was that they were selling hydrogenated oil and not Vanas- 
pati. The learned Magistrate in all the four cases: acquitted the accused giving 
them the benefit of doubt, observing: 


“T may also point out that when the Government fixed the price of krogas oil by its 
notification No. SO 4203 dated 22nd November 1968 published in the Maharashtra Government 
Gazette on 7-12-1968 on, page 224 part IV-K, the word used is ‘vegetable oil items’ and not 
*Vanaspati’. This is the Order which fixed the prices of Dalda and other vegetable oils. The 
notification is signed by the Vegetable Oil Products Controller for India. Similarly another noti- 
fication was issued on 5th of June 1969 published at page 100 of the Maharashtra Government 
Gazette, part IV-K of the said date. I do not find the word ‘Vanaspati? in this notification. 
Mr. Parekh has produced before me a number of notifications issued from time to time in this 

_respect and everywhere the word used is _vegetable oil products and the authority is the 
Vegetable Oil Products Controller. Further, I may point out that if vegetable oils were to be 
separated into two parts such as hydrogenated oil and other vegetable oils that would have 
been made clear in the said order. For example in the. order in this, case Item No. 5 is, 
ground nut oil, mustard oil, sesum oil ete., and Item No. 6 is coconut oil. All these arc edible 
oils. On behalf of the accused it is Aieiher submitted that the word ‘Vanakpati’ is not to be 


*Decided, March, 3, 1971. Criminal Ap- Magistrate, 25th Court, Mazgan, in. Cases 
peal No. 1475 of 1969 (with Criminal Appeals Nos. 76-78 and 80/P of 1909. 
Nos. 870-372 of 1970), against the order of: 1 (1949) 52 Bom. L. R. 226. 
acquittal passed by S.S. Shinde, Presidency 2 . [1967] 1 Q. B. 280. 
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found in any standard dictionary. The learned P. P. has conceded that he had referred to the 
Oxford dictionary and also to the Webster International Dictionary but the word ‘Vanaspatr 
is not to be found in those dictionaries. It may be that in the vernacular language the word 
‘Vanaspati’? may be having a certain local meaning. But even in Indian languages Vanaspati 
by itself does not mean hydrogenated oil. The notification is in the English language and 
when a word like Vanaspati was used the authorities should have made tt clear by adding this 
hydrogenated oil if they intended to cover Vanaspati to mean Vanaspati hydrogenated oil. 
I think there is considerable force in the argument advanced on behalf of the accused. The 
accused cannot be expected to know that when they were selling hydrogenated oil, they were 
buund to disclose the prices of the same when ‘hydrogenated oil’ is not mentioned in the 
Government Notification.” 

The said order of acquittal is challenged in the above appeals by the State. 
Mr. Joshi, the learned Honorary Assistant Government Pleader, contended 
that the learned Magistrate was not justified in reading into the order, which 
is called the Maharashtra Scheduled Articles (Display and Marking of Prices) 
Order, 1966, the word ‘‘vegetable oil’? which is used in the Government Noti- 
fications, or in holding that merely because the word ‘Vanaspati’ is not to be 
found in the Webster’s International Dictionary or the Oxford Dictionary, the 
accused could not have known that when they were selling hydrogenated oil, 
they were selling Vanaspati oil. There is considerable force in this conten- 
tion, but it is unnecessary to go into this question as, in my judgment, for the 
reasons which I am going to presently state, the prosecution itself was not 
maintainable. 

The prosecution was instituted by a charge-sheet filed by the police on Ja- 
nuary 3, 1969 alleging that the accused failed to display the price list of 
Vanaspati board in the respective shops’and thereby contravened the provi- 
sions of el. 3 of Maharashtra Scheduled Articles (Display and Marking of 
Prices) Order, 1966, which was punishable under s. 7 of the Essential Com- 
modities Act, 1955. Now, s. 7(/) punishes ‘contravention’ of an order. There 
can be no doubt that failure to display the board stating the price at which 
Vanaspati was sold would amount to a failure to comply with cl. 3 of the Maha- 
rashtra Scheduled Articles (Display and Marking of Prices) Order, 1966, as 
items Nos. 15 and 16 cover Vanaspati. But the question is whether not com- 
plying with cl. 3 would amount to ‘contravention’ within the meaning of s. 7. 

In law there is a clear distinction between ‘contravention’ and failure to 
comply with or non-compliance. Legislative draftsmen have made this distine- 
tion in several enactments. See, for instance, Customs Act, 1962, s. 117 and 
s. 158(2) (4i); Defence of India Act, 1962, s. 26; Bombay Municipal Corpora- 
tion Act, s. 471; Essential Commodities Act, 1955, s. 7(7) and s. 7(2), ete. 
In Government of Bombay v. Laxman Govind Deshmukh', the words ‘‘contra- 
venes any order made under this section’’ in s. 2(6) of the Bombay Publie 
Security Measures Act were interpreted as not including the contravening of 
an order requiring a person to give security. Bavdekar J. observed (p. 228): 


t... We have no doubt that, if the Legislature has used plain language indicating an intention 
that a man should be punished, not only because of his intentional disobedience of an order, 
but because of a failure to comply with an order like an order to furnish security, 
which order may be beyond his powers to comply with, we would have been obliged to 
give effect to those’ words. In this case, the words which the Legislature has used are 
‘If any person contravenes any order made under this section.’ Now if we look at s. 2(7), 
we would see that, apart from the order directing that he be detained, in which case there is 
nothing for the person who is to be detained to comply, there are several orders which the Pro- 
vincial Government or the District Magistrate may make requiring a particular person to reside 
or remain in any particular. area, or not to remain in the area, or to notify his movements and so 
on; and when the opening words of s. 2(6) use the words ‘contravenes the order,’ what is obviously 
meant is that, whenever a person, who is directed to do something, which is necessary in the 
interests of public security, does not do it, or whenever he is directed to abstain from doing 
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something, which is objectionable, he does do it. The order passed under s: 2 (1) may, under 
the provisions of sub-s. (2) of that section, require the person in respect of whom an order under 
s. 2 (2) is made to enter into a bond; but that is only a subsidiary matter; and, in our view, 
there was no intention to punish the mere failure to give security as a contravention.” 


It is true that in certain cases, contravention may include non-compliance with 
certain provisions of an Act or an omission otherwise than by complying with 
the provisions of an enactment or rule. But when the Court is called upon 
to decide whether the contravention is an offence, the Court is bound to inquire 
as to whether the non-compliance was also intended to be punished by the 
Legislature. 

The intention has to be determined having regard to the wording and the 
scheme of the provisions. It is because of this that, with respect, Bavdekar J. 
beld in the above case that althongh the word ‘contravention’ was capable of 
two interpretations, he would select the interpretation that contravention means 
contravention of what the order in substance asks a person to do or not to do. 

This is consistent with the well-known principle that a sense of the possible 
jnjustice of an interpretation ought not to induce Judges to do violence to 
well-settled rules of construction, but it may properly lead to the selection of 
one rather than the other of two reasonable interpretations. See Maxwell on 
the Interpretation of Statutes, 12th edn., p. 208. Thus by s. 155(7) of the 
British Factories Act, 1961, 

‘tin the event of any contravention in or in connection with or in relation to a factory of 
the provisions of this Act... the occupier... of the factory shall... be guilty of an offence.” 
Although prima facie, s. 155(7) referred to any contravention under the Act, 
by whomsoever committed, so that an employer would be liable for offences 
committed by his employee, in Wag v. Ford Motor Co. Litd.2 Lord Parker 
oF ye observed (p. 236): 

.. I agree that those are very wide words, but I fee! ‘gnu: in the circumstances of 
the case to interpret them in a way which will only make the employer liable for all contraven- 
tions under the Act other than those in respect of which the sole obligation to perform is im- 
posed on the employee. To give it the other meaning seems to me to conflict with the prin- 
ciple that a master is not vicariously liable for crimes of his servant.” 


Mr. Joshi has, no doubt, pointed out that the meaning of the word ‘contravene’ 
in the Oxford English Dictionary is given as’ ‘‘to go counter to; to transgress, 
infringe (a law, provision, etc.) ; to act in defiance or disregard of’’ and hence, 
the word is wide enough to include:non-compliance. But the question is whe- 
ther in the context in which the words are used, the words imply an offence 
of contravention within the meaning of s. 7 of the Essential Commodities Act. 

Bearing the above principles in mind, I turn to the provisions of the Maha- 
‘ yashtra Scheduled Articles (Display and Marking of Prices) Order, 1966. It 
is an order issued under s. 3(7) and cl. (2) sub-cls. (e), (e), (4) and (f) of 
the Essential Commodities Act, 1955. The ‘article’ is defined as meaning the 
article specified from time to time in Schedule I or Schedule II which con- 
tains definitions. Clause 3 is as follows: 


‘Dealers to display or mork prices.—Every dealer shall. — 

(a) in respect of the articles specified in Schedule I, display and keep displayed conspi- 
cuously during the hours of business and at a place as near to the entrance of his business premises 
as possible, a list of prices in the form prescribed in that Schedule, which shall be printed; typed, 
painted or written in pencil or with ink or chalk and shall be readable from a reasonable distance: 

Provided that, when any article is added to Schedule I, or any person becomes a dealer, 
at any time after the commencement of this Order, the provisions of this paragraph shall apply 
frem the fifteenth day from the date on which such article is so added, or, as the case may be, 
such person becomes a dealer; 

(b) in respect of the articles specified in Schedule IT, hot iater than fifteen days from such 
date as may be notified by the State Government in this behalf in the Official Gazette, mark 
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from time to time the prices thereof, which shall be embossed, printed, typed or wrillen with 
ink in the manner prescribed in that Schedule: 

Provided that, when any article is added to Schedule II, or any person becomes a dealer, 
at any time after the date so notified, the provisions of this paragraph shall apply from the 
fifteenth day from the date on which such article is so added or, as the case may be, such person 
becomes a dealer.” 

There is no doubt that the obligation to display and mark prices is mandatory 
and every dealer is bound to carry it out.’ The relevance of cl. 3 is, however, 
made clear only in cl. 4 which is as follows: 


4. “Dealer not to sell at price higher than display yed or marked and not to refuse to sell at that 
price.— No dealer shall — 

(a) sell or agree or offer for sale any -pitiele at a price higher than the price displayed in 
respect of that article in a lisi of prices or the price marked in respect thereof, as the case may 
be; or 

(b) refuse to sell or withhold from sale such article ‘to any person at the price so displayed 
or marked.”’ 


To borrow, with respect, the expression of -Bavdekar J., the matter of dis- 
playing is a subsidiary matter to the prohibition which is contained in cl. 4 
which prohibits a dealer from selling an article at a price higher than the price 
displayed or from refusing to sell or from withholding from sale such articles 
at the price: displayed ot! marked. :The substance of the order is contained 
in ¢el..4 which prohibits the; dealers from. selling the articles at a price higher 
than the price displayed or. marked or from refusing the sale of the articles. 
What is punished is the:contravention of cl. 4 of the Order. Clause 4 cannot 
exist without the assistance of cl. 3. Mere non-compliance of el. 3 cannot be 
an offence punishable as contravention unless there is a contravention of cl. 4. 
In my judgment, the Government in issuing that order intended to punish only 


- a contravention.of cl. 4 and not a contravention of cl. 3 for which the Govern- 


ment is free to take any other action which is open to them. In my opinion, 
the prosecution itself for contravention of cl. 3 was not maintainable. 
In the result, the appeals fail and the order of acquittal against all the four 


appellants is affirmed. Appeal dismissed. 


APPELLATE CIVIL. 


Before Mr. Justice Waglé and Mr. Justice Maloankar. 
AMIN ABDUL KADAR MURTAZA v. JIVRAJ OTMAL RATNAGIRI 
BHAGIDARI.? 


Surety—Surety agreeing to pay decretal amount—Whether surety discharged on passing of a 
compromise decrec. . 

A surety, who has execuled a bond in favour of the Court agreeing to pay the decretal 
amount, is not discharged by reason of the fact that a decree by a compromise between the 
parties is passed. This rule is, however, subject to three limitations: (1) that the decree is 
not the result of fraud, (2) that the decree is not by collusion between the plaintiff and 
the defendant and (8) that the decree has not prejudiced the surety in any respect. 

Paroatibat v. Vinayak, Shivapa bin Gurlingapa v. Nagapa bin Shivapa Kudrimoti,? 
Mahomedali v. Lakshmibai,? Ahmed Karim v. Maruti,s Jia Bai v. Jaharmall Bothra, 
Annadana Jadaya v. Konammal*, Kabiruddin v. Debisingh,’ Chakkunny v. Viswanatha 
Iyer? and Keshavlal v. Pratapsing,® referred io. 


* Decided, February 22, 1971. First Appeal 8 (1929) 81 Bom. L. R. 1442. 
i 258 of 1970, against the decision of J. 4 (1980) 32 Bom. L. R. 1894. 

B. Mangsule, Civil Judge, Senior Division, 5 (1932) I. L. R. 59 Cal. 1450. 
at Ratnagiri, in Special Darkhast No. 1 6 (1932) I. L. R. 56 Mad. 625 
of 1969. - ,7 [1985] A. I. R. Nag. 16 
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Toe facts appear in the judgment. 


C. R. Dadlvi, for the appellant. 
K. J. Abhyankar, for respondents Nos. 1(a) and 1(b). 


Waare J. Special Civil Suit No. 3 of 1967 was filed by the respondent-firm 
for recovery of an amount of Rs. 22,717.12 and costs with interest at 12 per 
cent. per annum from the date of suit till recovery. The defendant put in 
contentions disputing the claim of the plaintiff. After filing the suit, an appli- 
cation for attachment before judgment under O. XXXVIII, r. 5 of the Civil 
Procedure Code was made by the plaintiff. The property was attached but 
ihe attachment was removed as the defendant furnished security in the shape 
of a surety bond executed by the present appellant agreeing to hold himself 
liable for the decree to be passed to the extent of Rs. 25,000. 

Subsequently on November 14, 1968 a consent decree was made by the trial 
Court for Rs. 22,717.12, costs of the suit and interest at 12 per cent, per annum 
but subject to a condition that if payments were made as detailed in the terms 
of compromise, the decree was to be entered ‘as ‘satisfied provided the amount 
of Rs. 20,000 was paid. After this decree was made, the respondent firm made 
an application for execution and had the property of the appellant-surety 
attached on September 9, 1969. On October 8, 1969 the attached property 
was ordered to be sold for satisfaction’ of the: deereé. -Against this order for. 
sale, the appellant-surety filed the present appeal. § © to 

When this matter reached hearing before Vaidya J., one point was placed 
before the learned Judge, namely that there is a conflict of decisions of two 
Division Benches of this Court. The learned Judge having found that the 
conflict exists referred this matter to a Division Bench. The point in respect 
of which a conflict was shown to exist was whether by reason of the fact that 
a decree by a compromise was made, the surety who had agreed to pay the 
decretal amount was discharged. . 

Mr. Dalvi appearing for the appellant contended that although in strict 
terms a surety bond executed in favour of the Court would not be covered 
by ss. 133 and 185 of the Contract Act, still this Court has held that the prin- 
ciples embodied in ss. 183 and 185 of the Indian Contract Act would apply. 
Tt was urged by him that the surety could not be expected to anticipate that 
the plaintiff and the defendant wauld settle the claim and that the defendant 
would submit to a decree shifting the liability from himself to the surety. The 
fact that the decree was by compromise was, according to Mr. Dalvi, a: varia- 
tion of the original terms of the surety bond and necessarily therefore if the 
principles of ss. 133 and 135 of the Contract Act applied, the surety was en- 
titled to contend that he was discharged. i ' 

In support of his contention that the principles embodied in ss. 183 and 185 
of the Indian Contract Act applied to the surety bond executed in favour 
of the Court, reliance was placed by Mr. Dalvi on Parvatibat v. Vinayak.) 
The facts of this case were as follows: The defendant in the suit offered two 
sureties who executed bonds to the Court for securing the payment of mesne 
profits for two years. Against the decree made in the suit, an appéal was 
filed by the defendant. A stay of execution by offering fresh security ‘was 
also obtained by the defendant-appellant. After the appeal was dismissed 
execution was sought by the decree holder for mesne profits against the 
original sureties. A contention was taken by the sureties that they were dis- 
charged. Broomfield J. while considering this question observed that although 
having regard to the definitions in s. 126 of the Indian Contract Act ss. 133, 
135 and 139 cannot apply in terms to a transaction of the type, where the 
bond is given to the Court, it does not follow that the principles underlying 
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those provisions should not be applied mutatis mutandis. The learned Judges 
then held that this was a case in which the Court was itself responsible for 
a change in the situation which materially affected the position of the first 
sureties under the terms of their surety bonds and held that the sureties were 
discharged. Mr. Dalvi placed great reliance upon this case to urge that the 
two points which were decided in this case satisfactorily established, firstly 
that the principles of ss. 183 and 185 of the Contract Act applied to a surety 
bond executed in favour of the Court and secondly that if there is a variance 
between the terms of the surety bond and the ultimate order that is passed, 
there is ground to hold that the sureties are discharged. But one cireum- 
stance that has to be considered in addition to these two factors is that the 
learned Judges held in that case that the surety was adversely affected by the 
course of action taken by the Court itself and that this adverse effect was to 
the prejudice of the surety. 

This point, however, whether a surety is discharged upon a compromise after 
a surety bond is executed by a third person for satisfaction of a decree by 
Court has been dealt with on several occasions by this Court and by the other 
High Courts. The earliest decision on this point of this Court is to be found 
in Shivapa bin Gurlingapa v. Nagapa bin Shivapa Kudrimot?. Jardine J. 
observed in this decision as follows: 

“...It is argued that the bond being conditioned as to what the Court might adjudge, that 
verb excluded a decree passed on consent, and therefore that the decree passed is beyond its 
purview. We do not think, however, that we ought to limit the meaning in this manner. It 
is matter of notoriety that many suits are terminated by consent decrees, and we cannot hold 
that the creditor’s taking the usual advantage of the debtor’s consenting io the claim was in- 
consistent with the terms of the bond”. 

Ranade J. while concurring with the order proposed by Jardine J. observed as 
follows: 

“,.. The adjudication by the Court is only a means to an end, and in the absence of fraud 
there is nothing to prevent a judgment-debtor obtaining a consent decree and saving costs, or, 
as in this case, compromising his creditor's claim”. 

The observations of the learned Judges are clear enough to indicate that the 
words ‘‘a decree to be made by the Court’’ would also melude a decree by 
consent between the plaintiff and the defendant. 

The next judgment on the point which is the subject-matter of conflict be- 
tween two Division Benches is Mahomedally v. Lakshimai>. The facts of this 
case were that in a suit to recover money, attachment before judgment was 
obtained by the plaintiff, and the husband of the respondent stood surety and 
executed a bond in form 6 to App. F, Civil Procedure Code. Subsequently 
the plaintiff and defendant arrived at a compromise under which the amount 
in dispute was agreed to be paid in monthly instalments. The question was 
whether in view of these terms of compromise the surety was discharged. The 
learned Judges of the Division Bench did not agree on the first point whether 
by reason of the fact that the decree was passed by consent it followed snpse facto 
that the surety was discharged. It was observed by Kemp, Acting C.J., that 
the correct test to apply to that case was whether the compromise which was sub- 
sequently embodied in the decree was in the contemplation of the plaintiff 
and the surety when the latter became a surety. But in the application of 
the test the learned Judge did not hold that that would be a sufficient ground 
for holding that the surety was discharged. It was observed that it would be 
nine months before the surety’s liability was extinguished by reason of the 
compromise decree and that during those nine months the position of the 
judgment-debtor might have altered very much for the worse. It was further 
observed that the surety’s rights against the debtor were prejudiced by the 
compromise and that therefore such a compromise was not contemplated when 
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the surety bond was given by the surety. Blackwell J. agreed with Kemp 
Ag. C.J. on this point and they held that the surety was discharged. One 
thing to be noticed in this connection is that by the mere fact that there was 
a compromise, the learned Judges did not hold that the surety was discharged. 

The third case on the point and the case on which a conflict was considered 
by Vaidya J. was Ahmed Karim v. Maruti. A similar point had arisen in 
this case whether a surety was discharged by reason of the fact that the decree 
was not in invite but it was passed by consent. Madgavkar J., who delivered 
the judgment of the Bench, observed as follows (p. 1396) :. 


“The first question in these cases, in our opinion, is whether « compromise as such is or 
is not excluded under the terms of the surety-bond. That must be a question of fact in each 
cage’. 

The opinion of the Division Bench after considering the question was as fol- 
lows (p. 1397): ae 


“It follows on this view Lhat a compromise as such is not explicitly or implicitly outside 
the terms of the surely-boud in this case”. l 


The position, therefore, was that a compromise could not be excluded from the 
term ‘‘a decree of the Court’’ to be found in the surety bond. We find on 
going through the decisions of the two Division Benches in Mahomedalli v. 
Lakshmibai and Ahmed Karim v. Maruti that there is in fact no such conflict 
on this point. An opinion was expressed by Kemp Ag. O.J., but that opinion 
was personal to him and did not become the’ opimion of the Bench as Blackwell 
J. did not concur in that opinion. From these decisions we find that it depends 
upon the construction of the surety bond whether the surety is discharged or 
continues to be liable. | M ' 

The Calcutta High Court in Jia Bai v. Jaharmall Bothra’ concurred, with the 
decision in Ahmed Karim v. Maruti, Rankin C.J. while considering this point 
observed as follows (p. 1461): : 

“In this appeal; we have been referred to the decision in Haji dhmed Karim v. Maruti Ravji 
Bhongle. In that case, a Division Bench of ihe Bombay High Court, in a judgment with which 
I fully agree, as I do with the judgment of Lort-Williams J., in the present case, examined the 
terms of the surety-bond which said that, in case the defendant failed to pay the decree, ‘I bind 
myself to pay any sum uplo Rs. 8,000 according to Lhe orders of the Court’. The - Bombay 
High Court held that the bond in that form was just as applicable to n consent decree as to any 
other... Assuming lhat the consent decree is not in anywise fraudulent, it is Just as much 
within the terms of such a bond as any other decree and indeed it strikes one as rather surpris- 
ing that the ordinary form of a bond in a case under Order XIV should not be supposed to cover 
the case of a consent decree”. l 
Similarly, in Annadana Jadaya v. Konammal® the Madras Hgh Court held 
that the consent order had not the effect of releasing the surety. Of course, 
on facts it was held that the surety was discharged because time was given to 
the judgment-debtor to pay which had materially affected the rights. of the 
surety. In Kabiruddin v. Debisingh’ the Nagpur High Court expressed it- 
self as follows: 

“A consent decree is not any the less a decree because it is agreed to by the parties to the 
suit, and though for certain limited purposes it is wreated ou the same footing as the agreement 
ilself, the rules of contract do not apply in their entirety, nor do those of tort. Where therefore 
a surety undertakes to be bound by such decree or order as may be passed by the Court, he un- 
dertakes to be bound by a consent decree as well as by one after contest.” 

Similarly, the Kerala High Court in Chakkunny v. Viswanatha Iyer? also held 
that a consent decree would be included in the expression ‘‘decree passed by 
Court’’. 

On the point, therefore. whether a consent decree would be included within 
the expression ‘‘a decree to be passed by the Court’’, the decisions of the Qal- 

4 (1930) 32 Bom. L. R. 1394. 7 [1085] A. I. R. Nag. 16. 


5 (1082) I. L. R. 59 Cal. 1450. 8 [1961] A. I. R. Ker. 312. 
6 (1932) I. L. R. 56 Mad. 625. | ! : 


1971.] AMIN ABDUL V, JIVRAJ OTMAL (4.C,5.)—-Wagle J. 719 


cutta High Court, Madras High Court, Nagpur High Court as it then was, 
and the Kerala High Court are consistent and in agreement with the decisions 
of this Court. Obviously, therefore, there ig no substance in the contention ad- 
vanced by Mr. Dalvi that upon the passing of a decree by consent the surety 
is ipso facto discharged. ` 

However, it has been consistently held by our High Court and also by the 
other High Courts that this rule is subject to three limitations, (1) that the 
decree is not the result of a fraud, (2) that the decree is not by collusion be- 
tween the plaintiff and the defendant and (3) that the decree has not prejudiced 
the surety in any respect. In this case there is no argument advanced 
before us that either there was a fraud in the making of the decree or that 
there was collusion between the plaintiff and the defendant which had brought 
about the consent decree. The point to be considered therefore is whether the 
rights of the surety are in any way prejudiced by the consent decree that is 
made therein. l 

According to Mr. Dalvi appearing for the appellant, the very fact that the 
decree is made by consent is itself sufficient to prove that it is adverse to the 
rights of the surety. On this point reliance was placed by Mr. Dalvi on the 
observations of Broomfield J. in Parvatsbai v. Vinayak. The learned Judge 
quoted the observations in Keshavlal v. Pratapsing? to the following effect: 


‘(If there is a substantial alleration in a contract by the principal, without the consent of 
the surety, even if there be no extra prejudice to the surety which can be shown to exist, the 
surety will be discharged, because the Court will not go into the question whether tbere has been 
any actual prejudice or not. The surety is to be the judge whether he will continue to remain 
liable on the new contract or not”. 


Broomfield J. then observed as follows (p. 995): 


“On the same principle the respondents are pol bound to prove that they have actually 
been prejudiced’’. 
Reliance was placed upon these observations by Mr. Dalvi to urge that it is 
not necessary that prejudice in fact must be proved by the surety but that 
an alteration in the original terms of the bond is sufficient to prove that pre- 
judice has been caused. 

In order to substantiate his argument that the sureties are discharged, it 
was further urged by Mr. Dalvi that when there is a variance between the 
surety bond and the ultimate decree that is passed, there is a substantial alte- 
ration in the terms so far as the surety is concerned and that in such cases 
no prejudice need be proved. The term of the surety bond of which a trans- 
lation was given in the lower Court was as follows: 


‘‘The said defendant will personally and voluntarily pay without fail to Lhe plaintiff the 

entire amount wilh costs which will be declared as payable in pursuance of the decree which the 
Civil Judge, Senior Division, Ratnagiri, will pass in the suit afler a trial finally and will satisfy 
the amount according to the decree which will be passed for the plaintiff. But if he does not 
pay accordingly, I personally or afier me my heirs and executors of my will bind ourselves to 
pay an amount not exceeding Rupees twenty-five thousand out of the amount which will be due 
to the plaintiff according to the said decree...’ 
Emphasis was laid by Mr. Dalvi on the expression ‘‘the decree which the Civil 
Judge, Senior Division, Ratnagiri will pass in the suit after a trial finally’’. 
The learned single Judge has reproduced in original Marathi the relevant 
term of the bond in his judgment. The Marathi term is as follows: 

“arena A at aa fta [feat arate afess_ere venir à adie em farea 
The word ““teetedt” (after trial) was, according to Mr. Dalvi, not the same 
as a decree by compromise. According to Mr. Dalvi, a decree by compromise 
was not after trial but the same was without trial. On the construction of 

this term we find that Mr. Dalvi is not supported by any decided case, namely, 
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that a decree by consent is not a decree after trial. We have referred to the 
various decisions which have held that a consent decree is not excluded from 
_ the term ‘‘decree’’ in the surety bond. Necessarily therefore it must be held 
- that there is no substance in this contention that a consent decree materially 
alters the terms of a surety bond executed in this case. The other cases in 
which the surety was held to be discharged were either on the ground that 
there was fraud in the making of the decree or that there was collusion between 
the plaintiff and the defendant in the suit or that by grant of time to the 
defendant, the surety was adversely affected in his rights. In the instant case 
there is no argument that the surety was in any way prejudiced. In fact we 
find that from the terms of the decree, the amount of the decree is reduced 
to Rs. 20,000 from Rs. 22,000 and odd and costs ete. In fact, the lability of 
the surety is reduced by the compromise and the burden is not increased nor 
is the right of the surety affected in any way. We, therefore, hold that the 
appellant fails to prove that he is discharged. 
In the result, the appeal is dismissed with costs. 
| Appeal dismissed. 


Before Mr. Justice Chitale and Mr, Justice Nathwani. 


MADHUKAR GANPATRAO SOMVANSHI v. SHESHRAO NARAYANRAO 
BIRADAR.* 


Maharashtra Co-operative Societies Act (Mah. XXIV of 1961), Sec 91—Dispute relating to 
wrong rejection or acceptance of nomination papers—Whether such dispute can be raised 
before declaration of election results. 


Wrong rejection or acceptance of nomination papers cannot form the subject-matter 
of a dispute contemplated by s. 01 of the Maharashtra Co-operative Societies Act, 1960, if 
such a dispute is raised before the declaration of result of the election. 

N. B. Khare v. Election Commission’ and N. P. Ponnuswami v. Returning Officer, 
Namakkal Consitiuency*, followed. 

P. K. Patil, v. R. N. Patil,” referred to. 


Tue facts appear in the judgment, 


P. B. Sawant, for the applicant. 
Dr. B. R. Naik and Vikram Hipparkar and R. S. More, for respondent No. 1. 


CHITALE J. The facts leading to this petition, briefly stated, are as follows: 
Nilanga Taluka Cooperative Supérvising Union, Nilanga, District Osmanabad, 
opponent No. 6, is a Federal Co-operative Society, (hereinafter referred to as 
the ‘‘Federal Society’’), deemed to have been registered under the Maharashtra 
Co-operative Societies Act, 1960 (hereinafter referred to as the Act). 124 Co- 
operative Societies are affiliated as members to the said Federal Society. The 
Managing Committee of the Federal Society consists.of 8 members (including 
the Chairman), one of whom is nominated by the Government, one is nominated 
by Osmanabad District, Central Co-operative Bank and the other six are elected. 
The election to the Managing Committee of the Federal Society was scheduled 
to be held on September 16, 1967, nominations were to be submitted on or 
before September 2, 1967, scrutiny. of the nomination papers was to be held 
on September 4, 1967, and after scrutiny the list of the candidates contesting 
the election was published on September 8, 1967. On September 14, 1967, 
i.e. two days prior to the date of the election, respondent No. 1. Sheshrao 
Narayanrao Biradar submitted.an application to the District Deputy Registrar, 
Co-operative Department, Maharashtra State, contending that the procedure 
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1 (1057) 18 E.L.R. 112, No. 1070 of 1968), decided by Patel J., on 
8 [1952] 3 S.C. R. 218 October 16, 1968 (Unrep.). 
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preceding the election was not properly followed. ` One of the grievances raised 
àt the hearing was that although some of the member societies were disquali- 
fied, they were allowed to contest the election. This application was heard by 
the Registrar’s nominee and by his order dated April 15, 1968 he granted 
respondent No. 1’s application and rejected the nomination papers of tle 
present petitioner Madhukar.Ganpatrao Somvanshi and respondents Nos. 2 to 
5. Against this decision, the present petitioner préferred appeal to Maha- 
rashtra State Co-operative Tribunal, Bombay. The Tribunal by its decision 
dated September 11, 1968 held that ‘the dispute in question was not one con- 
templated by s. 91 of the Act, hence no appeal lay to the Tribunal. The 
Tribunal recorded no: findings on merits. In view of the finding that no ap- 
peal lay, the appeal was dismissed. The present petition is preferred against 
this decision of the Tribunal. 


Mr. Sawant, who appears for the petitioner, relies on the Supreme Court 
decision in N. B. Khare v. Election Commassion!. Relying on this decision, 
it is urged that wrong rejection or acceptance of nomination papers cannot 
form the subject-matter of a dispute contemplated by s. 91 of the Act, if such 
a dispute is raised before the declaration of result of the election. The Sup- 

reme Court in that case observed that although art. 71(/) of the Constitution 
undoubtedly confers jurisdiction on the Supreme Court to inquire into and 
decide all doubts and disputes arising out of or in connection with the election 
of the President or Vice-President, the question for consideration before the 
Court was whether there was anything in the Constitution indicating the time 
or stage at which and the manner in which such doubts and disputes. are to bes 
inquired into and decided. The Supreme Court referred to arts. 327, 329(b) 
and s. 80 of the Representation of the People Act, 1951, and held (p. 120): 


“It is quite clear from the language of the section that any improper reception or refusal 
of a vote, or any non-compliance with the provisions of the Constitution or of the Act or of 
any rules or orders made under the Act or the improper acceptance or rejection of a nomination 
paper may be made a ground for challenging the election. This means that all doubls and 
disputes relating to any stage of the entire election process is to be canvassed by an election 
petition presented to this court after the election in its wide sense is concluded. ... The well- 
recognised principle of election law, Indian and English, is that elections should not be 
held up and that the person aggrieved should not be permitted to ventilate his individual in- 
terest in derogation of the general interest of the people, which requires that elections should 
be gone through according to the time schedule. It is, therefore, in consonance both with the 
provisions of article 62 and with good sense tothold that; the: word ‘election’ used in article 71 
means the entire process of election,” 

It is obvious that the above Supreme Court decision clearly lays down that 
wrong acceptance or rejection of a nomination paper can be made a ground of 
attack only after the result of the election is declared, and not at any stage 
prior to that. 

We may also refer to the decision of the Supreme Court in N. P. Ponnu- 
swam v. Returning Officer, Namakkal Constituency”. In that case the appel- 
lant’s nomination paper was rejected by the Returning Officer. He applied to 
the Madras High Court under art. 226 of the Constitution. The Supreme Court 
confirmed the decision of the Madras High Court that it had no jurisdiction to 
interfere at that stage in view of the provisions of art. 329(b) of the Constitu- 
tion and s. 80 of the Representation of the People Act. In this case, the Sup- 
reme Court rejected the contention that the remedy which merely allows a 
candidate to have an election set aside only after the election is held is not 
as efficacious as the one which would enable him to stop holding the election. 
The Supreme Court pointed out that there was another side of the question 
to be considered, viz. inconvenience to the public administration on account of 
elections and the administrative business being required to be held up while 
individuals prosecute their grievances. By this decision the Supreme Court 


1 (1957) 18 E. L. R. 112. 2 [1952] 8 S. C. R. 218. 
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held that questioning the rejection of a nomination paper is questioning the 
election, hence it could not be done prior. to the declaration of results of an 
election in view of art. 329(b) of the Constitution and s. 80 of the Representa- 
tion of the People Act.. 

In view of the above two decisions of the Supreme Court, it is clear that 
respondent No. 1’s application in effect contending that the nomination papers 
of the petitioner and respondents Nos. 2 to 5 were wrongly accepted could not 
be entertained before the declaration of the results. of the election. If: so, 
it is urged by Mr. Sawant for the petitioner, the. decision of the Registrar’s 
nominee dated April 15, 1968 is without jurisdiction. 

Dr. Naik, who appears on behalf of respondent No. 1, relies on bye-law 23(8) 
of the Federal Society and contends that even though the dispute in question 
may not be a dispute under s. 91, bye-law 23(8) is binding on all the members 
of the Federal Society, it provides an internal arrangement enabling the mem- 
ber’ agerieved to challenge wrong rejection of nomination papers and such 
arrangement is binding on the members of the Federal Society, hence the de- 
cision of the Registrar’s nominee is legal and valid. Strictly speaking, bye- 
Jaw 28(8) does not apply to the facts of the present case, inasmuch as the 
grievance of respondent No. 1 was not that a nomination paper was wrongly 
rejected, but his grievance was just the converse of .it, viz. the nomination 
papers of some members were wrongly accepted. Thus, on the wording of bye- 
law 23(8) itself, it is clear that the said bye-law does not empower the Regist- 
rar’s nominee to decide the dispute raised by respondent No. 1. In the alter- 
native, it is urged by Dr. Naik-that if the dispute does not come within -the 
"scope of bye-law 23(8), it should be treated as a dispute falling under s. 91 
of the Act; if so, the’ Registrar’s nominee.would have jurisdiction to decide 
the dispute. In view of the above-mentioned Supreme Court decisions, we 
are unable to accept this contention of Dr.’ Naik. 

We may -also refer to an unreported decision of this Court in P. K. Patil 

v. R. N. Pati. Patel J., wlio delivered the judgment, points out that in view 
of the clear wording of s. 92 which provides a period of limitation for filing 
election disputes, an election dispute as contemplated by s. 91 could not be 
filed, nor entertained prior to the declaration of the result of the election. We 
agree with this view expressed in the said decision. Dr. Naik, however, relies 
on some of the observations in the said decision. The observations relied upon 
are: 
“*...The Tribunal has rightly held that an appeal provided under the Election Rules of that 
Bank is as a mattcr of internal management of the Bank and by a rule it cannot call upon the 
Registrar or the Deputy Registrar to treat an “appeal as & dispute to which only the Returning 
Officer apparently is made a party.” 


Relying on these obser vations, it is azped that si Co- operative Tribunal 
held that if the other concerned candidates -were made parties to the appeal 
provided by Election Rules, it would be a apie under s. 91, and Justice 
Patel has approved that view. | 

We are unable to hold that these observations apport Dr. Naik’ s contention. 
The other observations that follow clearly indicate that this Court held that 
a rule cannot be regarded as valid, if: it elevates a matter which does not 
strietly fall within the scope of s. 91 of the Act to a dispute under that section. 
Dr. Naik further contends ‘that bye-law 23(8) provides an internal arrangement, 
the members of the Federal Society agreed to abide by that bye-law, thus that 
bye-law would be binding on the members,’if so, the decision of the Registrar’s 
nomince would be valid and binding on. the members of the Federal Society, 
irrespective of the question whether the dispute falls under s. 91 of the Act 
or not, and whether an appeal les to the Tribunal or not. In view 
of the principle laid down by the’ Sue Court, which is mentioned above, 


3 (1968) Special Civil Application No. No. 1070 of 1968), decided by Patel J., on 
1069 of 1968 (with Special Civil Application October 16, 1968 (Unrep.). 
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we are unable to accept this contention. Iu the first place the Registrar or his 
Nominee would have jurisdiction only if the dispute is one falling within 
the scope of s, 91: Moreover, a bye-law like bye-law 23(8) in this case cannot 
be said to be a valid bye-law, inasmuch as if such a bye-law is allowed to work, 
it would give rise to conflict of decisions. Dr. Naik does not dispute that a 
candidate defeated at election would be entitled to challenge the election 
after the declaration of the result thereof on the ground of wrong acceptance 
or wrong rejection of nomination papers. Thus if the above contention of 
Dr. Naik is accepted as correct, the same question may be inquired into on two 
or more occasions by different authorities or tribunals and this may obviously 
give rise to conflicting decisions. Thus it is, in our opinion, clear that a bye-law 
that provides for a challenge to the procedure adopted or steps taken regarding 
an election even before the declaration of the result of that election cannot be 
held to be a valid bye-law in view of the above decisions of the Supreme Court. 
In effect, such a bye-law constitutes an agreement amongst the members of the 
Society which may defeat relevant provisions or principles of law relating to 
elections. As pointed out by the Supreme Court, it is very vital for the public 
administration that elections are held in time according to the schedule notified 
and they are not delayed on account of individual grievances of a candidate. 
We, therefore, hold that respondent No. 1’s application dated September 14, 
1967 was untenable and it was wrongly entertained by the Registrar’s nominee. 

We must mention here that Dr. Naik raised the objection that the only relief 
claimed in this petition is to have the decision of the Tribunal set aside, there 
ig no prayer seeking the relief that the order passed by the Registrar’s nominee 
on April 15, 1968 is without jurisdiction and respondent No. 1’s application 
dated September 14, 1967 should be rejected, holding the same to be untenable. 
This objection is technically correct, although the necessary relief can be said 
to be implied in the prayer that the Tribunal’s decision should be set aside. 
` In order to obviate the technical difficulty, however, we allow the petitioner to 
amend the petition by adding the necessary prayer. 

For reasons indicated above, we make the rule absolute and reject respondent 
No. 1’s application dated September 14, 1967 challenging the acceptance of 
the nomination papers of the petitioner and respondent Nos. 2 to 5. Res- 
pondent No. 1 shall pay the petitioner’s costs. 

: Rule made absolute. 


Before Mr. Justice Wagle 


THE STATE OF MYSORE 
Y. 
RAMCHANDRA GUNDA KULKARNI.* 


Negligence—State Government constructing reservoir for drinking water—Fuilure to provide 
overflow channel from reserooir—Damage to plaintiffs’ land and crops due to overflow of 
water during heavy rains—Whether defence of vis major or immunity of State as Sovereign 
power available to State. 


A State Government erected a reservoir adjoining the plaintiffs’ land in order to provido 
drinking water facilities to a village in the State. The State acquired a part of the plaintiffs’ 
land for the purpose of constructing a channel for carrying the overflow of water from the 
reservoir to a Nalla which was at a distance of about 1500 feet from the waste-weir of the 
reservoir. This channel was however not constructed except to the extent of 250 feet on 
the side of the Nalla. Due to very heavy rainfall the water from the reservoir overflowed 
into the waste-weir and thereafter flowed over the plaintiffs’ land, causing considerable 
damage to the land and the crops standing thereon. In a suit by the plaintiffs for damages 


*Decided, November 24, 1970. -Second -modifying the decree passed by N. B. Chavan, 
Appeal No. 505 of 1963, against the decision Joint Civil Judge, S.D.. Kolhapur, in Regular 
of C. V. Patel, Extra Assistant Judge at Civil Suit No. 442 of 1059. 

Kolhapur, in Civil Appeal No. 181 of 1961, 
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they alleged that due to the negligence of the State in not taking proper precautions to 
guard against the overflow of water they had sustained the loss. The State inter alia 
contended that the loss was due to heavy rain which was an act of God and therefore they 
were not liable and further that the construction of the reservoir was an act of the State 
in its sovereign capacity and, therefore, it was not liable for the tortious or negligent acts 
of its servants: 

Held, that the fact that the danger materialised subsequently by an act of God was 
not a matter which absolved the State from its liability for the earlier negligence in that 
no proper channel for the flow of overflow water,from the waste-weir was constructed 
by it in time : 


Greenock Corporation v. Caledonian Railway: Greenock Corporation v. Glasgow and South — 


Western Rathway', referred to ; 

that the act of the State in constructing the reservoir for the supply of drinking water 
to its citizens at best could be considered a welfare act and not an act in its capacity as a 
A SOVETeIgn : 

Kasturi Lal v. State of U. P.2 and State of Rajasthan v. Mst. Vidhyawatt*, referred to; 
and : 

that, therefore, the State was liable in negligence for the loss caused to the plaintiffs, 


THe facts are stated in the judgment. 


M. R. Kotwal, Assistant Government Pleader, for the appellant. 
M. V. Paranjpe, with V. V. Divekar, for the respondents. 


Waaie J. This is an appeal by the State of Mysore challenging the or- 
ders passed by the two lower Courts granting damages to the plaintiff for 
loss caused by reason of water overflowing from a reservoir constructed for 
the residents of Nipani. 7 

In order to provide drinking water facilities to the town of Nipani, the State 
Government erected a reservoir adjoining Survey Nos. 92 and 93 at village 
Arjuni. Survey Nos. 92 and 93 belong to the plaintiffs. The construction 
of the reservoir was completed in 1954 by the Water Works Department. 
By a notification under s. 4 of the Land Acquisition Act issued on Septem- 
ber 27, 1955, Government proposed to acquire part of the land belonging to 
the plaintiffs for the purpose of constructing a channel for carrying the over- 
flow of water from the reservoir to the Nalla which is at a distance of about 
1500 feet from the waste-weir of the reservoir. By private negotiations posses- 
sion of the necessary land was taken by the State Government on October 21, 
1956. However, the channel was not constructed except to the extent of about 
250 feet on the side of the Nalla. The construction of the channel was not 
attempted from the waste-weir towards the Nalla. On November 14, 1957, 
there was heavy rainfall of 24” in four hours and the water from the reser- 
voir overflowed into the waste-weir and thereafter flowed over the land belong- 
ing to the plaintiffs. Considerable damage was caused both to the land and 
to the crops. Plaintiffs therefore came to Court seeking damages for the loss 
occasioned to them by reason of the overflow of the water which had collec- 
ed in the reservoir. Plaintiffs’ case was that due to the negligence of the 
defendant in not taking proper precautions to guard against the overflow, the 
loss was caused to the plaintiffs. 

The defendant-State did not dispute the following facts, namely that the 
reservoir was built, that there was overflow due to heavy rains in November 
1957 and that the loss assessed at Rs. 3,000 was caused. The defendant’s 
stand, however, was that the Mysore Government through its Engineering 
Department had taken proper legal and timely action in. this case and that 
adequate and proper compensation has been paid to the plaintiffs under the 
provisions of the Land Acquisition Act. It denied the contention of the 


1 [1917] A. C. 556. 3 [1962] A. I.-R. S. C. 983. 
2 [1965] A. I. R.S. C. 1089. 
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plaintiffs that the plaintiffs had suffered loss to his land due to the negligent 
act of the servants of Government. Lastly, it was contended that the Govern- 
ment was not liable for tortious acts or negligent acts of its servants. It was 
Ta further contention that it was an act of God and therefore nobody was 
liable. 

Before the trial Court plaintiffs examined plaintif No. 1 and the defendant 
examined Balvant Appaji Chavan, an Overseer working at Nipani at the re- 
levant period. The issues framed by the trial Court include the issue: 


“Does plaintiff prove that due to gross negligence of the employees of Defendant in Public 

Works Department in not channelling the excess water through especially built channel, damage 
was caused to the crops and the lands of the plaintiff ?” 
This issue was answered in the negative and therefore the main claim of the 
plaintiff about the damage to the land and crops was not allowed. A small 
decree for rent and damages to the standing crop was made. Against this 
decision the plaintiffs went in appeal and the appellate Court holding that 
there was negligence on the part of the servants of the defendant-respon- 
dent decreed the claim of the plaintiff for damages to the extent of Rs. 2,700. 
Against this decision the defendant-State has filed this second appeal. 


Mr. Kotwal arguing for the appellant, the State of Mysore, contended that 
the lower appellate Court had taken an erroneous view in regard to the liability 
of the State. It was also urged by Mr. Kotwal that loss which was due to 
the act of God could not be considered as due to the act of any State Department. 
His argument was that during the course of several years at no time had 
24” rain fallen during four hours. It is not disputed that damage by over- 
flow of water was caused because of the accumulation of water during the 
course of four hours heavy rain amounting to two and a half inches. Mr. 
Kotwal’s argument therefore was that the heavy rain of 24” was an act of God 
and, therefore, since the flow of water was due to the act of God, the State 
should not be made liable for the loss occasioned thereby. It was also urged 
by Mr. Kotwal that the act of the State in constructing the reservoir was an 
act in the capacity as a sovereign and therefore it being an act of State in its 
sovereign capacity, a loss occasioned to any citizen could not be made a lia- 
bility on the State. The lower appellate Court considered the authorities 
cited before it and came to the conclusion that there was negligence on the 
part of the State in not constructing the channel in time and that even if it 
be held that the heavy rain was an act of God, still the negligence of the State 
is not wiped out by the said act of God. 

The point whether heavy rainfall could be considered as vis major or act 
of God was considered by the House of Lords in Greenock Corporation v. 
Caledonian Radway: Greenock Corporation v. Glasgow and South Western 
` Railway.' There the question was as to the liability for the consequences 
resulting from works in alveo fulminis whereby the natural alveus was filled 
up and the flow of water under the force of gravity thrown into a new channel 
at a Ha and higher level. Lord Wrenbury observed on this point as follows 
(p. 583): 

“...In such a case the corporation is responsible, I conceive, for resultant damage how- 
soever arising. The responsibility to provide a substituted channel is not limited to providing 
a channel sufficient to meet all demands which might reasonably be anticipated, or even all 
demands (in excess of the ordinary) short of the act of God. The corporation must provide a 
substituted channel which will be equally efficient happen what will. Assuming an act of God, 
such as a flood, wholly unprecedented, the damage in such a case results not from the act of 
God, but from the act of man in that he failed to provide (as there was before) a channel sufi- 
cient to meet the contingency of the act of God. But for the act of man there would have been 
no damage from the act of God”. 

Relying upon these observations, the learned appellate Judge held that in 
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spite of the heavy rain, the negligence of the State in not providing a proper 
channel for absorbing overflow of water was responsible for the damage caused 
to the land and crops of the plaintiffs. 


Mr. Paranjape pointed out that by a letter dated May 17, 1957 (exh. 46) 
this fact was brought to the notice of the State Government that there was a 
likelihood because of the heavy rains of overflow of water causing immediate 
danger to his land on the border. Even after this, according to Mr. Paran- 
jape, sufficient precautions were not taken by the State Government to 
provide against a heavy overflow of water. In this connection the 
actions of the State Government may be considered. In 1954 the water works 
were completed but no provision was made ‘for a channel for overflow of 
water from the waste-weir to the Nalla which is at a distance of about 1500 
feet. Such a possibility it seems was contemplated a little before September 
1955 and a notification under s. 4 of the Land Acquisition Act was made for 
taking possession of the adjoining lands ostensibly for the purpose of creat- 
ing a channel to absorb the overflow of water from the waste-weir to the 
Nalla. 


It appears that as an emergent act, possession was taken by the State Gov- 
ernment on October 21, 1956. Exhibit 38 shows that this possession was taken 
from the owners of the land, two of whom were the plaintiffs themselves. There- 
after the evidence led by the State shows that upto a distance of about'250 feet 
from the Nalla, a channel was made adjoining the Nalla. The channel was 
7 feet in depth and about 10 feet in breadth. But this channel was adjoining 
ihe Nalla and no such channel was constructed near the waste-weir so as to 
take the water from the waste-weir towards the Nalla. In this state of events, 
exh. 46 dated May 17, 1957, was sent by the plaintiff to the State Government. 
The receipt of this letter is not disputed. The cause for writing this letter 

_appears in the letter itself. It is stated therein ‘‘During rains of 1956, his 
land outside the acquired area was damaged by the water flowing through the 
waste-weir of the said Dam’’. It is also stated therein that he had applied 
to higher authorities to improve the same and to dig a channel through ac- 
quired area of Survey Nos. 92 and 93 from Arjuni but that he was sorry to 
note that nothing had been done. It is further mentioned in this letter that 
the rains were heavy and there was a chance that the flow would begin soon 
causing immediate danger to his land. It is not as if the danger of the likeli- 
hood of the loss was not brought to the notice of the Government. In fact, by 
exh. 46 it was specifically brought to the notice of the authorities that damage 
was caused in 1956 rains and that such events might recur in 1957 and there- 
after. 


The point, therefore, to consider is whether the State Government was negli- 


gent in that no proper channel for the flow of overflow water from the waste- - 


weir was constructed by it in time in order to see that loss by damage of crops 
is not occasioned to the adjoining lands. [In the instant case it must be noted 
that a proposal was before Government for the construction of such channel 
and in 1957 in fact the proposals were taken in hand, hut the proposal only 
went to the extent of construction of a channel about 250 feet in length but 
adjoining the Nalla. In these circumstances a question arises whether the 
damage that was caused to the land and the crops of the plaintiffs was due to 
an act of God or the negligence of the State. A further question that would 
arise is whether the State would escape the liability on the ground that it was 
an act of God which led to the overflow if proof is given that the State was itself 
negligent on earlier occasion in not taking proper precaution. In the instant 
case, two things cannot be disputed, first, that a channel to provide for the 
flow of overflowing water from the waste-weir was not only contemplated but 
partly constructed by State Government and inference must therefore: follow 
that the State Government must have considered that such a channel was 
necessary as a precautionary measure to guard the property of the adjoining 
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land-owners. On this inference it must follow that the State Government was 
aware of the fact that if such a channel was not constructed, damage was 
likely to be caused to the adjoming owners of land. The State Government 
did not complete the channel. Intimation was received by it by exh. 46 that 
an event which had taken place in 1956 of heavy rains might recur in 1957. 
The intimation was given in May 1957, that is, before the rainy season started. 
In the rainy season it appears that no untoward incident of heavy rains 
occurred. But such heavy rains started on November 14, 1957 and within a 
period of four hours, there was two and a half inches rainfall. 

As has been pointed out by Lord Wrenbury in Greenock Corporation v. 
Caledonian Railway:. Greenock Corporation v. Glasgow and South Western 
Railway, cited above, assuming an act of God, such: as a flood, wholly unpre- 
cedented, the damage i in such a case results not from the act of God, but from 
the act of man in that he failed to provide a channel sufficient to meet the 
contingency of the act of God. But for the act of man there would have heen 
no damage from the act of God. The observations of Lord Wrenbury are 
most telling in regard to the liability of loss due to the negligence of an indi- 
vidual or a corporation. If the reservoir was not built by the State, there 
would have been no occasion for the accumulation of water at a high level 
and overflow thereafter due to heavy rains. The damage, therefore, was due, 
firstly, to the act of the State in having the reservoir built so’ that the danger 
always continued to exist. Whether subsequently the danger materialised by 
an act of God is not a matter which absolves the State from its liability for the 
earlier negligence in not taking proper precautions. The precautions were 
intended but were not fully taken. The fact that a channel about 7 feet in 
depth, about 10 feet wide and extending over 1500 feet was found necessary 
by the State is a justification for the proposition that precautions were neces- 
sary to avoid loss or damage by overflow of water. This justification itself 
justifies the claim made by the plaintiffs that because proper precautions were 
not taken as were to be taken by the State, the loss was occasioned to them. 

Mr. Kotwal for the State, however, argued that the loss was occasioned 
solely by the act of God and not by any negligence of the State servants. He 
referred to certain authorities of the Supreme Court to point out that tortious 
act of servants cannot impose a vicarious liability’on the State if the act of 
the State is done in its sovereign capacity. In Kasturi Lal v. State of U.P? 
a similar point was considered by their Lordships of the Supreme’ Court re- 
garding the liability of the State for the tortious acts of its servants. It was 
observed by the Supreme Court that if the act of the State is done in its 
capacity as a sovereign, then there is no liability upon the State for the tor- 
tious acts of the employees in carrying out the act of State. Their Lordships, 
however, raised a distinction between the acts of Government in its capacity 
as sovereign and other acts of Government as non-sovereign acts. Sovereign 
acts were considered as those which related to maintenance of law and order. 
In the instant case, the State Government built up a reservoir for supply of 
water to the citizens. This act could at best be considered as a welfare act but 
certainly not an act of the State Government in its capacity as a sovereign. 
It was not an act which the State Government had to commit as it was 
obliged to do so. An action of the State relating to law and order would 
stand on a footing different from the act of the State in its capacity as for 
welfare of the subject. The act of the State for the purpose of welfare 
of the State cannot be considered as obligatory as the State Government could 
not be compelled to do so. Their Lordships, therefore, restricted the rule of 
vicarious liability of its servants upon State Government in respect of acts 
which were committed by State Government in pursuance of sovereign. power 
of the State. 


2 [1955] A.I. R. S.C. 1089. 
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A similar proposition was laid down by their Lordships of the Supreme 
Court in State of Rajasthan v. Mst. Vidhyawati? The facts of this case were 
that a driver of a jeep, owned and maintained by the State of Rajasthan for 
the official use of the Collector of a district, drove it rashly and negligently 
while bringing it back from the workshop after repairs and knocked down a 
pedestrian and fatally injured him. The point was whether the State Govern- 
ment could be made vicariously liable for the loss occasioned to the plaintiff 
by reason of the tortious act of its employee. It was held by their Lordships 
that the State can be made vicariously liable for the tortious act like any 
other employer. While considering the proposition about the vicarious liabi- 
lity of the State for the tortious acts of its servants, their Lordships observed 
in para. 10 as follows (p. 938): ` 


‘*...In this conncction it has to be remembered that under the Constitution we have esta- 
blished a welfare state, whose functions are not confined only to maintaining law and order, 
but extend to engaging in all activities including industry, public transport, state trading, to 
name only a few of them. In so far as the State activities have such wide ramifications involv- 
ing not only the use of sovereign powers but also its powers as employers in so many public sectors, 
it is too much to claim that the State should be immune from the consequences of tortious acts 
of its employecs committed in the course of their employment as such. In this respect, the 
present set up of the Government is analogous to the position of the East India Company, 
which functioned not only as a Government with sovereign powers, as a delegate of the British 
Government, but also carried on trade and’ commerce, as also public transport like railways, 
post and telegraphs and road transport business.” 


It was in the context of those facts, observed their Lordships, that the Supreme 
Court of Calcutta repelled the argument advanced on behalf of the Secretary 
of State. Their Lordships therein refer to the Judgment of Chief Justice 
Peacock in the case of Peninsular and Oriental Steam Navigation Co. v. Secre- 
tary of State for India* and quote with approval the following observations: 


“... There is a great and clear distinction between acts done in the exercise of what are 
usually termed sovereign powers, and acts done in the conduct of undertakings which might 
be carried on by private individuals without having such powers delegated to them :” 


Their Lordships held that the act of the driver in bringing the car after re- 
pairs from the garage was not an act which he was doing in the exercise of 
the part of the sovereign power of the State. Therefore, as has been laid 
down by the Supreme Court, a distinction has to be made between acts of the 
State in their sovereign capacity and acts of the State In non-sovereign 
eapacity. i 


In the instant case it has not been pointed out that the act of State in con- 
structing the reservoir was an act in its sovereign capacity. At best it could 
be said to be an act of welfare state for the betterment of the people of a 
part of the State. By no stretch of imagination can the act of the State in 
constructing a reservoir for facilitating the supply of drinking water be con- 
sidered as an act in exercise of sovereign power. In the instant case, there- 
fore, the immunity for acts in the: sovereign capacity cannot be made avail- 
able to the defendant-State. The State therefore has no protection either 
because the damage was caused by the act of God or because of the immunity 
that was available to it if the act were in its capacity as a sovereign power. The 
ordinary rule of negligence will, therefore, apply and the fact that there was 
negligence has been accepted by the appellate Court as a finding of fact. I have 
also dealt with it earlier to point out that although a channel was contem- 
plated and the danger was brought to the notice of the authorities by the 
plaintiffs themselves by exh. 46, no action was taken by the State to prevent 
damage being caused by overflow of water even if excess of water was due 
to act of God. I, therefore, hold that the lower Court was justified in coming 
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to the conclusion that the State was liable for the loss that was caused to the 
plaintiffs. So far as quantum of damage is concerned, the appellate Court 
has found as a fact the quantum of damage, and no further argument can lie 
on that point. In the result, the appeal has to be dismissed. 


The appeal is dismissed with costs. 
Appeal dismissed. 
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Before Mr. Justice Gatne. 


MRS. JANKIBAT PRAHLADRAI BRIJLAL SEKSARIA v. KASHINATH 
RAGHUNATH KELKAR.* 


Bombay Public Trusts Act (Bom. XXIX of 1950), Secs. 50,79, 80, 18, 19, 22A, 31 (1)—Relief 
to be sought in suit under s. 50—Maintainability of suit where enquiry soughi for determining 
whether property is public trust property. 

Under s. 50 of the Bombay Public Trusts Act, 1950, the property in respect of which 
the suit is instituted must be a property belonging to a public trust. A mere allegation 
that the property belongs to a public trust will not be sufficient to sustain the suit. The 
suit must in effect be a suit for recovery of possession of a property which is shown to 
belong to a public trust. 

When an enquiry is sought for the purpose of determining whether any property is the 
property of a public trust, it is not open to the Charity authorities to avoid their respon- 
sibility and to say that the matter is too complicated and the partics could, therefore, seek 
their relief in a regular suit. 

Adinath Ete. Mandir v. Shantappa', distinguished. 

Taraben Baldevdas v. Charity Commr.*, Kuberbhai v. Purshottamdas®, Rajgopal Raghu- 

nathdas v. Ramchandra‘ and Sugra Bibi v. Haji Kummu', referred to. 


C. N. Daji and B. N. Shroff, instructed by Ambubhar & Diwanji, for the 
petitioner-defendant No. 12. 

S. A. Desai and J. V. Cohelho, instructed by V. A. Phadke & Co., for res- 
pondents Nos. 1 and 2-plaintiffs. 

Y. H. Gumaste, Government Pleader, for respondent No. 14-defendant No. 13. 


GATNE J. This civil revision application has been directed against the judg- 
ment and order passed by the learned Judge of the City Civil Court at Bombay 
on February 16, 1970, in Suit No. 1862 of 1960 on his file. 

The suit in question was filed by two plaintiffs, who happen to be the 
trustees of the. Bhagoji Balooji Keer Public Religious and Charitable Trust. 
This Trust was created under a deed of trust made by Bhagoji Balooji Keer 
on May 15, 1930. This Trust has been duly registered under the provisions 
of the Bombay Public Trusts Act, 1950. The properties included in this 
Trust admittedly include the property bearing Cadastral City Survey No. 657 
situate at Mahim. Shortly after this Trust was made—in fact within seven 
days thereafter—Bhagoji Keer acquired another property bearing Cadastral 
‘City Survey No. 656. This property is adjacent to the property bearing Ca- 
dastral City Survey No. 657 and some structures have been constructed thereon. 
One of them is ‘‘Dnyan Mandir’’ now known as Shree Cinema. It appears 
that this structure has been constructed on 922, sq.yds. out of City Survey 
No. 657 and partly on a portion of Cadastral City Survey No. 656. 

Under the deed of trust, Bhagoji Balooji Keer and two others were the trustees. 
After Bhagoji’s death on February 24, 1944, his son Bhalchandra (defendant 
No. 1) came to be appointed as a trustee in place of his deceased father along 
with the two other trustees appointed under the Trust. On May 23, 1946, 
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this Bhalchandra was adjudicated insolvent with the result that his estate 
vested in the Official Assignee and his place as a trustee was taken by Bhagoji’s 
cther son Anant (defendant No. 3). In 1947, the Official Assignee filed a suit 
for the administration of the personal estate belonging to Bhagoji in which 
“insolvent Bhalchandra was entitled to a share. That suit'was Suit No. 807 
of 1947 and the same was filed in the High Court. In that suit, the Court 
Receiver was appointed as a Receiver of the property on June 16, 1947. The 
Official Assignee, in due course, took possession of Bhalchandra’s personal 
‘property. On April 27, 1954, new trustees were appointed in the proceeding 
of Civil Suit No. 625 of 1949 and some time thereafter the two plaintiffs 
along with defendant No. 3 came. to be appointed as the trustees of the Trust. 
Under orders of the Court passed in the administration suit, the property 
known as Shree Cinema came to be sold by auction and was purchased by 
defendant No. 12 on October 1, 1958. Bhalchandra, it. appears, had mort- 
gaged his share in all the suit properties in favour of defendant No. 9 and 
his right, title and interest in those properties were subsequently purchased 
by defendant No. 9. T : : 

In 1958, the trustees moved the Charity Commissioner to include some more 
properties, which form the subject-matter of this suit, as properties belonging 
to the Trust. That apparently was done under s. 22A of the Bombay Public 
Trusts Act, 1950, but the Charity Commissioner by his order dated September 

` 29, 1958 held that the inquiry involved complicated questions of law and fact 
and the matter was, therefore, one which ought to be decided by a.competent 
civil Court. He, therefore, directed that the trustees may, after obtaining 
the Charity Commissioner’s sanction under s. 51, institute the necessary suit 
under the provisions of s. 50 of the Bombay Public Trusts Act. The plaintiffs 
thereafter moved the Charity Commissioner for the necessary sanction under 
s. 51 and that. sanction was accorded on April 20, 1959. Thereafter the suit 
giving rise to this litigation was instituted by the two plaintiffs on January 
30, 1960. In this suit the plaintiffs claimed a declaration that the suit pro- 
perties belonged to the Trust made by Bhagoji Keer on May 15, 1930. They. 
further claimed possession of those properties, including the properties pur- 
chased by defendants Nos. 9 and 12. Certain other reliefs, like mesne profits, 
etc., were also claimed in the suit. 

As has already been mentioned, defendant No. 3 happens to be one of the 
trustees appointed along with the two plaintiffs, but on account of his refusal 
to join as a plaintiff, he was impleaded as defendant No. 3. Bhalchandra, 
who was impleaded as defendant No. 1, died during the pendency of the suit 
and defendants Nos. 5 to 8 happen to be his heirs. Defendant No. 2 happens 
to be the widow of Bhagoji and defendant No. 4 happens to be her daughter. 
The Official Assignee was impleaded in the suit as defendant No. 10 and the 
Court Receiver as defendant No. 11 and the- Charity Commissioner as defendant 
No. 18. 

The suit was resisted by the defendants and on a perusal of the pleadings 
the following issues were framed and heard as preliminary issues: 

“(1) Whether this Court has pecuniary jurisdiction to try this suit. 

(2) Whether this Court has no jurisdiction and the Charity Commissioner alone has juris- 
diction to determine whether the property in question is a Public Charity Trust. 

(8) Whether the plaint discloses any cause of action against the defendants. 

(4) Whether the suit as framed, is maintainable without leave of the Court in view of 
the provisions of Order L, rule 4 of the Code of Civil Procedure. 

(5) Whether the suit as framed is not maintainable for reasons mentioned in paragraph 
5 or 7-of the written statement of defendant No, 12. “i 

(68) Whether the plaintiffs have given valid and proper notices under section 80 of the 
Civil Procedure Code and whether proper notices have been served on defendants 10 and 11. 

(7) If the answer to the preceding issue be in the negative, whether the’ plaintiffs are 

` entitled to maintain the suit. ; 
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(8) Whether the.suit as framed is bad for multifariousness as alleged in para 8 of the 
written statement of defendant No. 12.” 
On the first issue, the finding of the learned Judge was in the affirmative, on 
the second he held that the Court had jurisdiction, on the third and fourth 
issues also he found in the affirmative and on the fifth he held that the suit 
was maintainable. Finding on issue No. 6 also was recorded in the affirmative 
and hence on issue No. 7, it was held that the plaintiffs were entitled to main- 
tain the suit. Finding on issue No. 8 was recorded in the negative. After 
recording these findings, the suit was directed to be proceeded with for farther 
hearing on the remaining issues and was fixed for hearing on March 16, 1970. 
Defendant No. 12 feeling aggrieved by these findings and the order directing 


` the suit to proceed for hearing on the remaining issues, has come up to this 


Court in revision. 

In the course of the arguments at the Bar, only two points were canvassed 
for my decision. The first is whether the learned Judge was right in taking 
the view that he had jurisdiction to entertain the present suit and the second 
is whether the suit is defective for want of the necessary permission of the 
Court under O. II, r. 4 of the Civil Procedure Code. So far as the first point 
is concerned, the submission of Mr. Daji, appearing on behalf of defendant 
No. 12, was that the question whether a particular property belongs to a 
publie trust is a question which the Charity Commissioner or his Assistant 
alone was empowered to ‘decide under the provisions of the Bombay Public 
Trusts Act and the jurisdiction of the civil Court to decide that question is, 
therefore, expressly barred’ by the provisions of s. 80 of the Act. In support 


- of this submission, my attention was drawn to the provisions of ss. 18, 19, 79 


and 80 of the Bombay Public Trusts Act. 

Section 18 deals with registration of public trusts. Sub-section (Z) of s. 18 
provides that it shall be the duty of .the trustee of a public trust to which this 
Act has been applied to make an application for the registration of the publie 
trust. Sub-section (2) says that such application shall be made to the Deputy 
or Assistant Charity Commissioner of the region or sub-region within the 
limits of which the trustee has an office for the administration of the trust or 
the trust property or substantial portion of the trust property is situate. 
Sub-section (4) prescribes the time limit for making such an application and 


_ sub-s. (5) provides the particulars which have to be furnished in the appli- 


eation in question. Sub-section (6) provides that every application made under 
sub-s. (J) shall be signed and verified in the prescribed manner by the trustee 
or his agent specially authorised by him in this behalf and shall be accompani- 
ed by a copy of an instrument of trust. Section 19 provides for inquiry for 
registration of the trust. It says that on the receipt of an application under 
s. 18, or upon an application made by any person having interest in a public 
trust or on his own motion, the Deputy or Assistant Charity Commissioner 
shall make an inquiry in the prescribed manner and the facts to be ascertained 
have been enumerated thereafter. The first fact to be ascertained is whether 
a trust exists and whether such trust is a public trust and the second fact is 
whether any property is the property of such trust. It.is not necessary to enu- 
merate the remaining facts for the purpose of this proceeding. The order 
passed by the Charity Commissioner or his Assistants is subject to appeals 
as provided in the Act. Then comes s. 79 and it lays down: 

“79, (I) Any question, whether or not a trust existe and such trust is a public trust or 
particular property is the property of such trust, shal] be decided by the Deputy or Assistant 
Charity Commissioner or the Charity Commissioner in appeal as provided by this Act. 

(2) The decision of the Deputy or Assistant Charity Commissioner or the Charity Com- 
missioner in appeal, as the case may be, shall, unless set aside by the decision of the Court on 
application or of the High Court, in appeal, be final and conclusive.” 

Section 80, which follows, provides that save as expressly provided in the Act, 
no civil Court shall have jurisdiction to decide or deal with any question 
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which is by or under the Act to be decided or dealt with by any officer or 
authority under the Act, or in respect of which the decision or order of such 
officer or authority has been made final and conclusive. 

The combined effect of ss. 79 and 80 is that if a particular question is under 
s. 79 to be decided by the Charity Commissioner or his Assistant or by the 
Courts in appeal, the jurisdiction of a civil Court to decide that question is 
expressly ousted by s. 80, unless there is a provision to the contrary contained 
in the Bombay Public Trusts Act. From the provisions of s. 79 it is clear 
that the question whether a particular property is the property of the trust 
is required to be decided by the Cherity Commissioner or his Assistants. The 
words used are ‘‘shall be decided by’’ and the provision contained in s. 79 
is, therefore, clearly mandatory. Now, if under the mandatory provision of 
s. 79 the question whether a particular property is a trust property is required 
to be decided by the Charity Commissioner or his Assistants, s. 80 would 
elearly preclude the civil Court from deciding that question, unless the plain- 
tiffs are in a position to show that the jurisdiction of.the civil Court is saved 
by any other provision contained in the Bombay Public Trusts Act. 

On the side of the plaintiffs an attempt was made to say that the suit in 
question would fall within the purview of s. 50 of the Bombay Publie Trusts 
Act, 1950 and that being a provision to the contrary, the bar under s. 80 
could not possibly arise. The question, therefore, is whether the present suit 
could properly be regarded as a suit falling within the purview of s. 50. 
Section 50, in so far as is material for this proceeding, provides: 


“In any case— 
(2) was : 
(ii) where a direction is required to recover possession of a property belonging to a public 
trust or the proceeds thereof or for an account of such property or proceeds from any person 
including a person holding adversely to the public trust, or 

(rii) 
the Charity Commissioner after making .such enquiry as he thinks necessary or two or more 
persons having an interest in the trust and having obtained the consent in writing of the Charity 
Commissioner as provided in gection 51 may institute a suit whether contentious or not in the 
Court within the local limits of whose jurisdiction, the whole or part of the subject-matter of 
the trust is situate, to obtain a deoree for any of the following reliefs : 

(a) an order for the recovery of the possession of such property or-proceeds thereof,” 
There are certain provisos to s. 50, but with those provisos we are not concerned 
in this proceeding. From the provisions quoted above, it is clear that a suit 
for the recovery of possession of property or proceeds thereof can be filed by 
the Charity Commissioner or two or more persons having an interest in the 
trust after having obtained the Charity Commissioner’s consent in writing as 
provided in s. 51, but the important condition is that the suit must be a suit 
where a direction is required to recover possession of a property belonging to 
a public trust or the proceeds thereof, that is to say, that the property in res- 
pect of which the suit is instituted must be a property belonging to a public 
irust.. A mere allegation that the property belongs to a public trust would 
not be sufficient to sustain the suit. The suit must in effect be a suit for the 
recovery of possession of a property which is shown to belong to a public trust. 
The submission that the provisions of this section should be liberally construed 
so as not to defeat the suit of the trustees ignores the plain fact that while 
construing s. 50 the mandatory provisions of s. 79 cannot possibly be lost sight 
of and s. 79(/), as I have already indicated, clearly provides that any question, 
whether or not a trust exists and such trust is a public trust or particular 
property is the property of such trust, shall be decided by the Deputy or 
Assistant Charity Commissioner or the Charity Commissioner in appeal as 
provided by this Act and sub-s. (2) makes it clear that the decision of the 
Deputy or Assistant Charity Commissioner or the Charity Commissioner in 
appeal, as the case may be, shall, unless set aside by the decision of the Court 
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on application or of the High Court, in appeal, be final and conclusive. Since 
it is made obligatory on the part of the Deputy or Assistant Charity Commis- 
sioner or the Charity Commissioner in appeal to decide whether a particular 
property is the property of a public charitable trust and since such a decision 
is under sub-s. (2) made final and conclusive, it is plain that the suit permitted 
under s. 50 must necessarily be a suit where it is not left to the Court to decide 
whether a particular property does or does not belong to a public charitable 
trust. It is only when the Charity Commissioner or his Assistants discharge 
their obligation of deciding the question as enjoined by s. 79 that a suit could 
be instituted by the Charity Commissioner or by two or more persons having 
an interest in the trust for the recovery of possession of such property. On 
the side of the plaintiffs, it was argued that to adopt such a construction would 
drive the plaintiffs to multiplicity of proceedings. They would, in the first 
place, be required to approach the Deputy Charity Commissioner or the Charity 
Commissioner, as the case may be, for the purpose of obtaining a finding that 
the properties in dispute belong to the public charitable trust in this case 
and thereafter they would be allowed to proceed with this suit. But it is 
difficult to see how such a course can be avoided in the face of the plain 
provisions to which a reference has been made. 


In Taraben Baldevdas v. Charty Commr.' the facts were that the plaintiff 
filed: a suit in a civil Court against the defendants for declaration that she 
was the owner of a certain sum of money lying in deposit with the defendants 
and no one else had any right, title and interest in that sum. In that suit 
a preliminary issue was raised whether the suit was barred by the Bombay 
Public Trusts Act, 1950. During the pendency of the suit the defendants 
submitted an application before the Deputy Charity Commissioner under s. 19 
of the Act inter alia to make inquiries and determine whether the sum lying 
in deposit with them constituted a trust and whether the trust was a public 
trust within the meaning of the Act. A preliminary contention raised by the 
plaintiff that the Deputy Charity Commissioner had no jurisdiction to enter- 
tain the application as the question relating to the existence of a trust was in- 
volved in the suit, was rejected. Thereafter the plaintiff applied for ‘stay 
of the proceedings before the Deputy Charity Commissioner under s. 10 of 
ihe Civil Procedure Code, 1908, contending that as the same issues fell to 
be determined in two different proceedings before two different tribunals simul- 
taneously, and the suit instituted by the plaintiff was prior to the institution 
of the application by the defendants, the proceedings before the Deputy Charity 
Commissioner were liable to be stayed. On these facts, the Division Bench 
of this Court held that under the Bombay Public Trusts Act the civil Court 
had no jurisdiction to decide the question whether the sum in the hands of the 
defendants was the property of a public trust and the application before the 
Deputy Charity Commissioner could not be stayed. This decision does, therefore, 
support the view that the question whether a particular property belongs to a 
publie trust is within the exclusive jurisdiction of the Charity authorities and 
the civil Court has no jurisdiction to decide that question. On the side of the 
plaintiffs reliance was sought to be placed on the observations appearing at 
page 1073 of the report. The observations are to the following effect: 

“It was submitted that if jurisdiction of the civil Court to decide, whether a particular 
property is the property of a public trust, ts excluded, the civil Court would have no jurisdiction, 
even at the instance of the Charity Commissioner, or two or more persons who have obtained 
his consent in writing, to entertain a suit for a declaration that a particular property belongs 
to a public trust and for consequential reliefs. But it has to be noted that the exclusion of juris- 
diction of the civil Court is made subject to any provision expressly made, and s. 50 being such 
a provision, jurisdiction of the civil Court to entertain suits which fall within the description 
of suits mentioned therein may not be regarded as excluded.” 
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These observations only support the conclusion that if a suit properly falls 
within the purview of s. 50, it is saved from the bar arising under s. 80, but, 
for reasons already indicated, the present suit cannot properly be regarded as 
a suit falling within the purview of s. 50. These observations cannot, there- 
fore, further the case of the plaintiffs. 

In Kuberbhai v. Purshottamdas?, the facts were that on August 6, 1952 
defendant No. 1 applied to the Assistant Charity Commissioner for registra- 
tion of the trust pertaining to the temple of Shri Ramji at Detroj, of which 
defendant No. 1 claimed to be the Mahant. The Assistant Charity Commis- 
sioner held an inquiry and ascertained that defendant No. 1 was the Mahani 
and manager of the temple and made an entry in the register kept under s. 17 
of the Bombay Public Trusts Act, 1950, of the name of defendant No. 1 as the 
Mahant and manager and also an entry to the effect that the mode of succession 
to the office of the Mahant was from the Guru to the Chela. Against these 
findings, the plaintiffs filed an application before the Deputy Charity Com- 
misioner who rejected that application. Aggrieved by the order of the Deputy 
Charity Commissioner, the plaintiffs preferred an appeal before the Charity 
Commissioner, but that appeal also met with the same fate and the appeal 
was dismissed on September 17, 1955. The plaintiffs did not challenge that 
order under s. 72 of the Act which entitles any person aggrieved by the de- 
cision of the Charity Commissioner inter alsa under s. 70 to apply to set aside 
the said decision. The entries made by the Assistant Charity Commissioner 
and confirmed by the Deputy Charity Commissioner and the Charity Com- 
missioner consequently beeame final and conclusive. The plaintiffs thereafter 
filed the suit after obtaining the sanction of the Charity Commissioner as 
provided by s. 51 of the Act. The plaintiffs asked for a declaration that the 
three houses and the plot in suit and other movable properties belonged to 
the public trust; that Survey No. 141 of Detroj also belonged to the trust 
and that its alienation by defendant No. 1 was void. The plaintiffs also prayed 
for possession of those properties and the question was whether the Court 
had jurisdiction to decide whether the particular properties did or did not 
belong to a public trust. Shelat J., as he then was, ruled that a complete 
Code is provided in the Bombay Public Trusts. Act for dealing with matters 


set out in ss. 18 and 19 and recourse must be had’ to the procedure laid’ down 


in the Act. The provisions of s. 80 of the Act bar tho jurisdiction of a civil 
Court in the two categories of matters, viz., (1) those questions left under the 
Act to be decided by the Assistant or the Deputy Charity Commissioner under 
ss. 18 and 19, and (2) those which the Act has made final and conclusive under 
s. 79(/) and s. 21(2) of the Act. It was further ruled that the plaintiffs 
having had recourse to s. 70 aud not having followed up their remedy under 
s. 72 are bound by the decision of the Charity Commissioner in their appeal 
before him. This decision also is, therefore, another authority in support 
of the view that the civil Court is by s. 80 precluded from deciding the questions 
which it is the duty and function of the Charity authorities to decide under 
the provisions of s. 79, On the side of the plaintiffs, an attempt was made to 
distinguish the decision by pointing out that the plaintiffs in that case had al- 
ready appeared before the Charity authorities. That, however, does not make 
any difference in principle. What is important is that the High Court of 
Gujarat has come to the conclusion that the duty and function to decide 
whether a particular property does or does not belong to a public trust are 
by s. 79 entrusted to the Charity authorities and the decision of those autho- 
rities is made final under sub-s. (2) of s. 79 and the civil Court is consequently 
precluded from deciding that question under s. 80 of the Act. : 
In Rajgopal Raghunathdas v. Ramchandra}, a Division Bench of this Court 
consisting of the Hon’ble the Chief Justice and Mr. Justice Bal was dealing 
with a ease where plaintiffs in their capacity as trustees had sued a trespasser 
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for possession of property berie to the trust and the contention was that 
the suit under s. 50 of the Bombay Publie Trusts Act was not maintainable 
for want of the Charity Commissioner’s sanction. That contention was over- 
ruled by the Division Bench and the learned Chief Justice, speaking for the 
Division Bench, pointed out that the trustee who is in the position of a legal 
owner of property can sue to recover the property from persons, who.are 
without any right, title or interest in themselves, without obtaining any pre- 
vious sanction of the Charity Commissioner. In that case, the property was 
already declared to be a property belonging to the trust and it was, therefore, 
held that the trustees without recourse to s. 50 could institute a suit in their 
own right. In that very case it has been pointed out that s. 50 of the Bombay 
Publie Trusts Act, 1950 is not restrictive but cumulative in its effect. It only 
enables persons having an interest to sue and does not prohibit any suits being 
filed by trustees or public trusts. Relying on these observations, Mr. Desai, 
appearing on behalf of the plaintiffs, submitted that right to bring a suit under 
s. 50 was only one of the rights available to a trustee and that did not take 
away his ordinary right to file a suit for possession of trust property inde- 
pendently of s. 50. This no doubt is so, but the point is that the suit in the 
aforesaid case was a suit in respect of property which was already declared to 
be a property belonging to a trust and, therefore, whether a suit was brought 
under s. 50 or whether it was brought ‘independently of s. 50, the civil Court 
was not going to decide the question which by s. 79 is required to be decided 
by the Charity authorities. Therefore, merely by pointing out that s. 50 is 
not restrictive but cumulative, the plaintiffs cannot get over the provisions of 
s. 79 and say that their suit as prayed is maintainable under s. 50. 


On the side of the plaintiffs, it was pointed out that they had in fact ap- 
proached the Charity authorities for getting an order that the properties in 
dispute are properties belonging to the trust, but the Deputy Charity Com- 
missioner by his order dated September 29, 1958 held that the matter was too 
complicated for him to decide and the best course, therefore, was to refer 
the parties to a suit under s. 50 after obtaining the Charity Commisioner’s 
sanction under s. 51. The submission was that in passing such an order, the 
Deputy Charity Commissioner was within his own rights, because while the 
words used in ss. 18 and 19 are ‘‘shall’’ the word used in s. 22A is “may’’. 
But if s. 22A is read as a whole, it is abundantly clear that the provisions of > 
ss. 19, 20 and 21 and 22 are applicable to the inquiry under s. 22A also. It 
may be that the Deputy or Assistant Charity Commissioner has a discretion to 
inquire into certain particulars in regard to the Trust, but those particulars 
clearly must not be particulars about the inquiry of which an imperative duty 
has been cast under ss. 18 and 19. As I have already pointed out, under 
s. 19(%) an imperative duty has been cast on the’ Charity authorities to deter- . 
mine whether any property is the property of‘such trust, and whenever an 
inquiry for this purpose is sought, it is certainly not open to the Charity 
_authorities to avoid their responsibility and to say that the matter is too 
complicated and the parties could, therefore, seek their relief in a regular suit. 

The ruling in Admath Htc. Mandir v. Shantappa*, to which a reference 
was made by Mr. Desai in the course of his submissions at the Bar, cannot 
possibly make any difference to the view I am taking. In that case, the facts 
were that a person, who was not a party to the proceedings under the Bombay 
Public Trusts Act, 1950, found that his property had been registered as trust 
property pursuant to the said proceedings and it was held that he was not 
precluded under ss. 79 and 80 of the Act from filing a suit for declaration of 
his title to such property in a civil Court. In taking that view, the learned 
Judge seems to have relied on the following observations of a Division Bench 
of this Court- consisting of Patel and K. K. Desai, JJ. made in Prataprao 


4 (1064) 67 Bom. L. R. 49. 
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Marutrao Pangavano v. Raje Laxmanrao Vyankat Rao Deshmukh’. Those 
observations are to the following effect: 


“|. It is difficult, however, to assert that the Charity Commissioners have got exclusive 

jurisdiction where titles of third parties may be involved. While requiring them to decide 
statutory issucs, if finality were to be attached to certain matters, we would be permitting them 
indirectly to decide very complicated and important questions of facts of heredity and legitimacy 
as well, which, in all probability, in view of the wording of Section 19, may not have been inten- 
ded. Even apart from this, the procedure prescribed is also a summary procedure, which is 
highly unsuited to any inquiry about the titles of third persons.” 
These observations cannot, however, have any application to the facts of the 
present case. We are not here dealing with a case where a person, who was 
not a party to the proceedings under the Bombay Public Trusts Act, 1950, 
finds that his property is registered as trust property pursuant to the said 
proceedings. We are dealing with a suit instituted by the trustees them- 
selves and the trustees, at any rate, cannot say that it was not necessary for 
them to approach the Charity authorities in accordance with the provisions of 
ss. 18, 19 and 79. Section 18(2) enjoins that it shall be the duty of the 
trustees of a public trust to which this Act has been applied.to make an appli- 
cation for the registration of the public trust and once this imperative obliga- 
tion is required to be discharged, it naturally follows that they must also take 
care to get all the trust properties entered in the register of trusts. If they 
do so, the Charity authorities naturally have got to discharge their own obliga- 
tions imposed by s. 79 and once they pass their order, that order is made 
final and conclusive and a civil Court is by s. 80 clearly precluded from decid- 
ing those questions. 

Mr. Desai, appearing on behalf of the plaintiffs, made a final attempt to 
save the situation by pointing out that, in any case, one of the trust properties 
was involved in this suit. He pointed out that the property ‘‘Dnyan Mandir”? 
altas Shree Cinema purchased at the Court auction by defendant No. 12, has 
in fact been constructed partly on Cadastral City Survey No. 657, although 
a part of it is constructed on the adjoining plot bearing Cadastral City Survey 
No. 656 also. The argument, therefore, was that the plot bearing Cadastral 
City Survey No. 657 at any rate is a property belonging to the Trust and if 
that is the position, there is no reason why the plaintiffs cannot come to 
` Court under s. 50. But while the plaintiffs could come to Court for relief 
in respect of Cadastral City Survey No. 657, which is already declared to be 
a trust property, they could not possibly claim any relief in respect of the 
other property bearing Cadastral City Survey No. 656, which is not yet de- 
clared to be a property belonging to the trust. The decision of the Supreme 
Court in Sugra Bibi v. Haji Kwmmu®, to which a reference was made by Mr. 
Desai, can possibly have no application to the facts of this case. What has 
been held there is that where in a Wakf deed there were certain provisions in 
favour of the family members of the founder along with some other provisions 
in favour of the public and the suit was brought for removal of Mutwalli 
and appointment of plaintiff’s son in his place, the mere fact that there were 
certain provisions in favour of the family members of the founder along with 
some other provisions in favour of the public, would not take the case out 
of the provisions of s. 92 of the Civil Procedure Code as there was a substantial 
portion of the income-of the Wakf properties to be spent for purposes of 
charitable and religious nature. These observations cannot certainly support 
the submission that the trustees can come to Court under s. 50 even in respect 
of property which is not held by the Charity authorities to be a property be- 
longing to the trust. 

In the view I have taken, the learned Judge was in error in taking the view 
that the suit of the plaintiffs did fall within the purview of s. 50 and the bar 


5 (1962) First Appeal No. 858 of 1959, November 19, 1962 (Unrep.). 
decided by Patel and K. K. Desai, JJ., on 6 [1989] A. I. R. S. C. 884, 
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under s. 80 of the Bombay Public Trusts Act could not consequently arise. 
But even though I have taken the view that the suit under s. 50 is not com- 
petent, it seems to me that it would hardly be in the interest of justice to 
throw away the suit on the basis of this finding. The suit has been instituted 
by the trustees in respect of property alleged to be of the ownership of the 
Trust as far back as January 30, 1960 and now in 1971 it would hardly be fair 
to dismiss the suit and drive the plaintiffs to a separate proceeding under 
ss, 18, 19 and 22 of the Bombay Public Trusts Act. The fairest course in 
this ease would, I think, be to direct that the proceedings of this suit shall 
be stayed and in the meantime the plaintiffs would approach the Charity 
authorities to obtain a declaration under s. 22A that the properties in suit 
belong to the Trust made by the late Bhagoji Keer. In this connection, it 
may be useful to note the provisions of s. 31(/) of the Bombay Public Trusts 
Act, 1950. That sub-section only says: 


“No suit to enforce a right on behalf of a public trust which has not been registered under 
this Act shall be heard or decided in any Court.” 


The bar, therefore, is to the suit being heard and decided and not to the suit 
being instituted. In ithe present case so far as certain properties are con- 
eerned, they are not registered as properties belonging to the Trust and as 
soon as that defect is overcome, the bar under s. 81(/) would no longer arise. 
It is to be hoped that after the plaintiffs approach the Charity authorities, 
they would deal with the matter as expeditiously as possible. 

That leaves the other contention of Mr. Daji that the suit is bad for want 
of the necessary leave of the Court under the provisions of O. II, r. 4 of the 
Code of Civil Procedure. That Rule provides: 


“No cause of action shall, unless with the leave of the Court, be joined with a suit for the 
recovery of immoveable property, except— 

(a) claims for mesne profits or arrears of rent in respect of the property claimed or any 
part thereof; 

(b) claims for damages for breach of any contract under which the property or any part 
thereof is held; and 

(c) claims in which the relief sought is based on the same cause of action : 

Provided that nothing in this rule shall be deemed to prevent any party in a suit for 
foreclosure or redemption from asking to be put into possession of the mortgaged property.” 


The submission founded on this rule was that the only causes of action which 
could be joined without the leave of the Court were the three enumerated 
in r. 4, but in the present case, besides claiming mesne profits, the plaintiffs 
had also made certain prayers not covered by r. 4. In that connection, my 
attention was particularly drawn to the relief claimed in clause H of para. 22 
of the plaint. That clause says that defendants Nos. 1 to 8 and 10 and 11 or 
any of them may be ordered to pay to the plaintiffs Rs. 4,973, 80 P. or any 
other sum being the price of 125 sq.yds. wrongfully sold out of Trust C.S. 
No. 657 and received by the said defendants or any of them by sale of plot 
No. 1 and plot No. 2 mentioned in particulars and conditions of sale in Suit 
No. 807 of 1947. It must, I think, be conceded that this is not a claim which 
could properly be joined in a suit for possession without the leave of the 
Court in the face of the express provisions of O. II, r. 4 of the Civil Procedure 
Code. Order II, r. 3, to which the learned Judge has referred, merely says 
which causes of action could be joined. That rule says: 


“Save as otherwise provided, a plaintiff may unite in the same suit several causes of action 
against the same defendant, or the same defendants jointly; and any plaintiffs having causes of 
action in which they are jointly interested against the same defendant or the same defendants 
jointly may unite such causes of action in the same suit.” 

This rule cannot, however, justify the inclusion of the relief claimed in clause 
H of para. 22 of the plaint. The learned Judge has further referred to O. I, 
r. 3 of the Civil Procedure Code. What that rule provides is that all persons 
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may be joined as defendants against whom any right to relief in respect of 
or arising out of the same act or transaction or series of acts or transactions 
is alleged to exist, whether jointly, severally or in the alternative, where, if 
separate suits were brought against such persons, any common question of 
law or fact would arise. While this rule may enable the plaintiffs to get over 
the objection of multifariousness, it cannot certainly enable them to successfully 
meet the objection founded on r. 4 of O. II, but the objection in this behalf 
is at best a technical objection and the same can, I think, be without any 
difficulty removed by granting to the plaintiffs the necessary leave as contem- 
plated by the rule. I am told that such a request was made in the trial Court 
itself, but there was no occasion for that Court to grant that prayer because 
of the view that the joinder of causes of action was held not to offend the pro- 
visions of O.IIJ, r.4. Although I have taken the view that it does offend 
the provisions of O. II, r. 4 of the Civil Procedure Code, I propose to get 
over the objection by granting to the plaintiffs the leave in question at this 
stage. The second objection does not, therefore, survive. 

In the view I have taken, the civil revision application is partly allowed 
and the suit shall be returned to the trial Court for being proceeded with 
and disposed of according to law in the light of this judgment. The costs 
of this civil revision application shall abide and follow the final result of 


the suit. Application partly allowed. 


Before Mr. Justice Chandrachud and Mr. Justice Matvankar, 


MUNICIPAL CORPORATION OF GREATER BOMBAY v. MISS 8. R. 
DETHE.* 


Municipal Semice Regulations, Regulation 67--Bombay Municipal Corporation Act (Bom. III of 
1888), Secs. 80.1, 80B, 64 (8)—Constitution of India, Arts. 14, 16—Whether second proviso 
to Regulation 67 void as offending arts. 14 and 16 of Constitution. 

The second proviso to Regulation 67 of the Municipal Service Regulations framed by the 
Municipal Corporation of Greater Bombay does not confer arbitrary or unguided power 
on the Competent Authority and is therefore valid. By “Competent Authority” is meant 
the administrative head of the department concerned. 

The Circular dated June 15, 1967, issued by the Deputy Municipal Commissioner on 
the authority of the Municipal Commissioner being in furtherance of the Regulation framed 
by the Corporation is within the competence of the Commissioner and it serves to emphasise 
that the discretion of the Competent Authority is not a power to discriminate unlawfully. 

The power of compulsory retirement, which is an integral part of the scheme under which 
the age of superannuation was raised from 55 to 58, must be exercised for the purpose of 
the Regulation and that purpose is to secure greater efficiency in Municipal Services. ‘The 
power therefore can be exercised by the Competent Authority only if it is satisfied that the 
exercise of the power is “in the interest of Municipal Service’, As the power has to be 
exercised with due regard to the exigencies of public service, it is not a power to discriminate 
unlawfully. A 

KE. R. Gupta v. R. K., Talwar’, distinguished. 

Ram Krishna Dalmia v. Tendolkar J.*, Jyoti Pershad v. Union Territory of Delhi, Ms. 
Pannalal Binjraj v. Union of Indiat, K. L. Gupte v. Corporation, Greater Bombay’, Gopal 
Narain v. State of Uttar Pradesh’, Union of India v. Col. J. N. Sinha’, New York ex rel. 
Lieberman v. Van De Carr®, Matajog Dobey v. H. C. Bhart®, Ram Dass v. State of Bihar’, 
Gurmukh Singh v, State and Rishi Ram v. Union of India", referred to. 


*Decided, December 11/14, 1970. First 6 [1968] A. I. R. S. C. 808, s.o. 70 Bom. 
Appeal No. 159 of 1970 (with Miscellaneous L, R. 387. 
Petition No. 905 of 1969), against the de- 6 eee I. R. S. C. 870. 
cision of G. H, Guttal, Judge, City Civil Court, 7 (1970) Civil Appeal No. 881 of 1970, 
Bombay, in Suit No. 38286 of 1968. decided on August 12, 1970 (Supreme Court). 
1 [1970] A. I. R. All. 206, F.B. 8 (1905) 50 Law ed. 805. 
2 (1958) 61 Bom. L. R. 192, §. C., 8.c. 9 [1956] A. I. R. S5. C. 44. 
[1058] A. I. R. S. C. 538. 10 [1966] A. I. R. Pat. 148. 
3 [1901] A. I. R. S.C. 1602. 11 [1967]1 L. L. J. 267. 
4 [1057] A. I. R. S. C. 397. 12 i Lab. I. 
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In F. A. No. 159 of 1970: 


K. EK. Singhvi, with A. M. Desa, for the petitioner. 

S. 8S. Bhalekar, for the respondent. 

V. H. Gumaste, Government Pleader, for the Advocate General, as per High 
Court Notice. 


Misc. Petition No. 905 of 1969: 


M. V. Paranjpe, with H. K. Sowami, for the petitioner. 
K. K. Singhvi, with A. M. Desar, for the respondent. 


CHANDRACHUD J. There are two proceedings before us. One of them, 
though described as a ‘‘First Appeal’’ is in effect a reference by the City Civil 
Court, Bombay, under the proviso to s. 113 of the Code of Civil Procedure, 
for the determination of a constitutional issue. The issue is whether the second 
proviso to Regulation 67 of the Municipal Service Regulations, framed by the 
Municipal Corporation of Greater Bombay, is void as offending arts. 14 and 16 
of the Constitution. 

The plaintiff, Miss S. R. Dethe, who was appointed as a Sister in the K. E.M. 
Hospital on January 1, 1945, attained the age of 55 on October 16, 1967. 
On February 26, 1968, when she was holding the post of an Assistant Matron, 
she received a notice dated February 15, 1968, under the signature of the 
Assistant Dean of the hospital, stating that she had completed 55 years of 
age and that ‘‘she will be required to retire from the service of the Municipal 
Corporation of Greater Bombay with effect from the 1st of June 1968’’. The 
K.E.M. Hospital is run by the Bombay Municipal Corporation. 

On May 17, 1968, the plaintiff brought the present suit in the City Civil 
Court, Bombay (S.C. suit No. 3286 of 1968), for a declaration that the 
notice terminating her service was void and for an injunction restraining 
the Corporation from enforcing it. Ier ease is that the termination of her 
service amounted to dismissal, that the order of termination was mala fide, 
that the Assistant Dean had no power to dismiss her, that the second pro- 
viso to Regulation 67 was beyond the powers of the Standing Committee and 
that the proviso was unconstitutional as it conferred an arbitrary power on 
the Competent Authority to retire Corporation servants between the ages of 
55 and 58. 

The learned Judge of the City Civil Court decreed the suit by his judg- 
ment of January 9, 1970 on the sole ground that the second proviso to 
Regulation 67 is unconstitutional. All other contentions have been answered 
in favour of the Corporation. 

The appeal filed by the Corporation against that decision was allowed by 
Vimadalal J. on April 21, 1970 and the decree of the trial Court was set aside. 
The learned Judge took the view that the trial Court was in error in deciding 
the constitutional issue without giving notice to the Advocate General under 
O. XXVITA, r. 1 of the Civil Procedure Code and in not referring the case for 
the opinion of the High Court under the proviso to s. 113 of the Code. How- 
ever, while setting aside the decree of the trial Court, Vimadalal J. treated the 
judgment of the trial Court on the constitutional issue as a Statement of the 
Case and the appeal as a Reference made by the trial Court to this Court. 
Such references have to be heard by a Division Bench and, therefore, the 
reference is placed for hearing before us. 

Along with this reference, we have another matter before us involving a 
similar question. A Miscellaneous Petition (No.'905 of 1969) was filed by 
an employee of the Bombay Municipal Corporation on the Original Side of 
this Court. The petitioner therein was appointed as a clerk on April 6, 
1939. On July 21, 1968, when he was working as a Head Clerk, he completed 
55 years of age. On September 5, 1969, a notice was served on him by the 
Corporation retiring him with effect from December 6, 1969. 
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That petition came up for hearing before Tulzapurkar J., but since the ques- 
tion arising therein was involved in the Reference, he has referred the peti- 
tion to a Division Bench. 

Mr, Bhalekar appeared for the plaintiff in the Reference, while Mr. Paranjpe 
appeared for the petitioner in the Miscellaneous Petition. Mr. Bhalekar 
agrees that the reply-affidavit filed by the Corporation in the Miscellaneous 
Petition may be read in the Reference. 

It is urged on behalf of the petitioners—so we will call them—that the 
second proviso to Regulation 67 of the Municipal Service Regulations, framed 
by the Bombay Municipal Corporation, is unconstitutional and void, as it of- 
fends against the guarantees contained in arts. 14 and 16 of the Constitution. 
Though art. 16 was mentioned prominently in the initial formulation of points, 
the argument centred round the violation of art. 14. In fact, the violation 
of art. 16 is said to be in this case a consequence of the violation of art. 14, the 
former being but an instance of the right available under the latter. 

Regulation 67 is in these terms: 


“Every Municipal Officer or Servant, including the Honorary Staff, at the Municipal 
- Medical Colleges and Hospitals shall retire at the age cf 58 years. 

Provided that a Municipal servant may, after attaining: the age of &5 years voluntarily 
retire after giving 3 months’ notice to the appropriate authority or without such notice, if he 
desires to retire on attaining the age of 55 years and attains that age after 11th February 1968, 
but within 4 months from the date of -Corporation’s confirmation to this Rule. Provided also 
that the competent authority may require a Municipal servant to retire, after he attains the age 
of 55 years on 8 months’ notice without assigning any reason. Such a Municipal seivant will 
be deemed to have retired on attaining the age of superannuation for Provident Fund, Pension 
etc , benefit. 

Note :—(1) The Rule will not apply to a Municipal Officer or a servant, who is i 
leave after attaining the age of 58 years, as provided in Rule 101. 

(2) No claim to compensation from a Municipal Officer or servant who is sated to 
retire under this Rule will be entertained. 

(3) A notice in writing of the impending retirement from service shall be given to every 
Municipal Officer or servant to whom these Regulations apply at least two months prior to 
the actual date of retirement and one month prior to the date of retrenchment. 

(4) Three months’ notice contemplated in the proviso to this rule can be given even before 
the Officer or servant attains the age of 55 years so that the Officer o: servant concerned may 
retire or be made to retire on the day, he attains the age of 55 years.” 


Before considering the validity of the second proviso, we must dipos of 
two contentions raised by Mr. Singhvi on behalf of the Municipal Corporation. 
His first contention, which is in the nature of a preliminary objection, is that 
the petitioners have no locus standi to complain of inequality, implicit or 
otherwise, in the Regulation, because in fact they have not been discriminated 
against. 

We are unable to sustain this objection. Tt is true that the challenge to 
a statute on the ground that it violates the guarantee of equality cannot be 
made or considered in vacuum. Therefore, there has to be a clear averment 
of discrimination and he who alleges discrimination must plead facts which 
are essential for sustaining the charge that the statute deals differently with 
persons who are similarly situated.. There is a presumption of constitutiona- 
lity of statutes and if that presumption is not displaced by the person who 
alleges unequal treatment, the challenge must fail on merits. That is the sense 
in which, in Chtranjitlal Chowdhuri v., The Union of India! Faz) Ali J. and 
Mukerji J. said at pages 885 and 915 respectively, that the petitioner had not 
discharged the onus which lay on him and was, therefore, liable to fail on 
that narrow ground. 

In the instant cases, the petitioners have made the necessary averments on 
which the charge of discrimination can be founded. In the suit, it is alleged 
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(see para. 8 of the plaint) that the plaintiff was singled out for diseriminatory 
treatment and no similar notice was served on any other employee attached 
to the K.E.M. Hospital. According to the plaintiff, all others were allowed 
to continue in.service upto the age of 58 and, therefore, the action taken against 
her was capricious. In para. 10 of the plaint, it is alleged that the provision 
contained in the second proviso is arbitrary as it confers an unguided discre- 
tion on the Competent Authority to pass orders of compulsory retirement. 
Similar averments have been made in the Miscellaneous Petition. 

Both of the petitioners have been retired compulsorily before the age of 
superannuation and therefore, they are entitled to have their cases reviewed 
judicially for the purpose of finding out whether the protection of the equality 
clause has been denied to them. The petitions cannot be dismissed in limine 
on the ground that their challenge cannot be entertained. 

The second point made by Mr. Singhvi is that the question raised by the 
petitioners has been held to be concluded by the Supreme Court and, therefore, 
the contention is not open to the petitioners. There is no substance in this 
objection either. In Shivacharana v. State of Mysore from which Mr. Singhvi 
seeks to derive support, the question was whether the fixation of a compulsory 
age of retirement infringed arts. 14 and 16, if-the age of superannuation 
was higher than the age fixed for premature compulsory retirement. In para. 
5 of the judgment, the learned Chief Justice observes that the particular 
‘contention can no longer be entertained; because it is concluded by a long 
series of decisions of this Court’’. Reference is then made to the decision 
in Mott Ram v. N. E. Frontier Railway, in which it was stated that so far 
as the question of compulsory retirement was concerned, it must be taken to 
be concluded by several decisions of the Court. 

It is clear from the judgment in Shivacharan’s case as also from the deci- 
sions to which it refers that what was held concluded was the challenge to the 
fixation of a compulsory age of retirement on the ground that it denied equal 
treatment to servants who were similarly situated. In the very nature of 
things, a challenge of the present nature cannot be held concluded for all 
times and in all circumstances. Whether a rule like the one contained in the 
impugned proviso is discriminatory must depend on its own language and con- 
text. And the question whether the proviso confers unguided diseretion on 
the authority concerned has to be determined in reference to the terms of the 
statute, its history and the well-known facts surrounding it. On such a ques- 
tion, which is peculiar to the impugned statute, there can be no binding pre- 
cedents.. One can only take the aid of decisions on statutes which are in part 
materia. 

Mr. Singhvi relied on two other judgments of the Supreme Court in sup- 
port of the same submission. The first of those judgments was delivered by 
Hegde J. in Union of India v. Col. J. N. Sinha* and the second was delivered 
by Shelat J. in R. L. Butai v. The Unson of India.’ In these cases also, what 
was held concluded was the challenge to the provision fixing the compulsory 
. age of retirement. A question like the one before us was not held concluded 
in either of these decisions. 

We will now proceed to consider the validity of the challenge to the second 
proviso of Regulation 67 on the ground that it violates arts. 14 and 16. The 
meaning and scope of art. 14 has been explained in several decisions of the 
Supreme Court which are referred to by Das C.J. in Ram Krishna Dalmia v. 
Tendolkar JS Dalmia’s case and the other cases which are noticed therein 
have laid down that (1) art. 14 forbids class legislation but it does not forbid 
reasonable classification, and (2) that the classification must satisfy two tests 


2 [1965] A. I. R. S. C. 280. of 1988, decided on September 8, 1970 (Sup- 
3 Horo} A. I. R. S. C. 600. reme Court). 
4 (1970) Civil Appeal No. 881 of 1970, 8 (1958) 61 Bom. L. R. 192, 8.C., s.c 


decided on August-12, 1970 (Supreme Court). [1958] A. I. R. 5. C. 588. 
5 (1970) Civil Appeals Nos. 1614 to 1616 
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for its validity: (i) there must be intelligiblo distinguishing characteristic as 
between the different classes and (ii) the differentia must have a rational 
relation to the object sought to be achieved by the statute. 

After stating the pertinent law on the subject in the form of six proposi- 
tions, the learned Chief Justice has classified the decisions into five categories. 
Out of these, the first, third, fourth and the fifth are relevant for our purposes. 

In the first class fall cases in which the statute itself indicates the persons or 
things to whom its provisions are intended to apply. The basis of such classi- 
fication ‘‘may appear on the face of the statute or may be gathered from the 
surrounding circumstances known to or brought to the notice of the Court’’. 
The Court has then to examine whether the classification is based on some differ- 
entia which distingnishes such persons or things from those left out of the 
group and whether such differentia has a reasonable relation to the object of 
the statute. If the classification satisfies these tests, the validity of the law has 
to be upheld. 

In the third class would fall cases in-which the statute does not make any 
classification but leaves it to the discretion of another authority to select and 
classify persons or things to whom its provisions are to apply. In such a case, 
the Court has to examine if the statute has laid down any principle or policy 
for the guidance of the exercise of discretion in the matter of the selection 
or classification. If it is found that the statute does not lay down any prin- 
ciple or policy for guiding the discretion, the statute has to be struck down on 
the ground that it confers an arbitrary and uncontrolled power enabling the 
peed concerned to discriminate between persons or things similarly 
situated. 

The fourth class covers cases in which the statute may not itself make a 
classification but may lay down a principle or policy for the guidance of the 
exercise of the discretion in the matter of selection or classification. Such 
laws are upheld, 

The fifth class of cases is that in which the statute does not make a classi- 
fication but lays down the principle or policy for the guidance of the authority 
which has to exercise the discretion. If in making the classification the autho- 
rity concerned does not follow the policy or the principle, the particular action 
but not the statute is struck down as unconstitutional. 

It is urged on behalf of the petitioners that the second proviso to Regulation 
67 which empowers the Competent Authority to require a municipal servant 
to retire compulsorily after he attains the age of 55 by giving him three 
months’ notice without assigning any resaon, confers unguided and arbitrary 
power on the Competent Authority to pick and ‘choose persons from the same 
class and subject some of them to unfair premature retirement, while retain- 
ing others similarly situated till they attain the age of 58, which is fixed as 
the age of superannuation. 

Now, it is clear that Regulation 67 does not explicitly provide guidance to 
the Competent Authority as to which class of employees, among those who have- 
reached the age of 55, should be continued in service and who should be com- 
pulsorily retired. But it is not necessary that the guide-lines for making such 
a choice should be furnished expressly by the statute itself. 

In Jyoti Pershad v. Union Territory of Delh it was held that (p. 1609) : 


“Tt is not, however, essential for the legislalion to comply with the rule as to equal protection, 
that the rulcs for the guidance of the designated authority, which is to exercise the power or 
which is vested with the discretion, should be laid down in express terms in the statutory pro- 
vision itself. ... 

.. -Such guidance may thus be obtained from or afforded by (a) the preamble read in the 
light of the surrounding circumstances which necessitated the legislation, taken in conjunction 
with well-known facts of which the Court might take judicial notice or of which it is appraised 
by evidence before it in the form of affidavits, Kathi Raning v. State of Saurashtra! being 


7 [1961] A. I. R. S. C. 1602. 8 [1952] A. I. R. S. C. 128. 
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an instance where the guidance was gathered in the manner above indicated, (b) or even from 
ihe policy and purpose of the enactment which may be gathered from other operative provisions 
applicable to analogous or comparable situations or generally from the object sought to be 
achieved by the enactment.” 

In M/s. Pannalal Binjraj v. Union of India? s. 5(7A) of the Income-tax 
Act, 1922 under which power was given to the Commissioner of Income-Tax 
to transfer any case from one Income-tax Officer subordinate to him to another 
was challenged as being violative of art. 14 of the Constitution. It was urged 
that no rules were framed and no directions given which would regulate or 
guide the discretion of the Commissioner on the basis of which matters could 
be transferred, and therefore, the power was naked and arbitrary. This con- 
tention was rejected by the Supreme Court on the ground that the very pur- 
pose of the Act was to levy, assess and collect income-tax and, therefore, 
it followed that all the provisions of the Act had been designed with the 
object of achieving that purpose. 

‘*...No rules or directions having been laid down in regard to the exercise of that power 
in particular cases, the appropriate authority has to determine what are the proper cases in 
which such power should be exercised having regard to the object of the Act and the ends to 
be achieved...the Commissioner of Income-tax or the Central Board of Revenue, as the case 
may be, has to exercise its discreticn with due regard to the exigencies of tax collection.” (p. 408) 

In K. L. Gupte v. Corporation, Greater Bombay? in which the constitu- 
tionality of certain provisions of the Bombay Town Planning Act, 1955 was 
ag we on the ground that they were discriminatory, it was held that 

p. 312): 

“In all such cases, where large powers are given to certain authorities the exercise whereof 
may make serious inroads into the rights of property of private individuals, we have to see 
whether there is any guidance to be collected from the Act itself, its object and its provisions , in 
the light of the surrounding circumstances which made the legislation necessary taken in con- 
junction with well known facts of which the court might take judicial notice.” 

Paragraph 29 of the judgment shows that the affidavit filed on behalf of the 
Municipal Corporation was taken into account for the purpose of finding out 
whether the provisions of the Act conferred an arbitrary authority on the 
Municipal Commissioner. It was on the basis of that affidavit, amongst other 
things, that it was held that there was enough guidance in the Town Plan- 
ning Act to enable the Municipal Commissioner to come to the conclusion whe- 
ther a particular commencement certificate should be granted or not and, there- 
fore, the power exercisable under the Act was neither uncanalised nor arbitrary. 

Mr. Paranjpe however relies upon the judgment of the Supreme Court in 
Gopal Narain v. State of Uttar Pradesh™ in which s. 128(/) of the U.P. Muni- 
eipalities Act, 1916 was impugned as offending art. 14 of the Constitution. In 
para. 7 of the judgment it is observed that ‘‘...a court should be on its guard 
not to enter into the domain of speculation with a view to cover up an ob- 
vious deficiency in a legislation,...’’ Now it is true that in an attempt to 
discover the policy or the purpose of an enactment, Courts cannot embark on 
speculation. But as observed in the very passage on which counsel relies: 
‘*,..While a court should be on its guard not to enter into the domain of 
speculation... it may legitimately discover such a policy, if it is clearly dis- 
cernible on a fair reading of the relevant provisions of the Act.’’ After re- 
ferring to the previous decisions in Kathi Raning v. State of Saurashtra, P. 
Balakotaiah v. Union of India? and M/s. Pannalal Binjraj v. Union of India 
in which guidance was held to be implicit in the provisions of the impugned 
Acts, the judgment proceeds (p. 374): 

‘*., .But it is neither possible nor advisable to lay down precisely how a court should cull out 
such a policy from an Act in the absence of an express statutory declaration of policy. It 

9 ee R. S. C. 897. 11 eee A. I. R. S.C. 870. 


10 [1968] A. I. R. S. C. 808, 8.0. 70 Bom. 12 [1058] A. I. R. 5.C. 282, 
L. R. 887. ; 
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would depend upon the provisions of each|Act, including the preamble. But what can be 
posited is that the policy must appear clearly either expressly or by necessary implication 
from the provisions of the statute itself.” i 


Paragraph 12 of the judgment in | Gopal Narain’s case shows that while 
considering the challenge under art. 14, the Supreme Court took the assistance 
of an affidavit which was filed on belialf of the Municipal Board and the map 
annexed thereto. It was on the basis of that material that it was concluded 
that for a large number of years a particular area was treated as a separate 
geographical unit for the purpose of taxation and therefore, the differential 
treatment accorded to that area wasi justified and the notification imposing 
certain taxes on that particular area only did not infringe art. 14 of the 
Constitution. - | 

It is thus clear that it is permissible to look at the surrounding circum- 
stances and the reply-affidavit of the [Corporation for finding out whether the 
power conferred by the second proviso to Regulation 67 is uncanalised and 
uncontrolled or whether sufficient guidance is available to the Competent 
Authority for exercising its discretion to retain some employees and retire 
others after they have attained the age of 55. 

Let us first consider the historical background of Regulation 67, its object 
and its purpose. In the reply-affidavit of the Corporation which was filed in 
the Miscellaneous Petition, reference is made to the circumstances in which 
the Regulation was passed by the Standing Committee and then approved by 
the Corporation. Correspondence (exh. 7) reflecting those circumstances has 
been admitted by Vimadalal J. by consent of parties. 

The correspondence between the Municipal Commissioner and the Corpora- 
tion shows that on November 8, 1962 ithe Commissioner wrote a letter to the 
Corporation regarding the feasibility of raising the age of retirement from 55 
to 57, because there was an acute dearth of experienced persons and ‘‘The 
question of fixing the age of superannuation for Publie Servants has been re- 
viewed by Government as well as Local Authorities primarily on considera- 
tions of public interest’’, The Commissioner further stated in his letter that 


“The Corporation is expanding its activities in all respects and a dearth of qualified and 
experienced personnel is often felt in many departments and is likely'to continue for a long period. 
There is a general acute shortage of trained, scientific and technical personnel and it does not 
at times become possible to carry out development schemes and other technical and 
specialised jobs expeditiously. Further, the National emergency and the growing demands 
arising therefrom will now claim the attention, of the younger people and the present staff at 
all levels of the Municipal administration may have to be retained in service so as to ensure smooth 
running of the Municipal Services. As it is, welhave had, recently to re-employ certain retiring 
Municipal officers in the tnterest of Municipal’ Seroices. Having regard to all this, it is felt 
that the age of compulsory retirement for employees of the Corporation be raised to 57 years 
for all classes of employees, by amending Rule 67 of the Municipal Service Regulations as in- 
dicated in the enclosed statement”. (Italics are'ours). 


On November 14, 1962, the Standing Committee passed a resolution re- 
ferring the matter back to the Commissioner. In the meanwhile, the Govern- 
ment of Maharashtra had decided to taise the age of superannuation of its 
employees from 55 to 58 and falling in’ line therewith, the Municipal Commis- 
sioner wrote two letters, dated J anuary 19, 1963 and February 19, 1963, 
to the Corporation recommending that the age of superannuation of the Cor- 
poration employees should also be raised from 55 to 58. Along with the letter 
of February 19, the Commissioner enclosed a copy of the notification issued 
by the Government of Maharashtra on February 11, 1963. Paragraph 4 of 
that notification provides expressly that notwithstanding that the age of 
superannuation was raised to 58, the appointing authority could require a 
Government servant to retire after he attained the age of 55 years, on three 
month’s notice, without assigning any reason and that this power should nor- 
mally be exercised for the purpose of retiring employees who have attained 
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the age of 55 years and ‘‘are found unsuitable for retention in Government 
service’’, 

On April 11, 1963, the Commissioner having been asked by the Cor- 
poration to submit his proposal to the Standing Committee did so, but while 
forwarding the proposal for raising the age of retirement to 58, he did not 
incorporate in the amendment proposed by him, a provision similar to the one 
contained in para. 4 of the Maharashtra Government notification which con- 
fers a power to retire some employees on their attaining the age of 55. 

On April 30, 1963, the Standing Committee passed a resolution asking 
for incorporation of a provision similar to the one contained in para. 4 of the 
Maharashtra Government notification and therefore on May 31, 1963 the 
Commissioner sent a fresh proposal by incorporating the provision that the 
appointing authority could require a Corporation servant to retire compul- 
sorily after he attained the age of 55, on three month’s notice, without assign- 
ing any reason. The further provision in para. 4, however, that the power 
was to be exercised for compulsorily. retiring employees who were ‘‘found 
unsuitable for retention’’ in service was not included in the recommendation. 

On June 10, 1968, the Standing Commtttee approved of the proposal 
and on June 28, 1963, the Corporation confirmed it. The proposal made by 
the Commissioner thus became a Regulation of the Corporation. That, in brief, 
is the history of Regulation 67. 

It is thus clear that the fundamental reason for raising the age of super- 
annuation from 55 to 58 was ‘‘to ensure smooth running of Municipal Ser- 
vices’? a reason based ‘‘primarily on consideration of public interest’’. The 
power of complusory retirement which is an integral part of the scheme under 
which the age of superannuation was raised from 55 to 58 must be exercised 
for the purpose of the Regulation and that purpose is to secure greater effi- 
ciency in Municipal Services. The power therefore can be exercised by the 
Competent Authority only if it is satisfied that the exercise of the power is 
‘in the interest of Municipal Service’’. As the power has to be exercised with 
due regard to the exigencies of public service, it is not a power to discrimi- 
nate unlawfully. The retention of public servants in service after a particular 
age depends primarily upon their efficiency and as observed by Hegde J. in 
Union of India v. Col. J. N. Sinha, ‘‘There is no denying the fact that in all 
organizations and more so in Government organizations, there is a good deal 
of dead wood. It is in public interest to chop off the same”. If “public 
interest’’ was the express foundation on which the age of superannuation was 
raised from 55 to 58, publie interest must continue to be the governing fac- 
tor for retention of employees between the ages of 55 and 58. In other words, 
the power of compulsory retirement is designed to ensure the weeding out of 
employees who are not fit to be continued any longer. l 

There is a presumption that all discretionary power will be exercised justly 
and reasonably and in furtherance of the object underlying the power. Pub- 
lic officials, particularly, must be presumed to discharge their duties honestly 
and in accordance with law (New York ex rel. Ineberman v, Van De Carr).B 
Besides, abuse of power cannot be easily assumed where the discretion is vest- 
ed in high officials (See Matajog Dobey v. H. C. Bharti“ and M/s. Pannalal 
Binjraj v. Union of India). In the instant case, the Circular issued by the 
Deputy Municipal Commissioner on June 15, 1967, shows that no employee 
could be retired compulsorily without obtaining the prior approval of the 
Municipal Commissioner. If in any particular case the power is shown to 
have been exercised arbitrarily or mala fide, the exercise of the power may have 
to be struck down but not the proviso under which the discretionary power 
is conferred. 

Mr. Singhvi has drawn our attention to three decisions which are in point on 
the question of guidance. Those decisions are reported in Ram Dass v. State 
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of Bihar’, Gurmukh Singh v. State's which is a decision of the High. Court 
of Rajasthan, and Rishi Ram v. Union of India which is a decision of the 
Delhi High Court. In these cases, 'the statute conferred what was apparently 
a naked power to continue some employees and retire others compulsorily. No 
express guidance was furnished by the statute as to what criterion should 
govern the discretion and yet it was held that it was implicit that the govern- 
ing factor was public interest and: therefore, the power to exercise the dis- 
cretion was neither uncanalised nor unbridled. 

It is urged by Mr. Paranjpe that for the purpose of finding out whether a 
statute contains guide-lines for the exercise of a discretionary power, it may 
be permissible to look at its preamble and its history, but we cannot look at 
the correspondence between the Commissioner and the Corporation, because 
correspondence is not any more history than the speeches made by legislators 
on the floor of the House regarding the object and purpose of an enactment. 
Now, the reason for which we have referred to what passed between the Com- 
missioner on the one hand and the'Standing Committee and the Corporation 
on the other is to show for what object and. purpose it was thought necessary 
to amend the Regulation by raising the age of superannuation. The execu- 
tive autority of the Corporation vests in the Commissioner and it is in the 
exercise of that authority that he initiates proposals for the consideration of 
the Corporation. The reason cited by the Commissioner, therefore, that it 
was in “‘public interest’’ to raise the age of superannuation is not an idle 
expression of opinion but is germane to the consideration of ‘what is the true 
reason and object of Regulation 67. In a loose sense, that reason is & pream- 
ble to the Regulation. 

This discussion will not be ai without reference to the Full Bench 
decision in K. R. Gupta v. R. K. Tæalwar.!8 In that case, the constitution- 
ality of paragraph (1) of the proviso to clause (1) of Fundamental Rule 56 
was challenged as violating arts. 14 and 16. Under the proviso, the appoint- 
ing authority could at any time, without assigning any reason, require a 
Government servant to retire on three months’ notice after he attained the 
age of 55. The majority held that there was nothing in paragraph (1) of the 
proviso to indicate as to which was the group of persons sought to be isolated 
within the ambit of that paragraph, that a ‘carte blanche’ was given to the 
Executive Authority to exercise its discretion to retire some employees and 
retain others as it liked and, therefore, the provision was unconstitutional. 

It is true that the Rule considered by the Allahabad High Court is in 
material respects similar to the impugned provision. But that decision is dis- 
tinguishable for more than one reason. In the first place, towards the end of 
para. 36 of his judgment, Pathak J., who along with Gulati J. constitutes the 
majority, has stated that there was nothing in the Rule itself or in the con- 
text of the case which could be relied upon to show, either expressly or by 
necessary implication, that the power to retire Government servants pre- 
maturely was controlled by any pertinent consideration. According to the 
learned Judge, ‘‘The language of the impugned provision and its contextual 
surrounding “do not clearly point to! any pertinent principle in conformity 
with which the services of a Goverriment servant may be terminated’’ and 
further that ‘‘There is also nothing in the history of the rules from which 
assistance can be derived in this respect’’. It is thus clear that neither the 
context nor the history of the Rule furnished any gnide-lines to the Autho- 
rity for the exercise of its discretion. We have held that the history of Re- 
gulation 67 shows that enough guidance is available to the Competent Autho- 
rity for exercising its discretion to retire some employees compulsorily. The 
test in our case is the requirement of ‘‘public interest”. 

The second point of distinction is that Rule 56(a) of the Fundamental 
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Rules provides that an employee ‘‘may be retained in service after the date of 
compulsory retirement with the sanction of the Government on public grounds, 
which ‘must be recorded in writing, but he must not be retained after the age 
of 60 years except in very special circumstances’. The words ‘‘compulsory 
retirement’’ have been used in this clause as meaning the age of 58 which 
was really the age of superannuation. Pathak J. observes in para. 34 of his 
judgment that ‘Compared with the parent provision in clause (a) of Funda- 
mental Rule 56, there is nothing in Paragraph (1) of the proviso to indicate 
what is the group of persons sought to be isolated within the ambit of that 
paragraph. Any such guiding consideration is conspicuous by its absence.’ 
Thus, in one part of the Rule the power was expressly qualified so as to be 
exercisable in public interest while in another part of the same Rule an un- 
trammelled power was conferred. In our case, there is no such antithesis. 
In addition, the power of compulsory retirement is a part of the scheme under 
which the Corporation raised the age of superannuation from 55 to 58 and 
the latter step was thought necessary on considerations of ‘‘public interest’’, 
We have held that the same considerations must govern the retention of em- 
ployees between the ages of 55 and 58. 

There is a third point of distinction and that leads to an almost indepen- 
dent topic. We have before us a Circular issued under the signature of the 
Deputy Municipal Commissioner on June 15, 1967,‘ which reads thus: 

“Subject : Superannuation, 

M.C. has directed that the Heads of Departments shall properly scrutinise proposals for 
the continuation of employees beyond the age of 55 years in order to see that only fit persons 
are continued in service and that all employees are not continued as a matter of routine. 

In continuation of this office circular No. MES/4562 dated the 4th March 1965, HDs, 
are, therefore, requested to see that really fit persons are continued beyond the age of 55 years 
and that employees who have a bad record during the 3 years preceding the age of 55 years 
should be made to retire after giving them 3 months’ notice and obtaining prior approval of M.C. 
to the proposals in time. 

S. M. Y. Sastry 
D. M. C. (S).” 


There was no such circular in the Allahabad case. What is the legal effect 
of the circular is a question which we will presently consider, but there is no 
doubt that the Municipal Commissioner had directed the Heads of Depart- 
ments to retain after the age of 55, such employees only as were found fit. 
Employees who -had a bad record during three years preceding the age of 
55 were to be considered unfit for further continuance. 

It is urged on behalf of the petitioners that the Municipal Commissioner 
has no power to issue such a circular, that circulars are liable to be altered 
from time to time without formality and can at best furnish a fluctuating 
guide-line and if the statute did not contain enough guidance it must be con- 
sidered as being still-born and subsequent executive directions could not Inject 
life into it. 

It is necessary to consider the relevant provisions of the Bombay Municipal 
Corporation Act (Act III of 1888) for determining whether the Commissioner 
has power to issue any such circular. Under s. 80A(2) of the Act, save as 
otherwise provided in the Act, the power of appointing municipal officers and 
servants vests in the Municipal Commissioner. Clause 1 of that section and 
s. 80B contain provisions limiting the power of the Commissioner to make 
appointments. Section 64(3) of the Act provides, to the extent it is material, 
that subject, whenever it is in the Act expressly so directed, to the approval 
or sanction of the Corporation or the Standing Committee and subject to all 
other restrictions, limitations and conditions imposed by the Act, the entire 
executive power for the purpose of carrying out the provisions of the Act 
vests in the Commissioner. Under el. (a) of s. 64(3), the Commissioner has 
to perform all the duties and exercise all the powers specifically imposed or 
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conferred upon him by the Act. Under cl. (b) of s. 68(3), the Commissioner 

has to prescribe the duties of, and‘ exercise supervision and control over, the 

acts and proceedings of all municipal officers and servants, and subject to 

the regulations at the time being in, force under s. 81, dispose of all questions 

relating to the service of the said officers. 

The question is whether the circular issued on the authority of the Munici- 
pal Commissioner, furnishing guide-lines to the Heads of Departments for 
retiring Municipal employees compulsorily between the ages of 55 and 58, is 
within the powers of the Commissioner and has, therefore, a binding force and 
authority. Now, in the first place, the entire executive authority of the Corpo- 
ration vests in the Municipal Commissioner. Secondly, the Commissioner has 
the power under el.(b) of s. 64(3) to 

“prescribe the duties of, and exercise supervision and control over, the acts and proceedings 
of all municipal officers and servants,... and subject to the regulations at the time being in force 
under section 81 dispose of all questions relating to the service of the said officers and servants...” 


By virtue of these provisions, the Commissioner would be entitled to issue 
instructions to the Municipal officers and servants and those instructions 
would bind them. Such instructions must, undoubtedly, be within the frame- 
work of the rules and regulations made by the Corporation, but so long as the 
Commissioner acts within that frame-work the instructions issued by him 
would have binding authority. If, for example, it appeared in this case that 
the Corporation wanted to depart from the model provided by Note 6 of 
Rule 161 of the Bombay Civil Services Rules and the object of the Corpora- 
tion was to continue all employees till they attained the age of 58 regardless 
of their suitability or fitness, it would not have been open to the Commissioner 
to issue a circular of the present nature subjecting the employees to a weeding 
out process. We have, however, held that though the second proviso to 
Regulation 67 does not contain an express guide-line, the power conferred on 
the Competent Authority by that proviso can be exercised only for retiring 
employees who are found unfit for retention after the age of 55. The Commis- 
sioner would therefore have the power to issue a circular of the present type. 

The second proviso is at least clear on this: that the Corporation did not 
want to continue every servant in its employment after the age of 55 till he 
attained the age of 58. If such a power were intended to be conferred, the 
provision that any employee could be compulsorily retired between the ages 
of 55 and 58 by three months’ notice without assigning any reason would be 
meaningless. The Corporation therefore had in its reckoning a class of em- 
ployees who should not be continued after the attainment of the age of 55. 
Intrinsically, the test contemplated for continuance was one of the fitness and 
suitability. AlN that the Commissioner did by issuing the Circular was to 
fill up the gap and make explicit what was implicit. 

In our opinion, therefore, the Circular issued on the authority of the Com- 
missioner being in furtherance of the Regulation framed by the Corporation 
and not in derogation of it, is within the competence of the Commissioner 
and it must therefore bind all subordinate officers and servants who are amen- 
able to the jurisdiction of the Commissioner. 

Two arguments were advanced by Mr. Bhalekar in regard to the validity 
of Regulation 67 which remain to be noticed. It is contended in the first 
place, that the Commissioner, the Standing Committee and the Corporation 
had before them Rule 161 of the Bombay Civil Services Rules and yet, the 
provision in Note 6 of that rule authorising the appropriate authority to retire 
a Government servant compulsorily ‘‘in the public interest” was not adopted 
in Regulation 67. The inference arising from this which is pressed upon us 
is that the Corporation wanted to assume a ‘wide and unqualified right to re- 
tire its employees compulsorily. It seems to us impossible to accept this con- 
tention. The circumstance that the second proviso to Regulation 67 does not 
expressly qualify the power of retiring Corporation servants compulsor ily be- 
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tween the ages of 55 and 58 by providing that the power was to be exercised 
in public interest would not justify the conclusion that the power was exer- 
cisable for any other purpose. Through Regulation 67 the Corporation has 
expressly assumed the power to retire its employees compulsorily by giving 
them 3 months’ notice, without assigning any reason. Therefore, the power 
possessed by the Government of Maharashtra under. Rule 161 of the B.C.S. 
Rules was in terms adopted. The variation is that Regulation 67 lacks the 
express guidance contained in Note 6 under which the power is exercisable in 
the public interest. We have held that the power conferred by Regulation 
67 is not unguided. No inference can therefore be raised that the very intend- 
ment of the Regulation was to assume an untrammelled power. 

The second point made by Mr. Bhalekar is that though the power to retire 
a Corporation servant compulsorily is conferred by Regulation 67 on the ‘‘Com- 
petent Authority’’, that expression is not defined in the Regulations and, 
therefore, any superior officer not necessarily of standing or experience could 
exercise the power. To that extent, says counsel, there is no guarantee that 
the discretion would be properly exercised and the provision, being vague 
and uncertain, is capable of being used with discrimination. Now in the suit 
with which Mr. Bhalekar is concerned, evidence was led by the Corporation 
through Mr. Redkar, an Assistant Dean of the K.E.M. Hospital, that in re- 
gard to the plaintiff, the Dean was the Competent Authority. That evidence 
was not challenged and therefore the charge that the power conferred by the 
second proviso was capable of being abused cannot be sustained. We are quite 
clear that by ‘‘Competent Authority’’ is meant the administrative head of 
the department concerned. One must remember that ordinarily, the power 
of dismissal, removal or compulsory retirement is exercised in public Corpora- 
tions by an authority not lower than that which makes the appointment. 

For these reasons, we hold that the second proviso to Regulation 67 does not 
confer arbitrary or unguided power on the Competent Authority and is there- 
fore valid. The Circular of the Commissioner which contains binding exe- 
cutive instructions is a step in furtherance of the Regulation and is within 
his competence. It serves to emphasise that the discretion of the Competent 
Authority is not a power to discriminate unlawfully. 

The City Civil Court will now proceed to dispose of the suit in the light 
of our Judgment. If it becomes necessary to allow amendment of the pleadings 
for the decision of any outstanding point, it may do so. 

The Miscellaneous Petition will stand dismissed. 

In the circumstances, there will be no order as to costs in both the pro- 


ceedings. Order accordingly. 


Before Mr. Justice K. K. Desai and Mr. Justice Deshpande. 
SITABAT NARUNA PUJARI v. M/S. AUTO ENGINEERS.* 
Industrial Disputes Act (XIV of 1947), Sec. 330 (2)—-Whether cause of action under s. 33C (2) 
survives to heirs of deceased workman. 

The cause of action created in favour of workmen under s. 88C (2) of the Industrial Dis- 
putes Act, 1947, must in normal] circumstances survive to their heirs, Therefore the widuw 
of a deceased workman is entitled under s. 88 C (2) of the Act to claim arrears of gratuity 
amount due to him from his employer. 

U. P. Electric Supply Co. Lid. v. Meena Chatterji, dissented from, 


Tum facts appear in the judgment. 


Narayan B. Shetye, for the petitioner. 
K. M. Shetty, for respondent No. 1. 


*Decided, February 22, 1971. Special Civil 1 (1969) 86 F. J. R. 308. 
Application No. 2828 of 1970. 
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K. K. DesMM J. In this petition ‘under art. 227 of the Constitution the peti- 
tioner, who is the widow of a deceased employee of Messrs. George Motors, con- 
tests the legality of the order of the Second Labour Court dated October 9, 
1970, whereby the petitioner’s claim!for computation instituted under s. 330 (2) 
of the Industrial Disputes Act was dismissed. The finding against the peti- 
tioner was that under sub-s. (2) of g. 33C an application for computation could 
only be made by the workman himself. The necessary corollary was that the 
petitioner as the widow and only heir of the deceased workman had no cause 
of action to make any claim under sub-s. (2) of s. 33C. 

At the outset it requires to be stated that the above finding appears to us to 
be without any warrant in law. It'is well established that all civil rights of 
every kind vested in a deceased persdn and all causes of action in that connec- 
tion, except those which are in the category of not capable of surviving after 
his death, survive to his heirs. Causes of action, which are personal, and do 
not survive, consist of damages due for personal injuries suffered by a deceased 
and for defamation and assault. In that connection, Fatal Accidents Act was 
passed so that damages suffered in neta of death caused by personal 
injuries could be claimed on behalf of the dependents of a deceased person. 
But apart from personal causes of action which die with the death of a deceased 
person every other cause of action for civil claims continues in existence so as 
to survive to his heirs. The decision that was given by the Labour Court, 
therefore, appears to be contrary to the above well established position. 

In connection with its above finding the Labour Court referred to sub- 
s. (5) of s. 33C and to Rule 67 of the Industrial Disputes Central Rules and to 
Form K-3 prescribed under the above Rules. It also referred to Rule 67 
of the Bombay Rules and Form XXC preseribed under those Rules. It also 
referred to the decision in the ease of the U.P. Electrice Supply Co. Ltd. v. 
Meena Chatterji. Now, sub-s. (5) of s. 88C enables several and numerous 
workmen to make a single application for recovery of amounts claimable under 
s. 88C(/) and s. 88C(2) provided these workmen ‘‘employed under the same 
employer are entitled to receive from him any money or any benefit capable of 
being computed in terms of money’’. It is difficult to understand why the 
phrase ‘ ‘workmen’’ as contained in this sub-s. (5) should have enabled the 
Court to hold that the cause of action for computation of money as contained 
in sub-s. (2) does not survive to the heirs of a deceased workman. It is true 
that certain forms for making applications under sub-s. (2) of s. 88C are pres- 
cribed under the above Rules. It is also true that in the Rules the phrase 
‘Cworkman’’ is used in connection with the matter of applications to be made 
under sub-s. (J) or sub-s. (2) of s. 88C: The forms prescribed are permissive 
and are for convenience. The forms are prescribed because ordinarily a work- 
man would not be aware of the allegations that he must make in his application 
made under the provisions of sub-ss. (ZY and (2) of s. 33C. These forms are 
not compulsory forms and applications not made in the prescribed forms would 
have to be dealt with by the Labour Court in due course. There is nothing 
in these Rules which is intended to deprive the heirs of a deceased workman 
of the rights and/or the causes of action which survive to them upon the death 
of a workman. We see no reason to accept the findings made in the case of 
U.P. Electric Supply Company Innuted that the claim for computation created 
by sub-s. (2) of s. 380 does not survive to the heirs or assignees of a workman. 
Such a finding necessarily must create unthought of difficulties as would appear 
from the facts i in this case. The claim of 'the “petitioner is in respect of arrears 
of gratuity amount which the employer Messrs. George Motors failed to pay to 
the petitioner. It is difficult to understand why the amount of gratuity which 
became payable to the deceased husband of ‘the petitioner should not be claimable 
by the petitioner by making a claim under isub-s. (2) of s. 33C. Having regard 
to the well established principle that all causes of action, except those which 


1 (1969) 36 F. J.R. 808. 
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are known as dying along with the death of a person, must survive to his heirs, 
the cause of action created in favour of workmen under-sub-s. (2) of s. 33C 
should in normal circumstances survive to their heirs, Under the circumstances 
the findings.made by the Labour Court, as recited above, are set aside. The 
order of the Labour Court dismissing the petitioner’s application is set aside. 
Rule is made absolute. The Labour Court is directed to consider the merits 
of the petitioner’s claim in her application (IDA) No. 99 of 1968 in due course 
according to law. Respondent No. 1, who has appeared in this petition to show 
cause, will pay costs of the petition. Rule made absolute. 


Before Mr. Justice K. K. Desai. 


i “DURGADAS DEVIDAS RATHOD” A SHOP v. VITHAL 
SIDRAM UDATE.* 


Bombay Money-lenders Act (Bom. XXXI of 1947), Sec. 2(9)-—Whether loans not advanced to 
traders for trade purposes loans within s. 2 (9). 
Clause W of s. 2 (9) of the Bombay Money-lenders Act, 1946, provides that whenever 
a loan is advanced to a trader, except for the purposes of ss, 23 and 25 of the Ast, it cannot be 
a loan within the meaning of s. 2(9). Section 2 (9)(g) has not the effect of providing that 
_ loans which were not advanced to traders for their trade purposes would be loans within 
_’ the meaning of the Act. 


Tae defendants who formed a joint Hindu family carried on the family busi- 
ness of trading in saris. They owned a house property at Sholapur which they 
mortgaged to the plaintiff for a consideration of Rs. 4,000. On their failure to 
pay the mortgage amount the plaintiff filed a suit against them to recover the 
mortgage amount, interest and costs. The trial Court inter alia framed the 
. following issues: 

‘*(1) Whether the provisions of fire Bombay: Money-lenders Act are applicable 
to the suit transactions? 

(3) Whether the plaintiff proves compliance of sees. 18 and 19 of the Act?”’ 

The trial Court answered issue No. 1 in the affirmative and issue No. 3 in the 
negative and under the provisions of the Act deprived the plaintiff of interest 
that had acerued due on the mortgage till the date of the institution of the suit. 
On appeal by the plaintiff, the appellate Court held that loan would be to a trader 
when it was advanced for purposes of trade and as the plaintiff had failed to 
prove that the suit-loan and mortgage were made for purposes of trade of the 
defendants, the-Act was applicable to the suit transaction. 


The plaintiff appealed to the High Court. 
U. R. Lalit, for the appellant (plaintiff). 


K. K. Desar J. [His Lordship after holding that the loan was made to 
traders, proceeded]. Now, in connection with loan to traders, the relevant 
provisions are in s. 2(9) of the Act and read as follows:— 

“2. (9) ‘loan’ means an advance at interest whether of money or in kind, but does not 
mclude-— 
(a) .... 
(bD) 4. 
(c) ... 
(d) .. 
(e) .. 
(P) 

“Decided, February 10, 1971. Second .the decree passed by P. D. Palnitkar, 2nd 

Appeal No. 801 of 1967, against the decision Joint Civil Judge, J. D. » Sholapur, in Regular 


of A. R. Shimpi, District Judge at Sholapur, Civil Suit No. 966 of 1964. 
in Civil Appeal No. 607 of 1965, confirming 
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(g) except for the purposes of sections 28 and 25,— 
(i) a loan to a trader;...”’ i 


On a reading of the above definition of loan in s. 2(9), it is clear that the 
provisions of the Act, including those in ss. 18 and 19, are not applicable to 
loans advanced to traders. To loans advanced to traders, ss. 23 and 25 only 
apply. The learned appellate Judge below was not justified in bis view that 
if loan was not shown to have been advanced to a trader for purposes of his 
trade, the same is not excluded from being loan under s. 2(9). The learned 
Judge failed to appreciate that the provisions in cl. (g) of s. 2(9) have not 
the effect of providing that loans which were not advanced to traders for their 
trade purposes would be loans within the meaning of the Act. On the 
contrary, the clear and wnambiguous language in the above cl. (g) has 
the effect of providing that whenéver loan was advanced to a trader, except 
for the purposes of ss. 23 and 25, it could not be loan within the meaning 
of the Act, i.e. the defining s. 2 (9). The learned Judge should have, having 
regard to the clear evidence of the plaintiff on record, held in the plaintiff’s 
favour that, since the above mortgage loan had been advanced to a joint 
family which was carrying on business in saris, it was covered by the prov- 
islons in the above cl. (g) and was loan to traders. Merely for the reason 
that it was not stated in the evidence that the loan was advanced for pur- 
poses of the trade of the joint family, the learned Judge was not justified 
in holding that the loan was not made to traders. That two of the sons of 
Sidram were minors at the date of the mortgage and that his wife had 
joined in the mortgage was, in that connection, not sufficient to make a find- 
ing that the loan was not advanced to a trader. It is quite clear that the 
loan was advanced to the trading family and must be held to have been made 
to traders. ` i 

' The power to refuse interest to a moneylender on breach of the provisions 
in 88.18 and 19 of the Act is contained in s. 21 of the Act. Section 21 was 
not applicable to the facts of the suit mortgage having regard to the above 
provisions contained in cl. (g) of s. 2(9). The two Courts below were, 


therefore, not justified in depriving the plaintiff of the interest that had ac. ` 


crued due on the mortgage till the date of the institution of the suit. 

The appeal is accordingly allowed and the decree passed by the trial Court 
and confirmed by the lower appellate Court is modified to include the interest 
due till the date of the institution of the suit, viz. Rs. 2,915. The preli- 
minary decree will be drawn accordingly. : 


No order as to costs of this appeal. . E Appeal allowed. 


| 
Before Mr, Justice Vimadalal. 


VITHOBA RAM RANDIV v. e BHAYASAHEB 
HATGE.* 


Bombay Tenancy and Agricultural Lands Act (Bom. LXVII of 1948), Sec. 8854—Whether 


under 8. 85A reference to be made tovtenancy authorities each time a question arises as to 


whether a person is tenant under Act. , 


Section 85A of the Bombay Tenancy and Agricultural Lands Act, 1948, does not require 
the question as to whether a person is, a tenant under the Act to be referred to the authorities 
under it when that question has already been decided by those authorities in previous pro- 
ceedings between the same parties in respect of the same land. 


| 
THE facts appear in the judgment. 


M. V. Salt, for the petitioner. | 
V. D. Govilkar, for respondents Nos. 1 and 2. 


*Decided, January 30, 1971. Civil Revision Application No. 888 of 1069. 
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VIMADALAL J. This is a Revision Application from the order of the Civil 
Judge, Junior Division, Kagal, declining to make a Reference to the authorities 
under the Bombay Tenancy Act, 1948, under s. 85A thereof, of the issue as 
to whether the present petitioner is a tenant within the meaning of that Act. 
The plaintiff-landlord had filed the suit in that Court for possession of his 
half share in land bearing S. N. a and for mesne profit. By his written 
statement, defendant No. 1 had, inter alia, contended that the Court had no 
Jurisdiction to decide whether he was a tenant under the Bombay Tenancy Act 
and hence an issue in that behalf should be referred to the competent authorities 
under that Act for decision. The trial Court declined to make the Reference 
on the ground that that issue had already been decided against the present 
petitioner on October 18, 1960 by the authorities under the said Act in proceed- 
ings under s. 88C between the same parties in respect of the same land initiated 
by the plaintiff-landlord, and directed that the hearing of the suit be proceeded 
with. It is against that order that defendant No. 1 has approached this Court 
in Revision. 

Various elaborate arguments have been advanced by Mr. Sali on the peti- 
tioner’s behalf, but it is not necessary to deal with all of them. Only two 
narrow questions arise—(1) Did the question in regard to the applicability 
of the Bombay Tenancy Act fall to be decided in proceedings under s. 88C 
thereof; and (2) Does s. 85A require that the question as to whether a person 
is a tenant under that Act must be referred to the authorities under it in every 
case, even though it may have already been. decided by those authorities in 
previous proceedings between the same parties in respect of the same land. 

As far as the first question is concerned, in my opinion, the question had to 
be decided in proceedings under s. 88C. I do not agree with Mr. Sali that in 
those proceedings the tenancy authority had only to consider two things viz. 
(a) whether the land was less than the economic holding of 16 acres; and (b) 
whether the total annual income thereof was less than Rs. 1,500. The authority 
concerned had first to decide whether the land in question was agricultural 
land within s. 2(8) of the Act. In the proceedings under s. 88C between the 
parties in respect of this very land the tenancy authority has, in terms, held 
by his order dated October 18, 1960 that the major portion being grass land, 
the Bombay Tenancy Act was not applicable to it. From that decision it 
necessarily follows that defendant No. 1 was not a ‘‘tenant’’ within the 
meaning of s. 2(/&) of the Act, as he sought to contend in the present suit. 
I am not concerned with the merits of that decision. Moreover, there was an 
appeal filed by the present petitioner against the decision which was dismissed 
by the Deputy Collector on June 30, 1969. I do not accept the petitioner’s 
contention that the Mamlatdar’s order dated November 25, 1965 in proceedings 
which were initiated in the ordinary course under s. 32G holding that, in 
view of the minority of the plaintiff-landlord, the tillers’ day was postponed 
necessarily implied a decision to the contrary viz. that the land was agricul- 
tural land. In view of the finding that the landlord was a minor, no other 
question arose in those proceedings and the short order dated November 25, 
1965 shows that the question as to whether the, said land was agricultural land 
was, in fact, not decided or even considered by the tenancy officer. 

As far as the second question formulated by me above is concerned, on first 
impression, s. 85A does seem to suggest that a Reference must be made to the 
tenancy authorities each time a question under the Act arises, but, on.a close 
scrutiny of the language used in that section, I have come ta the conclusion 
that I am not driven to a construction which would lead to such an, oppressive 
and unreasonable result. If a defence under the Tenancy Act is raised, the 
suit, no doubt ‘‘involves’’ an issue under that Act. That issue would be 
“required”? by that Act to be decided bythe authorities under it. The use of 
the mandatory words ‘‘shall stay’’, by themselves, would suggest that in’ 
every such case the suit must be stayed by the trial Court and a Reference 
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made to the appropriate authority under the Act. Those words must, however, 
be read and understood in the context of the language used in sub-s. (2) of 
s. 85A. itself. Sub-section (2) deals: with the proceedings and the decision that 
must inevitably follow upon a Reference made by the civil Court under sub- 
s. (Z). If, therefore, there is anything in the language employed in sub-s.(2) 
which shows that the Legislature could not have contemplated a Reference in 
a certain case, sub-s. (J) must necessarily be construed as limited to that 
extent. In my opinion, the words ‘‘and decide such issues’’ in sub-s. (2) 
clearly negative a Reference in cases in which those issues have already been 
decided by the competent authority under the Act in earlier proceedings be- 
tween the same parties in respect of the same land, for it cquid never have 
been contemplated by the Legislature that the same issue or issues should be 
decided again and again by the authorities under the Act resulting in multipli- 
city of proceedings, and perhaps, even in conflict of decisions. 
In the result, I hold that the decision of the lower Court was right and this 
Revision petition must be dismissed with costs. 
| Petition dismissed., 


Before Mr. Justice K. K. Desai. 
ATYASITA BEGUM ZAINULLA SHAH v. KAPURCIIAND RAJMAL.* 


Writicn Statement-——Legal representatives of |defendant brought on record—Legal representatives in 
their written statement raising pleas inconsistent with defendani’s pleas in his written statement 
—Whether such pleas allowed. 


Defendants who are brought on the record as legal representatives of the defendant before 
any decree is passed in the suit have the right to raise such pleas as they desire in defence 
to the reliefs claimed against them notwithstanding that the pleas are contrary to and 
inconsistent with the case made by the original deceased defendant in his written statement. 
The decree claimed against such legal representatives must however be personal. 

Quaere: Whether inconsistent defence may be allowed to be raised where the decree 
is not claimed against such defendants personally and relief can only be granted to the 
extent of the estate come to their hands. 


Chhotu Balu and Hansu Murat (defendants Nos. 2 and 3) were joint tenants 
of Gala No. 10 in Sitafal Wadi at Mazagon, Bombay. They resided in a 
portion of the above Gala and also carried on their business of gas welding 
in the Gala. They sold to Kapurchand (plaintiff) under a deed of assignment 
dated April 19, 1958, their business of gas welding together with all stock- 
in-trade, fixtures, furniture and goodwill thereof along with the tenancy rights 
of the business premises as incidental to the said running concern for the 
price of Rs. 2,500. 

One Zainullah, was occupying portion of this Gala even prior to the date of 
the above assignment as licensee of defendants Nos. 2 and 3. The plaintiff 
granted leave and licence and permission, to Zainullah to continue in ocenpa- 
tion of the portion already occupied by him in consideration of Rs. 20 per 
month payable by Zainullah as licence fee to the plaintiff. The plaintiff there- 
after revoked the licence granted by him to Zainullah and filed a suit against 
him for ejectment alleging that Zainullah was a trespasser by reason of the 
termination of the licence and that an assignment of the premises in his favour 
by defendant No. 2 relied upon by Zainullah was illegal and in violation of law. 
Zainullah filed his written statement but before the trial could take place, he 
died. Fresh writs of summonses were issued and served on the heirs and legal 
representatives of Zainullah who filed their own written statement. "Without 
prejudice to the pleas and defences raised in the written statement of Zainullah 

"Decided, March 26, 1971. First Appeal City Civil Court at Bombay, in Suit No. 2862 


No. 770 of 1967, against the decision {of of 1958. 
P. C. Kapadia, Principal Judge, Bombay 
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they further pleaded that Zainullah was deemed to be the sub-tenant in res- 
pect of the suit premises and that they were protected under the provisions 
of the Bombay Rents, Hotel and Lodging House Rates Control Act, 1947. 


The trial Judge decreed the plaintiff’s suit. 
The defendants appealed. 


M. J. Rajani, for the appellants. 
K. K. Vyas for N. N. Vaishnawa, for the respondent. 


K. K. Desar J. [His Lordship after stating the faets, proceeded]. Mr. 
Vyas for the plaintiff attempted to contend that since a portion of the tene- 
ment consisting of gala No. 10 only had been in occupation of Zainullah and 
the defendants, it was patent that in law sub-tenancy could not exist. The 
argument was that sub-tenancies could only be created in respect of an entire 
tenement... As at present advised, I am not aware that such is the law but 
I do not find it necessary to decide that question at this stage. Mr. Vyas 
further submitted that the plea of sub-tenancy was not raised by Zainullah 
in his written statement. It was, therefore, not permissible for the present 
defendants to raise such a plea in their written statement. The submission 
was that legal representatives of Zaimnullah could not raise this new plea by 
their written statement. Now, it is quite patent that the declaration, the eject- 
ment and the monetary claim for which decree was claimed in the suit were 
personal reliefs claimed against the present defendants. It is true that these 
defendants have been added in the suit in consequence of the death of Zainullah 
and as his heirs and legal representatives. Even so, it is not true that the 
reliefs claimed against them are only in the character of their being legal repre- 
sentatives. It requires to be emphasised and repeated that all the reliefs 
claimed in the suit are claimed personally as against these defendants. I have 
no doubt that these defendants were entitled to raise by their written statement 
pleas contrary to and inconsistent with the case made by Zainullah in his writ- 
ten statement. It is well established law that defendants who are brought on 
the record as legal representatives of one of the defendants before any decree 
is passed in the suit must have a right to raise such pleas as they desire in de- 
fence to the reliefs claimed against them. The decree claimed against them 
must be personal. Possibly, where decree is not claimed against them per- 
sonally and relief can only be granted to the extent of the estate come to their 
hands, there can be an argument that inconsistent defence may not be allowed 
to be raised. However, of this also I am not quite sure. 

[The rest of the judgment is not material to this report]. 

Decree set aside: sut remanded. 


FULL BENCH. 


Before the Hon'ble Mr. S. P. Kotval, Chief Justice, Mr. Justice Deshmukh 
and Mr. Justice Padhye. 
MADHAO TATYA SONAR v. THE MAHARASHTRA REVENUE 
TRIBUNAL.* 

Bombay Tenancy and Agricultural Lands (Vidarbha Region) Act (Rom. XCIX of 1958), Secs. 20, 
36, 2 (81) (82), 10 (1), 19 (1) (IL), 29, 30, 57 B (2)—Bombay Tenancy and Agricultural Lands 
(Vidarbha Region) Rules, 1959. Rule 11—Bombay Tenancy and Agricultural Lands Act (Bom. 
LXVII of 1948), Sec. 29—-Tenant surrendering land_to landlord and surrender verified— 
Order for possession not passed in favour of landlord-—Whether tenant ceases to be tenant. 

Section 86 (2) of the Bombay Tenancy and Agricultural Lands (Vidarbha Region) Act, 
1958, is plenary and controls s. 20 of the Act. Therefore, without an order of poseession 


“Decided, September 11/12, 1969. Special Civil Application No. 206 of 1967. 
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of the Tahsildar a tenant does not cease to be a tenant, even though he has handed over’ 
- possession of the land he held as a tenant and even though the surrender is verified under 
the proviso to s. 20 read with Rule‘1l.of the Bombay Tenancy and Agricultural Lands 
(Vidarbha Region) Rules, 1959. ‘The consent or willingness of the tenant to surrender is 
irrelevant and does not affect this rule. ed 
An order for possession need not necessarily be passed upon a separate application under 
s. 86 ofthe Act. It is sufficient if such an order is passed at the time when the surrender 
comes up for verification under s. 20 of the Act. 
Ramchandra v, Janardan, agreed with and applied. 
Morar Bavla v. Smt. Durgaben Manibhai Makanji*, Nuroddin Badansaheb v. Jibku . 
Todarsing Rajput? and Trambeklal v. Shankarbhat‘, approved. 
Patel Shankerbhat Bhikhabhai v. Patel Hanmandhai Dwarkadas*, overruled. 
Ramchandra Vana Thakur v. Ragho Bapu Mahajan’ and Kisan Ganpat v. Maharashtra 
Revenue Tribunal,? distinguished. 
Venkatesh v. Hajisaheb,* Dahya Lala v. Rasul Mahomed? and Gangaram Raghoji v. Jagu 
Doma Mali,’ referred to: ; i 


THe facts are stated in the judgment. 


B. A. Udhoji and M. B. Badiye, for the petitioner. 
J. N. Chandurkar, for respondent No. 3. 


Korva C.J. The short question that arises in this reference is whether 
it is essential for a landlord to obtain an order for possession of a field in re- 
gard to which a tenant has terminated his tenancy by surrendering his interest 
in favour of the landlord and the surrender has been verified under s. 20 of the 
Bombay Tenancy and Agricultural Lands (Vidarbha Region) Act, 1958. The 
petitioner is the landlord, Sampat respondent No. 3 was his tenant, and res- 
pondent No. 4 is a transferee from the petitioner after he took the alleged 
surrender. The field involved is survey No. 15/1 of Waki Khurd in Chikhali 
taluq of Buldana district. Sampat, respondent No. 3, became the tenant of 
the petitioner sometime in the year 1951-52. On August 4, 1960, however, 
Sampat executed a surrender deed in respect of this field under s. 20 of the 
new Tenancy Act. In the document, it is recited that the tenant was surreder- 
ing all his rights without consideration and that he had handed over possession 
of the field with the standing crops'on the date of the document. The tenant 
himself also made an application under s. 20 of the new Tenancy Act for veri- 
fication of the surrender. That is Revenue Case No. 5/59(4)/60-61. An order 
was passed verifying the surrender and holding that it was voluntary and in 
accordance with the provisions of s. 20. The Naib Tahsildar also held an 
inquiry necessary under s. 21(2) of the Act and came to the conclusion that 
the landlord did not possess land exceeding three family holdings. Accord- 
ingly, he ordered that necessary. entries should be made. It must be noted 
at oe stage that no separate order granting possession to the landlord was 
passed. ! . 

On May 24, 1961 the tenant applied for restoration of possession. That is 
Revenue Case No. 28/59(6) of 1960-61. In those proceedings the tenant ad- 
mitted that he was examined at the. time of the verification of the surrender 


1 [1962] N. L. J. 700, s.c. 64 Bom. L. R. 
, E.B. 
2 (1959) Special Civil Application No. 8699 
of 1058, decided by Chainani C. J. and V.§. 
Desai J., on July 20, 1959 (Unrep.).. i 
"8 (1959) Special Civil Application No. 773 
of 1959, decided by Shah and Naik, JJ., o 
October 1, 1959 (Unrep.). 
‘4 (1959) 62 Bom. L. R. 261. 


5 (1958) Second Appeal No. 45 of 1052, ° 


decided by Shah J., on September 20, 1953 
(Unrep.). 


& (1962). Special Civil Application No. 80 
of 1962, decided by K. K. Desai and Chandra- 
chud, JJ., on October 18, 1962 (U )e 

7 (1965) Paa Civil ‘Application No. 740 
of 1964, decided by Wagle J., on November 
15, 1965 (Unrep.). 

8 Da, Mh. L. J. 486. 

-9 [1064] A. I. R. S. C. 1820, 8.0. 68 Bom. 
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before the Naib Tahsildar and that he had then stated that the surrender 
deed was voluntarily executed by him. It appears also that on April 30, 1962 
the tenant made a statement before the Naib Tahsildar that he did not wish 
to proceed with the case, and therefore the Naib Tahsildar ordered that the 
proceedings should be filed. 

Only four days after this order was passed, on May 3, 1962 the tenant again 
applied for possession of his field to the Naib Tahsildar. That was Revenue 
Case No. 1/59(10-G) of 1962-63. The tenant simply alleged that the surrender 
deed had been obtained by fraud and that the petitioner-landlord had sold 
half his suit land to respondent No. 4 only, but that the tenant had been dis- 
possessed in contravention of the provisions of the new Tenancy Act and he 
was therefore entitled to be restored to possession. In reply, the landlord 
naturally relied upon the previous proceedings verifying the surrender and 
holding that it was voluntary, as also the second proceeding wherein 
the tenant having asked for possession, had stated that he did not 
desire to proceed with the case. This proceeding had a chequered history and 
ultimately came to be remanded by an order of the Special Deputy Collector 
dated September 15, 1964 setting aside the previous orders of the Naib Tah- 
sildar. 

After remand, the Tenancy Naib Tahsildar held that the previous applica- 
tion which the tenant had made and the orders which were passed thereon 
bound the tenant. He had ‘also admitted that he had executed the surrender 
deed willingly and therefore the order passed in Revenue Case No. 28/59(6) 
of 1960-61. operated as res judicata and the tenant’s rights had thus been 
extinguished from the date of the execution of the surrender deed. The tenant 
appealed to the Special Deputy Collector and by his order dated August 28, 
1965 the Special Deputy Collector held that the Naib Tahsildar was in error in 
applying the principles of res judicata to revenue proceedings. He pointed 
out that the landlord had not obtained an order for possession as required by 
sub-s. (2) of s. 36 of the new Tenancy Act and therefore was not entitled to 
remain in possession. He set aside the surrender and ordered that the fleld 
should be given in the possession of the tenant. The landlord appealed to the 
Maharashtra Revenue Tribunal and, by its order dated August 12, 1966, the 
Tribunal has confirmed the findings of the Special Deputy Collector on both 
the points. As regards the surrender, the Tribunal held: 


“Even if a surrender is held to be voluntary and valid, it is incumbent on the landlord to 
obtain possession of the surrendered land under orders of the Tahsildar. 

.. Invariably, in all cases of surrender there is a mention about delivery of possession of 
land to the landlord. Verification of surrender under section 20 merely establishes the nature 
-of the surrender i. e. whether it is voluntary or otherwise but such verification does not exempt 
the landlord from the liability to apply for possession under section 86 (2) New Tenancy Act.” 


Since the landlord had not applied for possession, the Tribunal held that his 
entry into the field would be unauthorised and possession should be restored 
to the tenant. 

The landlord has now come up by way of this special civil application and 
prays for the quashing of the orders of the Tribunal and the Special Deputy 
Collector. He also prays that he should be ordered to be put in possession: 
When the matter came before the learned single Judge, Mr. Justice Abhyankar, 
he felt that on the point: arising in this special civil application, there was a 
conflict in several of the decisions of this Court and therefore referred it to a 
Division Bench. The Division Bench has by its order dated February 12, 
1969 referred it to a Full Bench in view of the fact that some of the cases upon 
which there arises a conflict were decisions of Diviston Benches. In the pre- 
sent case, the position upon the facts is clear. A surrender of his interest 
as a tenant was made by the respondent in favour of the petitioner. That sur- 
render came before the Revenue Authorities, and, in due course, was verified 
by::the Naib Tahsildar as a valid ‘surrender and an order was passed in favour 
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of the landlord on September 12, 1960 under s. 20 of the new Tenancy Act. 
Nonetheless, the surrender and the orders pertaining to its verification have 
now been held to be infructuous and the surrender held not binding upon the 
tenant, because no separate order: for possession was passed in favour of the 
landlord at any time. The question then resolves itself to this: In spite of a 
surrender being held valid and in spite of an order-under s. 20 being obtained 
holding the surrender valid, can the landlord get possession of the field without 
- obtaining an order under s. 36(2) of the new Tenancy Act? 


Section 20 of the Bombay Tenancy and Agricultural Lands (Vidarbha Re- 
gion) Act merely says: ‘‘A tenant may terminate the tenancy at any timé 
by surrendering his interest as a tenant in favour of the landlord:’’ There 
is a proviso with which we are really not concerned, requiring that a surrender 
must be in writing and be verified., 


Section 20 does not refer at all to the question of possession, but possession 
is separately dealt with in s. 836 which purports to lay down the procedure for 
taking possession, and sub-ss. (J) and (2) of s. 86 are important for the pur- 
pose of the point before us. (We quote only the relevant portions) : 

“36. (1) A tenant... entitled to possession of any land... as a result of eviction in con- 
travention of sub-section (2) may apply in |writing for such possession to the Tahsildar... 

(2) No landlord shall obtain possession of any land,... held by a tenant except under an 
order of the Tabsildar. For obtaining such order he shall make an application in the prescribed 
form and within a period of two years from ‘the date on which the rigbt to obtain possession of 
the Iand,... is deemed to have accrued to him: ee 

Based upon these provisions of the law the contention on behalf of the land- 
lord had been that all that s. 20 prescribes is that a tenant may terminate the 
tenancy at any time by surrendering his interest as a tenant in favour of the 
landlord, subject only to the proviso, that such gurrender shall be verified be- 
fore the Tahsildar in the prescribed manner, and the manner is prescribed 
by rule 11 of the Bombay Tenancy and Agricultural Lands (Vidarbha Region) 
Rules, 1959. In the instant case these steps were undoubtedly taken by the 
landlord and an order was obtained in his favour holding that the surrender 
was voluntary and duly verified by the Naib Tahsildar. If so, it is urged 
that by the very terms of s. 20, the tenancy of the tenant terminated, and if 
it terminated, the relationship of landlord and tenant came to an end once 
and for all and he ceased to be a tenant. It is in this context therefore that 
the applicability of s. 36 should be viewed, and if so viewed, s. 86 would be 
inapplicable to such a ease at all because s. 36 throughout speaks of taking 
possession of land from the possession of the tenant. In terms therefore the 
section only applies to a person who is a tenant and not to a person who. 
has ceased to be a tenant by surrender or otherwise. It would be an unwarranted 
extension of s. 36 to hold that it applies to an ex-tenant. 


On behalf of the tenant, thig position is disputed. It is urged that even 
though a surrender may have been held to be voluntary and verified by. the 
Revenue Authorities, that would not absolve: the landlord when he comes to 
take possession of the land surrendered from obtaining an order as prescribed 
by s. 36(2). Section 36(2) lays down à categorical rule that no landlord shall 

obtain possession of any land held by a tenant except under an order of the 
Tahsildar. It was submitted that s. 36 ‘is plenary and overrides s. 20 and that 
in every case where possession is to be obtained from a tenant, the provisions of 
sub-s. (2) of s. 36 must be complied with. 

These are the rival contentions and before we go to the authorities and notice 
the apparent conflict arising from certain statements in some of them, it is 
necessary to examine the position as it emerges upon the provisions of the Act 
itself, The Act, in the first place,- makes a clear-cut distinction between 
‘“‘tenancy’’ and ‘‘tenant’’ in sub-ss, (37) and (32) of s. 2. ‘‘Tenancy’’, ac- 
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cording to sub-s. (31) of s. 2, means the relationship of landlord and tenant; 
and ‘‘tenant’’, according to sub-s. (32), means 

‘*,..8 person who holds land on lease and includes— 

(a) a person who is deemed to be a tenant under section 6, 7 or 8, 

(b) a person who is a protected lessee or occupancy tenant, 
and the word ‘landlord’ shall be construed accordingly;”’ 
Of course, these definitions are subject to the overriding clause in s. 2 “‘un- 
less the context requires otherwise”, We shall have to examine when we 
turn to s. 36 whether the context requires an interpretation other than the 
one contained in the definition. The same distinction between the concept 
of a “‘tenant’’ in contradistinction to the concept of a ‘‘tenancy’’ is made in 
s. 20, when it is provided that a tenant may terminate the tenancy at any time 
by surrendering his interest as a tenant in favour of the landlord. This 
section, read in the light of the definitions, thus shows that tenancy under the 
Bombay Tenancy and Agricultural Lands (Vidarbha Region) Act is merely 
limited to the relationship of landlord and tenant, contractual or otherwise. 
But the idea is not co-terminus with the concept of a tenant because many 
more persons than those only who have established a relationship of landlord 
and tenant in fact or in law are, by the definition, included as tenants: as 
for instance, a person who is deemed to be a tenant under s. 6, 7 or 8. A mere 
glance at these sections shows that the Act has indicated that a person who is 
merely in possession—lawful of course—is also a tenant, which is quite alien to 
‘the concept of a lease or a tenancy under the general law or the Transfer of 
Property Act. The Act was intended, as its preamble shows, to regulate and 
impose restrictions on the transfer of agricultural lands and was generally for 
the protection of the tiller of the soil, that is to say, a person in possession or 
cultivation. Therefore, not only the definition, but, as we shall presently show, 
various other provisions of the Act treat the protection of possession as of 
special importance and a person in lawful possession is regarded as a tenant 
under the Act. That is why the word ‘‘tenancy’’ has been defined, somewhat 
differently from the word ‘‘tenant’’. ‘‘Tenancy’’ means the relationship of 
landlord and tenant, but a person in possession may have no relation with the 
landlord in a given case, but he would nonetheless be called a tenant. It is in 
the context of these definitions that we have to examine the provisions of s. 20 
and s. 36. l 

All that s. 20 says is that the tenancy is terminated upon the tenant sur- 
rendering his interest as a tenant in favour of the landlord. We have already 
shown that the definition includes in the word ‘‘tenant’’ a person who is in 
lawful possession or cultivation. Such a person wauld by the, mere fact of 
possession be a tenant but he would thereby enter into a statutory relationship 
with the landlord, and all that s. 20 says is that by any act of surrender on 
his part it is that statutory relationship which is put an end to. But the 
section does not say that he will cease to be a tenant. ‘Indeed, he cannot 
cease to be a tenant so long as he continues in possession, because being in 
lawful possession he is deemed to be a tenant. Section 20 does not speak of 
possession at all. Therefore, in the case of a deemed tenant, s. 20 cannot 
possibly have the result of making the tenant cease to be a tenant unless an 
order taking away his possession is also passed. Without making any pro- 
vision ag regards the essential ingredient in the definition of tenant viz. pos- 
session, we cannot accept that s. 20 alters the position of a tenant gua tenant. 
We will show a little later that the same is the position in regard to various 
other provisions of the Act which regulate the relationship of landlord and 
tenant, but none of these provisions, while regulating the relationship, makes 
any provision for possession. The subject of possession is relegated to a 
separate section and dealt with as an exclusive subject, and that is in s. 36, 
and so we turn to consider its provisions. 
Reading s. 36 it is clear from the language of sub-s. (7) that it is subject 
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to sub-s. (2). The scheme of the section shows that really it is sub-s. (2) 
which lays down the general rule which governs the provisions of sub-s. (J). 
Sub-section (7) gives the right to.a tenant entitled to the possession of any 
land ‘‘as a result of eviction in contravention of sub-s. (2)’’ to apply in writ- 
ing for such possession to the Tahsildar, and sub-s. (2) categorically lays down 
the general rule that no landlord shall obtain possession of any land held by a 
tenant except under an order of the Tahsildar. In the light of what we have 
said above we may note that in the entire context of possession the word 
“tenancy” is not used in s. 36 but throughout the reference is only to ‘‘te- 
nant’. The concept of possession has relevance only to the definition of 
‘‘tenant’’ because it includes ‘‘deémed tenants”. Thus reading sub-ss. (J) 
and (2) together, it is clear that no landlord can ever obtain possession of a 
tenant’s land without an order granting him possession passed by the Tahsildar 
and the tenant is given the right where his possession is thus taken away to 
apply in writing for such possession to the Tahsildar. We can see no reason 
why, if possession is thus taken away because a tenant has surrendered his 
tenancy, the provisions of s. 86 would not be attracted. 

It was urged that under the provisions of s. 20, if a surrender is once held 
voluntary and an order is passed that it is verified as required by the proviso 
to s. 20, then the tenancy is terminated and necessarily the effect of it is 
that whoever was holding the land ceases to be a tenant, and therefore posses- 
sjon can be taken from him. We are unable to accept this contention. Sub- 
section (Z) of s. 36 is subject to the provisions of sub-s. (2) because of the use 
of the words ‘‘as a result of eviction in contravention of sub-section (2)’’ in 
sub-s. (7). The opening clause of sub-s. (2) of s. 386 ‘‘no landlord shall obtain 
possession of any land...hbeld by a tenant except under an order of the Tah- 
sildar’’ uses the expression ‘‘tenant’’. It thus shows that even though the 
requirements of s. 30 may be fulfilled, still the surrender, even if verified and 
even if possession is delivered under the surrender, would result in the tenant 
continuing as a tenant unless an order under s. 36 is passed. 

A difficulty is created by the use of the words ‘‘terminate the tenancy’ in 
s. 20. It is argued that if the tenancy is terminated, then there can be no 
tenant and therefore s. 36 would not apply. The effect of sub-s. (2) of s. 36 
cannot be to keep either the rights of a tenant or the tenancy alive when it is 
once terminated. In other words, what is contended is that when the wor 
‘‘tenant’’ is used, it cannot mean ex-tenant. 
_ We have already explained the distinction which the definitions make between 
“tenancy’’, that is, the relationship of landlord and tenant, and ‘‘tenant’’ which 
also includes a person in lawful possession or cultivation. If this distinction 
is borne in mind, the provisions of sub-s. (2) of s. 36 become clear. Whether 
or not the tenancy is terminated as laid down by s. 20, the tenant’s right does 
not end unless an order of possession is passed in favour of the landlord. 
In other words though his tenancy may be terminated by a valid surrender, he 
does not become an ex-tenant unless an order under s. 36 is passed. 

. We may in this respect say one thing, namely, that the provisions of the 
Bombay Tenancy and Agricultural Lands (Vidarbha Region) Act, 1958, are 
not entirely in part materia with s. 29 of the Bombay Tenancy and Agricultural 
Lands Act, 1948. In gub-s. (Z) of s.'29 of the Bombay Act of 1948, the words 
‘for as a result of eviction in contravention of sub-section (2)’’ do not find 
place. So far as the Vidarbha Act!is concerned, the matter is put beyond 
doubt by the express use of these words. We however do not wish to imply by 
emphasising this difference in the language that under the Act as applicable 
to western Maharashtra, the omission of these words would necessarily result 
in a contrary conclusion. It would-be a matter of construction of that Act 
(and we shall show presently that-it has been similarly construed in the several 
eases). But since a question has arisen under the Vidarbha Act, we simply 
make it clear that by the use of these express words in sub-s. , (Z) of s. 386, 
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the matter is put beyond any controversy. The result therefore is that under 
no circumstances can a surrender, even if verified and even if actual possession 
is given to the landlord, destroy or determine the rights of the tenant que 
tenant, unless an order for possession is passed under sub-s. (2) of s. 36. 

A consideration of other provisions of the Act would also lead to a similar 
conclusion. Section 10, sub-s. (7), speaks of restoration of possession of tenants 
dispossessed after January 1, 1953 under cértain circumstances and it says that a 
person who held land as a tendnt arid who has subsequently been dispossessed 
by a surrender of tenancy before the commencement of this Act may apply 
to the Tahsildar for the restoration of his tehancy on the same terms 
and conditions on which ‘he ‘held the land before’ such surrender. Here again, 
though the tenancy is surrendered and possession delivered, the sub-section 
refers,to the person who has so surrendered his land as a tenant, and in the 
same breath says that he may apply for restoration of his tenancy. In other 
words, even though his tenancy-is at an- end and even thqugh he has been 
dispossessed he: still continues to be a tenant. The same distinction is found 
made ‘in s. 19(/)(II) which prescribes that notwithstanding any agreement, 
usage, decree or order of a Court of law, the tenancy of any land held by 
a tenant shall not be terminated on account of certain defaults, 


“Unless the landlord has given tliree months’ notice in writing informing the tenant of his 

decision to terminate the tenancy and the particulars of the ground for such termination and 
within that period fhe tenant has failed i remedy the breach for which the tenancy is liable 
to be terminated". 
Here again, despite, the “eontemplated termination of the tenancy by the de- 
cision of the’ landlord, the Act-uses the word ‘‘tenant’’ for the person who 
has the use and ‘enjoyment of ‘the land. Section 29 provides for relief against 
termination of tenancy in certain cases and it says, 

“Where any tenancy of any land held by any tenant is terminated.. .(for certain reasons)» 
no proceeding for ejectment against such tenant shall lie unless and until the landlord has ser“ 
ved on the tenant a notice in writing ane the act... and the tenant fails within a period 
of one year from the service of notice.. at 
to rectify his error. The opening” “words ee any tenancy is terminated”? 
are categorical and contemplate a position where the tenancy is terminated 
yet the Act continues to regard the person who was g. and enjoying the 
land as a tenant despite the termination of the tenancy. is again highlights 
the same distinction. Similarly, s. 30 makes the same distinction and though 
it speaks of the termination of the tenancy for non- payment of rent under 
certain conditions, it speaks of the person whose tenancy is thus terminated as 
a tenant and gives him an opportunity to remedy the lapse on his part. The 
same distinction is ito be found in the provisions of s. 36(3A) read with s. 57B (2). 
Under sub-s. (Z) of s. 57B, the landlord is given the right to terminate the 
tenancy upon the grounds ‘mentioned in sub-s. (2) by serving a notice and 
sub-s. (J) of s. 57B speaks of terminating the tenancy by the landlord, and 
sub-s. (2) further prescribes that an application for possession under sub-s. (3A) 
of s. 36 shall be made to the Collector. The inquiry on the application for 
possession of the land is to be made by the Collector but under the provisions 
of sub-s. (2) of s. 86 which again speaks of the person whose tenancy has 
been terminated as a tenant. 

The provisions of s. 20 read with the’provisions of s. 36(7) and (2) there- 
fore show that although the tenancy of a tenant may be terminated by a valid 
surrender by the tenant surrendering his‘interest as a tenant in favour of the 
landlord, and although the surrender may be verified as required by the pro- 
viso to s. 20 by the Tahsildar and possession may be with the landlord, still the 
person who “was. in enjoyment of the-land continues as a tenant until an order 
for possession is made in favqur of the landlord. Although possession may 
have been given pursuaht to 4 surrender by a'tenant, the Act still regards the 
delivery of possession andthe’ ‘surrender as the acts of a tenant, though there 
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may be a considerable time-lag between the execution of the surrender deed 
and the delivery of possession. The tenant, despite the time-lag, surrenders 
possession as a tenant, and therefore the provisions of sub-s. (2) would apply. 
The landlord must therefore obtain an order for possession in his favour even 
though a valid and verified surrender may have been made in his favour and he 
may “be in possession thereof. 

À consideration of several decided cases also leads to the same conclusion, 
though it must be said that some views have been expressed to the contrary. 
A. decision of this Court (Division Bench at Bombay) in Morar Bavla v. Smt. 
Durgaben Manibhai Makanji was referred to, but that is a case which rather 
supports the view which we have taken, because in that case an actual order 
for possession was passed in favouriof the landlord as can be seen from the 
eee finding of the Division Bench: 

..The previous tenancy of the petitioner, however, came to an end when the ET 
Aval Karlen passed an order on 17th June 1952 that the tenancy of the petitioner stood termi- 
nated and that the landlord should be allowed to retain possession of the land. The petitioner's 
rights as a tenant under the old contract of tenancy therefore came to an end, when this order 
was made by the Aval Karkun, Thereafter he could become a tenant only if there was a fresh 
lease.” 
With respect, this view is the correct view, because in that case the order 
granting possession to the landlord had actually been passed. The case only 
illustrates another small point which we would here emphasise, namely, that 
the order for possession need not necessarily be a separate order passed by 
taking proceedings under s. 36. Even if a valid order is passed at the time 
of the verification giving possession to the landlord, in our opinion, the re- 
quirements of sub-s. (2) of s. 36 would be fulfilled. Sub-section (2) does not 
say that that order shall be passed by a separate application under s. 36(2). 
It simply says that ‘‘no landlord shall obtain possession of any land.. held 
by a tenant except under an order of the Tahsildar.’’ Of course, a period 
of limitation is prescribed under sub-s. (2) as well as the requirement that 
an application should be made ‘but it does not say that that application cannot 
be made at the same time that the surrender is verified. 

The case strongly relied upon on behalf of the tenant is a secon of a 
single Judge of this Court in Patel Shankerbhat Bhikhabhai v. Patel Hanman- 
bhai Dwarkadas*. The facts in that case were peculiar. The tenants had sur- 
rendered the lands to the plaintiff-landlord on May 1, 1947 and since that date 
the landlord was in possession of those lands. The defendants moved the Te- 
nancy Aval Karkun praying for possesion and obtained an order that they 
should be restored to possession.. The landlord filed a suit for injunction against 
the defendants who were the tenants for restraining them from taking posses- 
sion of the suit fields, alleging that the order of the Tenancy Aval Karkun 
was obtained behind their back when they were not parties to that proceeding 
and in collusion with him. The case fell to be considered under the provisions 
of the then operative Bombay Tenancy Act, 1939. The provisions of s. 24 
of that Act were not exactly in the same terms as s. 36 as it now stands but 
sub-s. (JA) of s. 24 did provide that' no landlord shall obtain possession of 
anv land held by a tenant except under’ an order of the Mamlatdar, which is the 
identical language of sub-s. (2) of s. 36. The learned Judge observed that 
having regard to the provisions of the, Act, there was no justification for the 
assumption made that a protected tenant has more extensive rights than those 
of an ordinary tenant. He further observed: 

‘*...It is true that the Legislature has not. made any provision expressely providing for a 
surrender being made by a protected tenant as injthe case of an ordinary tenant under section 28.” 
But that was because the Legislature had merely conferred a privilege or pro- 

1 (1959) Special Civil Application No. 8699 , 2 (1988) Second Appeal No. 45 of 1952, 
of 1958, decided by Chainani C.J. and , decided by Shah J., on September 29, 1958 
V. S. Desai J., on July 29, 1959 (Unrep.). , (Unrep.). 
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tection upon the tenant and the Legislature did not compel anyone to accept 
the status of a protected tenant. From these provisions the learned Judge 
inferred that if the protected tenant does not desire to avail himself of that 
protection, he is entitled to forego the protection conferred upon him by the 
Legislature. He therefore held that sub-s. (J)(a) of s. 24 of the Bombay 
Tenancy Act of 1939 only contemplates cases in which there is some conflict 
or some resistance on the part of a tenant against an attempt to obtain posses- 
sion by a landlord. But where the relation of landlord and tenant is ter- 
minated by agreement at the date when possession is obtained, an application 
under sub-s. (/)(a) of s. 24 was not necessary. 

This case undoubtedly supports the contention on behalf of the landlord 
before us. But there are differences. The provisions of sub-ss. (/) and (2) 
of s. 36 refer to all tenants and make no special reference to protected tenants. 
Therefore, to that extent, the basis of the reasoning in Patel Shankerbha 
Bhikhabhai iv. Patel Hammanbha Dwarkadas is taken away. Apart from 
that, the language of sub-ss. (J) and (2) of s. 86 makes no reference nor any 
suggestion that the consent of the tenant can justify the taking of possession 
from him, without an order of the Tahsildar. Indeed, were we to so hold, 
we would in a large measure be qualifying s. 36 and affect the very object and 
purpose of this section and several other provisions of the Tenancy Act. The 
whole idea behind the provisions of the Tenancy Act was to safeguard the 
tenant and his possession so long as he was in lawful cultivation despite his 
consent to surrender his interest. It is well known that the tenantry is ill 
educated and gullible and many do not understand the effect of consent, and 
these provisions were enacted for their protection. We must, therefore, give 
effect to the language of s. 36 as it stands and its plain language does not 
justify reading into it any such limitation that the consent of the tenant would 
justify the obtaining of possession without an order of the Tahsildar. We 
are unable to accept the reasoning in Patel Shankerbhai Bhikhabhai v. Patel 
Hanmanbha Dwarkadas. 

Indeed, in a subsequent decision given under the provisions of the Bombay 
Tenancy and Agricultural Lands Act, 1948, as applicable to the Bombay Re- 
gion, the same Judge sitting in a Division Bench in Nuroddin Badansahebd v. 
dtbhu Todarsing Rajput? took a contrary view. After referring to the first 
sentence of s. 29(2) of the Bombay Tenancy and Agricultural Lands Act, 1948, 
which is identical with the first sentence of s. 36(2) of the Vidarbha Act, the 
Division Bench held: 

“,..Mr. Vaidya argued that the words ‘obtain possession’ imply the securing of possession 
without the consent of the tenant. These words, according to him, donot apply to a case where 
the tenant has surrendered possession willingly and in pursuance of an agreement. We are 
unable to accept this argument. The words ‘obtain possession’ are wide enough to cover the 
case of securing possession by consent of the parties.” 


They concluded the discussion by holding: 


**,, . Section 29 (2) of the Act makes it clear that the landlord is not entitled to get posses- 
sion of the lands except under an order of the Mamlatdar.”’ 


' And a little later, in the next paragraph: 

‘|. The provisions of section 29 of that Act are special provisions relating to the modes 
in which the landlord will be entitled to claim possession from the tenant. ... The provisions 
of section 58A of the Transfer of Property Act are of general character and must be deemed to 
have been overriden by the special Act, viz., the Tenancy Act, 1948”. 


The above observation was made because of a contention of counsel that the 
doctrine of part performance under s. 538A of the Transfer of Property Act 
would at least govern the case and permit the landlord to obtain possession 
which he had taken under a wrong surrender. With respect, this case, in our 


8 (1959) Special Civil Application No. on October 1, 1959 (Unrep.). 
778 of 1959, decided by Shah and Naik, JJ., 


764 THE BOMBAY LAW REPORTER. . [Vou. Lxxim. 
opinion, took the correct view of the -provisions of the Tenancy Act, and by 
that decision, the decision in Patel Shankerbhat Bhikhabhas v. Patel Hanman- 
bhat Dwar kadas must also be deemed to be impliedly overruled. 


A decision of another Division Bench in Ramchandra Vana Thakur v. Ragho 
Bapu Mahajan* was referred to in the arguments before us. That case how- 
ever does not throw much light upon the point before us because it is distin- 
guishable upon its own facts. In that case, the surrender took place on March 
23, 1957 and an application for possession was made. An order was passed 
thereon granting possession to the landlord: on May 30, 1957. The contention 
on behalf of the tenant was that by virtue of s. 32 of the Bombay Tenancy and 
Agricultural Lands Act, 1948, the land vested in the tenant on the Tillers’ 
Day, namely, April 1, 1957. The Tillers’ Day in that case fell between the 
date of the surrender and the date .on which the order for possession was 
passed. It was therefore contended that the tenant had become the owner 
on April 1, 1957 and no order for possession could therefore be passed in 
favour of the landlord. The Division:Bench resolved the difficulty created by 
these facts by holding that the order: for possession related back to the date 
of the surrender and it must therefore he held that the surrender which took 
place prior to the Tillers’ Day was a valid surrender. The facts here are en- 
tirely different. Under the circumstances, we do not think that that case can 
be of much use in deciding the point before us. 


An earlier decision of this Court in Trambaklal v. Shankarbha? throws 
a flood of light upon the provisions with which we are concerned. After con- 
sidering the provisions of s. 15(1) read with s. 29(2) of the Bombay Act of 
1948, which are substantially the same as s. 20 and s. 36(2) of the Vidarbha 
atthe we Division Bench held in that: ‘case (p. 264): 


. A proceeding under s. 29 (1) for restoration of possession by a tenant means that such 
A or relinquishment has not resulted in ithe loss of tenancy rights by the tenant. Such 
a proceeding also implies that the tenant retains his tenancy rights in the leased land until the 
surrender is verified and recognised under s. 15 'by the Mamlatdar and possession of the land is 
obtained by the landlord under section 29 (2) of the Act.” 
And a little later, in the next paragraph: 

‘*.,.So long as surrender is not verified and-recognised under s. 15 and so long as a tenant 

still retains the right to restoration of possession under s. 20 (7), there would be no cessation of 
tenancy rights and therefore no acquisition or transfer of land by the landlord.” 
With respect, the decision taken in that case was the correct decision, though 
as we have shown, we would prefer to express it somewhat differently. When 
s. 20 speaks of the termination of the tenancy by a tenant surrendering his 
interest, it seems to us that it would be difficult to hold on the basis of s. 36(/) 
and (2) that the tenancy still subsists: That would be doing some violence 
to the language of s. 20. We would rather ‘say therefore that though the 
tenancy is terminated by surrender under s. 20, the. tenant still continues as 
a tenant and an order for possession in favour of the landlord would be neces- 
sary before he ceases to be a tenant. 


That this is the correct view is also suggested by the observations of the > 
Supreme Court in a recent decision in Venkatesh v. Hajisaheb®, Upon a con- 
sideration of s. 14(/) [which deals with the termination of tenancy for certain 
defaults of a tenant] read with s. 29(2), the Supreme Court held in para. 6 at 
p. 438 as follows: 

“In spite of the termination of the tenancy, the landlord has no right to obtain possession 
of the land without an order of the Mamlatdar under s. 29 (2). Between the date of the termi- 
nation of the tenancy and the date of the order for possession under s. 29 (2) the tenant continues 
to be in lawful possession of the Jand and is liable to pay rent and not mesne profits, see Ram- 


4 (1962) Special Civil Application No.80 ‘8 (1959) 62 Bom. L. oe 261. 
of 1962, decided by K. K., Desai and Chandra-. 6 [1966] Mh. L. J. 48 
chud, JJ., on October 18, 1962 (Unrep.). 
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chandra v. Janardan". Thus, on the termination of the tenancy, the right to obtain possession 
of the land, though in reality not accrued to the landlord, is, by a legal fiction, deemed to have 
accrued to him so that he may immediately apply under s. 29 (2) for an order for possession.” 


The Supreme Court referred to the decision in Ramchandra’s case. In that 
case, during the pendency of an application under s. 31 of the Bombay Te- 
nancy and Agricultural Lands Act, 1948, by the landlord for terminating the 
tenancy on the ground that he needed "the land bona fide for his personal 
cultivation, the landlord gave another notice to the tenant under s. 14 deter- 
mining the tenancy on the ground that a default had taken place in the 
payment of rent and he applied under s. 29 for possession on the ground of 
default. The tenant contended that the second application for possession was 
not maintainable as the tenancy having. once been terminated under s. 31, 
the landlord could- not terminate the tenancy again under s. 14. It was held 
that the second application for possession under s. 29 read with s. 14 was 
maintainable and that even after the landlord terminated the tenancy by 
giving a notice under s. 31, it was open to him to give another notice intimating 
his intention to terminate the tenancy under s. 14 and to approach the Te- 
nancy Court for possession. This decision could only have been given upon 
the assumption that the tenant qua tenant continued to be the tenant of the 
land despite the notice terminating the tenancy. edetty, the Full Bench 
eee POENOS (p. 702): 


..A landlord cannot, therefore, obtain possession of the land from his tenant, even if 
the tenant is- willing to hand over possession to him. He has to approach the Mamlatdar for 
the purpose. Under the ordinary law, if a tenant continues in possession after his tenancy has 
been determined, his possession is protected by law and he cannot be ousted except in due course 
of law, but he has no right to possession after the termination of tenancy. Under the Tenancy 
Act, however, even after his tenancy has been determined by a notice given by his landlord, the 
tenant has a legal right to continue in possession, until the Mamlatdar has made an order for 
possession being restored to the landlord,” 


With respect, we accept this as the correct position upon the provisions of 
s. 86 of the Vidarbha Act. 

Another decision of the Supreme Court in Dahya Lala v. Rasul Mahomed 
also supports the view which we have expressed above upon the peculiar de- 
finition of ‘‘tenant’’ in the Tenancy Act and its effect so far as s. 29(2) of 
the Bombay Act of 1948 is concerned. At p. 1822 in para. 6 the Supreme 
Court observed : 

“The Act of 1948, it is undisputed, seeks to encompass (in) (sic) its beneficent provisions 
not only tenants who held land for purpose of cultivation under contracts from the owners but 
persons who are deemed to be tenants also, ...Counsel for the appellants submits that tenanoy 
postulates a relation based on contract between the owner of land, and the person in occupation 
of the land, and there can be no tenancy without the consent or authority of the owner to the 
opoupation of that land. But the Act has by S. 2°(18) [in the Vidarbha Act’ section 2 (82) ] 
devised a special definition of tenant and included therein persons who are not contractual 
tenants. It would therefore be difficult to assume in construing S. 4 (section 6 of the Vidarbha 
Act) that the person who claims the status of a deemed tenant must be cultivating land with 
the consent or authority of the owner. The relevant condition imposed by the statute is only 
that the person claiming the status of a deemed tenant must be cultivating land ‘lawfully’: It 
is not the condition that he must. cultivate land with the consent of or under authority derived 
directly from the owner. To import such a condition is to rewrite the section, and destroy its 
practical utility. A person who derives his right to cultivate land from the owners would 
normally be a contractual tenant and he will obviously not be a ‘deemed tenant’.” 

As regards the provisions of s. 29, the Supreme Court remarked (p. 1323): 


“...But the Legislature has expressly prohibited, by S. 29 (2) of the Act, landlords from 
dbtaining possession of any lands otherwise than under an order of the Mamlatdar.” 


7 [1962] N. L. J. 700, s.c. 64 Bom. LR. 8 (064) A. I. R. S. C. 1820, 8.0. 05 
85, F. B. i ‘Bom. L. R. 328. 
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Two other decisions of single Judges of this Court were referred to:—One 
is the decision in Gangaram Raghojt v. Jagù Doma Mal? and the other a 
decision in Kisan Ganpat v. Maharashtra Revenue Tribunal. Both these 
cases are not of much assistance u n ` the point before us, for Gangaram 
Raghoji v. Jagu Doma Malt was concerned with the provisions of 8. 21(5) 
of the Act, and so far as Kisan Ganpat v. Maharashtra Revenue Tribunal is 
concerned the case is distinguishable, on the facts. Even in that case how- 
ever the learned single Judge has, i considering the provisions of s. 36(2), 
held: 


“I am, therefore, of opinion that even if i landlord (lenant) (sic) is willing to surrender the 
possession of the land, the possession must be obtained by the landlord under an order of the 
Tahsildar as laid down in section 86 (2) of the Bombay Tenancy Act is concerned.” (sic) 

Thus, a consideration of the provisions of s. 20 and s. 36(7) and (2) and 
of the several authorities to which wd have referred above leads to the follow- 
jng conclusions: 

(i) That s. 86(2) of the Bombay Medios and Agricultural Lands (Vidar- 
bha Region) Act, 1958, is plenary and controls s. 20. Thus, without an order 
of possession of ‘the Tahsildar, a tenant does not cease to be a tenant even 
though he has handed over possession of the land he held as a tenant and 
even though the surrender is verified under the proviso to s. 20 read with rule 11. 

(ii) That the consent or willingness of the tenant to surrender is irrele- 
vant and does not affect, the operation of the above rule. 

(iii) That an order for possession need not necessarily be passed upon a 
separate application under s. 36. It!is sufficient if such an order is passed at 
the time when the surrender comes up for verification under s. 20: 

Upon the view which we have taken, the petition must be dismissed, but 
having regard to the fact that a disputed question of law. had arisen, we make 


no or der as to costs. Petition dismissed. 


| 
APPELLATE CIVIL. 


Before Mr. Justice aie and Mr. Justice Nathwani. 
RAJARAM SADASHIV WANI v. BALA NISBAT BABAJI WANI.* 


Hindu laro—Shudra—Illegitimatie son of Whether such son can claim ‘partition, against 
legitimate son, of ancestral property in father’s hands. 


Under Hindu law an illegitimate son (dasiputra) of a Shudra can claim against a legitimate 
son of his father partition of property which ‘was ancestral in his father’s hands. 

Shamrao Fakirrao v, Munnabai}, Sddu v. Baiza and Genu®, Raja Jogendra Bhupati 
Hurri Chundun Mahapatra v. Nityanund Mansingh’, Vellaiyappa Chetty v. Natarajan,‘ 
Ranoji v. Kandoji*, Hiralal v. Meghraj*; Gur Narain Das v. Gur Tahal Das’, Ajit Kumar 
v. Ujayar Singh®, Sakharam v. Shamrao) Raju v. Arunagiri!® aud Apparao v. Narasimha 
Rao," referred to. : j 





Tue facts appear in the judgment, 
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N. D. Hombalkar, for the appellants. 
K. J. Abhyankar, for respondent No, 1. 


NATHWANI J. This appeal- raises the question whether an illegitimate son 
(dasiputra) of a Hindu Shudra can claim against a legitimate son of his 
father partition of property which was ancestral in his father’s hands. 


The facts in so far as they are material for this appeal are as under: One 
Babaji Wani, a Shudra, died in 1915 leaving him surviving his widow Tara, 
a son Shankar by her, and two illegitimate sons and a daughter by his mistress 
Savu, namely, Bala the plaintiff, Satappa defendant No. 1 and Kondibai. 
Babaji also left lands and other immovable properties which were ancestral in 
his hands. After Babaji’s'death the plaintiff along with Shankar and other 
members of the family formed a joint Hindu family and Shankar as the Karta 
thereof managed the joint family property. Shankar died leaving three sons, 
viz. Dadu, Sadashiv, defendant No. 2, and Madhav, defendant No. 3. Dadu 
managed the joint family property till 1949 when he died leaving his widow 
Hirabai and a minor son Ananda-defendant No. 4. Since then defendant No. 2 
was in management of the joint family property. The plaintiff demanded 
partition and separate possession of his share in the said property but as 
defendant No. 1 and others refused to do so he filed on April 11, 1961 the 
present suit against the defendants for partition and possession of his one-sixth 
share in the joint family property. Defendants contested the suit, inter alia, 
on the ground that the plaintiff as the illegitimate son (dasiputra) could not 
elaim partition or any interest in the suit property which was ancestral in 
the hands of Babaji. The trial Court upheld defendants’ above contention 
and dismissed the suit. On appeal by the plaintiff the learned Assistant 
Judge considered the ratio of the Nagpur case in Shamrao Fakirrao v. 
Munnabai! as binding on him and held that the plaintiff was entitled to 
partition of the ancestral property and decreed partition and possession of 
plaintiff’s share in the said property. Defendants Nos. 2 to 5 have preferred 
this appeal against the said decision. 


Mr. Hombalkar, the learned advocate for the appellants, contends that the 
right of an illegitimate son of a Shudra to claim a share in his father’s pro- 
perty extends only to hig self-acquired or separate property and 
not to property which was ancestral in his hands. He submits that 
there is. no text. of smriti or Mitakshara or any direct authority of this 
Court or of the Supreme Court applicable to the case and that the decisions 
of other High Courts taking a contrary view, apart from being not binding 
on this Court, should not be followed as they are contrary to the view of 
the relevant text taken by this Court in Hiralal v. Meghraj2 On the other 
hand, Mr. Abhyankar for the respondent-plaintiff disputes the correctness of 
the above contentions and supports the decision of the lower appellate Court. 

Now, the source of right of inheritance and partition of an illegitimate 
gon is a verse of Yagnyavalkya as expounded in the Mitakashra. The rele- 
vant text of Mitakshara, i.e. Chapter I, s. 12, as translated by Colebrooke, 
is as follows: 


"I. The author next delivers a special rule concerning the partition of a Cudra’s goods. 
‘Even a son begotten by a Cudra on a female slave, may take a share by the father’s choice. 
But, if the father be dead, the brethrén’ should make him partaker of the moiety of a share: 
and one, who has no brothers, may inherit the whole property, in default of daughter’s sons .’ 

2. The son, begotten by a Cudra on a female slave, obtains a share by the father’s choice, 
or at his pleasure. But, after [the demise of] the father, if there be sons of a wedded wife, let 
these brothers allow the son of the female slave to participate for half a.share: that is, let them 
give him half [as much as is the amount of one brother’s] allotment. However, should there be 
no sons of a wedded wife, the son of the female slave takes the whole estate, provided there be 


1 [1940] A. I. R. Nag. 48. 2 (1988) 40 Bom. L. R. 087. 
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no daughters of a wile, nor sons of daughters, But, if there, be.such, tç son of the female slave 
participates for half a share only. i 

8. From the mention of a Cudra in this place, lit Boi that] the son begotten by a man 
of a regenerate tribe on a female slave, does not obtain a.share, even by the father’s choice, nor 
the whole estate after his demise. But, if he be docile, he receives a simple maintenance, 
(Stoke’s Hindu Law Books, p. 426) (vide also p- -72 Book I of the Digest Hindu Law by West 
and Buhler). ” 


There are decisions by the Privy. Council and Courts in India on the in- 
terpretation of the above text and it is necessary to refer to some of these 
authorities cited at the Bar by the,parties. - The first case in order of date 
is a Full Bench decision of this Court in Sadu. v. Baza and Genu3 In this 
.case the legal status of an illegitimate son of a Shudra as a.son was recog- 
nised and it was held that after the death of his father such a son along 
with a legitimate son succeeded as la coparcener with right of survivorship 
to the property in his father’s hand, he, however, taking only half a share. 
Mr. Hombalkar contends that in that ease the point was not raised whether 
an illegitimate son can succeed to ancestral property in his father’s hands 
and that there is nothing in the Full Bench judgment delivered by Westropp 
C.J. to indicate that the suit property was ancestral and not self-acquired 
in the hands of the putative father and, therefore, the case does not help the 
present plaintiff. Now it is true that such an issue was not raised and it seems 
that in the said judgment it is nowheré stated that the suit property was an- 
cestral property in father’s hands. | But from the statement of facts given 
at page 38 it appears that when after his father’s death the plaintiff started 
living separately from his brother, the legitimate son; the latter had allow- 
ed the plaintiff five compartments of the family house and 7% bighas of 
ancestral land under an agreement in writing. This shows that the estate 
left by the father comprised property which was ancestral in his hands and 
thus though the question which arises here was not judicially decided, the 
actual decision was that the plaintiff as an illegitimate son succeeded as a 
coparcener to the suit property which was ancestral in his father’s hands. 
In the next case of Raja Jogendra, Bhupati Hurri Chundun Mahapatra v. 
Niatyanund Mansingh the Rajah who had succeeded to an impartible Raj as 
the only legitimate son of the last holder died without leaving any male 
issue, and the plaintiff who was an ‘illegitimate son of.the same father filed 
the suit to establish his title to the Raj. The Privy Council approved 
Sadw’s case and held that the plaintiff was entitled by right of survivorship 
to succeed to the unpartible Raj. It is apparent from the facts of this case 
that the property in the hands of ‘the deceased Rajah was ancestral pro- 
perty, though as in Sadu’s case the.question was not raised whether the 
plaintiff could succeed to the property swhich was, ancestral in the father’s hands. 
It would be observed that if in the Privy Council case the right of an illegi- 
timate son extended to ancestral property of the nature. of impartible Raj, the 
rule will apply with greater force -to ordinary property as in the present case. 
' The next important case is the Privy Council case of Vellayappa Chetty 

v. NatarajanS The main question that arose for determination in that case 
aa whether the plaintiffs who were'illegitimate sons of a Sudra by a con- 
eubine were entitled after fheir putative father’s death to maintenance out of 
the joint family property in the hands of their father’ s uncles and uncles’ sons 
as his surviving coparceners. The father died joint in estate with his said colla- 
teral copareeners, leaving considerable joint family property but no separate 
property of his own. The learned single’ Judge of the Madras High Court de- 
ereed plaintiffs’ claim for maintenance for life, and‘on appeal the Division 
Bench of the High Court confirmed the decree. ` From that decree, the defen- 
dants collaterals of plaintiffs’ father} ‘filed an, appeal to the Privy Council. 


3 (1878) I. L. R. + Bom. 37. . 5 (1081) 38 Bom. L. R. 1526, P. C., 8. €. 58 
4 (1890) L. R. 17 I. A, 128. "3o L A. 402. è . 
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Sir Dinsha Mulla who delivered the judgment of the Board pointed out that 
there was no text of Smriti or Mitakshára which covered the point in question 
but relying on the principle of Hindu law that where a person is excluded 
from inheritance to property or from a share on partition of joint family pro- 
perty he is entitled to maintenance out of that property and on certain Indian 
cases on the subject held that an illegitimate son of a Shudra by a continuous 
concubine has the status of a son and is a member of the family, that the 
share of inheritance given to him is not merely in lieu of maintenance but 
in recognition of his status as a son, and therefore the plaintiffs were entitl- 
ed to maintenance out of the joint family property. In the course of the judg- 
ment, his Lordship, after referring to the three verses in Mitakshara quoted 
above said (p.1528) : 


“Tt has been held in India that the text of Yajnavalkya cited in verse 1 and the commentary 
on the text, refer to the estate of a separated householder. The view so taken has not been 
contested before their Lordships”. 

In support of the above rule, his Lordship cited four Madras High Court 
cases, the first of which is Ranoji v. Kandoji®. Now, in Ranoji v. Kandoji, 
the facts were as follows:—two of the three brothers of Shudra caste who 
formed a joint Hindu family died leaving legitimate sons and the third an 
illegitimate son, and the latter brought a suit for partition of joint family 
estate against his father’s brothers’ sons. Muttu Sami Ayyar J. held that 
the illegitimate son was not entitled to a share but only to maintenance on 
the ground that all the texts dealing with the right of an illegitimate son to 
succeed and claim share on partition related to the estate of separate house- 
holders. The learned Judge further observed (p.561): 


t“ .. where his (illegitimate son’s) father has died ‘vibhakta’ or separated, there can be no 

question that the right of the illegitimate son extends not only to his father’s acquisitions, but 
to ancestral property which may have come to the father’s hands”. 
Now, the Privy Council no doubt overruled the view expressed by Muttu 
Sami Ayyar J. that the share of inheritance given to an illegitimate son 
was in lieu of maintenance and held that he had the status of a son though 
with limited rights as compared with a legitimate son. But what is of im- 
portance to note here is that his Lordship cited with approval Ranoji’s case 
in support of the view that the text of Mitakshara quoted above refers to 
the estate of a separated householder; and such estate, as pointed out by 
Muttu Sami Ayyar J. comprised not only the father’s self acquired or separate 
property but also ancestral property which eame to his hands. Thus it would 
be seen that the estate of a separated householder in which an illegitimate 
son is entitled to have a share includes ancestral property, or as a matter 
of fact, any other joint family property come to his father’s share at the 
time of separating from his collateral coparceners. Further on principle it 
can make no difference if the father got ancestral property by way of his 
share in partition or he succeeded to it as a sole surviving co-parcener. 

Now, the rule of law based upon the Privy Couneil case of Vellaiyappa 
Chetty is stated in Mulla’s Hindu Law (1970 Reprint 18th ed. p. 365 para. 
312) as follows: 

“Tf the father was joint at his death with his collaterals, e.g., his brothers or their sons, or 
his uncles or his sons, the illegitimate son is not entitled to demand a partition of the joint 
family property, but he is entitled as a member of the family to maintenance out of such 
property, provided his father left no separate estate’’. 

Mr. Hombalkar seized upon the expression ‘‘his uncles or his sons’? in 
the above proposition and contends that the words ‘‘or his sons’’ therein mean 
father’s sons as the words ‘‘his uncle’s’’ mean father’s uncles, he therefore 
argues that as in the present case Babaji was joint at the time of his death 
with his legitimate son Shankar the plaintiff is not entitled to demand parti- 


6 (1885) I. L. R. 8 Mad. 557, 561. 
B.L R.—é9. 
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tion of the property which was ancestral in the hands of Babaji but is merely 
entitled to maintenance out of such property. There is no merit whatsoever 
in this argument. On a plain reading of the said proposition it is obvious that 
the example of a father dying undivided with ‘‘his uncle or his sons’’ is 
given as an illustration of the father being joint with his collaterals, and 
therefore, the words ‘‘his sons’’ therein appear to be used in the sense of 
‘‘their sons’’, i.e. uncles’ sons. In this connection it will be recalled that in 
the Privy Council case of Vellasyappa Chetty plaintiff’s father had died joint 
with his (father’s) uncles and uncles’ (their) sons. Further none of the other 
cases cited in the foot-note (n) to ‘the said proposition in para. 363 deals 
with a father of an illegitimate son dying joint only with his legitimate son or 
sons and the illegitimate son therefore being held to be barred from de- 
manding a partition of ancestral or other joint family property in his father’s 
hands. Thus there is no basis for defendant’s above argument. 


Mr. Hombalkar also sought to derive support from the observations made 
by Mr. Justice Broomfield and Mr. Justice Macklin in the Division Bench 
ease of this Court in Hiralal v. Meghraj. In that case the plaintiff, an illegi- 
timate son of a Jain father, filed the| suit for maintenance against his father’s 
brother on whom his father’s interest in the joint family property had devoly- 
ed by survivorship. The trial Court decreed plaintiff’s claim, and the ap- 
peal filed by the defendant to this Court was dismissed. It would have been 
seen from the above facts that the claim for maintenance in the suit was by 
a Jain, a member of a regenerate class. In the course of judgment Macklin J. ob- 
served that statement of law as to the right of an illegitimate son of a Shudra in 
Mitakshara Ch. I, s. 12 referred to father’s separate property (p. 940). Broom- 
field J. also said that the said texts apply proprio vigore only in the case of 
separate property (p. 943). (italics; are ours). Mr. Frombalkar relying upon 
the said words ‘‘separate property’’ in the judgments argues that they mean 
only self-acquired property as distinguished from ancestral property in the 
hands of the putative father. This argument is devoid of any substance. Both 
the learned Judges have referred to the case of Vellatyappa Chetty in support 
of their statements. Now, in the passage quoted above from the said case, 
the Privy Council said that the text of Yagnavalkya relates to the property 
of a ‘‘separated householder”, It is'thus evident that both the learned Judges 
used the expression ‘‘separate property’’ of a father in the sense of property 
of a father who had ‘‘separated’’ from other collateral coparceners and not 
as meaning the self-acquired property of the father. 


Next, our attention was invited to!two Supreme Court cases, viz. Gur Narain 
Das v. Gur Tahal Das? and Ajit Kumar v, Ujayar Singh.2 In the first case 
the material facts were these: One Ramlu, a Shudra had two sons, Budparkash 
and Nandkishore. After the death of Ramiu, Budparkash died leaving one 
Kuldeep, his daughter’s son, as his heir. Then died Nandkishore leaving his 
widow and two legitimate sons and two illegitimate sons. The plaintiff an 
illegitimate son of Nandkishore, brought a suit against the widow and other 
sons of Nandkishore for partition af the property left by Nandkishore. He 
contended that Budparkash and Nandkishore formed a joint Hindu family 
and Budparkash died without any male issue in a state of jointness with Nand- 
kishore and thereupon tbe entire joint family property devolved on Nand- 
kishore by survivorship and claimed his share therein by partition. Kuldeep, 
who was joined as party-defendant to the suit contended that Budparkash 
had separated from Nandkishore and as Budparkash’s heir he was entitled 
to a moiety in the family property. The Supreme Court (Fazl Ali and Bose 
JJ.) held that Budparkash had separated in status from Nandkishore each of 
them having a moiety of the joint’ family property and following the rule 
laid down in Vellavyappa Chettiy’s ease held that the plaintiff sueceeded as a 


7 [1052] A. I. R. S.C. 225. o 8 [1961] A. I. R. S, C. 1834. 
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coparcener to one-half share of Nandkishore in the joint family property. 
From the above facts it is apparent that after the severance of joint family 
status between Budparkash and Nandkishore, the latter’s moiety in the joint 
family property formed his estate to which the plaintiff succeeded as a copar- 
cener with the legitimate sons of his father Nandkishore. In that case the 
point that arises before us was not disputed because it seems to have been 
thought that presumably in view of the earlier decisions in Sadu v. Barza, 
Jogendra Bhupatti v. Nityanand Mansingh and Vellayappa Chetty v. Natrajan 
it was settled, at least inferentially, that an illegitimate son of a Shudra had 
a right to succeed to his father’s property even though it may be ancestral in 
his hands. We may incidentally note that in this case also the expression 
‘“separate estate of plaintiff’s father’’ in para. 8 of the Judgment is used in 
the sense of property belonging to the father who had separated in status 
from his collateral-coparceners. 


In the other Supreme Court case of Ajit Kumar, the property to which 
the illegitimate son claimed to succeed was self-acquired property of the deceased 
father and it has, therefore, no bearmg on the point. 


Mr. Abhyankar for the respondent-plaintiff relied upon a decision of this 
Court in Sakharam v. Shamrao? and two decisions of Madras and Andhra 
Pradesh High Courts respectively in Raju v. Arunagiri! and Apparao v. 
Narasimha Rao.’ In the Bombay case the facts were: One Satu, a Shudra, 
died in 1913 leaving three sons by a married wife and three illegitimate sons 
by his mistress Rakhma. In 1903, prior to his death Satu had executed a gift 
deed in favour of Rakhma and his illegitimate son conveying two lands and 
a house, described as his self-acquired property. Sakharam, an _ illegi- 
timate son, filed the suit in 1925 against the legitimate sons of Satu 
to recover his share in the’ property held by them. The trial Court 
decreed the suit but on an appeal by the defendants the District Court set 
aside the decree and dismissed the suit holding that the transaction of gift 
was as a matter of fact a giving of share in the property by Satu, and, there- 
fore, the plaintiff was not entitled to claim partition. On appeal by the plain- 
tiff the Division Bench of this Court on a consideration of the gift-deed itself 
and other surrounding circumstances reversed the finding of the District Court 
and held that by making the said gift Satu did not intend to extinguish any 
further claim of his illegitimate sons to the property and restored the trial 
Court’s decree. Now, from a perusal of the judgment it appears that the suit 
property was ancestral in the hands of plaintiff’s father Satu. However, it is 
to be noticed that in the District Court the defendants’ legitimate sons, con- 
ceded that the plaintiff and his two brothers were ‘‘dasiputras’’ and also 
agreed that they were entitled as illegitimate sons to the share in the father’s 
property if the claim had not been disposed of iù some other way. Thus it is | 
clear that the parties had not joined an issue on the point whether an illegiti- 
mate son is entitled to claim partition of ancestral property in the hands of 
his father, but the controversy centred only round the qtestion whether by 
the gift transaction the father had during his life time given a share of pro- 
perty to his illegitimate sons. Having regard to the concession made by the 
defendants the Division Bench case cannot be said to be an authority for the 
right of an illegitimate son to have a share in property which was ancestral 
in his father’s hands. 


As regards the other two cases of Raju v. Arunagirt Rao and Apparao v. 
Narasimha they are, no doubt, direct authorities on the point before us. In 
these cases it was held that an illegitimate son of a Shudra is entitled to claim 
partition of property irrespective of the fact whether the property left by the 
father was ancestral or self-acquired. We may, however, point out that in 


9 (1981) 84 Bom. L. R. 191, s.o. [1982] 10 [1988] A. I. R. Mad, 897. 
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Raju’s case the Madras High Court, besides relying on its earlier case of 
Ranoji v. Kandoji also relied on two Bombay eases of Sadu v. Barwa and Gent 
and Sakharam v. Shamrao. However, as already seen, in neither of these two 
eases the question here directly arose but the right of an Ulegitimate son to 
a share in ancestral property was not questioned. 


It now remains to refer to the Nagpur case of Shamrao v. Munnabat, which 
the lower appellate Court followed as binding upon it. In that case the facts 
were as follows: One Fakirrao, a Shudra, died leaving two sons, i.e. the orl- 
ginal minor plaintiff an illegitimate son by his mistress, and Shamrao a legi- 
timate son. After his father’s death the plaintiff filed the suit against Sham- 
rao for partition and possession of his share of the property left by Fakirrao. 
The plaintiff succeeded in both the lower Courts and Shamrao’s appeal to the 
High Court was also dismissed by Mr. Justice Bose (as he then was). In that 
case there was no dispute that the suit property was ancestral in the hands of 
Fakirrao who at the time of his death was joint in estate only with Shamrao 
or that after Fakirrao’s death a new co-parcenery consisting of the plaintiff 
and Shamrao was created. But the question directly arose: what property 
this co-parcenery can claim to hold? the father’s self-acquired property ?—the 
property which was ancestral in the father’s hand?—or both? (See para. 18, 
at p. 45). Bose J. on a construction of the text of Mitakshara, i.e. Chapter I, 
s. 12, verse 2, in the light of J. R. Gharpure’s Treatise on the Mitakshara 
held that every member of the fresh co-parcenery created after father’s death 
obtains right in all the family property including that which was ancestral. 
The learned Judge also based his decision on the rulings in Sadu v. Barza and 
Genu and Raja Jogendra Bhupati Hurri Chundun Mahapatra v. Nityanand 
Mansingh. Now, Mr. Hombalkar is right in his contention that this authority 
was not binding on the learned appellate Judge as assumed by him. However, 
a decision of another High Court deserves respect and that too by an eminent 
Judge has great pursuasive value. Mr. Hombalkar, however, pointed out that 
in the Nagpur case there is no reference to Vellayappa Chetty’s case and he 
says that the interpretation of the said verse 2 by Bose J. goes beyond the 
ruling in that case. Now as mentioned earlier the Privy Council in that case 
held that the text of Yagnavalkya regarding the right of an illegitimate son 
relates to the estate of a separated householder. But it would have been seen 
that in the Nagpur case there was no question of the father having died un- 
divided with any collateral-coparcener and the learned Judge was dealing only 
with a case of fresh co-parcenery consisting of a legitimate son or sons and an 
illegitimate son or sons after their father’s death which could happen if the 
father was at the time of death either separated from his collateral-coparceners 
or was a sole surviving co-parcener. Thus, so far as the present point is 
concerned the decision was in consonance with the above rule in Vellatyappe 
Chetty’s case and with the decisions in Sadu v. Baiza and Jogendra Bhupati 
v. Nityanand Mansingh. 


From the foregoing review of the case law it would have been seen that it 
is a well settled proposition that an illegitimate son of a Shudra is entitled to 
succeed to his separated father’s property whether ancestral or separate in 
his father’s hands. The appeal, therefore, fails and is dismissed with costs. 


Appeal dismissed. 
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Before Mr. Justice K. K. Desai and Mr. Justice Deshpande. 


LITTLE GIBBS CO-OPERATIVE HOUSING SOCIETY LTD. v. THE 
STATE OF MAHARASHTRA.* 


Maharashtra Co-operative Societies Act (Mah. XXIV of 1961), Secs. 78, 79—Scope of s. 78— 
Legality of action taken under s. 78 without opportunity given to Committee to explain tis 
conduct--Eaistence of rival groups in society by itself whether furnishes ground for action 
under s. 78, 

The drastic action contemplated under s. 78 of the Maharashtra Co-operative Societies 
Act, 1960, cannot be resorted to by the Registrar unless, in his opinion, any of the 
contingencies envisaged in this section exists and further unless the members of the Manag- 
ing Committee of a society are given an opportunity to explain their conduct. The scheme 
of the section is that action taken thereunder without affording due opportunity to show 
cause would be illegal and accordingly of no effect. 

Existence of rival groups in a society by itself cannot furnish any basis for action under 
s. 78 of the Act unless it is shown further that it interferes with the normal functioning 
of the Managing Committee and exercise of control by it over the affairs of the society. 


Lrrriz Gress Co-operative Housine Soorry Lip. (petitioner No. 1) was a 
Co-operative Housing Society registered under the Maharashtra Co-operative 
Societies Act, 1960, in or about the year 1960. One Suganlal (petitioner 
No. 2) was one of the 13 shareholders of the Society and also Honorary Seere- 
tary appointed as such at the General Body meeting held on October 27, 1968. 
On September 3, 1964 the Assistant Registrar, Co-operative Societies, passed 
an order directing an Inquiry in the affairs of this Society under s8. 83 of the 
Act. On May 28, 1968 the Inquiry Officer submitted his report and referred 
therein to several irregularities and malpractices. The Deputy Registrar then 
sent extracts of the said report to the Society presumably in terms of sub- 
s. (4) of s. 83 on June 28, 1968. On September 11, 1968 the then Managing 
Committee of the Society resigned en bloc. The District Deputy Registrar 
thereupon convened a General Body meeting of the Society on October 27, 
1968. Normally the balance-sheet and statements of accounts of this Society 
for the year ending on June 30, 1968 should have been placed before the Annual 
General Body meeting before the expiry of the month of September 1968 but 
for some reason or the other the accounts of the Society remained unaudited and 
such statements were not ready for placing before any such Annual General 
Meeting. At the said meeting on October 27, 1968 referred to as ‘‘Highth 
Annual General Body meeting’’ an ad hoc Managing Committee consisting 
of five persons was appointed ‘‘till the regular Managing Committee’’ was 
elected, and petitioner No. 2 was elected as Honorary Secretary of the same. 
Some differences of opinion arose between the ad hoe Managing Committee 
on the one hand and the District Deputy Registrar on the other hand in regard 
to the precise follow up actions to be taken to comply with the findings of the 
Inquiry Officer. On February 1, 1969 the Honorary Secretary of the Society 
complained against the District Deputy Registrar to the Divisional Joint Re- 
gistrar, Bombay, but he virtually refused to take any notice of the same and, 
on the contrary, by his letter dated April 11, 1969 asked the Secretary vaguely 
to proceed with the follow up action in compliance with the report of the 
Inquiry Officer. 


On April 26, 1969, the District Deputy Registrar served a notice under s. 78(/) 
of the Act on the Chairman and Secretary and all the Members of the ad hoe 
Committee of the Society calling upon them to show cause as to why the said 
ad hoe Committee should not be superseded ‘Cin the interest of smooth and 
proper functioning of the Society’’, as in his opinion ‘tthe ad hoe Managing 
Committee.... has not been functioning properly’’. By explanation dated 
May 8, 1969 “cause was shown against the said proposed action, by the Hono- 


*Decided, February 25, 1971. Special Civil ema No, 8050 of 1970). 
Application No. 2127 of 1070 (with Civil 
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rary Secretary. At the end. of the said letter the Secretary had requested 
the District Deputy Registrar .to give him and the members of the said ad hoc 
Committee a personal hearing. On October 18, 1969, however, the District 
Deputy Registrar without any further enquiry or hearing passed an order 
superseding the said ad hoc Managing Committee under sub-s. (J) of s. 78 of 
the Act and appointed one B.S. Gokral as the Administrator to manage the 
affairs of the said Society. The Society thereupon preferred an appeal to the 
Divisional Joint Registrar and on January 17, 1970 the said appeal was allow- 
ed and the snpersession order of the District Deputy Registrar dated October 
18, 1969 was set aside. Seven other members of the Society out of the total 
strength of 13 had appeared before the Divisional Joint Registrar seeking 
his permission to intervene and support the supersession order and their re- 
quest was granted and the appeal of the Society was allowed only after hearing 
them. Those seven members then preferred a revision application to the State 
under s. 154 of the Act. The application was allowed and the order of the 
` Divisional Joint Registrar was set aside. 


The petitioners applied in revision to the High Court. 


H. G. Advani, with B. S. Chandani, for the petitioners. . 

8. N. Natk, instructed by Intille & Company, for respondents Nos. 1 and 2. 
D. R. Dhanuka, for respondents Nos. 3, 4, 5, 8 and 9. 

| P. N. Tulsiam, for respondents Nos. 6 and 7. 


DESHPANDE J. [His Lordship after holding that the two findings recorded 
in the impugned order were not based on the allegations made in the ‘‘charges’’ 
and, therefore, the said order was liable to be set aside, proceeded]. Mr. Dhanuka 
urged that no interference is called for in exercise of jurisdiction under arts. ` 
226 and 227 of the Constitution on such technical grounds, when facts are in- 
capable of being disputed. Tt is true, as contended by Mr. Dhanuka, that ad- 
mittedly the petitioners have failed to get the regular Managing Committee 
elected till this day. But Mr. Advani contends that this was because of the 
stay order obtained and obstructions created by the respondents and he could 
have proved this to the hilt had he been called upon to explain his failure. 

- In connection with the contention as to the scope of s. 78 made by Mr. Advani 
it is necessary to ascertain the true meaning and effect of the provision in 
s. 78, the relevant parts whereof read‘as follows: 


“78, (i) If, in the opinion of the Registrar, the committee of any society or any member 


of such committee persistently makes default, or is negligent, in the performance cf the duties _ 


imposed on it or him by this Act or the rules or the by-laws, or commits any act which is pre- 
judicial to the interests of the society or its members or wilfully disobeys directions issued by 
the Registrar for the purposes of securing proper implementation of ep-operative production 
and other development programmes approved or undertaken by Government, or is otherwise 
not discharging its or his functions properly, or where a situation has arisen in which the com- 
mittee or any member thereof ceases or refuses to discharge its or his functions and the business 
of the Society has or is likely to come to a standstill, the Registrar may, after giving the commi- 
ttee or the member, as the case may be, an opportunity of stating ita or his objections (if any) 
within fifteen days from the date of issue of notice, and after consulting the federal society to 
which the society is affiliated, by order 

(a) remove the committee, and 

(i) 

(ii) appoint one or more administrators, who need not be members of the society, 
to manage the affairs of the society for a period (not exceeding two years) specifled in the 
order, ...”’ | . i ‘ 
Apparently the Legislature has by the language of the section indicated that 
in its view the authority and power to remove the Committee enacted by the 
section was extraordinary and abnormal and that this authority and power 
must not be used except in abnormal situations mentioned in the section and 
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only upon satisfaction of the conditions mentioned in the section. These ab- 
normal situations are: 

(a) the committee of any Society or any E T of such committee persist- 
ently makes default; or 

(b) the said committee or any member thereof is negligent in the perform- 
ance of the duties imposed on it or him by the Act or the Rules or the By-laws; 
or 
(c) ‘the committee of any Society or any member of such committee commits 
- any act which is prejudicial to the interests of the Society or its members; or 


(d) the committee or its member wilfully disobeys directions issued by the 
Registrar for the purposes of securing proper implementation of co-operative 
production and other development programmes approved or undertaken by 
Government; or 

(e) committee or its member is otherwise not discharging its or his functions 
properly; or 

(£) where a situation has arisen in which the committee or any member 
thereof ceases or refuses to ‘discharge its or his functions and the business 
of the Society -has or is likely to come to a standstill. 

It is only when the Registrar forms an opinion as to the existence of such 
situation that he can proceed to take action for the removal of the Committee. 
The conditions which are required to be satisfied prior to the exercise of the 
authority and power are (1) an opportunity to the Committee or its member, 
as the case may be, ‘‘of stating its or his objections’’, and (2) consultation with 
the Federal Society. These, in our opinion, are not empty formalities. The safe- 
guards appear to have been provided against the misuse of the powers by the 
officers of the Co-operative Department. 

Apparently the Co-operative Societies under the Act are autonomous fades. 
Final authority of each such Society vests in the General Body of members. 
The management, however, of such Society vests in a Committee which is 
otherwise known as Managing Committee. The provisions of the Act, Rules 
and the Bye-laws regulate proceedings at the General Body meeting as also 
the manner of election of the Managing Committee and the exercise of control 
over it by members of the Society. These also provide for the removal thereof, 
in case of loss of their confidence. Members and shareholders are prima facte 
the masters of their own Society and the property or the business owned by 
it, and it is really for them to decide as to how they should function, subject 
to their obligation to comply with the provisions of the Act as also other laws 
of the land. Powers are also vested in the Registrar under s. 79 to enforce 
the performance of such obligations which a Society or its Committee owe 
under the law. It is only when such normal checks are found to be unen- 
forceable and lawful functioning of the Society becomes impossible, that re- 
course to the extreme step contemplated under s. 78, is intended to be taken. 
In the event of any action under s, 78, the shareholders are deprived, at any 
rate, temporarily of their rights to manage their own affairs through the Com- 
mittee of their choice. Such action also, on the other hand, constitutes a 
slur on the persons who happen to occupy seats in the Managing Committee. 
The management then consequently stands vested in the hands of one who is 
not of their own choice, ‘but is the choice of the Registrar. This apart, the 
remuneration of the Administrator is also required to be borne by the share- 
holders or is otherwise defrayed from the assets of the Society. This drastic 
action, therefore, cannot be resorted to: lightly and without regard to the legal 
rights of the shareholders as also the members of the Managing Committee. 
Such action has to be taken only to protect the interest of the Society, or the 
community at large. That is why the Registrar cannot have recourse to such . 
an extreme step unless the members of the Managing Committee are given an 
. opportunity to explain their conduct. The scheme of the section is that action 
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taken thereunder without affording due opportunity to show cause would be 
illegal and accordingly of no effect. 


Now, the order of the State Government itself does not show which of the 
several contingencies contemplated under s. 78 of the Act had, in its opinion, 
warranted, such supersession in this case. All that the learned advocates for 
the respondents could do in defence of the order, was to harp on the admitted 
existence of rival groups in the Society and rely on cl. (e) of s. 78, as‘analysed 
above. In our opinion, existence of rival groups by itself, cannot furnish any 
basis for such action unless it is shown further that it interferes with the 
normal functioning of the Managing Committee and exercise of control by it 
over the affairs of the Society. We have already shown that this aspect of the 
matter, as discussed earlier, was not even the subject matter of any one of the 
charges incorporated in the show-cause notice dated April 26, 1969. 


Mr. Dhanuka contends that findings of the Inquiry Officer as also the con- 
duct of the parties during the present litigation do warrant some action to 
put the house of the Society in order. All this undoubtedly presents a very 
sorry picture. It will be open for the Registrar to have a fresh look and take 
such action as is warranted in his opinion. It is for the Registrar to examine 
and take appropriate action. 


We cannot but observe that the timing at which the show cause notice is 
given against the background of the controversy between the Co-operative 
Department and the Committee, and the casual manner in which the charges 
are levelled and the way in which the supersession order is passed on October 
18, 1969, does not inspire much confidence in the Judgment of the District 
Deputy Registrar, as to the necessity and urgency of the action. Complaint 
of the petitioners to the Joint Registrar dated February 1, 1969, against the 
District Deputy Registrar was almost ignored on April 11, 1969 and show 
cause notice follows on its heels on April 26, 1969. Charge No. 2 is too vague, 
wide and uncertain to admit of any precise reply. Charge No. 3 is absurd and 
frivolous as the petitioners were charged with the omission of holding a meet- 
ing for the year 1968-69 on April 26, 1969 when the year itself had not expired 
and last date in the month of September was still five months ahead. Charge 
No. 4 could have hardly any relevance for action under s. 78 and complaints 
under three other charges could have been got removed by recourse to other 
milder provisions. While under charge No. 1 the petitioners are accused of 
not recovering dues of Rs. 56,000, it was admitted by the respondents’ advo- 
cates that implication of charge No. 2 was the grievance as to why Rs. 24,000 
and odd, included in the above sum of Rs. 56,000 was being recovered from 
respondent No. 3. Laconic order dated October 18, 1969, beyond repeating 
some phrase from s. 78 does not even refer to any findings on the four charges. 
While officers must act fearlessly where action is necessary, they must also not 
fail to acquit the delinquents of the charges, when charges are not found to 
have been justified. This silence is unfair not only to the persons charged but 
to the department itself as the fog of suspicion will continue to cloud and 
obscure their visions while examining any subsequent allegations, when an 
occasion arises. Order of the Deputy Registrar is based ultimately on the 
petitioners’ (a) failure to get the regular Managing Committee elected and 
(b) existence of factions, with which allegations they were not charged. This 
can hardly be said to be fair manner of exercising statutory powers pregnant 
with far-reaching consequences. 


[The rest of the judgment is not material to this report]. 
Rule made absolute. 


1970. ] SATPALSING V. SANTDAS (A.C.J.) 77 


Before the How ble Mr. S. P. Kotoal, Chief Justice, and Mr. Justice Palekar. 


SATPALSING ARORA v. SANTDAS PRABHUDAS MALKANI.* 
Maharashtra Co-operative Societies Act (Mah. XXIV of 1961), Sees. 91, 98 (1)—Jurisdiction 
to decide existence of dispute under s. 91—Bye-laws of Co-operative society when can be 
referred to-—-Document, construction of, by Oourt—Agreement beiween parties to circumvent 
law—~Application of doctrine In pari delicto, potior eat conditio defendantis, 


The initial issue as to jurisdiction whether there is a dispute or not as contemplated by 
8. 91 of the Maharashtra Co-operative Societies Act, 1960, has to be determined by the 
Registrar alone first. Such an issue cannot be rafsed or considered at all before the 
Registrar’s Nominee, because the jurisdiction of the Registrar’s Nominee only commences 
after the Registrar is satisfied that a dispute within the meaning of s.91 of the Act has 
arisen by virtue of s. 98 (1) of the Act. 

I. B. Hingorani v. Pracinchandra', referred to. 

The jurisdiction of the Maharashtra State Co-operative Tribunal being coterminous with 
the jurisdiction of the Registrar’s Nominee it cannot also in an appeal against the award of 
the Registrar’s Nominee hear and decide the issue as to whether a dispute as contemplated 
by s. 91 (7) of the Act has arisen at all. 

Where the Legislature has indicated that first of all the issue whether there is a dispute 
at all under s. 91 (Z) of the Act must be determined only by a particular officer, viz. the 
Registrar, it is not possible for the High Court in a writ petition to allow a party to raise 
that issue before itself contrary to the specific provisions of the Act simply because that 
issue is fundamental or affects the jurisdiction of the Tribunal to decide at all. 

The Court can refer to the bye-laws of a Co-operative Society for the purpose of 
determining what is the business of the society. 

Co-op. Cr. Bank v. Ind. Tri., Hyderabad*, Farkhundali v. Potdar and D. M. Co-op. 
Bank v. Dalichand', referred to. 

The nature of a transaction is to be determined by the Court irrespective of the verbiage 
used in a document, but, ordinarily, the language of a document binds the parties to it, 
unless they can manifestly show that the true state of affairs was other than that indicat- 
ed by the language of the document. 

If an agreement, which is the subject-matter of dispute before the Court, is admittedly 
entered into by the parties to circumvent the law, then the petitioner should ipso facto be 
deprived of his right to any remedy at the hands of the Court and the maxim in pari 
delicto, potior est conditio defendantis will be applicable. 


Special Civil Application No. 2828 of 1968. 


B.D. Mirchandani, instructed by Manghanmal Bhojraj & Co., for the petitioner. 
V. H. Diæit, for opponent No. 1. 


Miscellaneous Civil Application No. 98 of 1969. 


V. H. Diet, for the petitioner. 
B. D. Mirchandani, for the respondent. 
M. R. Kotwal, Assistant Government Pleader, for the State. 


Korva C.J. The Special Civil Application No, 2828 of 1968 and Miscellaneous 
Civil Application No, 98 of 1969 are substantially between the same parties 
and arise out of the same subject-matter and may therefore be conveniently 
disposed of together. 


The Ishwarbhavan Cooperative Housing Society constructed a building known 
as Ishwarbhavan situated’ at Churchgate, “A” Road, Bombay. Santdas 
Prabhudas Malkani respondent No. 1 became a member of the society and was 
allotted flat No. 2A in that building on a rental of Rs. 190 per month. The 
flat consists of two main rooms, bath rooms and a kitchen separated by a 
corridor and has a verandah in front. Malkani and his wife Mrs. G. S. Malkani 


*Decided, April 3, 1970: Special Civil 2 net Gaia S.C, 245. 
Application No. 2828 of 1068 (with Miscella- 3 (1061) 68 Bom. L.R. 985, F 
neous Civil Application No. 98 of 1069). 4 [1969] A.LR. S.C. 1820, a0. 72 Bom. 


1 (1965) 67 Bom. L.R. 806. L.R. 418. 
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were living in this flat. ` In October 1961 Malkani advertised in the local papers 
announcing that paying guest accommodation was available. Pursuant to 
that advertisement Setpal Singh Arora the petitioner in Special C. A. No. 2823 
of 1968 entered into an agreement on November 1, 1961 and took a room in flat 
No. 2A as a paying guest. ‘This agreement was terminated on January 4, 1962 
and within less than a month thereafter a second agreement was entered into. 
The second agreement was In shape of a letter dated February 1, 1962 written 
by Mrs. Malkani entitled ““Faying Guest Agreement”. By this agreement 
Arora was given one room- the front room of this flat (which we are told ad- 
measures 16$ ft. X 11 ft. and has three doors) in consideration of Arora paying 
Rs. 200 per month in advance on or before the third of every month. 


[t appears that Arora continued to use this room for various purposes and 
ultimately a dancing class was started in that room to which Malkani and his 
wife objected because it caused them much inconvenience and harassment. 
Therefore, on April 28, 1964 the second agreement was terminated by a notice 
and immediately Arora filed a suit being Suit No. 2280 of 1964 before the City 
Civil Court. As we have mentioned the second agreement dated February 1, 
1962 was entered into between Arora and Mrs. G. S. Malkani and it is one of the 
points in dispute as to who was the real contracting party, Mrs. Malkani or Mr. 
Malkani, Arora maintaining that it was Mrs. Malkani. We shall advert to the 
contents of the agreement when we discuss that point. Thatis why when the Civil 
Suit No. 2280 of 1964 was filed it was Mrs. Malkani who was made a defendant to the 
. suit and Arora claimed an injunction in the suit restraining her from taking 
possession of the suit premises without the due process of law. The suit was 
filed on April 29, 1964 and Arora the plaintiff therein applied for and obtained 
an ew-parte interim injunction restraining Mrs. Malkani fom taking possession 
of the room given to Arora. The injunction was served on her on May 14, 1964 
but it appears that nonetheless Arora was dispossessed on May 17, 1964. What 
probably appears to have happened is that the respondent Malkani who has 
always been claiming that the agreement was only a leave and licence, that 
Arora was his licensee and that the flat belonged to him, exercised his right as 
the owner of the flat. Against this dispossession Arora complained to the City 
Civil Court and on August 6, 1964 he was successful in obtaining an order from 
that Court ordering that possession of the room should be restored to him. That 
order dated August 6, 1964 by Judge Hattangadi is at exh. B. Against that 
order Mrs. Malkani filed an appeal to this Court, but the appeal was summarily 
dismissed and possession was restored to Arora some time in October 1964. 


The next thing that happened in this sordid tale of litigation between the parties 
was that Arora filed an application for fixation of standard rent in respect of this 
room before the Court of Small Causes at Bombay. This application was filed in 
January 1965. At this stage it seems that Mr. Malkani respondent No. 1 before 
us decided to enforce his own rights to the flat and he along with his wife filed 
a suit in the Court of Small Causes for compensation amounting to Rs. 1,900 
against Arora for a certain period. On September 2, 1966 he also raised a dis- 
pute under s. 91 of the Maharashtra Co-operative Societies Act making Arora 
as defendant No. 1. In that dispute which subsequently came to be registered 
as a suit Malkani claimed possession from Arora on the ground that Arora was 
his licensee and that the licence had been validly terminated by a notice. The 
cooperative society was made defendant No, 2 in the suit but throughout re- 
mained ea-parte. On May 14, 1968 the Registrar’s Nominee to whom the dis- 
pute was referred for adjudication gave an award whereby he upheld the claim 
of Malkani the plaintiff in the suit and ordered Arora to hand over possession. 
Arora went up in appeal to the Maharashtra State Co-operative Tribunal, Appeal 
No. 175 of 1968, but by judgment dated October 80, 1968 that appeal was also 
dismissed, It is against this judgment in appeal and the award dated May 14, 
1968 that Special Civil Application No. 2828 of 1968 is filed. In order to com- 
plete the narration of facts it is also necessary to state here that the application 
for fixation of standard rent filed by Arora before the Court of Small Causes iu 
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January 1965 was disposed of by that Court on Augutt 14, 1968. For default 
of appearance of Arora the application came to be dismissed. The Civil Suit 
No. 2280 of 1964 filed by Arora is, however, pending in the City Civil Court. 
These are the facts pertaining to Special Civil Application No. 2328 of 1968. 


After Special Civil Application No. 2828 of 1968 was filed in this Court Arora 
the petitioncr therein obtained an order of stay in his favour and Malkani moved 
this Court for vacating that stay. The matter came up for hearing before a 
Division Bench of this Court consisting of Mr. Justice K. K. Desai and Mr. Justice 
Vaidya on September 24, 1969 and a consent order was obtained upon under- 
taking being given by Arora to the Court. The undertaking was as follows :— 


“The Petitioner (Respondent) (Arora) undertakes nol to part with the possession of the 
property.” 


In Miscellaneous Civil Application No. 98 of 1969 Malkani complains that this 
undertaking has been Greached, He has alleged that Arora parted with possession of 
the room in question to one Professor Banerjee enabling the latter to start dancing 
classes in that room. That Professor Banerjee affixed his own sign board on 
the door of the said room reading “Prof. Banerjee’s Dancing Classes” and started 
the business of running dancing classes from about the first week of October 
1969. It was also alleged that Professor Banerjee was sleeping in that room 
and was harassing Malkani in various ways. He fixed a cabin for dancing in 
the said room a many persons began to visit him for learning dancing and all 
this was accompanied by the playing of gramophone records. The electricity 
bill went up on account of the electric gramophone records being played. | 
Malkani complained that the said business disturbed his restand peace and 
that “the electric gramophone has proved as a brain washing machine for the 
petitioner and his family in mid-day sleeping hours as well as other hours of the 
day as the same records are being repeated for the practice of the dancing ee 
ners”. He also alleged that advertisements appeared in the Evening News 
of India in the name of Professor Banerjee regarding the dancing classes and he 
has reproduced one such advertisement of October 21, 1969. He also alleged 
that at a subsequent stage the name of the dancing class was changed to “Naz 
Dancing Classes”. 


These allegations have been denied by Arora. He has stated that Professor 
Banerjee was long established in the business of conducting dancing classes 
and that therefore Arora has employed him as he intended to have his help and 
experience in holding shows and contests and that he had informed Malkani 
accordingly by his letter dated October.25, 1969. He has stated that the board 
was of Naz Dancing Academy to which ‘Professor Banerjee was a part time 
employee. He has admitted that the students who desired to learn dancing did 
come and gramophone records were played on the electricity in the room. He 
has denied that electricity bills have increased substantially but that electric 
current was one of the amenities provided by Malkani when giving the room to him. 
As regards the advertisement in the Evening News of India he has alleged that 
it does not show that he had parted with possession of the premises to Pro- 
fessor Banerjee. He stented that he bad employed Banerjee for the Naz 
Dancing Academy of which he is the proprietor. 


Before we consider the contentions raised by the petitioner in Miscellaneous Civil 
Application No. 98 of 1969it will be convenient to consider and dispose of first the 
dispute on the merits between Arora the petitioner and Malkani the respondent 
No. 1 in Special Civil Application No. 2828 of 1968. Both before the Registrar’s 
Nominee as also before the Maharashtra Cooperative Tribunal several contentions 
were raised in order to defeat the suit filed by Malkani claiming possession of the 
room. These contentions have been substantially reiterated in the petition and 
have been argued before us on behalf of Arora by Mr. Mirchandani. His 
submissions are three in number. 


(1) Firstly that the second agreement dated February 1, 1962 whereby 
Arora was let into possession of the room for a second time was really an agree- 
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ment with Mrs. Malkani and not with the plaintiff in the suit Mr. Malkani, with 
the result that the proper party has not raised the dispute and therefore the 
suit is liable to be dismissed. 


(2) The second contention is that having regard to the provisions of s. 91 
of the Maharashtra Co-operative Societies Act which is only concerned with 
disputes touching the business of a society, the dispute raised by Malkani before 
the Registrar’s Nominee js not one touching the business of the society. The 
agreement itself is between a memberiand a stranger such as Arora is and is with 
reference to the letting or licensing of tbe room and that does not touch the 
business of the society. It was also urged incidentally that if the first point 
succeeds that Malkani is not a licensor of Arora then also the dispute being be- 
tween Mrs. Malkani and Arora neither is a member of the society and therefore 
s. 91 would not apply. 

(8) Thirdly, it was urged that the agreement is not an agreement to create 
a licence but it evidences the grant of a sub-lease and is therefore not within the 
jurisdiction of the Co-operative Societies Act at all but Malkani ought rightly to 
have applicd under s. 28 of the Bombay Rents, Hotel and Lodging House Rates 
Control Act, and filed his claim before the Court of Small Causes at Bombay. 
We would first dispose of these contentions. 

On the question whether the agreement dated February 1, 1962 was an agree- 
ment with Mrs. Malkani or Mr. Malkani, it seems to us that the point raised is 
a clear after-thought, as will be seen from a mere perusal of the petition itself. 
The petitioner is Arora and the respondents to the petition are Santdas Malkani, 
respondent No. 1, the Ishwarbhavan Co-operative Housing Society Ltd., res- 
pondent No. 2 and the members of the Maharashtra State Co-operative Tribunal 
being respondents Nos. 8 and 4. With reference to these parties Arora has 
stated in the petition in para. 2: 

“With a view to circumvent the provisions of law, a Paying Guest Agreement was at 
first entered into between the parties dated 1-11-1961; later on another agreement dated 24-1-1962 
was entered into between the parties, copy whereof is hereto annexcd and marked as Ex. ‘A’ ”’, 
(Italics are ours.) 


Therefore, the very averment in the petition was that the first agreement as 
well as the second agreement were between the parties to the petition. Mrs. 
Malkani is not a party to the petition. There was, therefore, no occasion what- 
soever for respondent No. 1 Malkani to prove that Arora was his licensee as 
alleged. 

But when we turn to consider the paying guest agreement the matter is 
clinched. No doubt the letter is addressed to Mrs. Malkan} and signed by Arora 
but the main paragraph in that letter, para. 2 contains the following recitals: 

“At my suggestion you have permitted me to stay in a furnished room with separate en- 
trance of your husband's flat No. 2-A, Ground floor, Ishwar Bhavan, A Road, Churchgate, Bom- 
bay as your paying guest with morning tea free, electricity for lighting, fan cleaning and con- 
servancy of the room. I herein expressly clarify that I shalli not be deemed to be in exclusive 
possession of the room or any portion of your husband’s flat and this agreement does not con- 
stitute or create any tenancy or sub-tenancy rights in my favour in respect of the room or any 
portion of your husband's flat, and the permission as per this paying guest agreement conferred 
by you on me is personal which cannot be transferred or assigned by me in favour of anyone 
else. There will be duplicate keys of separate entrance of the room out of which one will re- 
main with me and the other with you and I shall not change the lock of the separate entrance. 
I shall use the room as paying guest fundamentally for my residence but however I may do 
some business office work also in it and visitors coming to meet me in the said room so long 
the neighbours, the society of the building or any authorities do not object to it and in the event 
of such objection being raised I shallimmedistely stop my office work and you will be immediately 
at liberty to prevent other persons coming inthe room through the separate entrance and I shall 
use the room for residence only till the remaining period of the month until the continuance 
of the agreement. If during the hours between 10 a.m. to 0 p.m. if your husband so desires 
to receive his visitors or clicnts in the said room in which T shall be paying guest, he sball be 
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entitled to the same and I shall make no grievance of it and I shall not claim any reduction in 
the paying guest charges agreed upon by me by this agreement.” (Italics are ours.) 


Thus though the transaction was entered into between Mrs. Malkani and Arora 
it is clear that Arora distinctly understood that the flat belonged to Mr. Malkani 
and that Mrs. Malkani was merely giving it on licence to him on behalf of her 
husband. Otherwise Mrs. Malkani would have no locus standi whatsoever to 
grant any right, title or interest in this flat to Arora once the ownership of the 
flat vested in her husband. The fact that the husband was the owner was known 
to both the parties to the agreement is clear from the words we have italicised 
above. In the face of these clear recitals in the agreement it will be a travesty 
of facts to say that Mrs. Malkani gave Arora any rights in the room. She had 
no right in the Flat and could confer none on Arora. It is clear that whatever 
rights she gave she gave on behalf of her husband. The society who are parties 
to the petition unfortunately have not filed a return and that has enabled Arora 
ata late stage to develop this argument. As we have shown the contention 1s 
not at all raised in the petition filed before us. 


Moreover, it is clear that Arora in his evidence before the Registrar’s Nominee 
admitted that his agreement was with Mr. Malkani and not his wife. Unfor- 
tunately the evidence has not been incorporated in the paper book and we have 
not had the advantage of looking at it but that such evidence was given. is clear 
from the finding of the Tribunal in para. 9 of its judgment as follows : 


“Another point raised by Mr. Makhijani was that his agreement in respect of the room were 
with respondent 1°3 wife, and that consequently the dispute was between her and the appel- 
lant and not with respondent 1 and the appellant. Respondent 1 has stated that his wife 
acted as agent in this agreement. The same appears to have been the position accepted by 
the appellant himself.” 


It is clear therefore that Arora had admitted that when entering into the agree- 
ment Mrs. Malkani was acting as the agent of her husband. Having admitted 
that we are not surprised that this point was never raised in the arguments 
before the Registrar’s Nominee. It was only raised before the Tribunal and we 
have already shown what was the answer of the Tribunal in para. 9 of its judg- 
ment. We may say also that this is an additional reason for rejecting this con- 
tention. It was not raised before the Registrar’s Nominee nor has it been raised 
in the petition before us. It was only in the arguments before us that 
Mr. Mirchandani raised it. However, in our opinion, even on the merits the con- 
tention cannot for a moment be sustained having regard to the very terms of 
the agreement. 


Then we turn to the contention based upon the provisions of s. 91 of the 
Maharashtra Co-operative Societies Act. That gives rise to a question of juris- 
diction, Section 91 (1) provides as follows (we quote only the relevant portion) : 

“91. (I) Notwithstanding anything contained in any other law for the time being in force, 
any dispute touching the constitution, elections of the office-bearers, conduct of general meet- 
ings, management or business of a society shall be referred by any of the parties to the dispute, 
...to the Registrar, if both the parties thereto are one or other of the following :—... 

(6) a member, past member or a person claiming through a member, past member or a 
deceased member of a society, or a society which is a member of the society;... 

(2) When any question arises whether for the purposes of the foregoing sub-section, a 
matter referred to for decision is a dispute or not, the question shall be oonsidered by the 
Registrar, whose decision shall be final.” 


The argument on the question of jurisdiction of the Registrar’s Nominee has 
becn two-fold. The first is to emphasise the wording of cl. (b) “a member, past 
member or a person claiming through a member, past member...” and to urge 
that it was Malkani who was a member of the society and not Mrs. Malkani and 
that therefore if the agreement entered into by Arora was with Mrs. Malkani 
then it was not a dispute between a member or a person claiming through a 
member at all and therefore would not fall within the ambit of s. 91. That 
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question need not detain us any longer for we have already held above that 
upon a fair reading of the agreement between the parties it is clear that the agree- 
ment was between Malkani and Arora and that Mrs. Melkani was merely acting 
for and on bebalf of her husband or as his agent. That disposes of one part of 
the objection to the jurisdiction of the Registrar’s Nominee. The other part 
is based on the words used in sub-s. (1) of s. 91 “touching the business of a 
society” and in this connection reliance-was placed u as a recent decision of the 
Supreme Court in D. M. Co-op. Bank v. Dalichand'. It was urged that a dispute 
arising out of the agreement dated February 1, 1962 is a dispute regarding the 
letting or licensing of this flat but it has to be established what isthe business of 
the society before it can be held that the dispute is touching the business of the 
society. It was urged that it has not been established in the present case that 
it was the business of the Ishwarbhavan Co-operative Housing Society, either to 
let out or control the letting out of flats which it gave on ownership basis to its 
members or allottees. 


No doubt in the Deccan Mochan Cooperative Bank’s case the Supreme Court 
was called upon to consider what was the meaning of the expression in s. 91 
of the Maharashtra Co-operative Societies Act “touching the business of the 
society.” The Supreme Court pointed out that that clause appears in a parti- 
cular context. It appears in the context of the preceding clauses namely “any 
dispute touching the constitution, elections of the office bearers, conduct of 
general meetings, management” and then follow the words “or business of a 
society”. The Supreme Court further pointed out that there were five kinds of 
disputes contemplated by this opening clause namely, (1) any dispute touching 
the constitution, (2) re: elections of the office-bearers of a society, (8) re: conduct 
of general meetings, (4) re: management of a society and lastly (5) disputes 
“touching the business of a society.” Reading the last clause in this juxtaposition 
with the preceding clauses they held that (p. 1825) : 


‘the word ‘business’ in this context does not mean affairs of a sociely because election of 
office-bearers, conduct of gencral meetings and management of a society would be treated as 
affairs of a society. In this sub-section the word ‘business’ has been uscd in a narrower sense 
and it means thie actual trading or commercial or cther similar business activity of the society 
which the society is authorised to enter into under the Act and the Rules and ils bye-laws.” 


Applying this principle therefore it is necessary to see what was the business 
of this society before we decide whether the dispute between the partics to the 
petition was touching that business. The bye-laws of this co-operative housing 
society were not part of the paper book, but they have been printed in the form 
of a booklet and the booklet is made available to us. A reference to the follow- 
ing bye-laws will show that hiring -or letting of a building or any part thereof 
or creation of leases or tenancies was an integral part of the business of the society: 
The very name of the society itself is eloquent. It is a co-operative housing 
society and it is well known that housing societies do business in letting, sub- 
letting or creating tenancies in the building which they construct and allot to 
their members, but the objects clause in bye-law No. 2 makes all this further 
clear. The objects-clause is as follows : 

“2, The objects of the society shall be :— 

(a) To engage in the business of real estate observing principles of co-operation for the 
benefit of its members in particular and purchase and sale of land and/or buildings, owning, 
buying, selling, hiring, Ictting, subletting, renting, exchanging, leasing, sub-leasing... ac- 
cepting Icasc, tenancy or sub-tenancy... f 

(f) To do al things necessary or expedient for the altainment of the objects specified in 
these bye-laws.’ 

The committce has also power to frame by-laws and to provide forms which are 
necessary in consequence of the provisions of the Rules or by-laws, vide By-law 
No. 53(1) and (m) and pursuant to ee power the managing committec of the 


1 [1960] ALR. S.C. 1820, s.c. 72 Bom. L.R. 418. 
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society has prescribed a form—Form A—which is printed at the end of the 
booklet, in which the following regulation has been made : 


‘*Regulation No. 4: No tenant shall assign, underlet, vacate or part with the possession 
of the tenement or any part thereof without the previous consent in writing of the society”. 


Regulation No. 5 says “each tenant will comply with and satisfy all regulations, 
by-laws, rules and conditions..,”. At the end of the Form it is prescribed 
that the tenant has to enter into an agreement to take the tenement subject to 
the Regulation which he agrees to observe and perform and by which he agrees 
to be bound. Therefore, it is clear that the bye-laws of this co-operative hous- 
ing society become a part of the agreement between the member and the socicty 
and any breach of those bye-laws may affect the grant of the tenancy or allot- 
ment of the flat to its member. At any rate it is clear that the business of the 
society is of housing and in particular the leasing or sub-leasing of its tenements 
and the creation of tenancies and sub-tenancies and with that end in view the 
Form prescribes that no tenant shall sublet without the permission of the society. 
Therefore the business of the society was directly concerning the letting of the 
premises allotted to Malkani, Since the prohibition is only against letting or 
sub-letting of the premises, licensing is permitted without the permission of the 
society and that is why the present licence was entered into between Malkani 
and Arora. When Arora raised the plea that Malkani had given him a tenancy 
the dispute thus raised became directly one touching the business of the society. 

Incidentally a perusal of these bye-laws itself suggests that normally Malkani 
could not have entered into an agreement of lease which might jeopardize the 
very allotment of the flat to him. If he could not legally sub-lease at all without 
the permission of the society it is most unlikely that he would do it and incur the 
possible forfeiture of his own tenancy or other penalties. That consideration 
supports our decision on the first point with which we have already dealt. But 
as to this point we will presently have something more to say. 

For these reasons we hold that the dispute which had arisen between Malkani 
and Arora was a dispute concerning a member of the society. It is not in doubt 
hat Malkani is a member of the society. We have already held that the agree- 
tment was between Malkani and Arora and Mrs. Malkani was merely acting as 
the agent of Malkani. That it was touching the business of the society is also 
clear beyond any doubt from the bye-laws. 


Apart from all this it seems to us that the question whether a dispute as contem- 
plated in s. 91 (1) of the Act exists or does not exist is not a matter which Arora 
the petitioner could have raised before the authorities below. That is an addi- 
tional reason for rejecting the contention on this point. We have already referred 
to the provisions of s. 91, sub-s. (2) to the effect that where a question arises 
under sub-s. (1) whether a matter referred to him for decision is a dispute or not, 
“the question shall be considered by the Registrar whose decision shall be final.” 
The jurisdiction therefore to decide whether a dispute of the nature contem- 
plated by sub-s. (7) exists or not, is in terms conferred upon the Registrar and his 
decision is made final. It does not appear from the whole of this statute that 
any other authority is vested with Jurisdiction to decide this particular issue 
whether a dispute as contemplated by s. 91 (1) has arisen or not. This is fur- 
ther made clear by the provisions of s. 98(1) which -prescribes the procedure 
for the settlement of the disputes which have arisen and sub-s. (1) says : 


“Tf the Registrar is satisfied that any matter referred to him or brought to his notice is a 
dispute within the meaning of section 91 the Registrar shall, subject to the rules, decide the 
dispute himself, or refer it for disposal to a nominee,...”’ 


The opening words of sub-s. (1) of s. 98 therefore make it absolutely clear that 
when a dispute arises within the meaning of s. 91 it has to be referred only to the 
Registrar and it is the Registrar alone who is to be satisfied that it is a dispute. 
This section which is complementary to s. 01 makes the meaning of the latter 
section very clear. Therefore, itis only after the determination contemplated 
by s. 91, sub-ss. (2) and (2) that any further proceeding in the dispute can go 
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on, but the initial issue as to jurisdiction whether there is a dispute or not as 
contemplated by s. 91 has to be determined and determined by the Registrar 
alone first. We do not think therefore that such an issue can at all be raised 
or be considered, before the Registrar’s Nominee, because the jurisdiction of 
the Registrar’s Nominee only commences after the Registrar is satisfied that a 
dispute within the meaning of s. 91 has arisen by virtue of s. 98, sub-s. (1). We 
are fortified in the view we have taken of these provisions -by a decision of this 
Court in I. R. Hingorant v. Pravinchandra.? Considering the same provisions 
the Division Bench in that case held as follows (p. 810) : 


“...The jurisdiction of the Registrar or his Nominee to decide a dispute ie, therefore, 
dependent on the Registrar being satisfied that such a dispute exists. The Registrar 
cannot, however, come to the conclusion that a dispute exists unless he first applies his mind 
to the matter. The words used in sub-s, (2) of 8. 91 are: ‘When any question arises’ and not 
‘when any question is raised’, The question whether a dispute exists will arise as soon as the 
Registrar applies his mind to the matter in order to satisfy himself about the existence 
of a dispute within the meaning of s. 91. His satisfaction on this point will, therefore, be 
equivalent to his decision within the meaning of sub-s. (2) of s. 91. If he decides that a 
dispute exists, then he will take further action under sub-s. (J) of 3. 93 to decide the dispute 
himself or refer it for disposal to his Nominee. It has been conceded before us that the 
question about the existence of a dispute has to be decided by the Registrar judicially and 
thet the proceeding before him is a quasi-judicial proceeding. This necessarily implies that 
the Registrar must hear tbe parties before he decides or satisfies himself about the existence of 
the dispute... It is only after the Registrar has heard the parties or given them an opportunity 
of being heard that he can decide or satisfy himself whether a dispute within the meaning of 
8, 91 exists. It is his decision so arrived at which will be final under sub-s. (2) of s. 91 of the Act.” 
(Italics are ours.) ` 


In the present case it is clear that the Registrar did initially decide that a dis- 
pute existed and it was only upon that decision of his that the matter came to be 
referred to the Registrar’s Nominee and later on went in appeal to the Tribunal. 
Now the Registrar having decided that a dispute exists we do not think that it 
was open to the parties to raise that question a second time before the Registrar’s 
Nominee and virtually the whole question of jurisdiction and the discussion 
upon it in the judgment of the Registrar’s Nominee as also before the Tribunal 
in appeal, in our opinion, was uncalled for, because it was not the jurisdiction 
of the Registrar’s Nominee at all to decide that question. The decision had 
already been taken by the Registrar and so far as that decision was concerned it 
was never challenged by Arora the petitioner before us. Wedo not think there- 
fore that it is open to him now to raise that question. 


We may add here that the Tribunal, though it has undertaken to pronounce 
upon this issue as to jurisdiction, was in no better position than the Regis- 
trar’s Nominee. It was after all hearing an appeal against the award of the 
Registrar’s Nominee and its jurisdiction was coterminous with, the jurisdiction 
of the Registrar’s Nominee. If the Registrar’s Nominee had no jurisdiction to 
hear the issue as to whether a dispute as contemplated by sub-s. (1) of s. 91 had 
arisen at all, we do not think that: the Tribunal in appeal could also have heard 
or decided it. For this additional reason therefore we think that this contention 
raised on behalf of Arora must fail. i 


Mr. Mirchandani contended that this point which he has raised is a point of 
fundamental importance. It is a point of jurisdiction and affects the very power 
of the two Tribunals below to decide at all and that therefore in a writ petition 
he would be entitled to raise it. The contention is based upon the general prin- 
ciple which no doubt Courts have accepted but wedo not think that we can 
accept such a contention in the face of the positive provisions of the Co-operative 
Societies Act. Here is a special law providing a complete code for decision of 
all matters connected with the subject of co-operation. A special forum has 
been indicated for decision of disputes arising under that Act and the Legis- 
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lature has also indicated that first of all the issue whether there is a dispute at 
all suchas is contemplated by s. 91 must be determined—and be determined only 
by a particular officer namely the Registrar. It is only if and when that issue 
is first determined that even the Registrar himself will have jurisdiction to pro- 
ceed further to decide it himself or to refer it for decision to his Nominee. ce 
this special law indicates in no uncertain terms the forum before which such 
issues can be taken and decided, we do not think that general considerations 
such as Mr. Mirchandani has relied upon, can be allowed to prevail. Therefore, 
we do not think that simply because a question is fundamental or a question 
affects the jurisdiction of the Tribunal to decide at all is being raised before us, 
we can allow it to be raised contrary to these specific provisions of the law. Even 
in the petition before us the Registrar’s order has not been impugned not that 
we think that it can be se ed at this late stage. 

In deciding this question of jurisdiction we had occasion to refer to the bye- 
laws in order to show what was the business of the society. Mr. Mirchandani 
attempted to water down the effect of these bye-laws by saying that the bye-laws 
‘were not law and therefore their effect cannot be to affect the positive provisions 
made in the Act regarding jurisdiction. He relied upon a recent decision of the 
Supreme Court inCo-op. Cr. Bank v. Ind. Tri., Hyderabad’, where it was held that 
the bye-laws of a co-operative society framed in pursuance of the provisions of 
the Act cannotbe held to be law or to have the force of law. We accept that 
principle with, respect but we do not see how it can affect the use which we have 
made of the bye-laws here. In Hingorani’s case to which we have already 
adverted the Division Bench quoted with approval a passage from a Full Bench 
decision of this Court in Farkhundali v. Potdar4, to the effect that “the nature of 
business, which a society does, is to be ascertained from the objects of the 
society”. We referred to the bye-laws only to ascertain what were the objects 
of the society. The Supreme Court has itself said in the very decision upon 
which, counsel relied that “The bye-laws that are contemplated by the Act can 
be merely those which govern the internal management, business or admini- 
stration of a society.” Even the Supreme Court in the Deccan Merchants Co- 
operative Bank’s case to which we have also referred said in para. 18 (p. 1826): 

“The question arises whether the dispute touching the assets of a society would be a dispute 

touching the business of a society. This would depend on the nature of the society and the 
rules and bye-laws governing it.” 
It is from that point of view alone that we have made use of the bye-laws in the 
present case. We do not think therefore that the remark of the Supreme Court 
in Co-op. Cr. Bank v. Ind. Tri., Hyderabad to the effect that the bye-laws are not 
law comes in the way of using them for the purpose of determining what is the 
. business of the society. 

In connection with this point two decisions of this Court were relied on. They 
are Jethalal N. Shah v. S. B. Gosavi’ and Bipin Zaverilal Mulaji v. Smt. Devibat 
Jethmal Mirpuri. Both decisions are of Division Benches of this Court. None 
of these cases are applicable here. In both the cases the question of jurisdiction 
turned upon the finding that what was the business of the society had not been 
proved at all and therefore it was impossible to decide whether the dispute was 
touching the business of the society. That is not the case here. We have 
already held that in the present case what was the business of the society has 
been amply proved. ; 

Then we turn to the third contention on behalf of the petitioner Arora and 
that is that the agreement entered into between Malkani (as we have held) and 
Arora was an agreement of tenancy and not one of leave and licence. Two con- 
sequences would flow if this contention were accepted. Firstly, that the tenancy 
or sub-tenancy as the case may be, cannot be terminated without an order of the 


8 brad A.LR. S.C. 245. on September 8, 1969 eas CA 
4 (1061) 68 Bom. L. R. 085, F.B. at 6 (1969) Special Civil Application No. 
pp. 986-987. 955 of 1967, decided by Patel and Chitale 


5 (1969) Special Civil Application No. 875 JJ., on September 8, 1969 (Unrep.). 
of 1967, decided by Patel and Chitale, JJ., 
B.L.R.~50, 
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Court and secondly that the jurisdiction would lie under s. 28 only with the 
Rent Control Court, that is to say, the Small Causes Court at Bombay and the 
jurisdiction of the Tribunals under the Co-operative Societies Act to that extent 
would be ousted. 


In this respect the principal reliance on behalf of Arora has been upon the 
order passed on August 6, 1964, by Judge Hattangadi in the interlocutory matter 
in Crvil Suit No. 2280 of 1964. At that time Arora complained that he had 
been illegally dispossessed by Malkani despite an interim injunction granted by 
the Court. The passage relied on from the judgment of Judge Hattangadi in 
para. 7 was as follows : 


“Now the salient features of that agreement are that the agreement was for an indefinite 
period terminable on one calender month’s notice. The parties were obviously not related to 
each otber nor there was any consideration or compassion or charity or friendship. Every effort 
was made in the agreement to give a colour that the plaintiff was a paying guest holding 
ihe premises jointly with the defendant. Now following the decision of the Supreme Court 
in A. L R. 1950 S.C. 1020 (Associate Hotels v. Kapoor) prima facie il appears to me that in- 
spite of a clever phraseology used in the agreement it was merely a camouflage to avoid the 
provisions of the Rent Act and in so far as the monetary consideration as payable under the 
agreement month to month, prima facie the agreement should be construed as a grant of tenancy, 
though it may be that at the final hearing of the suit certain circumstances negativing that 
presumption might be proved by the defendant, to hold that it was bare Licence there is a com- 
plete absence of considerations of friendship, generosity or relationship (sce Megarry on Rent 
Acts, 9th Edn, L. 50)”. 


Before we say anything as to this remarkable finding we may once again turn 
to the agreement. We have quoted para. 2 in emtenso and we can only repeat 
certain passage from that paragraph to show that in the plainest possible language 
the agreement is an agreement of leave and licence and that Arora was inducted 
into that room as a paying guest and nothing else. To begin with he (Arora) 
admits that he has been permitted to stay in a furnished room. ‘The use of the 
word “permitted” and “permission” is only consistent with a licence and not with 
alease. No rights to the use and enjoyment of the premises were created which 
would be the hall mark of a lease. Secondly, the room was a furnished room 
and that is an indication more of a paying guest rather than a lessee or a sub- 
lessee. Thirdly, Arora has used the express language to indicate this “as your 
paying guest with morning tea free, electricity for lighting, fan cleaning and 
conservancy of the room”. Arora who is an experienced, and we are told a 
successful businessman, surely understood what he was saying when he used the 
expression “as your paying guest”. But that expression coupled with the actual 
amenities with which he is provided namely ‘‘tea in the morning free, electricity 
for lighting, fan cleaning and conservancy of the room” suggests beyond any 
doubt that he was a paying guest and not a tenant. He has further made it 
clear that “I shall not be deemed to be in exclusive possession of the room or any 
portion of your husband’s flat”. Conversely (and fourthy) he has made it cleer 
“This agreement does not constitute or create any tenancy or sub-tenancy rights 
in my favour in respect of the room or any portion of your husband’s flat”. 
Fifthly he has stated that “the permission as per this paying guest agreement 
conferred by you on me is personal which cannot be transferred or assigned by 
me in favour of anyone else”. Therefore, once again in the most categorical 
language possible Arora has admitted that the agreement was personal and not 
one attached to the property enabling him to transfer or assign it. Sixthly, 
he has agreed that the room itself shall be used by him only for his business or 
office work and for some visitors coming to meet him so long as the neighbours 
and the society to whom the building belonged or any of the authorities did not 
object, otherwise the permission could be revoked. That in itself indicates that 
only a licence was granted and no lease was created. Lastly, the petitioner has 
agrced that the room could be used by Malkani if he so desired to receive his 
visitors or clients in the said room in which Arora was a paying guest and that 
he would make no grievance of it. 
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In view of the clear provisions of the agreement we are somewhat surprised 
at the findings of Judge Hattangadi in his order dated August 6, 1964. He 
has purported to read in between the lines something which is not so very clear 
to us. He has found from the language of the agreement that it was a mere 
camoutlage without specifying what according to him is the true state of affairs 
and how the true facts have been hidden in the agreement. No doubt, in every 
transaction one has to determine what is the true nature of the transaction 
irrespective of the verbiage used in a document but the language of a document 
ordinarily binds the parties io it unless they can manifestly show that the true 
state of affairs was other than that indicated by the language of a document. 
There is absolutely nothing in this case and certainly not on the face of the 
document to suggest that what has been stated in the agreement was not true 
or did not represent the true facts that had transpired between Arora and 
Malkani. Morcover the order of Judge Hattangadi was an order passed in an 
interlocutory procceding and is in no way binding upon this Court. 


Mr. Mirchandani relied upon four circumstances and suggested that from those 
circumstances a lease should be inferred. Firstly, he said that the key of the 
room was given to Arora and that would indicate exclusive possession on the 
part of Arora. Ie further reinforced this conclusion by pointing to the situation 
of this room which was at one end of the flat and had an independent entrance 
and exit and was in all respects a room which could be completely under the 
control of its occupant. The evidence shows that the room had duplicate keys 
one being given to Arora and the other being retaincd by Malkani, so that pos- 
session of one key being gven to Arora is not decisive. The agreement itself 
recites that both could use the room and that Malkani would be entitled to re- 
ceive his visitors and others in the room during the working hours. These are 
circumstances which are only compatible with a paying guest agreement and 
not with a Jeasc. When a lease or sub-lease is granted the lessor does not nor- 
mally stipulate for use of the premises for himself. The right reserved to the 
lessor in this case to use and enjoy the premises himself is somewhat inconsis- 
tent with the right to use and enjoy vested in the sub-lessee. It is more con- 
sistent with there being a paying guest agreement. 


Another circumstance pointed out was that the agreement is not for any 
stated period. In other words, it is suggested that it is an indefinite agreement 
and that is not consistent with it being a paying guest agreement. By the 6th 
paragraph of the agreement the parties provided that the agreement shall be 
terminable on either side by one calendar month’s notice. The agreement, 
therefore, was an agreement terminable at will subject to the condition that one 
month’s notice should be given. In such an agreement there is no question of 
reservation of any time for the determination of the agreement, but the very 
fact that it was terminable by one month’s notice rather suggests that it was 
an agreement to keep a paying guest rather than that it was a lease. 

Moreover a lease could never have been granted by Malkanj without the sanction 
of the society as we have already seen when we considered the Form “A” pres- 
cribed by the bye-laws of the society and if a lease had been granted there would 
be no question of making any provision for its termination because its deter- 
mination would depend upon the permission being granted by the authorities 
under the Rent Control Act. There was a contention raised that certain articles 
of furniture belonging to Arora were allowed to be brought into the room and 
placed therein. He urged that therefore it should be inferred that a sub-lease 
was granted to Arora because otherwise he would not be allowed to bring in 
articles of furniture into the premises. The fact established and found by the 
authorities below is that there was already furniture in the room belonging to 
Malkani, which was allowed to remain there. In fact the agreement itself says 
that it was a furnished room. What appears to be the case is that at some stage 
after he got possession Arora removed Malkani’s furniture from the room and 
stored it up outside on the verandah where it was lying. The circumstance 
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therefore that he brought in some of his own furniture into the room cannot 
be relevant. 

In his evidence the petitioner himself had admitted that under the first agree- 
ment he was a paying guest. The parties have not put the evidence before us in 
the paper book, but in his order, the Registrar’s Nominee has found as follows : 

“It is pertinent to note here that opponent No. 1 (Arora) has categorically deposed that he 
was a paying guest only under the said agreement dated 1-11-1961 and he terminated the same 
by post-card dated 4-1-1962. The learned advocate however argues that thereafter opponent 
No. 1 was induced by the disputant to continue as a tenant...” (Italics are ours). 

It is more than likely therefore that when he made the second agreement which 
is in similar terms, he also agreed to an arrangement whereby he became a paying 
guest. i 

The Registrar’s Nominee discussed all the circumstances and came to the 
following conclusion : 

“In view of these circumstances I hold that Opponent No. 1 has failed to prove that any 
assurance, re: tenancy and exclusive possession as mentioned in para 2 of the written statement 
was given by the disputant to opponent No. 1.” 

In our opinion, this is a pure finding of fact and in any case upon such 
material as there is before us a correct finding. 

These are all the contentions that were raised on behalf of Arora the peti- 
tioner. We are unable to accept these contentions. On the other band, we 
think that the view taken by the two authorities below was the correct view in 
the circumstances, both on the question of jurisdiction and on the merits. We 
may also say that, in our opinion, the question of jurisdiction was not open to 
be canvassed before the Registrar’s Nominee for reasons we have already stated, 
but there were other contentions raised on behalf of Malkani by Mr. Dixit and 
these are, in our opinion, contentions of some substance and must result in our 
dismissing the petition No. 2828 of 1968. In a number of matters Arora hos 
made false statements in the petition. In para. 1 he has stated that he is a 
tenant from November 1961 which is a completely false statement having regard 
to the fact that the agreement of November 1961 was put an end to by him by 
the post-card to which we have already referred and having regard to the fact 
that he himself has admitted in his evidence that he was a licensee. In para. 
8 of the petition, after reciting the circumstances under which he applied for an 
interim injunction and obtained it from the City Civil Court he has stated that 
Malkani in spite of the injunction took forcible possession of the premises from 
the petitioner. That fact may or may not be true. We are not concerned with 
it here, but the petitioner has added as an embellishment. ‘‘The petitioner 
thereupon filed contempt proceedings against respondent No. 1 (Malkani) and 
the learned Judge of the City Civil Court, who heard the case held thet prima 
facie the petitioner was a tenant of-respondent No. 1 in respect of the said pre- 
mises...”. Now the statement that the petitioner (i.e. Arora) thereupon 
filed contempt proceedings against Malkani (respondent No. 1) is utterly false 
and counsel has conceded that he cannot support that statement. If no con- 
tempt proceedings were taken by the petitioner and yet it is so stated in the 
petition, obviously the petitioner alone would be responsible for such a mis- 
statement because without instructions no person can imagine it. These false 
statements show that the petitioner was not frank with the Court and mis- 
represented facts in the Court. On that short ground alonc therefore the petition 
would be liable to be dismissed. 

That the petitioner becomes disentitled to any relief from this Court on mak- 
ing untrue statements before the Court is now well established. Under similar 
circumstances this Court held that the petitioner was disentitled to any relief, 
in a decision reported in S. H. Motor Ete. v. Motilal”. On finding several facts 
suppressed or mis-stated this Court observed (see p. 591) : 

“Petitioners who invoke the extraordinary jurisdiction cf the High Court under Art. 226 
and/or art. 227 of the Constitution are required to exercise utmost care, inform themselves 
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fully of every stage of the procecding that has taken place upto the date the petition is filed, 
give a full and true account of those proceedings, file all the necessary documents in support 
of their averments and then claim relief on the basis of the facts disclosed in the petition. It 
is not open to a petitioner under art. 226 or 227 of the Constitution to pick and choose his own 
facts or to determine in advance what is relevant and material, omit to mention any material 
facts and proceedings and orders and then claim that he has acted bonafide even though he has 
made untrue statements, omitted to inform the Court of all the proceedings and the orders 
passed at different stages in the proceedings up to dale and claim indulgence.” 


In State of Bombay v. Morarji® Chief Justice Chagla uttered a similar warning 
when he said (see p. 882): 


“But it is not sufficient that a party should come to this Court and make out a case that 
a particular requisition order is not valid. In order to get that relief from the Court ona 
writ petition, not only must he come with clean hands, not only must he not suppress any 
material facts, not only must he show the utmost good faith, but he must also satisfy the Court 
that the making of the order will do justice and that justice lies on his side.” 


In Ashok v. Dean, Medical College, Nagpur® (a decision to which my learned 
brother was a party) this Court observed : 

“In invoking the extraordinary jurisdiction of the Court a scrupulous regard to truthful- 
ness of statements and averments in the petition or in the return is expected.” 


Having regard to the principle which is now well established, we think that we 
will be justified in dismissing this petition only upon the conduct of the peti- 
tioner which we have set forth above and the several mis-statements showing 
want of bona fides in the petition, but as we have shown it is not necessary to 
rest our decision merely on that. 

But there is something much worse than all this. The stand which the peti- 
tioner has taken in para. 2 of the petition is eloquent. In order to explain the 
circumstances under which he entered into the agreement in dispute dated 
January 24, 1962 he has said : 

“With a view to circumvent the provisions of law, a paying guest agreement was at first 
entered into between the parties dated 1-11-1961; later on another agreement dated 24-1-1962 
was entered into between the parties, copy whereof is hereto annexed and marked as Ex. A”. 
(The italics are ours). 


Arora thus openly says that the parties entered into these agreements in order 
to circumvent the provisions of law. We cannot conceive of any petitioner 
inviting the Court to exercise its Constitutional powers under such circum- 
stances. It is that very agreement whereby both the parties to the agreement 
intended to circumvent the law, which is the subject-matter of the dispute before 
us and if that agreement was admittedly entered into by the parties to circumvent 
the law, we think that the petitioner should ipso facto’ be deprived of his right 
to any remedy at our hands. Even if it had been an ordinary suit and it had 
been established that both the parties intended to play a fraud upon the law 
to circumvent its provisions the guiding maxim would have applied, wm part 
delicto, potior est conditio defendantis (where both the parties are equally at fault 
the position of the defendant is the stronger). That would also be the position 
in the present case although by this statement Arora the petitioner has suggest- 
ed that the respondent equally intended to play a fraud upon the law. These 
are additional reasons why the Special Civil Application No. 2328 of 1968 will 
have to be dismissed. 


Then we turn to Miscellaneous Civil Application No. 98 of 1969. We have 
already mentioned in stating the facts thatit was Arora’s case that even though 
an interim injunction was granted to him (albeit ea-parte) in Suit No. 2280 of 1964 
by the City Civil Court restraining Mrs. Malkanifrom taking possession, Mr. Malkani 
dispossessed him on May 17, 1964. Consequent upon this dispossession he once 
again complained to the City Civil Court and on August 6, 1964 Judge Hattangadi 
passed a further order restoring possession to Arora. That possession he continued 
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to hold throughout the proceedings before the Registrar’s Nomince and the appeal 
before the Maharashtra Co-operative Tribunal. When, however, he lost before 
both those authorities he filed Special Civil Application No. 2828 of 1968 which we 
have just disposed of. In thatSpecial Civil Application Malkani moved this Court 
for vacating the stay granted by this Court maintaining Arora in the possession 
of the room. The matter came up before Mr. Justice K. K. Desai and Mr. 
Justice Vaidya on September 24, 1969 and was disposed of on a settlement being 
reached. Arora was allowed to keep possession of the room upon his under- 
taking not to part with possession of it. The precise order was “The peti- 
tioner (Respondent) (Arora) undertakes not to part with the possession of the 

roperty”. Miscellaneous Civil Application No. 98 of 1969 filed at the instance of 
Malikani complains that Arora has parted with possession of the room in breach of 
the above undertaking given on September 24,1969. We have alrcady referred 
to the pleadings in this behalf. At the hearing of this Miscellaneous Civil Application 
counsel for Arora has urged that there had been no breach of the undertaking. 
He urged that the premises were let out to him for business and since he could 
not make use of that room for the purpose he had originally intended, he intended 
to arrange shows and concerts and dancing and used the premises for that 
business. He has in no way therefore committed a breach of his undertaking 
but possession of the premises throughout remained with him. Thus in answer 
to the allegations in the petition, the contention raised is that although Professor 
Banerjee did take possession of the room and conduct the dancing classes he 
was there only as an employee of Arora and there was nothing to prevent Arora 
from employing or hiring out Professor Banerjee for that purpose because Arora 
was given the room for business. He wasonly carrying on his business through 
Professor Banerjec. 


It seems to us that that is not the position upon the material before us. In 
his application dated November 27, 1969 para. 8 Malkani positively asserted 
that Arora had parted with possession of the room in question to Professor 
Banerjce for dancing classes. He had also asserted that Professor Banerjee had 
affixed a sign board on the door of the said room reading ‘‘Professor Banerjec’s 
Dancing Classes” and started doing business of dancing classes in the room from 
about the first weck of December 1969. Thus the allegation was that Arora had 
given over possession to Professor Banerjec and that the dancing classes which 
Professor Banerjce was running were his own as the sign board showed. These 
were allegations of fact and the least that Arora could have done was to answer 
these allegations of fact, but when he gave his reply in para. 6 he did not admit 
or deny that sign board with the inscription which the petition alleged was there. 
On the other hand, what Arora said in reply was 


“I deny emphatically that I have parted possession of the room in question to Professor 
Banerjee for dancing classes who had dancing classes business in Bombay and various places. 
I say that Professor Banerjee is long ostablished in the said line. Therefore I employed him as 
I intended to have his help and experience in holding shows and contests and I made this clear 
to the pctitioner’s advocate in my letter dated 25th October 1969... I have correspondence 
in my possession to show that I have not parted with possession and I crave leave to refer to 
and rely upon the same when produced.' I say that the board was of Naz Dancing Academy 
for which Professor Bancrjee was a part time employce”. 


If there is one thing to be noticcd about this reply it is that there is no denial 
that a board with the inscription “Professor Banerjec’s Dancing Classes” was 
on the premises. Instead, however, it was Arora’s case that the board was of 
Naz Dancing Academy of which Professor Banerjee was a part time employee. 
It was Malkani’s case that at first Professor Banerjee a put up the board 
“Prof. Banerjee’s Dancing Classes” and then when the objection came to be 
raised Arora had managed to get it removed and substituted by the sign board 
of the Naz Dancing Academy. Therefore the admission of Arora in para. 6 of 
the written statement that the sign board was of Naz Dancing Academy is 
neither here nor there. What he should have denied was that Professor Banerjee’s 
board with the inscription “Professor Banerjee’s Dancing Classes” was there but 
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that was never denied. In view of this we cannot but hold that such a board 
with the inscription “Professor Banerjee’s Dancing Classes” had been affixed 
to the room for some time. 

This conclusion is fortified by another important circumstance. In para. 
8-of the petition Malkani alleged that Professor Banerjee had given eres ad- 
vertisements in his own name stating that he was running dancing classes at 
this address. These advertisements appeared in the “Evening News of India” 
and Malkani has quoted one such advertisement (which appeared in the Evening 
News of India of October 21, 1969) as follows: 


“Prof. Banerji Smart Teachers. Individual Lessons. Exquisite environments. Ladies 
separate classes. Airconditioning shortly. Ishwar Bhawan (ground floor) ‘A’ Road, 
Churchgate.” 


Arora in his reply in para. 6 does not deny the contents of the advertisement. 
On the other hand, all that he has to say ebout the advertisement is 


“I say that the advertisement in Evening News of India in the issue of 21st October 1969 
does not show that I have parted with possession. I have stated that I had employed Benerji.” 


Now the least that can be said about this advertisement is that the advertise- 
ment does not at all show any connection between the dancing classes and Arora, 
but, on the other hand, it clearly suggests that it is Professor Banerjee who is 
running the classes. The advertisement at any rate read by any normal cus- 
tomer would not suggest to him that they were Arora’s dancing classes and that 
Banerjee was only a teacher there. It woud certainly suggest that they were 
Banerjee’s dancing classes and if that be so, it strongly supports the other cir- 
cumstances that Bancrjee had put up the sign board describing those classes as 
his own. classes. 

Moreover it has to be mentioned that Arora was never connected with the 
business of dancing. On the other hand, admittedly he is a well-to-do business 
man and deals in motor parts and commercial contracts. With that background 
we very much doubt uf he could ever undertake the running of dancing classes. 
That subsequently the board “Naz Dancing Academy” was put up is no ex- 

lanation. Such a board was put up as Malkani had by then began to allege 

reach of the agreement with him and in order to get out of possible action against 
him for contempt Arora put up the board of Naz Dancing Academy so as to enable 
him to assert that Naz Dancing Academy was his business and Professor Banerjee 
was employed by him in that business. We are satisfied upon this material 
that Arora had handed over possession of the room to Professor Banerjee des- 
pite his undertaking not to part with possession of the room, given on September 
24, 1969. He is therefore liable for the breach of the undertaking given by 
him. We accordingly hold him guilty of having committed contempt of this 
Court. 

The next question is what sentence we shall impose. There bas not been a 
word, of apology on his behalf, though no doubt counsel alleged that if we were to 
find him guilty of contempt he would be immediately vacating the room and 
offering to hand over the key of it. That is no substitute for an apology to the 
Court which has not been forthcoming. We have already referred to his con- 
duct in the petition itself, and his conduct in Special Civil Application No. 2828 
of 1968 has not been frank and fair to the Court. On the other hand, his entire 
course of conduct suggests that by the gravest perversion of facts, a mis-reading 
of the agreement made with Malkani regarding this room he has tried to justify 
his conduct and despite the clear notice terminating that agreement Arora has 
somehow found ingenious ways and means to continue in possession of the room 
at any cost and when he himself was unable to use it, despite an undertaking given 
to this Court he handed over possession of the room to a person called Professor 
Banerjee. 

At a late stage an affidavit purporting to be by this person has been produced 
- before us on behalf of Arora. Mr. Dixit on behalf of Malkani has raised serious 
objection to the affidavit being allowed to go on record. If the affidavit is allow- 
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ed to go on record he said he was prepared to place facts before us showing that 
the same Professor Banerjee has made a statement before the police in some 
criminal matter that he was the tenant of this room through, Arora. However, 
we need not go into these allegations and counter-allegations, The affidavit 
of Banerjee was filed late and we decline to accept it. 

We, therefore, think that in all the circumstances of this case afine of Rs. 1,000 
would meet the ends of justice. In default of payment of the fine Arora the 
respondent in Miscellaneous Civil cd seg No. 98 of 1969 shall undergo simple 
imprisonment for a period of six wee Fifteen days allowed to pay the fine. 

In the result Special Civil Application No. 2828 of 1968 is dismissed. The 
petitioner Arora shall pay the costs of Malkani and of the State. Miscellaneous 
Civil Application No. 98 of 1969 is allowed and Arora sentenced as above. Arora 
shall pay the costs of Malkani and of the State. 

At this stage Mr. Mirchandani points out that under the other part of 
undertaking Arora has to deposit Rs. 190 per month but because of the pen- 
dency of these proceedings he was not able to deposit that amount for the month 
of March 1970 which became due on April 1, 1970. He prays that the time for 
depositing the amount should be extended. -We extend the time for payment 
of that amount till Monday April 6,1970. Liberty to Malkani to withdraw the 
amount, 


Orders accordingly. 


FULL BENCH. 


Before the How ble Mr. S. P. Kotval, Chief Justice, Mr. Justice Mody and Mr. Justice Kantawala. 
VISHNU SHANTARAM DESAI v. SMT. INDIRA ANANT PATKAR.* 


Bombay Tenancy and Agriculiural Lands Act (Bom. LXVII of 1948), Secs. 32, 328—Construc- 
tion of 8. 32F—Right conferred upon tenant under s. 32 whether subject to 8. 32F. 


The right conferred upon a tenant under 8. 82 of the Bombay Tenancy and Agricultural 
Lands Act, 1948, is subject to the provisions of s. 82F of the Act. The two sections do 
not confer independent rights or opportunities to purchase land upon a tenant. Section 
32F prescribes a special procedure for exercise of a right to purchase land conferred upon 
a tenant bys. 82 when either a landlord or a tenant or both of them are under disability. 
Such a tenant has only one right to purchase. He has to give an intimation under s. 82F 
(1.4) of the Act and then the provisions of ss. 82 to 82E (both inclusive) and 82G to 82R 
(both inclusive) apply to such purchase. i 

Bapu Dnyanu v. Sadashio Ramchandra‘, overruled. 

Jiviben v. Bombay Rev. Tribunalt, Sri Ram Ram Narain v. State, Banubai v. Manorama- 

bait and Yeshwant Balram Owalekar v. Smt. S. H. Patil, referred to. 


These three petitions under art. 227 of the Constitution came up for hearmg 
before a bench composed of K. K. Desai and Vaidya JJ. and as these involved 
the common question of the proper construction of s. 32F read with s. 32 of 
the Bombay Tenancy and Agricultural Lands Act, 1948, they were heard 
together. The division bench however found that the extent of the applica- 
tion of the sections mentioned in clause (2) of s. 32F was a difficult question to 
decide and hence referred the petitions to a larger Bench. Vaidya J. who 
delivered the referring judgment on, July 22, 1969, observed as follows :— 


Vaya J. [His Lordship after stating the facts, proceeded]. Thus it 
appears to us that these three Pepuons involve a common question of the 


“Decided, March 19, 1971. Special Civil 2 (1950) 61 Bom. L. R. 1475. 
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proper construction of the provisions contained in s. 321 and s. 32 of the 
Bombay Tenancy and Agricultural Lands Act. On behalf of the landlords in 
the three cases, it is contended that this question is concluded by the decision 
of Mr. Justice Patel and Mr. Justice Wagle in Bapu Dnyanu v. 
Sadashw Ramchandra, relying on the following passage (p. 408): - 

‘*, Section 32 is a general provision while s. 82F is a special provision, and it is a well 
established rule of construction of statute that where there is general provision and 
special provision in an Act, the general provision must be limited to those cases to 
which the special provision does not apply. The Legislature first enacted the general 
provision (s. 82) which from its very language cannot possibly apply to a case where the 
special provision of s. 82F is applicable. Apart from this, it has made s. 82 of the 
Act subject to the succeeding provisions of the same section and other sections in 
that group of sections. That being so, the Legislature clearly intended that those cases 
which are governed by s. 82F of the Act are to be excluded from the operation of s. 32 
thereof, which applies to other olasses of tenants, In our opinion, the contention based on 
8. 82F (2) of the Act is equally unsustainable. It does not apply the provisions of ss. 32 to 82E 
of the Act without qualification. ‘It applies them to cases falling under s. 82F only after the 
requisite notice is given. The provisions of ss. 82 to 82E are to be applied so far as they are 
applicable. Inasmuch as s. 82F of the Act gives an option to a tenant of a landlord under disabi- 
lity and a tenant under disability and requires the tenant in each case to exercise the option 
in the particular manner and further lays down the consequences of the option not having been 
exercised in that manner, it is impossible to apply the provisions of s. 82 to such a case and 
destroy the very provisions which limit the right given under s. 82F of the Act. Really speak- 
ing this contention is not even open to be argued inasmuch as a Full Bench of this Court in 
Ramchandra Anant v. Janardan, has held that neither s. 82 nor its proviso is applicable to 
cases governed by s. 82F of the Act of 1948. In each of these applications, therefore, the op- 
tion ought to have been exercised in accordance with the provisions of s3. 82F of the Act of 1948.” 


It is contended, on the other hand, on behalf of the tenants that the said 
view expressed by Mr.. Justice Patel is not only contrary to the express terms 
of s. 32F but also goes beyond what was laid down by the Full Bench in 
Ramchandra Anant v. Janardan. It was further contended on behalf of the 
tenants that the view of the Tribunal that s. 32F does not apply to a case 
where the landlords are not disabled persons was not considered by Mr. Justice 
Patel and Mr. Justice Wagle. It was also urged that tenants became statutory 
purchasers notwithstanding their failure to give intimation under s. 32K (ZA) 
in the facts and circumstances of the cases; and the discretion vested in the 
Tribunal under s. 32P did not mean that the purchase became ineffective. 

Although we do not wish to express any final opinion on the contentions 
raised and ordinarily, a decision of the Division Bench would be binding on 
another Division Bench, we find it necessary to refer the question of proper 
construction of s. 32F to a larger Bench as we are of the opinion that there 
is some force in thé contentions-raised on behalf of the tenants and the ques- 
tion involved is a question of importance affecting a number of petitions which 
are pending in this Court and the counsel appearing before us agree that this 
should be referred to a larger Bench. 

With greatest respect, we find it difficult to agree with the view that in view 
of the decision in Ramchandra Anant v. Janardan, it was not open to the 
tenants to contend that the provisions of s. 32 were applicable to a case falling 
under s..32F. The relevant sentence as far as we can see in the Full Bench 
decision is at page 648 in an entirely different context as the Full Bench was 
concerned with the question as to whether an application under s. 29 read with 
s. 14 was maintainable after April, 1957. While discussing the scheme of s. 32 
in that context, Chief Justice Chainani referred to the first proviso to sub-s. (1) 
of s. 82 and said that this section did not apply to the tenants of landlords 
belonging to the categories specified.in sub-s. (3) of s. 31, in regard to whom 
separate provision has been made in s. 32F. We cannot read the decision of 
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the Full Bench to mean that the provisions of s. 32 should be excluded while 
considering the provisions of s. 82K. Prima facte it appears to us that that 
would be ignoring the plain and express terms of s. 32K which runs: 

“82F. (1) Notwithstanding anything contained in the preceding sections,— 

(a) where the landlord is a minor, or a widow, or a person subject to any mental or physical 
disability the tenant shall have the right to purchase such land under section 82 within one 
year from the expiry of the period during which such landlord is entitled to terminate the 
tenancy under section 81: ) 

Provided that where a person of such category is a member of a joint family, the provi- 
sions of this sub-section shall not apply if at least one member of the joint family is outside the 
categories mentioned in this sub-section unless before the 81st day of March 1958 the share of 
such person in the joint family has been separated by metes and bounds and the Mamlatdar 
on inquiry is satisfied that the share of such person in the land is separated, having regard to 
the area, assessment, olassification and value of the land, in the same proportion as the share 
of that person in the entire joint family property and not in a larger proportion; 

(b) where the tenant is a minor, or a widow or a person subject to any mental or physical 
disability or a serving member of the armed forces, then subject to the provisions of clause (a), 
the right to purchase land under section 82 may be exercised— 

(i) by the minor within one year from the date on which he atlains majority; 

(ii) by the successor-in-title of the widow within one year from the date on which her 
interest in the land ceases to exist; 

(iii) within one year from the date on“which the mental or physical disability of the tenant 
ceases to cxist; 

(ío) within one year from the date on which the tenant ceases to be a serving member of 
the armed forces : 

Provided that where a person of such category is a member of a joint family, the provi- 
sions of this sub-section sł all not apply if at least one member of the joint family is outside the 
categorics mentioned in this sub-section unless before the 81st day of March 1958 the share 
of such person in the joint family has been separated by metes and bounds and the Mamlatdar 
on inquiry is satisfied that the share of such person in the land is separated, having regard to 
the area, assessment, classification and value of the land, in the same proportion as the share 
of that person in the entire joint family property, and not in a larger proportion. 

(14) A tenant desirous of exercising the right conferred on him under sub-section (1) 
shall give an intimation in that behalf to the landlord and the Tribunal in the prescribed 
manner within the period specified in that sub-section. 

(2) The provisions of sections 82 to 82K (both inclusive) and sections 82G to 82R (both 

inclusive) shall, so far as may be applicable, apply to such purchase.” 
Under cl. (7) (a) “the tenant shall :have the right to purchase such land under 
section 32;’’ under el. (/)(b) “the right to purchase land under s. 32 may 
be exercised ;’? and under el. (2) of s. 32F ‘‘the provisions of sections 32 to 
32E (both inclusive) and sections 32G to 32R (both inclusive) shall, so far as 
may be applicable, apply to such purchase.” From this it is clear that the 
Legislature wanted that s. 32 should be applied to cases falling under s. 32F 
in so far as may be applicable. The extent of the application of the sections 
mentioned in cl. (2) is undoubtedly a difficult question. But it is not open 
to the Court to read s. 82F as if s. 82 was not mentioned in that section. 

For these reasons, we find it necessary to submit these petitions for being 
referred to a Full Bench to decide the question ‘of the proper construction 
of s. 32F of the Bombay Tenancy and Agricultural Lands Act in the context of 
the contentions of the parties in these petitions. 

The petitions were heard by a Full Bench composed of Kotval C.J. and 
Mody and Kantawalla JJ. 


Special Chuil Application No. 2198 of 1966. 


G. R. Rege, for R. G. Samant, for the petitioner. 
A. A. Rizvi, for respondent No. 1. 
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Special Cil Application No. 1916 of 1965. 


V. N. Ganpule, for B. N. Shotri, for the petitioner. 
K. J. Abhyankar, for respondent No. 1. 


Special Civil Application No. 2137 of 1967. 


M.A. Garud, for the petitioners. 
G.M. Bhokarikar, for respondent No. 1. 


Kanrawaua J. These three special civil applications are referred to a Full 
Bench as they involve a question as to proper construction of the provisions of 
s. 32F of the Bombay Tenancy and Agricultural Lands Act, 1948 (Bombay Act 
No. LXVII of 1948) (hereinafter referred to as ‘‘the Act”). The petitioner 
in each of these applications is either a landlord or a tenant belonging to the 
category specified in the said s. 32F. 


In Special Civil Application No. 2198 of 1966 proceedings under s. 324 of 
the Act were initiated by the Additional Mahalkari and Agricultural Lands 
Tribunal No. IV, Kudal, for determining the price payable by the tenant in 
respect of Survey No. 5, Pot Hissa No. 3, admeasuring 25% gunthas situate at 
Village, Pat, Mahal Kudal. On the Tillers’ Day i.e. on April 1, 1957 res- 
pondent No. 1 Shrimati Indira Anant Patkar and her two minor sons were the 
tenants of the land. Landlord Vishnu Shantaram Desai contended before 
the Tribunal that the tenant was not entitled to purchase the land held by 
her as she was a widow. The Tribunal took the view that in case of tenants un- 
der disability they had to exercise the right of purchase after their disability 
ceased but law did not forbid’ them from becoming owners on the tillers’ day if 
they did not wish to postpone the purchase in their favour to any future date. 
The Tribunal accordingly held that the widow was entitled to purchase the land 
held by her as a tenant on the tillers’ day. The order of the Tribunal also made 
a reference to one of the minor sons who had become major before the proceed- 
ings were commenced. Such a minor son, after attaining majority had not 
given any intimation expressing his desire to exercise his right to purchase 
land under s. 82, within one year of his attaining majority. The Tribunal, 
however, took the view that as proceedings were not initiated till then under 
s. 32G failure to give such intimation by such a son after attaining majority 
did not debar the widow from exercising her right to purchase. The Tribunal 
also fixed the price that was payable by the tenant to the landlord and direct- 
cd it to be paid by two annual instalments. These findings of the Agricultural 
Lands Tribunal were confirmed in appeal by the District Deputy Collector, 
Savantwadi, and in revision by the President, Maharashtra Revenue Tribunal, 
Bombay. The Maharashtra Revenue Tribunal in its order inter alia observed 
that the provisions of s. 32F related only to a case where a landlord is a dis- 
abled person; there was nothing in s. 32 to suggest that a tenant, who is dis- 
abled, is prevented from becoming a statutory purchaser either on April 1, 
1957, i.e. the tillers’ day or on the postponed date. Landlord Vishnu has 
filed Special Civil Application under art. 227 of the Constitution to challenge 
the validity of this order passed by the Maharashtra Revenue Tribunal, Bombay. 


In Special Civil Application No. 1916 of 1965 Survey No. 56 admeasuring 
18 acres (and 5 acres 10 gunthas Pot Kharab) situate at Village Kaudane, 
Taluka Karjat, belonged to Lahanubai Maruti Gangarde, a widow, on the til- 
lers’ day. She died on April 30, 1959. One Ganu Rama Khore was a tenant 
of this land on the tillers’ day. He too died in the year 1960, leaving his two 
sons, Rangnath and Babu, who cultivated the land as tenants thereafter. Dis- 
putes existed as regards the claim as successor-in-title of widow Lahanubai 
between Ganpat Sahadu Gangarde and one Yeshwant Kondiba. Ultimately, 
the name of Ganpat Gangarde was entered in the record of rights on October 
9, 1961, as a successor-in-title of widow Lahanubai. On October 14, 1961, Gan- 
pat Gangarde gave a notice to Rangnath and Babu terminating their tenancy 


? 
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on the ground that he required the land for personal cultivation and ultimately 
made an application through his ‘constituted attorney Namdeo on December 
18, 1961, for possession under s. 29 of the Act. In these proceedings, ignoring 
the objections of the tenants, the tenancy Aval Karkun passed an order for 
delivery of possession of half the survey number in favour of the landlord. 
An appeal preferred by the tenants Rangnath and Babu was allowed by the 
Assistant Collector, Parner, on the ground that the application made on be- 
half of the landlord was barred by.limitation. The decision of the Assistant 
Collector was confirmed in revision by the Maharashtra Revenue Tribunal on 
November 29, 1962. In the year 1964, proceedings were initiated under s. 32G- 
read with s. 32F of the Act for determination of the price payable by the 
tenants. The tenants, however, had not given any notice as provided by s. 32F 
intimating their desire to exercise their right to purchase the land. The Agri- 
cultural Lands Tribunal took the view that as no such intimation was given 
by the tenants, the purchase of the tenants became ineffective. This decision 
was confirmed in appeal by the Assistant Collector, Parner, and in revision by 
the Maharashtra Revenue Tribunal, Poona. The tenants Rangnath and Babu 
have filed this Special Civil Application under art. 227 of the Constitu- 
tion to challenge the validity of these orders. 

In Special Civil Application No. 21387 of 1967 Survey No. 74 admeasuring 8 
acres 25 gunthas situate at Mouze Rotvad, Taluka Jamner, District Jalgaon 
was owned by two brothers, Waman and Jagannath and their widowed mother 
Shrimati Parvatibai. On the tillers’ day, respondent No. 1, Adhar Chango 
Padghan was a tenant, but he was then a minor, he having ‘been born on Febru- 
ary 23, 1945. Proceedings initiated ‘by landlord Waman under s. 29 read with 
s. 81 of the Act for possession of this survey number on the ground that he 
required the same for personal cultivation, were ultimately dismissed by the 
Prant Officer, in the year 1959. Proceedings adopted by landlord Waman for 
an Exemption Certificate under s. 88C of the Act were ultimately dismissed 
by the Maharashtra Revenue Tribunal in June 1960 and similar proceedings 
adopted by landlords Jagannath and Shrimati Parvatibai for exemption certi- 
ficate were ultimately dismissed by the High Court in January 1964. After 
attaining majority on July 30, 1964 the tenant Adhar made an application 
to the Mamlatdar and the Agricultural Lands Tribunal for fixation of price 
to be paid by him. On October 3, 1964 he gave an intimation to landlord 
Waman and Agricultural Lands Tribunal in respect of his desire to exercise the 
right of purchase conferred by s. 32. The Tribunal took the view that as the 
tenant had failed to give intimation in respect of his desire to exercise the 
right to purchase within the time specified by s. 32F, he had no right then 
to purchase the-land and that the land had to be disposed of in accordance 
with the provisions of s. 32P. In an appeal by the tenant, this finding of . 
the Agricultural Lands Tribunal was confirmed by the District Deputy Colec- 
tor, Chalisgzaon. He, however, took the view that as one of the landlords was 
a widow, it was necessary to Inquire whether the share of ány of the petitioners 
was separated by metes and bounds as contemplated in proviso to cl. (a) 
of sub-s. (Z) of s. 32F. To make this enquiry, he passed an order of 
remand. In a revision application by the landlords, the President of the 
Maharashtra Revenue Tribunal took the view that s. 32K had no application; 
that the case was governed by s. ‘32 of the Act; that the tenant had become 
the purchaser under s. 32 of the ‘Act and the Agricultural Lands Tribunal 
shotld determine the purchase price payable by the tenant. The landlords © 
have filed this Special Civil Application under art. 227 of the Constitution 
against the decision of the Maharashtra Revenue Tribunal. 

For sake of brevity and convenience, a landlord who is a minor or a widow 
or a person subject to any mental or physical disability is hereinafter referred 
to as ‘‘a disabled landlord’’ or ‘‘a landlord under disability,” and a tenant 
who is a minor or a widow or a person subject to any mental or physical dis- 
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ability or a serving member of the armed forces is hereinafter referred 
as “ʻa disabled tenant’’ or ‘‘a tenant under disability.’’ 

The contention on behalf of the landlord in these applications is that when 
either a landlord or a tenant is under disability, or when both of them are 
under disability, a tenant has a right to purchase the land held by him as 
tenant only in the manner and within the time prescribed by s. 32F of the 
Act; that in such a case there is no statutory transfer of ownership under s. 82 
of the land held by the tenant on the tillers’ day or on the postponed date; 
that in such a case, the tenant has to exercise the right to purchase the said 
land by giving an intimation in that behalf to the landlord and the Agricul- 
tural Lands Tribunal in the prescribed manner within the time specified in 
s. 32k; that in default of such intimation within the time specified or in the 
manner prescribed, the tenant is not deemed to be a purchaser of the land held 
by him as the tenant and the land may be disposed of by the Agricultural 
Lands Tribunal as provided in s, 32P of the Act. On behalf-of the tenants in 
these applications, arguments were presented in two different ways. It was 
said that s. 32F of the Act is only an enabling provision; that a tenant under 
disability has not only a right of statutory purchase under s. 32 but he has 
also an additional right to purchase land held by him as tenant within the 
time specified in s. 82}; that s. 32F does not curtail the right given to every 
tenant including a disabled tenant to become a deemed satutory purchaser 
under s. 32. This line of submission was presented on the footing that s. 32F 
is attracted where either a landlord or a tenant or both of them are under 
disability. 

Mr. Warke, who intervened on behalf of one of the tenants, on the other 
hand, contended that s. 82K applies only when a landlord is under disability 
but a tenant may or may not be under disability; where a landlord is not 
under any disability, but a tenant alone is under disability, s. 32F is not at 
all attracted and the case is then governed by s. 32 only. 

Substantial modifications in respect of the rights of a landlord and a tenant 
in relation to agricultural land were effected by amendments made in the 
Act by Bombay Act No. XIII of 1956 and by subsequent amending Acts. 
Chapter III of the Act after these amendments deals with special rights and 
privileges of tenants and provisions for distribution of land for personal 
cultivation. This Chapter is divided into four parts. The first part thereof 
deals with termination of tenancy for personal cultivation and non-agricul- 
tural use and is comprised of ss. 31 and 31A to s. 31D. The second part 
thereof deals with purchase of land by tenants and is comprised of s. 32, 
s. 32A to s. 32R and s. 38. Part IIA deals with termination of tenancy by 
landlords and purchase by tenants of lands to which s. 88C applies. It is 
comprised of ss. 833A to 38C. Part III thereof provides for restrictions upon 
holding land in excess of ceiling area. l 

The general right of a landlord to terminate the tenancy of any land on the 
ground of bona fide personal cultivation or for any non-agricultural purpose 
is laid down in sub-ss. (J) and (2) of s. 31. He is required to give a notice 
terminating the tenancy and stating the purpose for which the land is re- 
quired. This notice is required to be served on the tenant on or before Decem- 
ber 31, 1956 and a copy of such notice is required to be forwarded to the 
Mamlatdar. An application for possession under s. 29 is thereafter to be made 
to the Mamlatdar on or before March 31, 1957. Incase of landlords under 
disability, the time for giving such notice for termination of tenancy and 
making an application for possession under s. 29 is extended by sub-s. (3) of 
s. 31. It is as under: 

“31. (3) Where a landlord is a minor, or a widow, or a person subject to mental or phy- 
sical disability then such notice may be given and an application for possession under section 
29 may be made,— 

(i) bythe minor within one year from the date on which he attains majority; 
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(ii) by the successor-in-title of a widow within one year from the date on which her 
interest in the land ceases to exisl; 

(iii) within one year from the date on which mental or physical disability ceases to exist;.. 

Provided that where a person of such category is a member of a joint family, the provi- 
sions of this sub-section shall not apply if at least one member of the joint family is outside the 
categories mentioned in this sub-section unless before the 81st day of March 1958 the share of 
such person in the joint family has, been separated by metes and bounds and the Mamlatdar 
on inquiry, is satisfied that the share of such person in the land is separated having regard to 
the area, assessment, classification and value of the land, in the same proportion as the share 
of that person in the entire joint family properly, and not in a larger proportion,” 


In Jiviben v. Bombay Rev. Tribunal! the Division Bench of this Court has 
taken the view that under s. 31 of the Act, a widow can terminate the tenancy 
of her land and can apply for possession of the land under s. 29 of the Act. 
The object of sub-s. (3) of s. 31 is ‘to protect the rights of the successor-in-title 
of the widow and to ensure that he does not suffer owing to negligence or in- 
action on the part of the widow. There are no words either in sub-s. (3) or 
any other part of the section which deprive a widow of the right conferred 
upon every landlord under sub-s. (7). It could not have been the intention 
of the Legislature that even though the widow may require additional income 
from her land for her maintenance, she shall not be able. to obtain possession 
of the land throughout her life time and that this right should be available 
to her successor- -in-title. 

Sections 31A to s. 31D relate to other conditions, terms and consequences of 
termination of tenancy. 

Section 32 of the Act provides that the tenant shall be deemed to have 
purchased the land on tillers’ day. The material part of this section is as 
under: 

“82, (1) On the first day of April 1957 (hereinatter referred to as “the tillers’ day’) every 
tenant shall, subject to the other provisions of this section and the provisions of the next suc- 
ceeding sections, be deemed to have purchased from his landlord, free of all encumbrances 
subsisting thereon on the said day, the land held by him as tenant, if— 

(a) such tenant is a permanent tenant thereof and cultivates land personally; 

(b) such tenant is not a permanent tenant but cultivates the land leased personally; and 

(i) the landlord has not given notice of termination of bis tenancy under section 81; or 

(ii) notice has been given under section 31, but the landlord has not applied to the Mam- 
lutdar on or before the 81st day of: March 1957 under section 29 for obtaining possession of 
the Jand; or 

(iit) the landlord has not terminated this tenancy on any of the grounds specified in sec- 
tion 14, or has so terminated the tenancy but has not applied to the Mamlatdar on or 
before the 31st day of March 1957 under section 29 for obtaining possession of the lands: 

Provided that if an application made by the landlord under section 29 for obtaining pos- 
session of the land has been rejected by the Mamlatdar or by the Collector in appeal or in revi- 
sion by the Maharashtra Revenue Tribunal under the provisions of this Act, the tenant shall 
be deemed to have purchased the land on the date on which the final order of rejection is passed, 
The date on which the final order of rejection is passed is hereinafter referred to as ‘the post- 
poned date’ : 

Provided further that the tenant of a landlord who is entitled to the benefit of the proviso 
to sub-section (3) of section 81 shall be deemed to have purchased the laud on the 1st day of 
April 1958, if no separation of his share has been effected before the date mentioned in that 
proviso.. 

(3) ‘In respect of the Jand deemed A have been purchased by a tenant under sub-section 
(D, — 

(a) the tenant-purchaser shall be liable to pay to the former landlord compensation for 
the use and occupation of the land, a sum equal to the rent of such land every yesr, and 

(b) the former landlord shall continue to be, liable to pay to the State Government the 
dues, if any, referred to in clauses (a), (b), (c) aud (d) of sub-section (1) of section 10A, where 
the tenant-purebaser is not liable to pay such dues under sub-section (3) of that section, 


1 (1959) G1 Bom. L.R. 1475. 
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until the amount of the purchase price payable by the tenant-purchaser to the former land- 
lord is determined under s. 82H...” (The other sub-sections are not very relevant for the 
present purpose.) 

Section 32 provides for automatic statutory transfer of ownership to the 
tenant by operation of law on the tillers’ day or on the postponed date. Under 
this section, a tenant is deemed: to have purchased from his landlord land held 
by him as tenant if the conditions of this section are fulfilled. Such a tenant 
is not required to do any act or to give any intimation before he is deemed 
to have purchased such land. To achieve, this result, neither the consent of the 
landlord nor of the tenant is required or contemplated. It is by a deeming 
provision that such a tenant is made a statutory purchaser of the land held 
by him as a tenant. 

The right of a tenant to be deemed to have purchased land under s. 32(J) 
is, however, ‘‘subject to the other provisions of this section and the provisions 
of the next succeeding sections’’. Section 32G prescribes the procedure to be 
followed for determining the price of land to be paid by the tenants. Under 
sub-s. (/) thereof, as soon as may be after the tillers’ day, the Agricultural 
Lands Tribunal shall publish or cause to be published a publie notice in the 
prescribed form in each village within its jurisdiction calling upon (a) all 
tenants who under s. 32 are deemed to have purchased the lands; (b) all land- 
Jerds of such lands and (c) all other persons interested therein to appear be- 
fore it on the date specified in the notice. The Tribunal is enjoined to record 
in a prescribed manner the statement of the tenant whether he is or is not 
willing to purchase the land held by him as a tenant. Consequences of failure 
to appear by the tenant or of his unwillingness to purchase the land are pro- 
vided in sub-s. (3) thereof. Under that sub-section where any tenant fails 
to appear or makes a statement that he is not willing to purchase the land, 
the Tribunal shall by an order in writing declare that such tenant is not 
willing to purchase the land and that the purchase is ineffective. A pro- 
viso to this sub-section provides that if such order is passed in default of the 
appearance of any party, the Tribunal shall communicate such order to the 
parties and any party on whose default the order was passed, may within 60 
days from the date, on which the order was communicated to him, apply for the 
review of the same. Sub-section (4) provides for determination of the purchase 
price payable by a tenant after holding an enquiry when a tenant is willing to 
purchase. Sub-section (5) requires that in the case of a tenant, who is deemed 
to have purhased the land on the postponed date, the Tribunal shall as soon 
as may be, after such date determine the price of the land. Under s. 32K(3) 
arrears of instalments of purchase price are recoverable by the Tribunal as 
an arrear of land revenue. Section 32M of the Act inter alia makes the pur- 
chase to be ineffective on tenant-purchaser’s failure to pay purchase price. 
Under sub-s. (J) thereof, a tenant who has paid the price in a lump sum or 
the last instalment of such price, is entitled to a certificate of purchase in the 
prescribed form. Such a certificate is made conclusive evidence of his pur- 
chase. This sub-section further provides that in the event of failure of re- 
covery of purchase price as arrears of land revenue, the purchase shall be in- 
effective and the land shall be at the disposal of the Tribunal under s. 32P and 
any amount deposited by such tenant-purchaser towards the price of the land 
shall be refunded to him. It is implicit in the scheme of ss. 32, 32G and 32M 
that in a case governed by s. 32 a tenant is deemed to have purchased the land 
on the tillers’ day or on the postponed date. If, however, later on he fails 
to appear before the Tribunal when a notice is served upon him under s. 32G 
or if he expresses his unwillingness to purchase the land or if the purchase price 
is not recovered from him as provided under s. 32K read with s. 32M then the 
purchase becomes ineffective. Under s. 382P when the purchase of a land by a 
tenant becomes ineffective inter alta under s. 32G or 32M, the Tribunal may 
after holding a formal enquiry, direct that the land shall be disposed of in the 
manner prescribed in sub-s. (2). “Under sub-s. (2) such a direction may inter 
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alia provide for the summary eviction of the tenant or for the surrender of the 
land to the former landlord. 


The effect of these provisions is generally summed up by the Supreme Court 
in Sri Ram Ram Narain v. State as under (p. 824): 


“|. .The title of the landlord to the land passes immediately to the tenant on tke tillers’ 
day and there is a completed purchase or sale thereof as between the. landlord and the 
tenant. The tenant is no doubt given a locus pentientiae and an option of declaring whether 
he is or is not willing to purchase the land beld by him as a tenant. If he fails to appear or 
makes a statement that he is not willing to purchase the land, the Tribunal shall, by an order 
in writing, declare that such tenant is not willing to purchase the land and that the purchase is 
ineffective. It is only by such a declaration by the Tribunal that the purchase becomes 
ineffective. If no such declaration is made by the Tribunal, the purchases would stand as 
statutorily effected on the tillers’ day and will continue to be operative, the only obligation on 
the tenant then being the payment of price in the mode determined by the Tribunal. If the 
tenant commits default in the payment of such price either in lump or by iustalments as deter- 
mined by the Tribunal, s. 82M declares the purchase to be ineffective, but in that event the 
land shall then be at the dieposal of the Collector to be disposed of by him in the manner pro- 
vided thercin. Here also the purchase continues to be effective as from the tillers’ day until 
such default is committed and there is no question of a conditional purchase or sale taking place 
between the landlord and tenant. The title to the land, which was vested criginally in the 
landlord, passes to the tenant on the tillers’ day or the alternative period prescribed in that 
behalf. This title is defeasible only in the event of the tenant failing to appear or making a 
statement that be is not willing to purchase the land or committing default in payment of the 
price thereof as determined by the Tribunal. The tenant gets a vested interest in the land 
defeasible only in either of those cases and it cannot, therefore, be said that the title of land- 
lord to the land is suspended for any period definite or indefinite.” 


The right of a tenant to be deemed to have purchased the land under s. 32 
is also subject to s. 32F. That section is as under: 


“32F. (7) Notwithstanding anything contained in the preceding sections,— 

(a) where the landlord is a minor, or a widow, or a person subject to any mental or physical 
disability the tenant shall have the right to purchase such land under section 82 within one 
year from the expiry of the period during which such landlord is entitled to terminate the te- 
nangy under section 31 and for enabling the tenant to exercise the right ef purchase, the land- 
lord shall send an intimation to the tenant of the fact that he has attained wajority before 
the expiry of the period during which such Jandlord is entitled to terminate the tenancy under 
section 31: 

Provided that where a persou of such category is a member of a joint family, the provi- 
sions of this sub-section shall not apply if at least one member of the joint family is outside 
the categorics mentioned in this sub-section unless before the 81st day of March 1958 the share 
cf such person in the joint family has been separated by metes and bounds and the Mamlatdar 
or inquiry is satisfied that the share of such person in the land is separated, having regard to 
the area, assessment, classification and value of the land, in the same proportion as the share 
of tbat person in the entire joint family property and not in a larger proportion; 

(b) where the tenant is a minor, or a widow, or a person subject to any mental or phy- 
sical disability or a serving member of the armed forces, then subject to the provisions of clause 
(a), the right to purchase land under section 82 may be exercised — 

(i) by the minor within one year from the date on which he attains majority; 

(ii) by the successor-in-title of the widow within one year from the date on which her 
interest in the land ceases to exist; 

(iii) within one year from the date on which the mental or physical disability of the 
tenant ceases to exist; f 

(io) within one year from the date on which the tenant ceases to be a serving member of 
the armed forces : . 

Provided that where a person of such category is a member of a joint family, the provi- 
sions of Lis sub-section shall not apply if at least one member of the joint family is oulside the 
calegorics mentioned in this sub-section unless before the 31st day of March 1958 the share 


2 (1058) 61 Bom. L.R. 811, S.C. 
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of such person in the joint family has been separated by metes and bounds and the Mamlatdar 
on inquiry is satisfied that the share of such person in the land is separated, having regard to 
the area, assessment, classification and value of the land, in the same proportion a3 the share of 
that person in the entire joint family property, and not in a larger proportion, 

(£4) A tenant desirous of exercising the right conferred on him under sub-section (2) shall 
give an intimation in that behalf to the landlord and the Tribunal in the prescribed manner 
within the period specified in that sub-section: 

Provided that, if a tenant holding land from a landlord (who was a minor and has atlained 
majority before the commencement of the Tenancy and Agricultural Lands Laws (Amendment) 
Act, 1969) has not given intimation as required by this sub-section but being in possession of 
the land on such commencement is desirous of exercising the right conferred upon him under 
sub-section (7), he may give such intimation within a period of two years from the commence- 
ment of that Act. 

(2) The provisions of sections 32 to 82E (both inclusive) and sections 32G to 32R (both 
inclusive) shall, so far as may be applicable, apply to such purchase.” 


In view of the rival contentions, question arises when are the provisions of 
this section attracted. Do they apply when either a landlord or a tenant or 
both of them are under disability or whether its provisions cannot be attracted 
unless at least a landlord is under disability, but a tenant may or may not be 
under such disability ? 

sub-section (J) of this section starts with a non- -obstante clause: ‘‘Notwith- 
standing anything contained in the preceding sections.” After this non- 
_ obstante clause, follow two clauses, namely, cl. (a) and cl (b). The non- 
obstante clause is common for both these clauses. In between these two clauses 
(a) and (b) there is neither a conjunction ‘‘and’’ nor ‘‘or’’. The clauses are 
separated by a mere semicolon. The place where the non-obstante clause ap- 
pears, shows that it goes with each of the clauses (a) and (b). Clause (a) 
deals with a case where the landlord is under disability, namely, where the 
landlord is a minor or a widow or a person subject to any mental or physical 
disability. In such a case, the tenant shall have the right to purchase such 
Jand within one year from the expiry of the period during which such land- 
lord is entitled to terminate the tenancy under s. 31. Proviso to this clause 
makes a special provision when such a landlord is a member of a joint family. 
Under this proviso, where a person of such category is a member of a joint 
family, the provisions of this clause (a) shall not apply if at least one member 
of the joint family is outside the categories mentioned in the sub-section, unless 
before March 31, 1958 the share of such person in the joint family has been 
separated by metes and bounds in accordance with and subject to the terms of 
the proviso. This caluse, therefore, specifies the period within which a tenant 
bas to exercise his right to purchase the land under s. 32 when a landlord is 
under disability. The provisions thereof are complete by themselves. 

Clause (b) of this sub-section prescribes the period within which a tenant 
under disability has to exercise his right to purchase land under s. 32. The right 
to purchase land under s. 32 under this clause has to be exercised by the minor 
within one year from the date on which he attains majority, by the successor- 
in-title of the widow within one year from the date on which her interest in the 
Jand ceases to exist, by a person subject to any mental or physical disability 
within one year from the date on which the mental or physical disability of the 
tenant ceases to exist and by a serving member of the armed forces within one 
year from the date on which the tenant ceases to be a serving member of the 
armed forces. This clause contains a proviso which is similar to the one under 
clause (a). Clause (b) is also complete by itself. There is nothing in the lan- 
guage of cl. (b) to suggest that it is in the nature of a proviso to cl. (a). Itis 
an independent provision which can apply even when the tenant alone is under 
disability. It is not possible to take the view that its provisions will not be 
attracted unless a landlord is also under disability. Each of clauses (a) and 
(b) is complete by itself and can apply independently of each other. <A case 
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' may, however, arise when both a landlord and a tenant are simultaneously un- 
der disability. In such a case, if the period during which the landlord’s right 
to terminate the tenancy under s. 31 has expired before a tenant’s right to pur- 
chase land may be exercised, right of the tenant to purchase land has to be exer- 
cised in accordance with the provisions of cl, (b) within the time therein speci- 
fied. If, however, the period during which such a landlord is entitled to ter- 
minate the tenancy under s. 31 has not expired when a tenant under such 
disability has become entitled to exercise his right of purchase under cl. (b), the 
provisions of el. (a) will prevail over those of cl. (b) because cl. (b) inter alta 
contains the words ‘‘subject to the provisions of clause (a@).’’ 

Reliance was placed by Mr. Warke upon the marginal note of s. 32F. It con- 
tains the words ‘‘right of tenant to purchase where landlord is minor, ete.” A 
marginal note may sometimes be an aid to interpretation but the use of the 
word ‘‘ete.’’ does not restrict the operation of s. 32F only to a case where a | 
landlord is under disability. On a plain reading of cls. (a) and (b) of sub- 
s. (1), the provisions thereof will apply when either a landlord or a tenant is 
under disability or when both of them are under such disability. 


In the order of the Maharashtra Revenue Tribunal, which is challenged in 
Special Civil Application No. 2198’ of 1966, the President of the Tribunal has 
observed that 

“the provisions of section 82F relate only to a case where a landlord is a disabled person. 
There certain procedure is provided for to enable the tenant to purchse the land. It ‘is entirely 
wrong to contend that sub-section (1)(b) of section 32F of the Bombay Tenancy & Agricultural 
Lands Act, 1948 should be read as an independent provision qualifying the provisions of section 
32F and is not restricted to a case where the landlord himself is a disabled person falling under 
sub-section (1) of section 82F of the Act.’ Similar view has been taken by the Tribunal in 
Tenancy Appeal No. 1769 of 1964 decided on February 1,'1965, Banubai v. Manoramabat.>”” 


In Banubas’s case relied upon by the Tribunal, the point that arose for de- 
cision was whether a tenant who is a widow is entitled to become a statutory 
purchaser. The Tribunal pointed out that in 82F(/)(b) the Legislature has 
used the word ‘‘may’’ and that clearly showed that the right which the tenant 
got under s. 32 or sub-s. (/) of s. 31 was not in any way affected. The 
provisions in el. (b) of s. 32F (7) is an enabling provision and this is in accor- 
dance with the interpretation put by the High Court in regard to s. 31 of the 
Act. Later on the Tribunal observed that the provision contained in cl. (b) 
of s. 32F' (7) is merely an enabling provision and it does not affect the right of 
a tenant who may be a minor or a widow, to exercise the right of purchase, 
which is given to it by s. 32 and also recognised by cl. (a) of s. 832F(J). This 
Tribunal has recently taken the above view in Yeshwant Balram Owaleker v. 
Smt. §. H. Patil4 Consequently the Tribunal took the view that a widow who 
is a tenant is entitled to purchase land. 

It is clear from the above decision of the Maharashtra Revenue Tribunal in 
the case of Banubai v: Manoramadai, that there is no observation, much less 
a finding, to the effect that to attract the provisions of s. 32F of the Act, the 
landlord must, in any event, be a disabled person. Nor is such a view taken in 
Yeshwant Balram Owalekar v. Smt. X. H. Patil. In that case, the only question 
that arose for consideration was whether a widow who is a tenant is entitled 
to purchase land under s. 32 or whether the right to purchase land in her case 
was only given to a successor-in-title. The view taken was that there was no 
reason why a widow when shé was a tenant, was not entitled to purchase the 
land. It was said that if she chose to continue to be a tenant her successor 
would be entitled after her death to purchase land but that.did not mean that 
she was not entitled to purchase the land under s. 3832F (7). 


3 nae 13 Tenancy Law Reporter 1883. decided on January 27, 1965. 
4 (1965) Tenancy Appeal 904 of 1064, 
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Our attention. has not been invited to any other decision of the Maharashtra 
Revenne Tribunal where clearly the view taken is that the provisions of s. 32F 
will be attracted only if a landlord is at least a person under disability. We 
are also unable to concur with the view taken by the Maharashtra Revenue 
Tribunal abont the right of a widow as a tenant to purchase the land. 

Section 32F does ‘not create a right to purchase land in a tenant indepen- 
dently of the provisions of s. 32. It is explicit from the language of els. (a) 
and (b) of sub-s, (7) that it provides for the period within which a tenant has 
to exercise his right to purchase conferred upon him by s. 32. Clause (a) inter 
alta states: ‘‘The tenant shall have the right to purchase such land under 
section 82....’’ Clause (0) inter aka states ‘‘....the right to purchase land: 
under section 32 may be exercised....’’ In a case covered by s. 32F there also 
results a statutory transfer of ownership in favour of a tenant, but such trans- 
fer of ownership is not automatic. Sub-section (JA) of this section enjoins upon 
a tenant desirous of exercising the right conferred on him under sub-s. (J) to 
give an intimation in that behalf to a landlord and the Tribunal in the pres- 
eribed manner within the period specified in that sub-section. A proviso has 
been. added to this sub-section by the Maharashtra Act No. XLIX of 1969, but it 
is unnecessary to refer to the same. This sub-section, therefore, prescribes the 
time within which and the manner in which a tenant desirous of exercising his 
right to purchase has to give an intimation. When such an intimation is given, 
he is deemed to have purchased the land because by sub-s. (2) thereof, pro- 
visions of ss. 32 to 32E (both inclusive) and ss. 32G to 32R (both inclusive) 
shall, so far as may be applicable, apply to such purchase. The words ‘‘such 
purchase’’ connote a purchase by a tenant who has given an intimation in 
respect of his desire to purchase land within the time specified and in the 
manner preseribed by this section. 

Consequences of failure on the part of a tenant to give intimation of his 
desire to purchase land within the time specified or in the manner prescribed 
by s. 32F are provided in s. 82P. That section inter alta states that where a 
tenant fails to exercise the right to purchase the land held by him within the 
specified period under s. 32F, the Tribunal may, after holding.a formal en- 
quiry, direct that the land shall be disposed of in the manner provided in 
sub-s. (2). The cumulative effect of the provisions of s. 32F read with those 
of s.. 32P is that in a ease where a landlord or a tenant or both of them are 
under disability a tenant shall be deemed to be a purchaser of the land held 
by him as a tenant only if he gives an intimation of his desire to purchase land 
to the landlord and the Tribunal in the manner prescribed and within the time 
specified in s. S82F. 

Provisions of the Act which provide for automatic statutory transfer of 
ownership in favour of the tenant may be contrasted with those where the 
statutory transfer takes effect upon some act being done or intimation being 
given by the tenant. Section 32 and s. 38C(J) of the Act provide for auto- 
matie statutory transfer of ownership in favour of the tenant. Under these 
sections respectively, a tenant and an ex¢luded tenant shall be deemed to 
have purchased from landlord land held by him as tenant. Under s. 32 such 
a statutory purchase is generally effected on the tillers’ day or on the post- 
poned date. While under s. 338C(/) it is effected on April 1, 1962. In these 
cases, tlio statutory purchase in favour of the tenant is automatic. ‘It does not 
require any act to be done or any intimation to be given by the tenant. These 
provisions have to be contrasted with those of s. 32F, sub-s. (3) and (4) of 
s, 33C and s. 43-ID. In each of these cases, a tenant has to give an intimation 
or a notice to the landlord and Tribunal as therein respectively provided. It 
is only on giving such an intimation or a notice within the time specified in the 
prescribed manner that a statutory purchase becomes effective in favonr of the 
tenant. 

‘Question then arises whether s. 32F confers a right to purchase the land upon 
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a tenant in addition to the right conferred by s. 32. Such a question has to 
be answered in the negative. When conditions laid down im s. 32K exist, 
there is no automatic statutory purchase of land by a tenant under s. 32. Under 
s. 32 a tenant is deemed to have purchased from the landlord.the land held by 
him as a tenant without giving him any intimation or doing any other act. 
Where a tenant is.under disability if he is deemed to have purchased land under 
s. 82 on the tillers’ day or on the postponed date, then a question of exercise of 
a right by a tenant to purchase land under s. 32E cannot, possibly arise. There 
is no question of exercising a right to purchase land by a tenant under s. 32F, 
if he is already deemed to have purchased the land under s. 32. But in a case 
covered by s. 3832F, provisions of s. 32 apply only after an intimation is given 
as contemplated by s. 32F (JA) and this is evident from the langnage of snb-s. 
(2) of the said section. 

The argument on behalf of the tenant then was that just as under s. 31 a 
landlord under disability has two opportunities to terminate the tenancy, 80 
also a tenant under disability has two opportunities to exercise the right to 
purchase land held by him as a tenant—one under s. 32 and the other under 
s. 82F. To support this contention emphasis was laid upon the use of the 
word ‘‘may’’ in s. 32H'(J)(6) which states ‘‘the right to purchase land under 
section 32 may be exercised...’’ and upon the decision of this Court in Jiwrtben’s 
ease. As pointed out earlier in Jtviben’s case, this Court has taken the view 
that under s. 31 of the Act, a widow can terminate the tenancy of a land and 
can apply for possession under s. 29. But the provisions of ss. 31 and 32 are 
not in part materia, Even by analogy such a decision cannot be helpful in 
interpreting the provisions of s. 32 read with those of s, 32F. Under s. 32(J) 
the right to purchase land is generally given to every tenant. But its provi- 
sions are made subject to the other provisions of the section and the provisions 
of the next succeeding sections. Section 32F (J) which is one of the next suc- 
ceeding sections starts with a non-obstante clause—‘‘notwithstanding anything 
contained in the preceding sections.’’ The effect of these two provisions there- 
fore is that the right conferred upon a tenant under s. 32 is subject to the 
provisions of s. 32F. The two sections do not confer independent rights or 
opportunities to purchase land upon a tenant. Section 32F prescribes a special 
procedure for exercise of a right to purchase land conferred upon a tenant by 
s. 82 when either a landlord or a tenant or both of them are under disability. 
Such a tenant has only one right to purchase. He has to give an intimation 
under s. 32F (1A) and then the provisions of ss. 32 to 32E (both inclusive) 
and 32G to 32R (both inclusive) apply to such purchase. The mere use of 
the word ‘‘may’’ is insufficient to conclude that s. 382F' (7) (b) gives an additional 
right. 

There are four classes of tenants under disability considered under s. 32F 
(1)(6). These are a widow, a minor, a person subject to any mental or phy- 
sical disability or a serving member of the armed forces. If by reason of the 
provisions of s. 32 such a tenant is deemed to have purchased the land, the 
question of exercising his right to purchase the land under s. 82F can never 
arise. But s. 32F prescribes procedure for exercise of right to purchase the 
land by tenant under s. 32. It is, therefore, implicit that but for such exercise 
of right by a tenant under s. 32F he is not deemed to be a purchaser under 
s. 82. In Bapu Dnyanw v. Sadeshiv Ramchandra’ at pp. 407-408 while con- 
sidering the scheme of ss. 32 and 82F of the Act, this Court overlooked the fact 
that s. 32F prescribes the manner in which and the time within which a right 
to purchase under s. 32 has to be exercised by a tenant when a landlord or a 
tenant or both of them are under disability, and that s. 32H does not create 
Sa e right to purchase land in a tenant apart from that conferred 

y 8. 32. 
In Special Civil Application No. 2198 of 1966, on the tillers’ day the tenants 
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of the land were a widow and two minor sons, but none of the sons is made a 
party to the proceedings. Counsel on behalf of the petitioner and respondent 
No. 1 under the circumstances wanted the matter to be decided on the footing 
that a widow alone is a tenant and that this, decision should not affect the 
right, if any, of any of the two sons. Such a case is governed by s. 8382F (7)(b) 
as the tenant is a widow. In view of the provisions of cl. (b) the right to 
purchase under s. 32 can be exercised by the successor-in-title of the widow 
within one year from the date on which her interest in the land ceases to 
exist. In such a case, a tenant-widow cannot be deemed to have purchased 
the land under s. 32. Under the circumstances, Special Civil Application No. 
2198 of 1966 is allowed, the rule is made absolute and the order passed by the 
Maharashtra Revenue Tribunal, District Deputy Collector, Savantwadi and the 
Additional: Mamlatdar and the Agricultural Lands Tribunal No. IV, Kudal, 
declaring respondent No. 1 to be a purchaser is set aside. The proceedings 
initiated by the Agricultural Lands Tribunal under s. 32G of the Act for 
determining the purchase price payable by respondent No. 1 are quashed. 


In Special Civil Application No. 1916 of 1965 widow Lahanubai (landlord) 
died in the year 1960. Her successor-in-title could have terminated the tenancy 
under s. 31 of the Act before the expiry of the period of one year from the 
date of her death. The period so prescribed for termination of tenancy by 
the successor-in-title cannot be extended merely because there existed a dis- 
pute as regards who is her successor-in-title, Under sub-s. (JA) read with 
s. 82F(/) (a) it was obligatory upon Rangnath and Babu (sons of deceased 
tenant Ganu) to give intimation of their desire to purchase land to the land- 
lord and the Tribunal within a period of one year from the expiry of the 
period during which the successor-in-title of widow Lahanubai could have 
terminated the tenancy under s. 31. Such an intimation they failed to give 
and they thus failed to exercise their right to purchase. The Agricultural 
Lands Tribunal, the Assistant Collector and the Maharashtra Revenue Tribunal 
were, therefore, right in taking the view that the tenants failed to exercise 
their right to purchase and the land had to be disposed of in accordance with 
the provisions of s. 32P of the Act. In the result, Special Civil Application 
No. 1916 of 1965 is dismissed and the rule is discharged. 


In Special Civil Application No. 2137 of 1967 the tenant was under dis- 
ability, being a minor on the tillers’ day. The Maharashtra Revenue Tribunal 
was in error in taking the view that s. 32F did not apply in this case and that 
under s. 32 the tenant, though a minor, had become the owner of the land and 
the price payable by him had to be determined. It was obligatory upon the 
tenant to give intimation as prescribed by s. 32F'(/-A). As the tenant had 
not given such an intimation within the time prescribed, he had failed to ex- 
ereise his right to purchase the land held by him as a tenant. In the result, 
Special Civil Application No. 2137 of 1967 is allowed and the rulo is made 
absolute. The order. passed by the Maharashtra Revenue Tribunal is set aside. 
It is unnecessary in the present case to remand the matter to the Agricultural 
Lands Tribunal as directed by the District Deputy Collector, Chalisgaon, as 
the tenant has failed to exercise his right to purchase under s. 398 and the land 
has to be disposed of in accordance with the provisions of s. 32P as directed 
by the Agricultural Lands Tribunal. 

In the circumstances of these cases, we order that cach party will bear its 
costs of these Special Civil Applications. 

Order accordingly. 


806 THE BOMBAY LAW REPORTER. [VOL. LXXII, 


SUPREME COURT. 


Present: Mr. Justice A. N. Ray and Mr. Justice I. D, Dua. 


SHESHANNA BHUMANNA YADAV v. THE STATE OF 
MAHARASHTRA.® 


Indian Evidence Act (I of 1872), Secs. 183, 114, Illustration (b)—Nature of corroboration of 
approver’s evidence. 

The nature of corroboration in the case of an accomplice is that it is confirmatory evi- 
dence and it may consist of the evidence of second witness or of circumstances like the 
conduct of the person against whom it is required. Corroboration must connect or tend 
to connect the accused with the crime. When it is said that the corroborative evidence 
must implicate the accused in material’ particulars it means that it is not enough that a 
piece of evidence tends to confirm the truth of a part of the testimony to be corroborated. 
That evidence must confirm that part of the testimony which suggests that the crime was 
committed by the accused. If a witness says that the accused and he stole the sheep and 
he put the skins in a certain place, the discovery of the skins in that place would not cor- 
roborate the evidence of the witness as against the accused. But if the skins were found 
in the accused’s house, this would corroborate because it would tend to confirm the state- 
ment that the accuséd had some hand in the theft. 

Sarwan Singh v. The State of Punjab! and Lachhi Ram v. State’, referred to. 


Tan facts are stated in the judgment. 


Yogeshwar Prasad, at State expense, for the appellant. 
S. B. Wad and 8. P. Nayar, for the respondent. 


Ray J. This appeal by special leave is against the judgment dated De- 
cember 18, 1968 of the High Court at Bombay dismissing the appeal and con- 
firming the conviction of Moti alias Narayan Sheshanna Yadav and Sheshanna 
Bhumanna Yadav accused Nos. 2 and 3 respectively, except that the conviction 
of accused No. 2 of the substantive offence of murder under s. 302 was altered 
and accused No. 2 was convicted of an offence under s. 302 read with s. 120B 

as well as of offence under s. 302 read with s. 34 of the Indian Penal Code. 
The High Court confirmed the sentence of death passed against accused No. 3 
Sheshanna Bhumanna Yadav. Accused No. 2 son of accused No. 3 was at the 
time of the judgment of High Court of 17 years of age. The High Court 
reduced the punishment of accused No. 2 to rigorous imprisonment for life. 
Accused No. 1 Hiralal was the domestic servant of Dr. Nanavati grandfather of 
the deceased Narendra. 
. Accused No. 1 Hiralal Jamnadas Joshi, accused No. 2 Moti alias Narayan 

Sheshanna Yadav and accused No. 3 Sheshanna Bhumanna Yadav were 
charged with having entered into criminal conspiracy with approver Dinkar 
Sakharam between December 19, 1967 and January 4, 1968 at Deolali Camp 
for the purpose of committing the murder of Narendrakumar and committed 
house breaking and thefts in the house of his grandfather Dr. Nanavati and 
disposed of the property so obtained and caused the evidence of murder to 
disappear with the intention of screening the offenders from lawful punishment 
and that these acts were done in pursuance of the said criminal conspiracy, 
an offence punishable under s. -120B read with ss. 302, 454, 380, 414 and 201 of 
the Indian Penal Code. Accused Nos. 1 to 3 were further charged with having 
committed the murder of Narendrakumar in complicity with approver Dinkar 
Sakharam and the said murder came to be committed in furtherance of com- 
mon intention of all the accused, an offence punishable under s. 302 read with 
s. 34 of the Indian Penal Code. They were further charged under ss. 201, 
454, 380 and 411 of the Indian Penal Code. 


*Decided, Alay 8, 1970. Criminal Appen 1 [1957] S. C. R. 953. 
No. 225 of 1909. 2 [1907] 1 S. C. R. 248. 
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Dr. Dalichand Nanavati the grandfather of deceased Narendrakumar who 
met unnatural and unfortunate end at the hands of accused No. 2 and one 
Dinkar Sakharam subsequently turned approver, resided at Deolali Camp at 
Dhondi Road in bungalow No. 17 for about 11 years. He was a registered me- 
dical practitioner. At the relevant time he was in pharmaceutical business for 
the manufacture of medicines. The head office was at Bombay. The branch 
was at Deolali. The owner of bungalow No. 17 was Naramanna Bhumanna 
Yadav brother of accused No. 3. Narsanna (sic) was a person of unsound 
mind and accused No. 3 was the holder of power of attorney. Accused No. 3 
resided at the rear portion of bungalow No. 17. The bungalow was agreed to 
be sold to Dr. Nanavati. There were civil and criminal proceedings out of 
that transaction. Bungalow No. 17 was eventually sold to a third party on 
May 11, 1964. In the sale deed it was said that possession of the portion in 
the occupation of Dr. Nanavati would be handed over to the vendee when the 
proceedings pending against Dr. Nanavati concluded. Dr. Nanavati succeeded 
- jn those proceedings. Therefore, possession could not be given by the vendor 


` to the vendee. 


In the month of November, 1967 Dr. Nanavati’s wife left Deolali for Jodh- 
pur. Dr. Nanavati also left Deolali and went to his native place leaving his 
grandson Narendra, who was about 15 years of age in the care of his domestic 
servant accused No. 1. 

The prosecution case was as follows. Accused No. 3 thought that Dr. Nana- 
vati’s departure from Deolali leaving his grandson Narendra at the bungalow 
in charge of the domestic servant was a good opportunity to commit theft of 
articles in the house of Dr. Nanavati and to murder his grandson Narendra 
with a view to frightening Dr. Nanavati to vacate the bungalow. Accused 
No. 3 called Dinkar on December 19, 1967 and suggested to Dinkar that the 
latter should commit the murder of Narendra after December 21, 1967 when 
Dr. Nanavati would leave the bungalow and his grandson Narendra would be 
there with the domestic servant. Accused No. 3 proposed a reward to Dinkar, 
namely, a motor cycle and a further sum of Rs. 100. Accused No. 3 told 
Dinkar that the said accused had committed two murders prior to that date 
but nothing happened to him. Dinkar at first expressed his inability to un- 
dertake the job. Accused No. 3 then said that Dinkar should take accused 
No. 2 who was the son of accused No. 3 for the job. 

Accused No. 2 and Dinkar started getting familiar and friendly with Narendra. 
They visited his house regularly. They moved about with Narendra. On De- 
cember 25, 1967 accused No. 1 the domestic servant of Dr. Nanavati left 
Deolali and went to Bombay. Accused No. 2 and the approver Dinkar took 
Narendra out with the intention of murdering him but because of certain in- 
terruption they could not muster courage to achieve that object. On December - 
27, 1967 accused: No. 3 called Dinkar and told him and accused No. 2 that he was 
going to Nasik in connection with some Court work and they should murder 
Narendra and that he would look to everything after his return from Nasik. 
Nasik is about 5 or 7 miles from Deolali. 

Accused No. 2 and Dinkar took Narendra to a lonely area beyond Barne’s 
High School'on the pretext of collecting clothes from a washerman and went 
to the house of the latter and collected a couple of garments. Thereafter they 
went to a garden where they drank water and then went to an open field. There 
they plucked fresh groundnuts and started eating them. Accused No. 2 and 
Dinkar took Narendra to a jowar field. Dinkar gave a blow with his hand on 
the neck of Narendra as a result of which Narendra fell down. Accused: No. 2 
and Dinkar held Narendra tightly. Dinkar sat upon his abdomen and started 
choking his throat with both his hands and accused No. 2 gagged his mouth 
and nose. Dinkar gave blows on Narendra’s abdomen. After Narendra was 
choked for about 10/15 minutes, he breathed his last. 

Accused No. 2 then asked Dinkar to take out the key of the bungalow which 
he had seen Narendra putting in his pockét and Dinkar removed the key and 
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gave it to accused No. 2. Accused No. 2 scraped some earth and dug a small 
pit and placed Narendra in it, face downwards, and covered it with some 
loose earth. Accused No. 2 and Dinkar then returned to the house of accused 
No. 3. On being told that accused No. 2 and Dinkar had accomplished the 
murder of Narendra accused No. 3 was happy and gave them Rs. 10 to cele- 
brate the occasion by seeing a picture. Accused No. 3 told accused No. 2 and 
Dinkar that the following day they must take out all the goods from the house 
of Dr. Nanavati and hand them over to him. 


When Dinkar went to the house of accused No. 3 the following morning, 
Dinkar heard aceused Nos. 2 and 8 saying that Dr. Nanavati would not be able 
to live in that bungalow any longer. Accused No. 2 and Dinkar then went to the 
bungalow of Dr. Nanavati and opened the lock with the key which had been 
removed from Narendra’s pocket. Accused No. 2 and Dinkar locked the front 
door from outside and kept the back door ajar and removed a large number 
of articles which were in cupboards which they opened with the help of a 
bunch of keys which they found in the house. Accused No. 2 and Dinkar again 
went to the bungalow of Dr. Nanavati on the subsequent day. They removed 
two cycles and several other articles and handed them over to accused No. 8. 
Accused No. 3 gave to the approver Dinkar a cycle and some of the property 
which had been recovered from the house of Dr. Nanavati. 


Dr. Nanavati returned to Deolali along with his wife on January 4, 1968. 
They found the front door of the house locked. They made enquiries. Ulti- 
mately, they entered the house by breaking open the lock and found that 
Narendra was not in the house, that the whole house had been ransacked and 
the back door was ajar. Dr. Nanavati reported the matter to the police. Cluc 
was furnished by a piece of cloth which had been stolen from the house of 
Dr. Nanavati. That piece of cloth had been given by accused No. 3 to the 
approver Dinkar who gave it to a tailor named Thakur for stitching a pair 
of trousers for him. Dr. Nanavati happened to go to the shop of Thakur and 
made enquiries about the piece of cloth which was found in the tailor’s shop. 
Accused No. 2 and Dinkar took away the cloth from the tailor’s shop when 
they heard of the enquiries about the piece of cloth. Dinkar gave some money 
to the tailor. Dinkar and accused No. 2 raised some money by pledging a 
cycle which they had with them. The police came to the tailor’s shop, made 
enquiries and ultimately accused No. 2 and Dinkar were arrested on January 
23, 1968. Dinkar pointed out the place of the occurrence to the police on that 
day. On January 24, 1968 some human bones were found at that place. On 
January 25, 1968 accused No. 8 was arrested. Dinkar and accused No. 2 
made various statements and led the police to various places. Several articles 
stolen from the house of Dr. Nanavati were recovered. On February 12, 1968 
Dinkar made a full-fledged detailed confession. 

In the High Court three questions were canvassed. First, whether there was 
corroboration in regard to the crime. Secondly, whether there was corrobo- 
ration in regard to accused Nos. 2 and 3 bemg guilty of the offence. Thirdly, 
whether there was corroboration in regard to the approver’s story about the 
conspiracy and the common intention by way of a pre-conceived plan to mur- 
der Narendra. The High Court found that there was corroboration of the 
evidence which connected accused Nos. 2 and 3 not only with the offence of theft 
but also with murder. The High Court also came to the conclusion that there 
was corroboration of the evidence of Dinkar in material particulars in regard 
to the connection of the accused with the crime and in regard to the conspiracy 
as well as the common intention. 

The law with regard to appreciation of appyrover’s evidence is based on 
the effect of ss. 183 and 114 illustration (b) of the Evidence Act, namely, that 
an accomplice is competent to depose but as a rule of caution it will be unsafe 
to convict upon his testimony alone. The warning of the danger of convict- 
ing on uncorroborated evidence is therefore given when the evidence is that of 


1970.}. SHESHANNA BHUMANNA V. THE STATE (s.C.)—Hay J. 809 


an accomplice. The primary meaning of accomplice is any party to the crime 
charged and some one who aids and abets the commission of crime. The 
nature of corroboration is that it is confirmatory evidence and it may consist 
of the evidence of second witness or of circumstances like the conduct of the 
person against whom it is required. Corroboration must connect or tend to 
connect the accused with the erime. When it is said that the corroborative 
evidence must implicate the accused in material particulars it means that it 
is not enough that a piece of evidence tends to confirm the truth of a part of 
the testimony to be corroborated. That evidence must confirm: that part of 
the testimony which suggests that the crime was committed by the 
accused. If a witness says that the accused and he stole the sheep and he 
put the skins in a certain place, the discovery of the skins in that place would 
not corroborate the evidence of the witness as against the accused. But if the 
skins were found in the accused’s house, this would corroborate because it 
ae tend to confirm the statement that the accused had some hand in the 
theft. l 

This Court stated the law of corroboration of accomplice evidence in several 
decisions. One of the earlier decisions is Sarwan Singh v. The State of Punjab! 
and the recent decision is Lachhi Ram v. State In Sarwan Singh’s case 
(supra) this Court laid down that before the Court would look into the corro- 
borative evidence it was necessary to find out whether the approver or accom- 
plice was a reliable witness. This Court in Lachht Ram’s case (supra) said 
that the first test of reliability of approver and accomplice evidence was for 
the Court to be satisfied that there was nothing inherently impossible in evi- 
dence. After that conclusion is reached as to reliability corroboration is re- 
quired. The rule as to corroboration is based on the reasoning that there must 
be sufficient corroborative evidence in material particulars to connect the aceus- 
ed with the crime. 

In the present appeal, counsel on behalf of the appellant contended that 
there was no corroboration of the actual participation in the murder and 
secondly that accused No. 3 could be guilty of theft but not of murder. The 
Washerman said that Dinkar was his classmate and through Dinkar he came 
to know accused No. 2. The washerman further said that he used to wash the 
clothes of accused No. 2 and on December 27, 1967 Dinkar and accused No. 2 
came to the washerman’s house to take out a few clothes which he had washed 
for them. The washerman also said that Dinkar and accused No. 2 had with 
them a boy who was of fair skin and wore khaki shorts and a white shirt. 

Mohan Lal Boob, an agriculturist, gave evidence that on December 27, 1967 
he was watering the crops. Three persons turned up one of whom was accus- 
ed No. 2 and the other was known to him by face and third was a boy of 14 
or 15 years of age wearing khaki shorts and a shirt. Mohan Lal Boob said 
that he saw all of them sitting down in the field, drank water and purchased 
radishes from a woman who was sitting nearby. 

It may be difficult to find corroborative evidence of the actual killing. 
Dinkar showed the place of occurrence. Eventually, a few things were dis- 
covered there, namely, a shirt, a chain, a skull having the upper jaw with 18 
teeth, & bone, bunch of hair. These things were found on January 28, 1968. 
The shirt and the chain were identified by Dr. Nanavati and his wife to be- 
long to Narendra. <A girl of 14 named Garadin Bride who was a classmate 
of Narendra said that Narendra wore a chain similar to the one that was 
shown. The medical evidence was that the bones were those of a human being 
probably a male. Beyond that the medical evidence does not assist the pro- 
secution. The High Court found that the death of Narendra was not disputed 
because it was put to Dinkar in cross-examination that it was Dinkar alone who 
killed Narendra. Therefore, the medical evidence as to the skull and the 
bone is not of importance in view of the death of Narendra. Dr. Nanavati 


1 [1957] S. C. R. 953. "2 [1967] 1S, C. R. 243, 
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entered the house by breaking open the lock. He found the back door left 
ajar. The key which was produced by Dr. Nanavati was:found to fit the lock 
though the lock could not be operated with the key in view of the fact that 
_ Dr. Nanavati had broken it open for gaining entry into the house. 

There is also evidence of Kisan Prasad that after Christmas day in 1967 
he saw a dead body which had on it khaki shorts and white shirt. If the mur- 
der of Narendra and the theft were not parts of the same transaction, Naren- 
dra would not have been taken out to the field to be murdered there to elimi- 
nate the possibility of detection. The close proximity between murder and 
theft points to the inescapable conclusion that they formed part of the same 
transaction. Narendra was seen alive by Kewal Ram, owner of the betel shop 
on December 26, 1967. Hira Lal, the domestic servant of Dr. Nanavati left 
Deolali on December 25, 1967. The theft could not have been committed 
before the murder because in that case there would be complaint by Narendra 
and the house in that case would also have been broken open for committing 
ihe murder. All these features prove that the murder and the theft formed 
the same transaction and were committed by the same persons. Narendra 
was seen alive in the company of accused No. 2 and Dinkar. That was the 
evidence of the washerman as also of the agriculturist Mohan Lal Boob. These 
witnesses further identified the shorts and shirt of Narendra. 

Accused No. 2 produced the piece of cloth which was identical with the 
cloth of the mattress cover produced by Dr. Nanavati. Both the pieces of 
the cloth were of the identical design. The pledging of the cycle by accused 
No. 2 is of significance. The cycle was identified both by Dr. Nanavati and 
his wife. The next piece of evidence is that accused No. 2 sold some utensils’ 
to Gadekar. One of the utensils was found to have a name thereon seraped 
off. There was also a piece of handwriting with the signature of accused 
No. 2 at the foot of it and that-was the list of the articles sold to Gadekar. 
There were some articles found from the tailor’s shop. The evidence of the 
tailor was that those articles were given by accused No. 2. The discovery 
of the chain which Narendra wore was identified by Dr. Nanavati. Accused 
No. 2 sold a cycle carrier to Rupvate on January 16, 1968. The sale of that 
article was discovered on January 28, 1968. Dr. Nanavati identified the cycle 
carrier. That identification was not challenged. All these pieces of evidence 
prove the connection of accused No. 2 with the crime. 

With regard to accused No. 3 it is found that there were civil and criminal 
proceedings between him and Dr. Nanavati. Accused No. 8 had the motive not 
only to make it impossible for Dr. Nanavati to stay in the bangalow but also 
to commit theft in his house. Accused No. 3 gave several articles to a person 
called Takalkar. Takalkar had dealings with acensed No. 3 in the past. Takal- 
kar said that accused No. 3 gave him some pieces from silver idols and other 
silver articles and wanted money by disposing of the same. Takalkar purchased 
the entire silver material from accused No. 3 for Rs. 175. Takalkar also said 
that at the request of accused No. 3 he kept that bag of utensils in his godown 
and gave the key of the godown to accused No. 3 who afterwards returned the 
key. The police came to the shop of Takalkar and he was asked to produce 
the gunny bag which he did.. The articles in the gunny bag were 
taken and the articles excepting the lump of silver were identified by Dr. Nana- 
vati and by his wife. The identification was not challenged in cross-examina- 
tion. It is obvious that silver lump could not be identified: At this stage 
it is to be noticed as to whether there is evidence to connect accused No. 3 with 
murder. The transaction was one composite unit of murdering Narendra 
and committing theft. 

The discovery of articles in the godown of Takalkar was as a result of a 
statement by accused No. 2. The name of aceused No. 3 was found in the 
note-book of Takalkar. The relationship of father and son between accused 
No. 3 and accused No. 2 is not to he lost sight of. Accused No. 2 and 3 
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went together for the sale of cycle carrier to Rupvate. The High Court rightly 
came to the conclusion that there was sufficient corroboration of the evidence 
of Dinkar in material particulars and that Dinkar was a reliable witness and 
it was proved that accused Nos. 2 and 3 were guilty of the offence. In view 
of the fact that there was capital sentence of accused No. 3 we went through 
the evidence to find out as to whether there was any infirmity in evidence. 
‘We have found none. l 


. The appeal, therefore, fails. The accused will surrender to his bail, if any. 
Appeal disnussed. 


CRIMINAL APPELLATE. 


Before Mr. Justice Vimadalal. 


RAMCHANDRA BHAIRU SHINGATE v. THE STATE OF 
MAHARASHTRA.® 


Criminal Procedure Cade (Act V of 1898), Secs. 238, 635 (1), 437 (b)—Indian Penal Code (Act 
XLV of 1860), Secs. 326, 307—Charge against acoused framed under s. 307, I. P. C. but 
accused convicted of offence under 8. 326, I. P. C.—Whether such conviction can be sustain- 
ed—Absence of charge under s. 326 whether can be justified under 3. 238 or 535 (1), Criminal 

` Procedure Code or curable under s. 587 (by, Cr. P. C. 


An accused cannot be convicted of an offence under s. 326 of the Indian Penal Code, 
1860, when the actual charge framed against him was one under s8. 307 of the Indian Penal 
Code and the conviction cannot be justified either under s. 288 or 585 (2) of the Criminal 
Procedure Code, 1808. In such a case the absence of a charge under s. 326 of the Indian 
Penal Code cannot also be cured az a mere irregularity under s. 587 (b) of the Criminal Pro- 

. cedure Code. i 

Section 585 (7) of the Criminal Procedure Code applies only to cases in whick either there 
is no charge at all and the offence is not of a serious nature, or in which the offence charged 
is of such a nature that there is no difference between the ingredients of that offence and 
the ingredients of the offence of which the accused has actually been convicted, or the 
offence charged comprises all the ingredients of the offence of which the accused has been 
found puilty and some more. 

Section 587 (b) of the Criminal Procedure Code does not deal with cases in which there 
is a complete omission to frame a charge in respect of the particular offence of which the 
accused has been convicted, but only deals with easez in which there is some omission of par- 
ticulars ‘‘in the charge”’in respect of the offence of which the accused has been found guilty. 

There may be an-attempt to commit murder within s. 807 of the Indian Penal Code, 
1860, even without inflicting any injury at all on the intended victim. 


The facts are stated in the judgment. 


- B.S. Bhonsale, for R. S. More, for the appellant. 
` V. P. Tipnis, Honorary Assistant Government Pleader, for the State. 


VIMADALAL J. This is an appeal by an accused who has been convicted by 
the learned Sessions Judge, Satara, of an offence under s. 326 of the Indian 
Penal Code and sentenced to two years’ rigorous imprisonment and a fine of 
Rs. 500. 

The facts of the prosecution case are that, at the material time viz. on Decem- 
ber 17, 1968, one Balvant Shingate who was an agriculturist by profession 
was working as the Talathi of a village named Sartale abqut 6 or 7 miles away 
from another village named Marde in Satara District. The said Balvant was 

*Decided, April 14, 1971. Criminal Appeal Sessions Judge, Satara, in Sessions Case 
No. 1291 of 1969, against the order of con- No.19 of 1969. 
viction and sentence passed by N. D. Kambli, 
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a close friend of one Sitaram Shingate, the brother of the accused, and the 
accused as well as his brother Sitaram had their lands in the village of Marde. 
It appears that Balvant had a brother named Waman with whom he had 
certain property disputes, and the said Waman was a friend of the accused.. 
This is the background of the relations between the parties. On the morning. 
of December 17, 1968 Sitaram had gone to Balvant’s house as Balvant needed 
Sitaram’s cart for the removal of groundnut creepers from one part of his field 
to another part of the same field, and Balvant and Sitaram, therefore, started 
to go to Sitaram’s house. On the way, they were joined by one Shankar Patil 
who was formerly a revenue Patil. The three of them went together to Sita- 
ram’s house and had tea therc, and Shankar and Balvant then left the house 
of Sitaram, Shankar being ahead by 10 or 12 paces. Whilst they were walking 
in that order and were only about 50 paces from Sitaram’s house, according 
to the prosecution, the accused Ramchandra came from the north side where 
his own field was situated, on to the road by which Balvant was proceeding. 
The prosecution case is that when he came in front of Balvant he took out a. 
knife from the pocket of his pyjama trouser and gave a blow with that knife 
on the left side of Balvant’s stomach, that Balvant then shouted, whereupon 
the aecused gave another blow on the right side of Balvant’s stomach, that 
on hearing the shouts Sitaram rushed to the spot from his house and caught 
hold of his brother the accused and lifted him up and threw him on the ground, 
in which process Sitaram himself sustained a slight injury. The prosecution 
story is that the accused then tried to strike Sitaram on his back but the blow 
missed. him and the blade of the knife came in contact with the ground and got 
bent. Sitaram then snatched the knife from the hand of the accused and gave 
it to his servant Maruti who had also come up by then, but the knife was 
ultimately taken possession of by the inJured man Balvant who kept it in a 
cloth bag which he had with himself. Balvant was then put in a bullock cart 
and was given medical attention and fortunately recovered to tell the story 
in the trial Court. On these facts, the accused was charged with the offence 
of having attempted to commit the murder of the said Balvant under s. 307 
of the Indian Penal Code, and having caused injuries to the said Balvant in 
that process. The Sessions Judge accepted the prosecution evidence and held 
that it was the accused who had inflicted the injuries in question on Balvant, 
but convicted him not of the offence under s. 807 of the Indian Penal Code 
with which he had been charged, but of the offence under s. 326 of the Penal 
Code and sentenced him as already stated above. It is from that order of 
conviction and sentence that the accused has preferred this appeal. 


[His Lordship after considering the evidence and holding that the prosecu- 
tion had proved the guilt of the accused beyond reasonable doubt, proceeded.} 


The only other question that survives is whether the trial Court was right 
in convicting the accused of the offence under s. 326 of the Indian Penal 
Code, when the actual charge framed against him was one under s. 307 of 
the Indian Penal Code. The offence under s. 326 of the Indian Penal Code- 
cannot be said to be a minor offence in relation to the offence under s. 307 of 
the Indian Penal Code, having regard to the fact that the punishment provided 
by s. 826 of the Penal Code is not less than that provided by s. 307, and 
having regard also to the fact that the ingredients of the two offenees are 
different in some respects. The conviction of the accused under s. 326 of the 
Penal Code by the trial Court cannot, therefore, be justified under the provi- 
sions of s. 288 of the Code of Criminal Procedure nor, in my opinion, can 
that conviction be buttressed by s. 585(7) of that Code which provides that 
a finding or sentence is not invalidated merely because no charge was framed, 
unless a failure of justice has been occasioned thereby. Section 585(Z) can- 
not be invoked in cases in which the ingredients of the offence charged and of 
the offence of which the accused, has been found guilty are m any manner 
different, for the simple reason that failure of justice is bound to result in 
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such cases. In my opinion, s. 535(J) applies only to cases in which either 
there is no charge at all and the offence is not of a serious nature, or in which 
the offence charged is of such a nature that there is no difference between the in- 
gredients of that offence and the ingredients of the offence of which the accused 
has actually been convicted, or the offence charged comprises all the ingre- 
dients of the.offence of which the accused has been found guilty and some more. 
I also do not accept the contention that the absence of a charge under s. 326 
of the Indian Penal Code in the present case is a mere irregularity which can 
be cured under the provisions of s. 5387(b) of the Code of Criminal Procedure 
for, as a matter of plain language, cl. (b) of s. 587 does not deal with cases in 
which there is a complete omission’ to frame a charge in respect of the parti- 
cular offence of which the accused has been found guilty. I have, therefore, 
come to the conclusion that the conviction of the accused under s. 326 of the 
Indian Penal Code by the trial Court cannot be sustained and must be aside. 

That does not, however, mean that the accused must be acquitted im the 
present case. An appellate Court has ample powers under s. 423(J)(b) (2) of 
the Code of Criminal Procedure to alter the finding whilst maintaining the 
sentence, so long as it does not convict the accused of an offence of an entirely 
different character. I, therefore, see no difficulty in the way of my convicting 
the accused in the present case of the offence under s. 307 of the Indian Penal 
Code and maintaining the sentence already passed upon him by the trial Court, 
if I come to the conclusion that the evidence on record proves all the ingre- 
dients of that offence. 

It was sought to be contended by Mr. Bhonsale on behalf of the accused that, 
having regard to the evidence of Dr. Desai, I cannot hold that the prosecution 
has proved the accused to be guilty of the offence of attempting to murder 
the said Balvant under s. 307 of the Indian Penal Code. He has relied upon 
the fact that Dr. Desai has in terms stated that, though in the first instance 
he thought the injuries on Balvant were serious, his opinion is that they were 
“not necessarily sufficient to endanger human life’’ and that though injuries 
Nos. 2 and 3 were in the vicinity of certain vital organs, injury 1 was not locat- 
ed on any vital part of the human anatomy. It is true that Dr. Desai has given 
that evidence in the trial Court but, in my opinion, the argument of Mr. Bhon- 
sale on this point is fallacious, in so far as it overlooks the fact that there may 
be an attempt to commit murder even without inflicting any injury at all on 
the intended victim of the offence. The most outstanding example of such a 
case is the case of Emperor v. Vasudeo Gogte! in which the accused fired two 
shots at Sir Ernest Hotson, the then Acting Governor of Bombay, from a re- 
volver at point blank range, but the shots failed to take effect, either due to 
a defect in the ammunition, or to the intervention of a leather wallet and 
folded currency notes in the pocket of the Governor. On those facts, a Divi- 
sion Bench of this Court held the accused guilty of the offence of attempting 
to murder Sir Ernest Hotson, though no injury whatsoever was caused to him 
by the act of the accused. What the prosecution has to prove in order to bring 
home an offence under s. 307 of the Indian Penal Code is, (1) that. the death 
of the victim was attempted; (2) that the death was attempted to be caused 
by or in consequence of the act of the accused; and (3) that such act was 
done either with the intention of causing death, or with the intention of causing 
such bodily injury as was sufficient in the ordinary course of nature to cause 
death. It is not necessary for me to refer to other ingredients which are. not 
applicable to the facts of the present case. In my opinion, the evidence on 
record before me in this appeal leaves no room for doubt that the death of 
Balvant was attempted to be caused by the act of the accused of stabbing him 
with a huge knife in the abdomen. There can also be no doubt that that act 
of the accused, viz. the stabbing, was done with the intention of causing death, 
or, in any event, with the intention of causing such bodily injury as was 


1 (1932) 84 Bom. L.R. 571. 
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sufficient in the ordinary course of nature to cause death, but failed to achieve 
its object because of certain supervening circumstances to which I will presently 
refer. Mr. Tipnis has pointed out the facts from which both these intentions 
ean be easily inferred. Those facts are: (1) the nature of the weapon used, 
viz. a Rampuri knife as big as 123” in length of which the blade alone was 
5%” long and 13” broad in the middle; (2) the manner in which the accused 
whipped out the knife from the pocket of his pyjama trouser and struck the 
two blows in quick succession on the unsuspecting Balvant; (3) the part of 
the body selected, viz. lower part of the abdomen which is a vital part of the 
human anatomy; and (4) the nature of the injury inflicted which, but for the 
fact that it happened to go slanting, would have inflicted irretrievable damage 
on the victim of the offence. The reasons why the accused did not succeed in 
accomplishing his intention to cause the death of Balvant, or to cause him 
bodily injury sufficient to cause death, was the prompt intervention of the ac- 
eused’s own brother Sitaram who came and bodily lifted the accused and threw 
him on the ground, and the fortuitous circumstance that- when the accused 
tried to wield a knife on Sitaram in order to get lim out of the way, it missed 
Sitaram by ‘causing him only a slight injury and the blade of the knife hap- 
pened to come in contact with the ground and got bent. But for these two 
supervening circumstances, I have no doubt that the accused would have been 
able to accomplish his object of killing Balvant or, at any rate, of causing 
bim such injuries as would be sufficient in the ordinary course of nature to 
cause, death. I have, therefore, come to the conclusion that the evidence on 
record from which all these conclusions follow establishes beyond any reason- 
able doubt all the ingredients of the offence under s. 307 of the Penal Code 
of attempting to commit the. murder of Balvant, with which the accused was 
charged in the trial Court. I, therefore, convict him of that offence and 
maintain the sentence passed upon him by the trial Court. 

I cannot part with this case without observing that the sentence which the 
‘trial Court has passed upon the accused in this case is inadequate, having 
regard to the seriousness of the offence. No notice of .cnhancement of sgen- 
tence has, however, been directed to be issued on the accused: at the time of 
the admission of this appeal and I do not think it necessary to direct such a 
notice to be issued at this stage as it would entail an adjournment of the hear- 
ing of this appeal. The accused must surrender to bail within a week, 


Apneal dismissed. 


APPELLATE CIVIL. 


Before Mr. Justice Vimadalal: 
JIVANLAL DAMODARDAS WANI v. NARAYAN UKHA SALIL® 
Civil Procedure Code (Act V of 1908), O. I, r. 10—Addition of parties in suit when can be made. 


Under O. I, r. 10 of the Civil Procedure Code, 1908, the question of addition of parties 
ig not one of initial jurisdiction of the Court, but of a judicial discretion which has to be 
exercised in view of all the facts and ‘circumstances of a particular case. In a suit relating 
to property, in order that a person may be added as a party, he should be shown to have 
a direct interest-in the subject-matter of the litigation. In exercising its discretion the 
Court will not “ordinarily” add a party without the concurrence of the plaintiff, but in 
exceptional cases it can do so where the party ‘sought to be added is a necessary party as 
distinguished from a mere proper party. A necessary party is a party whose addition is 
absolutely necessary in order to enable the Court to adjudicate effectually and completely . 
on the matter in controversy between the parties i. e. that no decree can be passed in the 
suit without affecting the rights of the party who is sought to be added and the presenec 
of that party is necessary for an effectual adjadication of the questions involved in the 


$ Decided, March 4, 1971. Civil Revision Application No. 6 of 1970. 
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suit. For the addition of such a tiecessary party it makes no difference as to who makes 
the application for addition of the party, and the Court may even add such party suo motu. 

Razia Begum v. Anwar Begum, Virbhadrappa Shiloant v. Shekabaw®, Banarsi Dass v. 
Panna Lal, Rupam Pictures v. Chaganlal', Daitari Prasad v. Umakanta’, Sampathai v. 
Madhusingh® and Amon v. Raphael Tuck & Sons, Ltd., referred to. 


Tur facts appear in the judgment. 


B. Y. Deshpande, for R. 8. More, for the petitioner. 
K. J. Abhyankar, for the respondent. 


VIMADALAL J. This is an application to revise an order passed by the Civil 
Judge (J. D.), Shahada, dated October 8, 1969, granting an application by the 
defendant that one Kamlabai be added as a party to this suit. 

The facts of the plaintiff’s case are that the property in question originally 
belonged to one Dwarkadas Vithaldas, from whom the plaintiff purchased it 
.by a registered sale deed dated March 30, 1964. The defendant was a tenant 
occupying a part of the ground floor of the said property and the plaintiff by 
his notice to quit dated September 28, 1967 terminated that tenancy and filed 
the present snit on January 3, 1968 to eject the defendant. On March 14, 
1968 the defendant filed a written statement contending, inter alia, that the 
plaintiff had no title to the said property and that the owner thereof was 
Kamlabai, the wife of the said Dwarkadas from whom the plaintiff claimed to 
have purchased the property. The defendant thereafter on Angust 7, 1969 
made an application that the said Kamlabai be added as a party-defendant to 
this, suit, and the learned. Judge by his order dated October 8, 1969 under 
revision took the view that it was clear from the contention in the pleadings 
that Kamlabai had ‘‘some interest’’ in the suit property and was, therefore, 
a necessary party to the suit, that if Kamlabai was added as a party-defen- 
dant to the suit no prejudice would be caused to the plaintiff, and that the 
defendant’s application for the addition of Kamlabai as a party-defendant to 
the suit should, therefore, be granted. It is from that order that the plain- 
tiff has approached this Court in revision. The application made by the de- 
fendant for the addition of the said Kamlabai is undoubtedly an application 
under O. I, r. 10(2) of the Code of Civil Procedure, the terms of which are 
very wide and empower the Court to add any person as a party to a suit, 
either on the application of one of the parties, or even suo motu, if in its 
opinion that person ought to have been joined or his presence before the Court 
is necessary in order to enable the Court effectually and completely to adjudi- 
eate upon and settle all the questions involved in the suit. The wide terms 
of O. I,.r. 10(2) have given rise to several conflicting. decisions of various 
Courts in regard to its interpretation, but having considered the various autho- 
rities that were cited before me in the course of the hearing of this revision 
application, I think the following propositions emerge therefrom: 

(1) The question of addition of parties under O. I, r. 10, Civil Procedure 
Code, is generally not one of initial Jurisdiction of the Court, but of a judicial 
discretion which has to be exercised in view of all the facts and circumstances 
of a particular case (Razia Begum v. Anwar Begum!) ; 

(2) In a suit relating to property like the present one, in order that a per- 
son may be added as a party, he should be shown to have a direct interest 
in the anneal of the litigation (Raeta Begum v. Anwar Begum, paras. 
8 and 13); goz 

(3) In exercising its discretion under O. I, r. 10, Civil Procedure Code 
the Court. would not ‘‘ordinarily’’ add a party without the concurrence of the 


1 ER ALR. §.C. 886. 5 071] AIR. Ori. 44. 

2 (1988) 41 Bom. L.R. 240. 6 19601 A.LR. M.P. 84. 

3 100] AI.R. Punj. 57. 7 [1956] 1 All E.R, 278. 

4 (1969) 72 Bom. L. R. 827. ] 1088] ATR. S.C. 886, paras. 7, 18 and 14, 
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plaintiff. (Virbhadrappa Shilvant v. Shekaba). I am bound by that decision 
of a Division Bench of this Court and I respectfully agree with the same be- 
cause the plaintiff is the dominus litis as far as the litigation in question is con- 
ceyned. From this it would follow that it is only in exceptional cases that 
a party would be added as a party-defendant to the suit without the concur- 
rence of the plaintiff (Banarsi Dass v. Panna Lal? para. 9); 

(4) The Court would add a person as a party-defendant to a suit with- 
out the concurrence of the plaintiff to that suit only where the party sought 
to be added is a necessary party as distinguished from a mere proper party. 
This is the view which a single Judge of the Punjab High Court has taken 
in the case of Banarst Dass v. Panna Lal cited above, after considering the 
various authorities on the point, and it is a view with which I am in agree- 
ment. Since a person can be joined as a party-defendant to a suit without 
the concurrence of the plaintiff only in exceptional cases, the only line that 
the Court can draw to distinguish the ordinary rule from an exceptional case 
would be to distinguish between a ‘“‘proper party’’ and a ‘‘necessary party’’. 
This distinction has been recognised in O. I, r. 10, Civil Procedure Code itself. 
It has been held by a single Judge of this Court that a real owner is not a 
necessary party to a suit by the benamidar but is only a proper party (Rupam 
Pictures v. Chaganlals) ; 

(5) A necessary party is, as has been stated in O. I, r. 10(2), Civil Pro- 
cedure Code, itself, a party whose addition is absolutely necessary in order to 
enable the Court to adjudicate effectually and completely on the matter in con- 
troversy between the parties. That has been interpreted, in my opinion right- 
ly, to mean that no decree could be passed jn the suit without affecting the 
rights of the party who is sought to be added and the presence of that party 
is necessary for an effectual adjudication of the questions involved in the suit. 
It is only when both those conditions are fulfiled that a party could be said 
to be a necessary party to a suit (vide Daitari Prasad v. Umakanta; Sampat- 
bai v. Madhusingh® and Amon v. Raphael Tuck & Sons, Ltd.7) ; 


(G) In all the decisions cited above the application to be added as a party 
was made by the party himself who was sought to be added and Mr. More on 
behalf of the appellant sought to distinguish those cases on that ground. In 
my opinion, however, if ‘such party is a necessary party, as stated above, it 
makes no difference as to who makes the application for the addition of such 
party, and indeed, under the very wide terms of O. I, r. 10(2), Civil Proce- 
dure Code, the Court may even add such party suo motu. 

Having regard to the legal propositions formulated above I must now pro- 
ceed to consider whether, on the facts of the present case, Kamlabai is a neces- 
sary party to this suit in the sense, (1) that any decision in this suit is 
bound to affect ber rights, and (2) that her presence is necessary to effectually 
adjudicate upon the questions involved in this suit. There is nothing before 
the Court, apart from certain bare statements made by the defendant in the 
written statement filed by him, to show that Kamlabai has a direct interest in 
the subject-matter of this litigation or, for the matter of that, that she has 
any right at all in the property in question which would be affected by the 
decision given in this suit. I have had the written statement in this case off- 
cially translated and have perused the same carefully, and I find that there 
is no statement in the written statement that the property stands or has ever 
stood in the municipal and/or government records in the name of Kamlabai. 
The written statement only contains vague statements referring to her as ‘‘the 
landlord”, and to her having rented out portions of the property and re- 
eovered rents. The written statement no doubt contains, in para. 3 thereof, 
an averment that Kamlabai is the owner of the said property by adverse pos- 


2 one 41 Bom. L.R. 249, at p. 256. 5 [1971] A.LR. Ori. 44, 
3 hes ALR. Punj. 57, 6 Heeb ALR. M.P., 84. 
4 (1069) 72 Bom. L.R. 827. Y [105611 AH E.R. 278. 
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session. because of Daz acts, and because ‘she has, according to the defendant, 
been in possession of that property, but those averments have no value at all 
when it is remembered that Kamlabai was, after all, the wife of the said 
Dwarkadas Vithaldas in whose name, according to the plaintiff, the property 
stood at all material times, particularly when Kamlabai herself does not say 
so and hag not come forward to assert any right or title to the’ property in 
question. It is difficult to conceive of a case in which a third person can set 
up and prove a title by adverse possession in Kamlabai by ‘reason of the acts 
alleged. It is significant indeed that not a single receipt given by Kamlabai 
for the rent alleged to have -been recovered by her-has been produced to show 
jn Whose name and on whose behalf rents were recovered and the 
receipts given. I, therefore, hold that, on these bare and baseless averments in 
the written statement of the defendant, it has’ not been shown that Kamlabai 
has any direct interest, or for the matter of that, any interest at all, in the 
property in question, ‘and the lower Court has exercised its discretion un- 
reasonably in ordering her to be added as a party to this suit. I am, there- 


fore, entitled to interfere in revision with the’ exercise of that discretion by 
the lower Court. . 


In the result, T make the rule absolute A set aside the order dated October 
8, 1969 passed. by the learned Civil Judge (J.D.), Shahada, in this case, and 
order that the defendant’s application for amendment of the plaint by the ad- 


dition of Kamlabai be dismissed. The defendant must pay the plaintiff’s costs 
in both the Courts. 


Rule made absolute. 


Before Mr. Justice Vimadalal. 


KISAN SAHAKARI PUNARVASAN SOCIETY LTD. 
i Y. 
N. M. GAWAIKAR & CO.* 


Court-Fees Act vu of 1870), Schedule I, Article 1—Bombay Court-fees Act (Bom. XXXVI of 
1959), Sec. 2 (C)— Whether Court-fees payable on equitable sci-off. 


Court fees arc-payable not merely on a legal set-off, but on an equitable sct-off as well. 
Obiter dicta to the above effect of Macklin J. in Wilrow v. Mahadeo Govind! and of the 
Division Bench in B. S. Lokhande v. Kashinath Mahadeo Jadhav*, agreed with. 
` Madan Mohan Garg v. Bohra Ram LaP, not agreed with. 
Lakshmanan Chettiar v. soana NEN nied referred to. 


Tue facts appear in the judgment. 


C..R. Dalvi, for the petitioners. 
K.J. Abhyankar, for the opponents. | 
M. B. Kadam, Assistant Government Pleader, as per Court’ s Order. 


VIMADALAL J. The only question that arises in this Revision application is 
whether court-fees are payable in respect of an equitable set-off. The plain- 
tiff has filed this suit as a building contractor for the recovery of over rupees 
one lakh, interest and costs. In para. 23 of the written statement filed on be- 
half of the defendant, a co-operative society which had entrusted the work 
of-construction of certain buildings in Poona to the plaintiff, it has been stated 
that the plaintiff had not done the work according to the contract and that 
many of the items in the contract had been left undone, and in para. 31 of 
` that written statement it is pleaded that loss had been caused to the defen- 


*Decided, February 26, 1971. Civil Revi- of 1949, decided. by Rajadhyaksha and 
sion Application No. 252 of 1069. Shah JJ., on January 17, 1950 (Unrep.). 

1 (1942) 45 Bom. L.R. 516. 8 [1934] A.LR. All. 115. 

2 (1950) Civil Revision Application No. 566 4 (1034) LL.R. 58 Mad. 338. 

B.LR—Ss2. 
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dants by reason thereof. It is further pleaded in the said paragraph that, al- 
though the loss was much more, the defendants were restricting their claim 
“by way of equitable set-off’’ to Rs. 50,000. The plaintiff thereafter filed an 
application dated June 11, 1968 (exh. No. 11) in which, in addition to asking 
for particulars of the set-off claiméd by the defendants, he prayed that the 
defendants’ claim for set-off should be rejected for want of court-fees. On 
that application, the learned Civil Judge (S.D.) at Poona passed an order dated 
September 3, 1968 directing the defendants to give particulars and ordering 
them to pay court-fees on the equitable set-off claimed by them on or before 
September 13, 1968. It is from that order that the defendants have approach- 
ed this Court in revision. 

Apart from the fact that the defendants have, in terms, stated that the set- 
off claimed by them is an equitable set-off, it does sound in damages and, there- 
fore, though they have sought to limit it to a specific amount, in my opinion, 
it is really a claim for an unascertained sum arising out of the same trans- 
action and is in the nature of an equitable set-off. On behalf of the defendants 
reliance was placed on the decision of the Allahabad High Court in the case 
of Madan Mohan Garg v. Bohra Ram Lal in which the view taken was that 
court-fee is not payable on an equitable set-off. The plaintiff in that case had 
sued for arrears of rent to which the defendant pleaded a set-off for the value 
of timber supplied by the defendant to the plaintiff as a legal set-off under 
O. VIII, r. 6, Civil Procedure Code. The trial Court allowed that set-off though 
no court-fee had been paid thereon. On Revision, a single Judge of the High 
Court, treated it as an equitable set-off and held that the trial Court had not 
acted ‘‘illegally’’ in allowing the set-off, observing as follows (p. 117): 

«If however the set-off could be claimed as an equitable set-off there is no reason why 
the Court should not have allowed it without payment of a court-fee. A legal set-off requires 
a court-fee because it is a claim that might be established by a separate suit in which a court- 
fee would have to be paid. But there is no such fee required in the case of an equitable set- 
off which is for an amount that may equitably be deducted from the claim of the plaintiff where 
a court-fee has been paid-on the gross amount. An equitable set-off may however only be 
claimed by the defendant for a claim arising out of the same transaction as the plaintiffs alaim.” 


With respect to the learned Judge who decided that case, J am unable to appre- 
ciate his reasoning in the passage quoted above. A legal set-off which must 
be for an ascertained amount may, though it need not, arise out of the same 
transaction as the plaintiff’s claim, and be in the nature of a deduction from 
the claim of the plaintiff. Even so, court-fee would have to be paid on the 
amount of the legal set-off, so claimed. On the other hand, an equitable set- 
off, though for an unascertained sum, may also be in respect of a claim that 
could be established by a separate suit in which court-fee would have to be 
paid. Neither the fact that an equitable set-off arises out of the same trans- 
‘action as the plaintiff’s claim, nor the fact that an equitable set-off would be 
for an amount that may be deducted from the claim of the plaintiff, can justify 
any distinction being made between an equitable set-off and a legal set-off in 
regard to liability to court-fees. I, therefore, do not agree with the view taken 
by the Allahabad High Court in Madan Mohan’s case. It may be stated that, 
as against the view of the Allahabad High Court, the Nagpur, Madras and 
Caleutta High Courts have taken, the view that court-fee is payable on an 
equitable set-off. It is, however, not necessary for me to deal with the deci- 
sions of those Courts in view of the fact that the question has been considered 
by two decisions of this Court, one of a single Judge, and the other of a 
Division Bench approving of the view taken by the single Judge, and I am 
in agreement with the view taken in those two cases. In the case of Wirow v. 
Mahadeo Govind, the plaintiff sued the defendant for recovery of Rs. 544 in 
respect of rent, and the defendant claimed to set-off Rs. 800 being the cost of 
construction of an oven in the house which the plaintiff-landlord had agreed 


1 [1934] ALR. All, 115. 2 (1942) 45 Bom. L.R. 516. 
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to pay. The question as to whether court-fees were payable on the defen- 
dant’s set-off having arisen, Macklin J. took the view that the defendant’s 
claim was not really for an equitable set-off as contended by him, but was for 
an ascertained sum by way of legal set-off, and court-fees would, therefore, be 
payable by him thereon. The learned Judge, however, also proceeded to con- 
sider the question of payment of court-fees on the assumption that the claim 
was a claim in the nature of an equitable set-off and took the view that, even 
so, court-fee would be payable by the defendant thereon. He did not agree 
with the view taken by the Allahabad High Court in the case of Madan 
Mohan Garg v. Bohra Ram Lal referred to above, but agreed with the con- 
trary view taken by the Madras High Court in the case of Lakshmanan Chettiar 
v. Ramanathan Chettiar? and rejected the contention of the learned advocate 
for the defendant that a claim to an equitable set-off does not require payment 
of court-fees. It does appear that, having regard to the view taken by 
Macklin J. that the claim was really one by way of legal set-off, his observa- 
tions on the question as to whether court-fees are payable on a claim by way 
of equitable set-off are obtter dicta. 

In the case of B. S. Lokhande v. Kashinath Mahadeo Jadhav* the same ques- 
tion arose before a Division Bench consisting of Rajadhyaksha and Shah JJ. 
The plaintiff in that case claimed a sum of Rs. 700 due at the foot of an ac- 
count in respect of goods supplied to the defendants from time to time. 
Several defences were pleaded by the defendants in answer to that claim, one 
of them being that out of the goods supplied by the plaintiff some had been 
returned to him, and that those were valued at a sum of Rs. 1,008 and the 
defendants, therefore, claimed a set-off in respect of those goods. In order 
however to bring the case within the jurisdiction of the Court of Small Causes 
at Poona, the defendants had reduced the claim for set-off to a sum of Rs. 1,000. 
The learned Judge of the Court of Small Causes took the view that the defen- 
dants were not entitled to plead the set-off without payment of the requisite 
court-fee as required by art. 1 of Schedule I of the Court-Fees Act, 1870. The 
matter having come to this Court in revision, Rajadhyaksha J. delivering the 
judgment of the Bench, distinguished an earlier decision of this Court in the 
ease of Tayaballs Gulam Husein v. Atmaram Sakharam? on the ground that 
the said decision was governed by the law as it stood before art. 1 of Schedule I 
of the Court-Fees Act, 1870, was amended, and then proceeded to consider the 
decision of Macklin J. in the case of Wùrow v. Mahadeo Govind which has 
already been dealt with above and, in terms expressed agreement with the view 
taken by Macklin J. therein, observing that that was also the view that had 
been taken in various decisions by the Nagpur, Madras and Caleutta High 
Courts. In the course of the judgment, Rajadhyaksha J., after expressing a 
doubt as to whether the set-off claimed in the said case by the defendants 
was an equitable one in so far as they had claimed a definite sum of Rs. 1,000, 
stated that the claim should really be regarded as being a legal set-off and not 
an equitable one, and that there was no dispute that on a legal set-off court- 
fees would have to be paid. Thereafter, the learned Judge stated that, even 
assuming that the claim was for an equitable set-off, the question would be whe- 
ther, under the prevailing law, court-fees would have to be paid thereon. In 
my opinion, therefore, in the judgment in the case before the Division Bench 
also, the view taken in regard to payment of court-fees on an equitable set-off 
was in the nature of an obster dictum. 

I agree with the obiter dicta of Macklin J. in Wtrow’s case and of the Divi- 
sion Bench in Lokhande’s case. On principle, if the plaintiff filing a suit for an 
unascertained sum of money by way of damages has to pay court-fees, there is 
no reason why a defendant who pleads a set-off in respect of an unascertained 
amount should not be called upon to pay court-fees. In art. 1 of Schedule 

3 (10984) I.L.R. 58 Mad. 338. Shah JJ., on January 17, 1950 (Unrep.). 


4 (1950) Civil Revision Application No. 566 5 (1914) I.L.R. 88 Bom. 631, s.c. 16 Bom. 
of 1949, decided by Rajadhyaksha and L.R. 520. 
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I of the Court-Fees Act, 1870, it was stated: that court-fees at the rate specified 
in that Article had to be paid on a plaint, written statement pleading a set-off 
or counterclaim, and on certain other documents specified therein. The term 
“set-off” in that Article was not limited to a legal set-off. Under s. 2(c) of 
the Bombay Court-fees Act, 1959, which came into foree in this State on 
August 1, 1959, the term ‘‘plaint’’. is defined as including a. written statement 
pleading a set-off or counterclaim, and there is no reason whatever for re- 
stricting the term ‘‘set-off’’ in that definition to, a legal set-off. The position 
has, therefore, remained unchanged after the coming into effect of the Bombay 
Court-fees Act, 1959, and both, on principle as well as on the view taken m 
the obiter dicta in the two decisions of this Court referred to above which 
were based on the Court-Fees Act, 1870, and with which I am in agreement, 
I hold that court-fees are payable not merely on a legal set-off, but on an 
equitable set-off as well. The view taken by the lower Court in the present 
case is, therefore, correct and this Revision Petition must be dismissed with 
costs. The petitioner must pay the costs of the Government Pleader also. 
I may, for the sake of clarification, state that no point except the point in 
regard to the liability to pay court-fees on the equitable set-off claimed by the 
defendant was argued before me. 

Petrion dismissed, 


[NAGPUR BENCH] 


l Before Mr. Justice Nain. l 
KESHAO RAGHUNATH DEOSANT v. WAMAN KESHAO DEOSANT.* 


Civil Procedure Code (Act V of 1908), Sec. 54,0. XX, r. 18 (1), O. XXVI, r. 13—Couri in 
passing decree under s. 54 and O. XX, r. 18 (1) whether can refer question of partition to 
Commissioner. i 


The Court in passing a decree under s. 54 and O. XX, r. 18 (1) of the Civil Procedure Code, 
1908, cannot refer the question of partition of revenue paying estate to a Commissioner but 
it must refer it to the Collector. 

Ramabai Govind v. Anant Daji, followed. 
Tikaram v. Hansraj*, referred to. 


VY. R. Padhye, for the appellants. ' 
N. 8. Nandedkar, for the respondents. 


NAIN J. This is an appeal against the appellate judgment dated March 
27, 1962 of the learned District Judge, Bhandara. 

The plaintiff filed the suit, from ‘which this appeal arises, in the Court of 
the learned Civil Judge, Senior Division, Bhandara for partition and separate 
possession of his 1/6th share in the joint Hindu family properties described 
in Schedules A to E attached to the plaint. Defendant No. 1 is the father 
of the plaintiff. Defendant No. 2 is the second wife of defendant No. 1 and 
is the step-mother of the plaintiff. The plaintiff is the son of defendant No. 1 
from his first wife. Defendants Nos: 3 and 4 are the sons of defendant No. 1 
from defendant No. 2. Defendant No. 5 is the son of defendant No. 1 from his 
first wife and is the full brother of the plaintiff. 

During the pendency of the suit, the parties arrived at an agreement inter 
alia to the effect that the properties shown in Schedules A, B and C be divided 
into 6 shares. Accordingly, on January 30, 1960 a decree in terms of the 


*Decided, January 12, 1970. Second Ap- Judge, Senior Division at Bhandara in Re- 
peal No. 355 of 1962, against the decision gular Civil Suit No. 104-A of 1959. 
of J. A. Tlussain, District Judge at Bhandara, 1 (1944) 47 Bom. L. R. 447, F.B., 3.0. 
in Civil Appeal No. 216-A of 10960, confirm- [1045] A. T. R. Bom. 338. 
ing the decree passed by K. C. Surana, Civil 2 [1964] A. I, R. Nag. 241. 
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compromise was passed, The matter was thereafter referred to a Commis- 
sioner who in due course made a report effecting partition. While the plain- 
tiff and defendant No. 5 accepted the report of the Commissioner defen- 
dants Nos. 1 to 4, who are present appellants, objected to the said report. 
The grounds of objections were mier alia that the eivil Court could not 
partition agricultural lands and that the partition was unfair and unequitable. 

The trial Court held that the partition was fair and partition of revenue 
paying lands could be effected by civil Court. It, therefore, passed a decree 
confirming the report of the Commissioner. 

Defendants Nos. 1 to 4 filed an appeal in the District Court at Bhan- 
dara. The District Court ‘also found that the Court was competent to effect 
partition of land revenue paying lands in the manner it had been done by 
the Commissioner and that the partition was fair. 

Before me, the contentions taken are that the civil Court had no jurisdic- 
‘tion to effect partition of revenue paying estate, that the partition was con- 
trary to the decree passed by the Court on January 30, 1960 imasmuch as 
it did not divide the lands into 6 shares but gave 1/8rd share to the plaintiff 
and defendant No. 5 jointly and 2/8rd.share to defendants Nos. 1 to 4 
jointly and lastly that the partition was unjust and unfair. 

I shall first deal with the first contention of the appellants. Section 54, 
Civil Procedure Code, provides that where the decree is for the partition of 
an undivided estate assessed to the payment of revenue to the Government, 
or for the separate possession of a share of such an estate, the partition of the 
estate or the separation of the share shall be made by the Collector or any 
gazetted subordinate of the Collector deputed by him in this behalf, in accord- 
ance with the law, if any, for the time being in force relating to the partition, 
or the separate possession of shares, of such estates. Order XX, r. 18(/) of 
the Civil Procedure Code provides that where the Court passes a decree for 
the partition of property or for the separate possession of a share therein 
then, if and in so far as the decree relates to an estate assessed to the payment 
of revenue to the Government, the decree shall declare the rights of the several 
parties interested in the property, but shall direct such partition or separation 
to be made by the Collector, or any gazetted subordinate of the Collector 
deputed by him in this behalf, in accordance with such declaration and with 
the provision of s. 54, Civil Procedure Code. Sub-rule (2) of rule 18 per- 
tains to immoveable property other than an estate assessed to the payment of 
revenue to the Government and provides that in such a case the Court may 
pass a preliminary decree and give further directions. Order X XVI, r. 13 of 
the Civil Procedure Code provides that where a preliminary decree for parti- 
tion has been passed, the Court may, in any case not provided for by s. 54, 
issue a commission to such person as it thinks fit to make the partition or sepa- 
_ration according to the rights as declared in such decree. 

The above provisions will show that in case of a decree for partition of 
revenue paying estate there is not to be a preliminary decree but a decree 
which shall be forwarded to the Collector for effectuating the partition. In 
case of other immoveable property, the decree is to be a preliminary decree. 
In case of revenue paying estate the partition is to be carried out by the 
Collector and not by a Commissioner. After a decree for partition is passed 
in respect of revenue paying estate, the Court has nothing to do with it by 
way of execution. The execution of the decree is entirely in the hands of the 
Collector. It is only when the Collector contravenes the decretal command 
of the Court or transgresses the law relating to partition that his action is 
subject to the control and correction of the Court which passed the decree 
and sent it to him for execution. An order directing partition by the Col- 
lector is not a preliminary decree. It is so far as the Court is concerned a 
final decree and an order transmitting the papers to the Collector is ministerial 
and not a judicial act. 
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The nature of a decree under s. 54, of the Civil Procedure Code and Order 
XX, r. 18(/) of the Civil Procedure Code has been -discussed in the Full 
Bench case of Ramabai Govind v.- Anant Daji!. The Full Bench consisting 
of Lokur, Weston and Rajadhyaksha: JJ. observed that while in case of estate 
other than revenue paying estate a preliminary decree is passed and a Com- 
missioner is appointed to carry out the directions of the Court and after the 
Commissioner’s report a final decree is to be passed and these are all proceed- 
ings in the suit; in case of land assessed to the payment of revenue, the parti- 
tion is to be made by the Collector or his Gazetted subordinate and nothing 
further remains to be done by the Court and the decree must, therefore, be 
deemed to be final. Section 54 of the Civil Procedure Code does not provide 
for the Collector’s reporting to the Court indicating that the Court has not to 
make any final decree on the receipt of a report of the partition by the Col- 
lector as it does on receipt of the Commissioner’s report in respect of partition ° 
under Order XXVI, r. 14, Civil Procedure Code, in respect of the partition | 
of other kinds of properties. It was further observed that the decree under 
s. 54, Civil Procedure Code was already final and the subsequent proceedings 
were proceedings in execution of that decree. In case of a preliminary decree 
for partition which-is provided for by s. 54, Civil Procedure Code no Com- 
missioner can be appointed for effecting a partition, since under that section 
the partition is to be effected by the Collector. Weston J. observed that the 
suit is completely disposed of by a decree under s. 54 and there is no pro- 
vision for the, further decree to be made by the Court. 

I am afraid, I am bound by the Full Bench decision of the Bombay High 
Court and I must come to the conclusion that the civil Court had no juris- 
diction to appoint a Commissioner or to entertain objections to the Commis- 
sioner’s report or to pass a final decree in the matter. 

Mr. Nandedkar on behalf of defendant No. 5 and the plaintiff, who 
are the respondents in appeal, invited my attention to a Division Bench deci- 
sion of the Nagpur High Court in the case of Tikaram v. Hansraj*. In this 
case, during the pendency of a suit for partition and separate possession, 
the parties had referred the suit disputes to arbitration and obtained an order 
of reference under s. 21 of the Arbitration Act, 1940. In due course the 
arbitrators partitioned the revenue paying estate not by physically dividing 
each item of property but making separate lots whereby entire items were ` 
given to one party or another and,made an award accordingly. The award 
was filed in Court and was objected. to, one of the objections being that under 
s. 54, Civil Procedure Code and O. XX, r. 18, Civil Procedure Code the 
Court could not pass a‘decree in‘terms of award and that the arbitrators must 
merely declare the shares of the parties and the decree must also declare the 
shares of parties and the question of actual partition must be referred to the 
Collector. It was held that merely. because a claim includes revenue paying 
estate the Court or the arbitrators are not precluded from dealing with the 
ease. Section 54 read with O. XX, r. 18, Civil Procedure Code does not pre- ` 
clude a civil Court from making a partition of land of a revenue paying 
estate where no separate allotment of the revenue is asked for. Where an 
award did not even divide any of the revenue paying properties but only al- 
lotted different items intact to the different parties, a decree passed in terms 
of that award would not be one for ‘‘partition of an undivided estate to 
the payment of revenue to the Government’’, or ‘‘for the separate possession 
of a share of such an estate’’ as would attract s. 54, Civil Procedure Code, 
read with sub-r. (J) of r. 18 of O.: XX, thereof. 

Mr. Nandedkar contended that in this case on the invitation of the parties, 
the arbitrators had, divided the property into two lots; one consisting of 
1/3rd share and the other of.2/8rd share by giving the 1/3rd share to the 
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respondents and the 2/3rd share to the appellants. He has, however, been 
unable to point out anything in the proceedings to show that this was done 
with the consent of the parties or at their invitation. I think the judgment 
in Tikaram v. Hansraj has no application to the facts of this case. It is open 
to the parties to refer the question of partition even of revenne paying lands 
to arbitration and it is open to the arbitrators to divide the estate in such a 
way that the payment of revenue is-not divided that is by allotting entire 
items of land to one party or the other. All that the Court has to do in such 
eases 1s to hear the objections to the award and either to set it aside or to 
pass judgment in the case. The arbitrators are not governed by s. 54 of the 
Civil Procedure Code which is a section binding on the Court. In passing 
judgment on award, the Court does not pass a decree of partition of an un- 
divided estate. That has been achieved by the award itself and all that the 
Court does is that the Court passes judgment in terms thereof. 

I am, therefore, of the view that the action of the trial Court in referring the 
question of partition of revenue paying estate to a Commissioner was without 
jurisdiction and must be set aside. The appellate Court appears to me to 
be wrong in taking a contrary view. 

Before me, Mr. Padhye on behalf of the appellants also took up contentions 
that the property should have been partitioned in six shares and not in two 
shares in accordance with the decree. In view of the fact that a fresh parti- 
tion will have to be made by the Collector in accordance with the decree, 
I need not go into the question. Mr. Padhye also contended that the partition 
was unjust and unfair. This question will also not survive in relation to the 
revenue paying property inasmuch as there will have to be a fresh partition 
by the Collector. 

The parties do not desire that the decree should be set aside with regard 
to the estate other than revenue paying estate. I, therefore, set aside the 
decree of the trial Court with regard to the revenue paying estate and direct 
that the decree dated January 30, 1960 be sent to the Collector for effecting 
actual partition. In the circumstances of the case, the parties will bear their 
own costs, 


CRIMINAL REFERENCE, 
[NAGPUR BENCH] 


Before Mr. Justice Khan. 


THE STATE OF MAHARASHTRA 
v 


MORESHWAR GOVINDA CHINCHALKAR.* 


Criminal Procedure Code (Act V of 1898), Sec. 197—Maharashtra Municipalities Act (Mah. XL 
of 1965), Secs. 302, 42—Complaini filed against President, Vice-President and Members of 
Municipality without sanction under 8. 197, Criminal Procedure Code—Whether accused 
protected under 8. 197. 


The accused who were the President and Vice-President and members of a municipality 
established under the Maharashtra Municipalities Act, 1985, entered the house of the com- 
plainant along with some labourers and directed the latter to demolish the complninant’s 
latrine and a portion of his compound wall. This latrine was constructed by the complainant 
witbout the permission of the Municipal Council and as it was creating a nuisance to 
the local inhabitants he was several times called upon by the municipal authorities to remove 
it but he had failed to do so. As a result of the demolition work damage was caused to the 
complainant and he fileda complaint against the accused under ss. 448 and 427 of the Indian 
Penal Code, 1860. The accused raised a preliminary objection that as they were public 
servants under s. 802 of the Maharashtra Municipalities Act they could not be prosecuted 
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without the sanction of the State Government as required by s. 197 (J) of the Criminal Pro- 
cedure Code, 1808. On the question of applicability of s. 197, Criminal Procedure Code ge- 
Ield, that thie acoused who were publio servants were removable only-by the State 
Government under s, 42 of the Maharashtra Municipalities Act, 
that the accused had the power to get. the latrine demolished because it was an unauthori- 
_ sed construction or because it was creating a nuisance and their presevce at the spot when 
' the demolition took place was closely connected with the official Saal of their duties, 
aud ' 
that, therefore, the accused were protected under s. 197 of the Criminal Procedure Code 
in the absence of the sanction of the State Government., 


Vishoamohan v. Mahadw, The State v. Chikkavenkatappa®, Thimmaiah v. Narasappa and 
Ladu Ram v. Rameshwart, referred to. 


Tue facts are stated in the judgment. 


P. G. Palshikar, Assistant Government Pleader, for the petitioner. 
H. 8. Ghare, for opponent No. 1. 
G. J. Ghate, for opponents Nos. 2 to 7. 


Kuan J. The short point involved in this reference made by the Sessions 
Judge of Chandrapur is whether sanction under s. 197 of the Code of Crimi- 
nal Procedure is necessary to prosecute the office-bearers and members of a 
Municipal Council, established under the Maharashtra Municipalities Act, 1965. 

Admittedly, Shankar Deshmukh and Sambayya’ (opponents Nos. 2 and 3) 
were respectively President and Vice-President of the Municipal Couneil of 
Rajura, whereas opponents Nos. 4 to 7 were members when the. incident took 
place on June 9, 1969. It is alleged that they entered the house of complain- 
ant Moreshwar (opponent No. 1) along with some labourers on that day and 
directed the labourers to demolish, the complainant’s latrine. Accordingly, 
this was done and a portion of compound wall was also demolished, thereby 
causing damage to the complainant. to the tune of about Rs. 2,000. Deserib- 
ing this act as illegal and unlawful, complainant Moreshwar filed a private | 
complaint against opponents Nos. 2 to 7 before the Judicial Magistrate, First 
Class, Rajura, for offences under ss. 448 and 427 of the Indian Penal Code, 
but the learned Magistrate sent this complaint to the police for enquiry and 
report under s. 202 of the Code of Criminal Procedure. On receipt of police 
report, notices were also issued to the accused persons to show cause against 
the complaint and when they appeared, they raised a preliminary objection 
through their counsel that being public servants under the Maharashtra Muni- 
cipalities Act, they could not be prosecuted without sanction of the State 
Government as required by s. 197(/) of the Criminal Procedure Code. This 
areument prevailed upon the trial Magistrate, who, therefore, dismissed the 
complaint of opponent No. 1 Moreshwar under s. 203 of the Criminal Proce- 
dure Code, without recording any evidence. | 

The complainant, however, approdched the Sessions Court in revision ‘and the 
learned Sessions Judge of Chandrapur has referred the case to this Court 
. under s. 438 of the Criminal Procedure Code for setting aside the lower Court’s 
order and for directing that Court to make further enquiry into the said com- 
plaint, holding that in this case, no sanction of the State Government was 
necessary because the alleged act of demolition: was not committed by the ac- 
cused persons in the discharge of their public duties. The reference is natu- 
rally supported by Mr. Ghare on behalf of complainant Moreshwar (opponent 


No. 1), besides which, it is also supported by the Assistant Government. - 


Pleader Mr. Palshikar who appeared for the State; but it is vehemently opposed 
by Mr. Ghate on behalf of opponents Nos. 2 to 7 who were accused - before 
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the lower Court. There is no dispute on the point that the accused involved 
in this case were public servants, in view of their capacity as office-bearers 
and members of the Municipal Council, Rajura. The learned Sessions Judge 
also admits this position because under s. 302 of the Maharashtra Munici- 
palities Act, every Councillor and every officer or a servant of a Council is to 
be deemed as a public servant within the meaning of s. 21 of the Indian 
Penal Code, but the question was whether, in spite of their status as such, 
they could claim protection under s. 197 of the Criminal Procedure Code, and 
could not be prosecuted for any offence, without first obtaining the sanction 
of the State Government. 

For purposes of s. 197, following three factors are necessary for its appli- 
cation: 

1. That the person accused of any offence is a public servant. 

2. That he is not removable from the office save by or with the sanction 
of the State Government or the Central Government (as the case may be). 

3. That the offence alleged was committed by him while acting or pur- 

porting to act in the discharge of his official duty. 
On the first point, there was no dispute, as already stated above, that all 
the six accused involved in this case were public servants. This was also held by 
the learned Sessions Judge but on the second point, he relied upon the Bombay 
decision in Vishvamohan v. Mahadu! and concluded that since President and 
Vice-President of the Municipal Council are also removable from their office 
by a vote of no confidence, it cannot be said that the State Government alone 
. could remove them and hence they cannot claim protection under s. 197. The 
question whether sanction was necessary in respect of other acensed who were 
just members of the Mpnicipal Council, was not considered by the learned 
Sessions Judge and from his discussion, it appears that the provisions of 
s. 42 of Maharashtra Municipalities Act, 1965, were not brought to his notice. 
Section 42 deals with removal of Municipal Councillors, and it clearly states 
that the State Government may on its own motion or on the recommendation 
of the Council, remove any Councillor from office if such Councillor has been 
guilty of any misconduct in the discharge of his duties, or of any disgraceful 
conduct (sub-s. (/)). The State Government may also remove any Councillor 
from his office if he has become incapable of performing his duties as a Coun- 
eillor (sub-s. (2)). It would: thus appear that under the above quoted provi- 
stons of s. 42, it is the State Government who can remove any Councillor 
from his office, and the same provisions will also apply to the President and 
Vice-President because even if they are voted down from their status as such, 
they would still remain as Councillors and therefore removable by the State 
Government. 

It was, however, submitted by Mr. Ghare that there are some other provi- 
sions in the Maharashtra Municipalities Act, 1965 which would show that it 
is not only the State Government that can remove a Municipal Couneillor. In 
this respect, he referred to the provisions of ss. 44, 45 and 47 but they relate 
to disqualification, if incurred by any Councillor, in which case, his office 
shall become vacant, if and when declared by the Collector. At the same 
time however, it is provided that until the Collector decides that a vacancy 
has arisen and such decision is communicated to the Councillor concerned who 
has incurred one of those disqualifications, he shall not be deemed to have 
ceased to hold office (sub-s. (3) of s. 44). There is nothing about removal 
from office in any of these provisions, and therefore, in my opinion, s. 42 
alone would be applicable, because it directly relates to the removal of a 
Councillor, and provides that this can be done only by the State Government, 
either on its own motion or on the recommendation of the Council. Section 197 
also contemplates removal of the public servant who is accused of an offence, 
for which, sanction is necessary to prosecute him, if he is removable by the 
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State Goverument or by the Central Government, and if the alleged offence 
is committed by him while acting or purporting to act in the discharge of 
his official duties. 

Mr. Ghare was, however, relying upon the decisions in Vishvamohan v. 
Mahadu, as followed by the Mysore High Court in The State v. Clikkaven- 
katappa. In the Bombay decision, Shah J. was interpreting the provisions of 
s. 23(7) of Bombay District Municipal Act, and found that President and Vice- 
President of a Municipality, established under that enactment, were removable 
by two different authorities, one of which was thé Municipality itself by a vote 
of no confidence, and the second was the State Government for misconduct, 
neglect or incapacity to perform their duties. It was, therefore, held that the 
President and the Vice-President were not entitled to protection under s. 197 
because they were not removable only by the State Government, but also by 
another authority like the Municipal Committee itself. The question about 
their status as ordinary members was not discussed in that case, perhaps 
because this had no relevance and was not therefore raised. In the case 
before this Court, however, protection is being claimed by the accused persons 
under the clear provisions of s. 302 read with s. 42 of the Maharashtra Munici- 
palities Act, 1965. 

In the Mysore case also, the position of President and Vice-President was 
discussed with reference to the provisions of Mysore Town Municipalities Act, 
1951, and therefore, Bombay decision was readily accepted by the single Judge 
who decided that case. Unfortunately, the learned single Judge who decided 
Chikkavenkatappa’s case in 1965, did not refer to a previous decision of the 
same High Court in Thimmaiah v. Narasappa? This case was also decided by 
a single Judge, but the view taken was entirely different, holding that even 
under the Mysore Act, President and Vice-President were removable only by 
the State Government and therefore to prosecute them, sanction of the State 
Government was necessary. It is an elaborate Judgment in which all relevant 
provisions of Mysore Town Municipalities Act were discussed, and it was 
found that although some of those provisions related to ‘‘vacation of office’’ 
and ‘‘ceasing to hold office’’ they were different terms as compared to ‘‘re- 
moval’’, for which the State Government alone had powers and therefore, sanc- 
tion of the State Government was necessary to prosecute them, because s. 197 
also refers to removal. Same appears to be the view taken by Rajasthan High 
Court in the case of Ladu Ram v. Rameshwar* which has dissented with the 
decision in The State v. Clikkavenkatappa, and held that sanction of the State 
Government is necessary to prosecute any member of the Municipal Board, 
under the provisions of Rajasthan Municipalities Act, ineluding the chairman. 


In view of the discussion made above, I would hold that every member of 
the Municipal Council as constituted under the Maharashtra Municipalities 
Act, including the President and Vice-President, are public servants as deemed 
under s. 802 and they are removable only by the State Government under the 
provisions of s. 42. In that case, sanction of the State Government to prosecute 
them will be necessary under s. 197(1), if the alleged offence was said to have 
been committed by them while acting or purporting to act in the discharge 
of their official duties. Any other interpretation would throw the Councillors 
open to frivolous prosecutions, and would amount to withdrawal of the ‘pro- 
tection to which they are entitled under s. 197 for the acts committed by them 
in the discharge of their official duties. It was for the same reason that the 
Legislature thought it necessary to declare every Councillor as a public sger- 
vant, within the meaning of s. 21 of the Indian Penal Code, as provided by 
s. 302 of the Maharashtra Municipalities Act. 

Coming to the next point as to whether the alleged offence was committed 
by the accused in this case while acting or purporting to act in the discharge 
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of their official duties, it was contended by Mr. Ghare for complainant Moresh- 
war that opponents Nos. 2 to 7 had no right to enter into his premises and 
to demolish his latrine and compound wall. Their action was described asg 
wholly wrong and illegal and therefore, according to him, it cannot be said 
that they were acting or purporting to act in the discharge of their official 
duties. The learned Sessions Judge has also accepted this line of argument, 
observing that it was not the duty of the President and Vice-President, much 
Jess the members of the Municipal Council to enter the complainant’s house 
and to demolish his latrine along with the compound wall. At the same time, 
he admits that from the police report and also from other material produced 
before him, it appears that the complainant constructed that latrine without 
obtaining any permission from the Municipal Council, and that in spite of 
several resolutions passed by the Council, as also notices given to him to 
remove his latrine, the complainant failed to do so. The police report further 
discloses that this particular latrine constructed by the complainant was creat- 
ing a nuisance to the local inhabitants, firstly because it was always dirty and 
secondly. because it is adjacent to the road and very close to a public well. In 
such a case, Municipal Council had a clear authority to demolish the latrine 
under s. 189(8) of the Maharashtra Municipalities Act, 1965, if it was cou- 
structed without the Municipal Council’s permission, and also to ask for its 
demolition under s. 211 of the same Act. Indeed, the complainant himself was 
liable to prosecution under both of these provisions for his unauthorised con- 
struction of the latrine, and for his failure to demolish the same in spite of 
repeated directions given to him. In such circumstances, therefore, if the 
Municipal Council decided to get this latrine demolished through their Chief 
Officer and with the help of labourers, it cannot be said that the Council or 
its members and office-bearers were acting illegally, without any power or 
authority: 


According to the learned Sessions Judge, however, this power of demolition 
was given to the Chief Officer only under s. 189(8) and, therefore, the accused 
persons were not justified in going personally to the spot and getting the 
latrine demolished through their labourers, to which extent, it was held that 
they were not acting in the discharge of their official duties. The learned 
Judge has also observed that the duty of Councillors and office-bearers like 
President and Vice-President was only to pass resolutions and to entrust the 
Chief Officer to execute the orders issued by them. Such a view cannot be 
accepted because the Chief Officer is subordinate to the Municipal Council itself, 
besides which, he has to work under the control, direction and supervision of 
the President, and to take steps to give effect to all the decisions or resolutions 
of the Council, as provided by s. 77[(a@) and (b)] of the Maharashtra Munici- 
palities Act. Accordingly, if the accused persons could validly give a direc- 
tion to the Chief Officer for demolishing the complainant’s latrine, they were 
also justified In verifying whether their directions were duly complied with. 
Mere presence of the accused at the spot, when the latrine was demolished by the 
labourers engaged for that purpose, cannot therefore be said to be illegal or un- 
authorised. On the other hand, if they had a power to get the latrine demolish- 
ed, either because it was an unauthorised coistruction or because it was creating 
a nuisance to the local inhabitants, their presence at the spot to see the actual 
work of demolition was not only natural but also closely connected with the 
official discharge Of their duties and hence they are protected under s. 197, 
Criminal Procedure Code, from any consequent prosecution, if brought against 
them, without the required sanction of the State Government, 


The reference is, therefore, rejected. 
Reference rejected. 
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CRIMINAL APPELLATE. 


Before Afr. Justice Vimadalal. 
NARENDRA BHOGILAL SHAH v. THE STATE OF MAHARASHTRA. j 


Bombay Rents, Hotel and Lodging House Rates Control Act (Bom. LVIT of 1947), Secs. 18, 6, 5(8) 
— Whether s. 18 (8) a substantive provision—Condilions of sub-s. (8) of s. 18 whether incor- 
porated by operation of law in all construction agreemenis—Breach of conditions in s. 18 (8) 
relating io agreements to be in writing and registered and those listed as (i) to (vi) whether 
punishable under s. 18 (4)—Construction of stattute—Penal statule-—-Words in such statute 
capable of two reasonable constructions. f 


Sub-seetion (3) of s. 18 of the Bombay Rents, Hotel and Lodging House Rates Control 
Act, 1947, which is couched in the form of a proviso to sub-s. (7) of s. 18 of the Act is 
a proviso of an exceptional nature in so far as it is not really a proviso to sub-s. (7) in 
the accepted sense, but is a substantive provision itself, 

Tolaram Relumal v. State of Bombay’, S. B. K. Oil Mills v. Subhash Chandra*, Board of 
Revenue, Madras v. R. S. Shaver? and Sulochana Ganpat v. Madan‘, referred to. .° 

The words ‘premises let” in s. 6 of the Act include premises agreed to be let for the 
purposes specified therein. 

The term “landlord” used in s. 18 (3) of the Act is not restricted to a person who has 
created a present demise. 

The words “shall include” in s. 18 (3) of the Act mean “shall be incorporated.” 

The conditions of sub-s. (3) of s. 18 of the Act are incorporated by operation of law 
in all construction agreements, whether they be oral or in writing. 

Observations of Bal J. on the above point in Sulochana Ganpat’s oase held to be obiter 
dicta. i MOS: ; 

Narayan Ganesh Bhagwat v. Balwant. Govind Dabholkar, held not binding in view of the 
decision of the Supreme Court in Tolaram’s case, 

The provision in sub-s. (3) of s. 18 of the Act that the agreement should be in writing 
and registered is one of the conditions specified in that sub-section along with those listed 
as (4) to (vi) in that sub-section. g 

Where the agreement under which a construction loan is taken by a landlord is not in 
writing, or isin writing but is not registered, the landlord commits an offence under sub- 
8. (4) of s8. 18 of the Act, unless he can make out ‘any reasonable excuse’ for not reducing 
the agreement into writing or not registering the same. Even if the landlord has 
a reasonable excuse for the agreement not being in writing or not being registered, he would 
still commit an offence if he committed breach of any of the conditions Lhat are to be found 
listed as (t) to (ot) in s. 18 (3), unless he can prove a reasonable excuse for breach of such 
listed condition also. 

An accused does not commit an offence under s. 18 (£) of the Act merely by failing 
to provide expressly in the agreement under which a construction loan is taken fora 
charge on the building and on his interest in the land. 

In a penal statute, the rule of construction is that if the words of a statute are capable 
of two reasonable constructions, the Court must adopt the more lenient one which will avoid 
the penalty. This rule of construction does not, however, lay down thet if any two con- 
structions are possible the more lenient one must be adopted. If the only reasonable way 
of construing a penal section, without stretching its language, is one which goes against the 
accused, to construe it so would not violate the rule of strict construction of penal statutes. 

Tolaram Relumal v. State of Bombay’, Nokes v. Doncaster Amalgamated Collieries, Ld." 
and London and North Eastern Ry. Co. v. Berriman', referred to. 
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The facts are stated in the judgment. 


N. A. Mody, with M. A. Upadhyay, for the appellants, 
- V. P. Tepnts, Assistant Government Pleader, for the State. 


VIMADALAL J.- This is an appeal filed by a former landlord against his 
conviction under s. 18(4) of the Bombay Rent Act, 1947, for contravention 
of the provisions of s. 18(3) thereof, though he had been acquitted of the 
offence under s. 18(/) of the same Act, with which also be had been charged 
in the trial Court. The facts of the prosecution case are that the complainant 
K. S. Ghaswalla agreed to pay to the accused, through a firm: of booking agents 
employed by the accused, a sum of Rs. 5,001 as and by way of a construction 
loan in respect of a building proposed to be constructed by the accused at 
Kandivlii in Bombay. Under the said agreement the said Ghaswalla was to 
be given the tenancy of Flat No. 36 on the first floor of building No. 3 in the 
housing colony of which the same was a part. The’said Ghaswalla paid to 
the accused various sums aggregating to Rs. 4,000 towards the said sum of 
© Rs. 5,001 payable by him. The agreement between the said Ghaswalla and 
the accused was reduced into writing, (exh. F.) and was dated September 15, 
1966, but was not registered as required by s. 18(3) of the Bombay Rent Act, 
1947. Under the said agreement, it was, by necessary implication though not 
in express terms, provided that the said building was to be completed on or 
before December 30, 1967, but the said agreement did not contain any pro- 
vision creating a charge on the said building No. 3 and the interest of the 
accused in the land on which the said building was erected as required by 
. sub-s. (3) of s. 18 of the Bombay Rent Act, 1947. The said agreement also 
contained certain other conditions to which, however, it is not necessary to 
refer, but it may be stated that the said agreement clearly showed that the 
loan of Rs. 5,001, which Ghaswalla was to give to the accused, was to be 
given for the purpose of financing the erection of building No. 3 which was 
to be constructed by the accused: The prosecution case is that the accused, 
however; failed to'complete the said building by the stipulated date viz. Decem- 
ber “30, 1967 and that he has in fact not yet completed the same and given 
possession to Ghaswalla of the flat allotted to him. The accused was, therefore, 
charged under s. 18(7) and s. 18(4) of the Bombay Rents, Hotel and Lodging 
House Rates Control Act, 1947 and was tried for the said offences by the learned 
Presidency Magistrate, 28rd Court, Esplanade, Bombay, who convicted him 
of the offence under s. 18(4) of the said Act and sentenced him to a fine of 
Rs. 500, but acquitted him of the offence under s. 18(/) of the said Act in 
“view of the decision of the Supreme Court in the case of Tolaram Relumal v. 
State of Bombay. It is from the order convicting him of the offence under 
s. 18(4), that the accused has preferred the present appeal. 


Several interesting questions relating to the construction of s. 18 of the 
Bombay Rent Act, 1947, arise in this appeal and it would, therefore, be con- 
venient at the outset to set out the substance of that section. Sub-section (/) 
of s. 18 makes it an offence for a landlord to receive any fine, premium or 
other like sum or deposit or any consideration other than standard rent or 
the permitted increase in respect of the grant, renewal or continuance of a 
lease of any premises, or for the transfer of a lease. Sub-section (2) of that 
section provides for the reeovery of any fine, premium or other sum or de- 
posit paid by the tenant to the landlord in violation of sub-s. (7). Then come 
sub-ss. (3) and (4), with which I am directly concerned in this appeal and 
I would, therefore, prefer to quote the same verbatim. These sub-sections are 
in the following terms: 


**(3) Nothing in this section shall apply to any payment made under any agreement 
entered into before the first day of September 1040 or to any payment made by any person 


1 (1954) 56 Bom. L.R. 1206, S.C. 
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to a landlord by way of a loan, for the purpose of financing the ercction of the whole or part 
of a residential building or a residential section of a building on the land held by him as an 
owner, a lessee or in any gther capacity, entitling him to build on gueh land, under an agree- 
ment which shall be in writing and shall, notwithstanding anything contained in the Indian 
Registration Act, 1908, be registered. Buen agreement shall inter alia include the following 
conditions, namely :-— 

(i) that the landlord is to let to gueli person the whole or part of the building when eom- 
pleted for the use of such person or any member of his family; 

(fi) that the rate of interest on such loan shall not be less than four per cent. per annum; 

(tf) that such loan shall be repayable by the landlord within a period of ten years from 
the date of the execution of the agreement or within a period of six months from the date of 
the termination of Lhe tenancy by the landlord, whichever period expires earlicr; 

(iv) that the amount of the Joan ghall be a charge on the entire building and the entire 
interest of the landlord in the land on which such building is erected : 

Provided that if the loan hag.been advanced by more than one person, all such persons 
shall, notwithstanding anything contained in any law for the time being in force, be entitled 
to a charge on the entire building and the entire interest of the landlord in such land rateably 
according to the amount of the loan advanced by cach of such persons; 

(v) that the landlord shall use the amount of the loan for the purpose of erecting the 
whole or part, as the case may be, of Lhe residential building and for no other purpose; and 

(vi) (a) that the erection of the building shall be completed within a period of two years 
from the date of the execution of the agreement or if Lhe agreements executed are more than 
one, from the date of the execution of the first of such agreements: 

Provided that the said period of two years may be extended to a further period not ex- 
ceeding one year with the sanction of the'Collector; 

(b) thatif the erection of the building is not completed within the period of two years 
or within the extended period specified in the proviso to clause (a), the loan shall be repayable 
forthwith to the person advancing the same with interest atthe rate of four per cent. per annum. 

(4) If any landlord who received a'loan under ‘an agreement in accordance with tbe pro- 
visions of sub-section (3), contravenes, without any reasonable cxcuse any of the conditions 
specified in the said sub-section (3), such landlord shall, on conviction, be punished with im- 
prisonment for a term which may extend to six months or with fine, or with both.” 


It is not necessary for me to set out the explanation to sub-s. (4) of the said 
section. The prosecution case is that the accused has contravened sub-s. (3) 
of s. 18 of the said Act in three respects, viz., (1) by -failing to register the 
agreement dated September 16, 1966, (exh. F), (2) by not completing the said 
building within the period of two years from the date of the execution of the 
said agreement, dated September 16, 1966 and (3) by not creating a charge in 
respect of the loan on building No. 3, in which the said Ghaswalla was allotted 
a flat and on the land on which it was to be erected. Mr. N: A. Mody, who 
appeared on behalf of the accused, has on the other hand contended that the 
conviction of the accused is erroneous on the following grounds: 

(1) As the Supreme Court has now laid down in Yolaranv’s case that sub-s. 
(1) of s. 18 does not apply to an agreement to grant a lease, but only applies 
to a present demise, and as sub-s. (3) of that section is worded only so as to 
be an exception to sub-s. (Z) thereof, there is nothing to which sub-s. (3) can 
possibly apply. 

(2) Sub-section (3) of s. 18 cannot apply to an agreement to grant a lease 
because of the controlling provisions of s. 6 of the Act that Part IT, in which 
s. 18 oceurs, applies only to premises ‘‘let’’ for the purpose specified therein, 
which must mean a present demise and not a mere agreement to let, and also 
because of the definition of the word ‘‘landlord’’ in s. 5(3) thereof, which is 
to the same effect; 

(3) Even if the view taken is that sub-s. (3) applies to an agreement to 
grant a lease, the offence made punishable by sub-s. (4) is only “for contra- 
vention without reasonable excuse of any of the conditions specified in sub- 
s. (3), but no offence is created by sub-s. (4) or by any other provision of 
the said Act for not including the conditions of sub-s. (3) in the agreement 
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under which a construction loan is given to the landlord, or for not reducing 
that agreement into writing, or for not registering the same. 


I shall now proceed to consider the first contention of Mr. Mody and in that 
connection I must immediately refer to the decision of the Supreme Court 
in Tolaram’s case referred to above. The facts of that case were that the 
appellants before the Supreme Court, who were landlords, were charged under 
s. 18(7) of the Bombay Rent Act, 1947 for receiving a sum of Rs. 2,400 as 
premium or Pugree in respect of an agreement for lease of Block No. 15 in 
a building under construction. The trial Magistrate found the appellants 
guilty and sentenced each of them to imprisonment and fine. The appeal by 
the convicted accused came up before a Division Bench of this Court, which 
referred it to a Full Bench and the Full Bench* took the view that the receipt 
of consideration for an executory agreement was within the mischief of s. 
18(1) of the Act and the appeal by the convicted accused was dismissed by 
the Division Bench in consequence of that view. The accused having filed an 
appeal to the Supreme Court, the Supreme Court allowed that appeal and held 
that the language of s. 18(/) envisaged the existence of a lease and payment 
of an amount in respect of that lease, and that the receipt of money by the 
appellant from the complainant in that case at the time of the oral executory 
agreement of lease was not made punishable under s. 18(/) of the Act and 
was outside its mischief. The conviction of the appellants was, therefore, 
set aside and they were ordered to be acquitted. In my opinion sub-s. (3) of 
s. 18 is couched in the form of a proviso to sub-s. (Z), for though sub-s. (3) 
does not start with the words ‘‘Provided that’’, it would read perfectly well, 
if those words are prefixed to it. In my opinion those words should be neces- 
sarily implied and must be read into sub-s. (3) by reason of the way, in which 
it has been framed by the Legislature. A proviso to a section, however, is not 
always an exception to the main part of it. It may be a saving clause or, in 
exceptional cases, even a substantive provision itself, as when the substantive 
provision to which it is appended as a proviso deals with a different subject 
altogether. A reference may be made in this connection to two decisions of 
the Supreme Court in regard to the way in which a proviso should be con- 
strued. The first of them is the decision of the Supreme Court in the case of 
8. B. K. Ow Mills v. Subhash Chandra? in which the question of the construc- 
tion of the proviso to s. 50 of the Bombay Rent Act itself arose for considera- 
tion. The Supreme Court observed (para. 9) that the law with regard to 
provisos was well-settled and well-understood, that, as a general rule, a proviso 
was added to an enactment to qualify or create an exception to what was in 
the enactment, and that ordinarily a proviso was not interpreted as stating a 
general rule. The Supreme Court then proceeded to lay down that pro- 
visos were, however, often added not as an exception or qualification to the 
main enactment, but as saving clauses, in which case they would not be con- 
strued as controlled by the section. After setting out the contentions of either 
side on this point, the Supreme Court, however, stated that, in the view which 
they took on another point, it was not necessary for them to pronounce upon 
the proper construction of s. 50 of the Bombay Rent Act in the said case 
(para. 10). The second decision of the Supreme Court in regard to the con- 
struction of proviso is to be found in the case of Board of Revenue, Madras 
v. R. 8. Jhaver? The question which arose in that case was in regard to the 
proper construction of the proviso to sub-s. (2) of s. 41 of the Madras General 
Sales Tax Act, 1959. Section 41(2) dealt with inspection of the accounts, re- 
gisters, records and other documents maintained by dealers, while the proviso 
thereto dealt with search of residential accommodation. The Supreme Court 
in its judgment dealt with an argument very similar to the argument which 
Mr. Mody has advanced before me on the point I am now considering, viz., 

*Tolaram Relumal v. State, (1958) 56 Bom. L.R. 407. 


L.R. 866, F.B. 3 [1968] A.T.R. S.C, 59. 
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that a proviso carves out something which is already contained in the main 
provision and that since the main provision in sub-s. (2) of s. 41 of the Madras 
General Sales-tax Act did not provide for search of.purely residential accom- 
modation, the proviso was otiose. In regard to that contention, the Supreme 
Court observed (para. 8) that, generally speaking, it was true that a proviso 
was an exception to the main part of the section, but it was recognised ‘‘that 
in exceptional cases a proviso may be substantive provision, itself”. The 
Supreme Court in that judgment itself referred to three decisions on the point 
and stated (para. 11) that the said cases showed that ‘‘in exceptional circum- 
stances a proviso may not be really,a proviso in the accepted sense but may 
be a substantive provision itself”, The Supreme Court then held that the 
proviso under consideration by it was of that exceptional nature because the 
main part of the sub-section did not provide for search of purely residential 
premises and that, therefore, when the proviso provided for such search, it was 
providing for something independent of the main part of the sub-section. Now, 
if one turns to sub-s. (3) of s. 18 of the Bombay Rent Act with which I am 
concerned in the present case, and which in the view taken by me above, is 
framed in the form of a proviso to sub-s. (J) thereto, it is clear that it deals 
only with a stage prior to the stage of the actual demise with which alone sub-s. 
(1) deals, viz. the stage of an exequtory agreement to grant a lease and, there- 
fore, deals with a totally different subject-matter. That being the position I 
must construe sub-s. (3), which is in the nature of a proviso to sub-s. (/) 
as already stated above, in the same manner in which the Supreme Court has, 
_in the case of the Board of Revenue, Madras v. R. 8. Jhaver, construed the 
proviso to sub-s. (2) of s. 41 of the Madras General Sales Tax Act and hold 
that sub-s. (3) is a proviso of an exceptional nature, in so far as it is not 
really a proviso to sub-s. (7) in accepted sense, but is a substantive provi- 
‘sion itself. This view taken by me is supported by the fact that non-com- 
plianee with the provision of sub-s. (3) has been provided for independently 
of sub-s. (Z), as an offence in sub-s. (4) of s. 18. It appears that sub-s. (3) 
has been framed in the form of a proviso to sub-s. (1) ex majore cautela for 
the purpose of clarification as indicated by the Supreme Court itself in Tola- 
ram’s case (at p. 1210), or is in the nature of an explanation and is not an 
exception as held by Bal J. in the case of Sulochana Ganpat v. Madan*. There 
is, therefore, no substance in the first contention advanced before me by Mr. 
Mody and the same must be rejected. ; 

As far as the second contention of Mr. Mody is concerned, in my opinion, 
having regard to the fact that sub-s. (3) of s. 18, in terms, deals with an 
agreement to grant a lease, the word ‘“‘let’’.in s. 6 of the Act cannot be so 
construed as to nullify sub-s. (3) of s. 18 altogether. The only way: of ar- 
riving at a harmonious construction of s. 6 and sub-s. (3) of s. 18 which- 
occurs in Part II with which s. 6 deals, is to construe the words ‘premises let’ 
in s. 6 as including premises agreed to be let for the purposes specified therein. 
In fact, the object of s. 6 appears,to be to designate the purposes for which 
the premises must have been let or agreed to be let in order to make the pro- 
visions of Part II of the Act applicable. As far as the definition of the term 
‘landlord’ in s. 5(3) of the Act is: concerned, the said section starts with the 
words ‘‘unless there is anything repugnant to the subject or context”? and, 
in my opiuion, there cannot be the least doubt that sub-s. (3) .of s. 18 of 
` the Act is m terms repugnant to giving to the term ‘landlord’ used therein 
a meaning which would restrict it to a person who has created.a present demise. 
Moreover, the words ‘or who would so receive the rent’ in s. 5(3), in my opinion, 
clearly include a person who has agreed to let the premises and receive the 
rent in respect thereof. The second contention of Mr. Mody must, therefore, 
also be rejected. : 

That brings me to the third contention of Mr. Mody on behalf of the 
accused, The same raises the following three questions: (a) Does sub-s. (4) 


4 (1060) 72 Bom. L.R. 851, at p. 350, 
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apply to breach of the conditions specified in sub-s. (3) only when they are 
in fact included in a construction loan agreement, or are the conditions of sub- 
s. (3) incorporated by operation of law in all construction loan agreements 
by reason of sub-s. (3)? (b) Does the term ‘conditions’ in sub-s. (4) connote 
only those which are listed as (4) to (vi) in sub-s. (3), or also the provision 
in the substantive part of sub-s. (3) that the agreement should be in writing 
and registered? And (e) Do the conditions listed as (+) to (vi) in sub-s. (3) 
apply (i) only if the agreement is in writing and registered; (ii) if the agree- 
ment is in writing, but is not registered; (iii) even if the agreement is oral? 

Mr. Mody has contended that sub-s. (4) of s. 18 applies to breach of the 
conditions specified in sub-s. (3) only when they are in fact included in a 
construction loan agreement, because that, according to him, is the only mean- 
ing of the plain terms of sub-s. (3) which should be construed as it stands 
without adding words to it so as to read ‘shall be deemed to include.’ Alter- 
natively, he has contended that, even if the view taken is that the words 
‘shall include’ in sub-s. (3) are capable of two constructions, the one which 
is more favourable to the accused should be adopted. In support of these con- 
tentions, Mr. Mody has relied upon the dictionary meanings of the word ‘in- 
clude’ as being’comprise as a part, and of the word ‘comprise’ as being contain 
(Chambers’ Dictionary). Those are also the meanings to be found in the 
Shorter Oxford English Dictionary (8rd Ed.). Mr. Mody has also relied upon 
a passage in Maxwell on the Interpretation of Statutes, 12th Ed. p. 289, that, 
in a penal statute, the Court must always see that the person to be penalised 
comes fairly and squarely within the plain words of the enactment, and that 
it is not enough that what he has done comes substantially within the mis- 
chief aimed at by the statute. Two of the main dictionary meanings of the 
word ‘incorporate’, however, are ‘to include in the body of something else’ 
or ‘to include as a part or parts of itself’ (Shorter Oxford English Dictionary, 
8rd Ed.). Even as a matter of plain language, therefore, the words ‘include’ 
and ‘incorporate’ are interchangéable as far as their meaning goes, depending 
of course on the context. In my opinion, the words ‘shall include’ in sub- 
s. (3) are capable of being construed as meaning ‘shall be incorporated’ without 
adding any words, merely as a matter of their fair and ordinary meaning, 
and the passage .from Maxwell relied upon by Mr. Mody is, therefore, of no 
avail to him. The first limb of the argument of Mr. Mody on the point I am 
now considering must be rejected. 


As far as the second and alternative limb of his argument is concerned, 
Mr. Mody has relied upon another rule of construction stated in Maxwell (also 
at p. 239) that if there are two reasonable constructions, the Court must give 
the more lenient one which will avoid the penalty in any particular case. 
That rule of construction does’ not, however, lay down that if any two con- 
structions are possible in regard to a penal statute, the more lenient one must 
be adopted, but what it lays down is that if the words of a statute are capable 
of two reasonable constructions, the Court must adopt the more lenient one 
which will avoid the penalty. That, indeed, is the rule of construction which 
the Supreme Court itself has formulated and adopted in regard to the con- 
struction of s. 18 of the Bombay Rent Act itself in Tolaram’s case already 
cited above. The Supreme Court has stated (at p. 1209): 


“It may be here observed that the provisions of s. 18 (2) are penal in nature, and it 
is a well settled rule of construction of penal statutes that if two possible and reasonable con- 
structions can be put upon a penal provision, the Court must lean towards that construction 
which exempta the subject from penalty rather than the one which imposes penalty. It 
ig not competent to the Court to stretch the meaning of an expression used by the Legislature 
in order to carry out the intention of the Legislature.” 


In Maxwell on the Interpretation of Statutes it is, however, stated (at p. 45) 

that if the choice is between two interpretations, the narrower of which would 

fail to achieve the manifest purpose of the legislation, the Court should avoid 
B,L,R.—53 
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a construction which would reduce the legislation to futility and should rather 
accept the bolder construction based on the view that the Legislature would 
legislate only for the purpose of bringing about an effective result. Maxwell 
states that there are many example of words in penal statutes being given a 
wide construction (p. 247). Maxwell also cites another rule of construction 
(at p. 187), and it is, that to carry out effectually the object of a. statute, 
it must be so construed as to defeat all attempts to do, or avoid doing, in an 
indirect or circuitous manner that which it has prohibited or enjoined. Several 
decisions of English Courts are cited by Maxwell in support of that rule, in- 
cluding a decision in a criminal case in which that rule has been applied 
(p. 189). The same rule has been cited in another way by Maxwell (p. 199) 
when it is stated that where to apply words literally would defeat the obvious 
intention of the Legislation and produce a wholly unreasonable result, the Court 
must do some violence to the words and so achieve that obvious intention and 
produce a rational construction. These, in my opinion, are merely different 
facets of the rule of construction based on futility mentioned earlier in the 
judgment. It was, however, sought to be contended by Mr. Mody that the 
argument of futility which is based upon the decision of the House of Lords 
in the case of Nokes v. Doncaster Amalgamated Collieries, Ld.> has been re- 
jected by the Full Bench of this Court in Yolaram’s case in regard to the 
construction of penal statutes (at p. 376). In the judgment of the Supreme 
Court on appeal from the Full Bench judgment in the said case, however, I 
do not find any express rejection of that rule of construction by the Supreme 
Court, or even a reference to Nokes’ case, though there can be no doubt that 
the Supreme Court has (at p. 1209) based its own judgment primarily on the 
observations of Lord Macmillan in the case of London and North Eastern Ry. 
Co. v. Berriman®’. Even if one were .to disregard the rule of construction 
based on futility, the position in regard to the construction of a penal section is 
that if the only reasonable way of construing such a section, without stretching 
its language, is one which goes against the accused, to so construe it would not 
violate the rule of strict construction of penal statutes. 


Proceeding to examine sub-ss. (3) and (4) of s. 18 in the light of these 
principles, the words ‘shall include’ in sub-s. (3) are, no doubt, theoretically 
capable of two constructions, viz. (a) that the conditions specified in sub-s. (3) 
must, in fact, be included in the construction loan agreement in question; or 
(b) that they must be incorporated in all construction loan agreements by 
operation of law. As a matter of plain language both are equally correct 
without any stretching of language or addition of words. However, though 
these two constructions are possible in a theoretical sense, the only construc- 
tion which in my opinion is reasonable is the second one, because I fail to 
see how the Legislature could have intended merely to say ‘‘you must include 
these conditions in your agreement’’, without providing for the consequences 
of or penalty for their non-inclusion. The manifest objects of the legislation 
embodied in the Bombay Rent Act, 1947, are to be found stated in the preamble 
to that Act, and have also been stated by Bal J. in the course of his judgment 
in the case of Sulochana Ganpat v. Madan (at pp. 353-354). Those objects 
are, to provide protection to tenants against exorbitant charges by landlords 
and against eviction except on proof of certain specified circumstances. To 
give to the words ‘shall include’ in sub-s. (3) of s. 18 the narrower construc- 
tion of physical inclusion in the construction loan agreement in question would 
not merely fail to achieve those objects, but would totally defeat them, for 
a landlord would only have to omit those terms from his written agreement 
and do with impunity what the law intended to forbid. That could never 
have been the intention of the Legislature and, in my opinion therefore, that 
would not be a reasonable construction of those words at all. In this connection, 
it is also important to bear in mind that the conditions of sub-s. (3) have not 


5 [1040] A.C. 1014, at p. 1022, 6 [1946] A.C. 278, at p. 295. 


1971.] NARENDRA BHOGILAL V. THE STATE (4.cR.J.)—Vimadalal J. 885 


been made ‘subject to contract to the contrary’, which would indicate that the 
Legislature intended them to be included in all construction loan agreements 
of the nature contemplated by that sub-section. I hold that the conditions 
of sub-s. (3) of s. 18 of the Bombay Rent Act, 1947, are incorporated by 
operation of law in all construction loan agreements, whether they be oral or in 
writing. 

It was, however, sought to be contended by Mr. Mody that the view which 
I am taking on this point is in conflict with the judgment of Bal J. in Sulo- 
chana Ganpat’s case to which I have already referred in another context, in 
so far as that very argument was advanced before that learned Judge and 
rejected by him (at p. 357). The observations of Bal J. in regard to the point 
of incorporation by operation of law, which I am now considering, are 
clearly obiter dicta, for the simple reason that the view which he took was 
(at p. 357) that s. 49 of the Registration Act only provides for the conse- 
quences of non-registration of a document required to be registered either 
under s. 17 of the Registration Act or under any provision of the Transfer of 
Property Act. He, therefore, held that non-registration of a loan agreement, 
though it may amount to non-compliance by the landlord with the require- 
ments of s. 18(3) will not make the document inadmissible in evidence. His 
decision on the question of the admissibility of the document before him would 
have been the same, whichever view he took in regard to the argument that 
the conditions laid down in sub-s. (3) are to be incorporated in every construction 
loan agreement. The observations of Bal J. on the point which I am now 
considering being obter dicta, I do not consider myself bound to follow the 
view taken by him in regard to the same. It may be mentioned that the deci- 
sion of the Supreme Court in Tolaram’s case does not appear to have been 
cited before Bal J. in the said case. 


It was next sought to be contended by Mr. Mody that the view which I am 
taking on this point is also in conflict with an unreported judgment of Patel J. in 
Narayan Ganesh Bhagwat v. Balwant Govind Dabholkar’. The question be- 
fore the learned Judge in that case was whether the rights created by the 
construction loan agreement before him could be said to be rights arising out 
of the Bombay Rent Act, or de hors the Bombay Rent Act. Patel J. took 
the view that s. 18(3) created ‘‘an exception in favour of validity provided 
the terms of contract were as those mentioned’’, that s. 18(3) does not purport 
to create any right either in the tenant or in the landlord, and that ‘‘the rights 
would be the creation of the agreement between the parties de kors the Rent 
Act, and cannot be said to arise out of the Act’’. The sentence last quoted 
has been relied upon strongly by Mr. Mody as negativing the view that the 
Legislature intended to incorporate the conditions mentioned in sub-s. (3) in 
all construction loan agreements. With respect to the learned Judge, in pro- 
ceeding on the basis that s. 18(3) is an exception to s. 18(7), he has proceeded 
on a basis which cannot stand in view of the decision of the Supreme Court in 
Tolaram’s case which does not appear to have been cited before him, holding 
that s. 18(/) applies only to cases of a present demise. In view of the said 
decision of the Supreme Court, I do not consider myself bound by the view 
taken by Patel J. in regard to the interpretation of the provisions of s. 18(3). 


I now turn to the second question which arises for my consideration, viz. 
whether the word ‘conditions’ in sub-s. (4) of s. 18 connotes only those condi- 
tions which are listed as (1) to (vt) in sub-s. (3), or includes also the provision 
therein that the agreement should be in writing and registered. In my opi- 
nion, the provision that is to be found in sub-s. (3) that the agreement should 
be in writing and registered is equally one of the conditions specified in snb- 
s. (3) and there is no reason for excluding the same from the natural meaning 
of the term ‘conditions’. The condition in regard to writing and registration 
is stated separately only because from its very nature and as a matter of 


7 (1960) A.O. No. 170 of 1959, decided by Patel J., on September 7, 1960 (Unrep.). 


886 THE BOMBAY LAW REPORTER. [VOL. LXXIII. 


plain grammatical construction it could not have been. included in the condi- 
tions which are to be found listed as (t) to (vi) in that very sub-section. | 

That brings me to the third question that arises, viz. whether the conditions 
listed as (+) to (vs) in sub-s. (3) apply (i) only if the agreement 1s in writing 
and registered; (ii) if the agreement is in writing but is not registered; (iii) 
even if the agreement is oral. From the view taken by me in the preceding 
paragraphs it does not follow that because the conditions in regard to writing 
and registration are separately stated in the substantive part of sub-s. (3), the 
other conditions which are to be found listed in the sub-section need not be 
complied with if the agreement is not in writing or not registered. The re- 
qnirement of the agreement being in writing and being registered is as much 
a condition as the other conditions listed in sub-s. (3), no more and no less. 
If, therefore, the agreement under which a construction loan is taken by a 
landlord is not in writing, or is in writing but is not registered, the landlord 
commits an offence under sub-s. (4), unless of course he can make out ‘any 
reasonable excuse’ for not reducing the agreement into writing or not re- 
gistering the same, in which case; as the language of sub-s. (4) clearly shows, 
he commits no offence. However, even if the landlord has a reasonable excuse 
for the agreement not being in writing or not being registered, he would still 
commit an offence if he committed breach of any of the conditions that are 
to be found listed as (+) to (vi) in sub-s. (3), unless he ean prove a reasonable 
excuse for breach of such listed condition also. I, therefore, take the view 
that the conditions listed in sub-s. (3) must be complied with and breach thereof 
is an offence under sub-s. (4) of s. 18, in all the three cases mentioned above, 
unless of course reasonable excuse for non-compliance be proved. 

I will now turn to the facts of the present case in the light of the construction 
which I have placed on sub-ss. (3) and (4) of s. 18 of the Bombay Rent Act, 1947. 
The prosecution case is that the accused has committed breach of sub-s. (3) of 
s. 18 by (1) not registering the agreement dated September 16, 1966 (exh. F); 
(2) by not completing the building. within the period of two years from the 
date of execution of that agreement; and (3) by not providing in the said 
agreement that the amount of the loan is to be a charge on the said building 
and the entire interest of the accused in the land on which that building 
was to be erected. In his evidence the complainant Ghaswalla has deposed 
that the agreement (exh. F) has not been registered, though it was intended 
to be registered immediately after it was executed. The accused has not eli- 
cited or led any evidence, nor has he, either in his statement under s. 342 of 
the Criminal Procedure Code or in the written statement which he has filed 
in the trial Court, said anything which would show that he had a reasonable 
excuse for not registering that agreement as required by the provisions of 
sub-s. (3) of s. 18 of the Bombay Rent Act. I, therefore, hold that the accused 
has committed an offence under sub-s. (4) of the said s. 18 and has rightly 
been convicted of the same by the, learned Magistrate. In that view of the 
matter, it is not really necessary for me to consider whether the accused has 
committed breach of any of the other conditions specified in sub-s. (3) of the 
said s. 18. Since, however, the matter has been argued at great length before 
me, I feel I must also deal with the alleged breach of the other two conditions 
mentioned above. 

The complainant Ghaswalla has deposed in clear terms that the construction 
of the building in question ‘‘is yet not complete’? which must mean that it 
had not been completed at the date when he gave evidence in the trial Court 
by which time. the statutory period of two years from the date of execution 
of the agreement dated September 16, 1966 (exh. F) had long since expired. 
He has stated later on in his evidence once again that the flat allotted to him 
had not been completed at the time when he gave evidence in the trial Court. 
It is true that the said agreement (exh. F) by clear implication provides for the 
eompletion of the building on or before December 30, 1967. Having regard to the 
provisions of cl. (vi) (a) of sub-s. (3) of s. 18, even if the building is not com- 
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pleted by the said date, the agcused would not, in my opinion, commit the offence 
under sub-s. (4) of s.-18 unless the erection of the-building transgresses the 
statutory period of two years provided in el. (v4) (a) of sub-s, (3) of that 
section. It was sought to be contended by Mr. Mody that this evidence 
should not be accepted in view of the fact that Ghaswalla has stated at another 
place in his evidence that the last time he went to the site was only in June 
1967, with the result that the statements made earlier by him were not based 
on his own personal knowledge but were in the nature of hearsay evidence. 
The record of the proceedings in the trial Court, however, shows that no 
objection has been taken at any time to the admissibility of the statement made 
by Ghaswalla and, under those circumstances, it is now too late in the day to 
raise that objection in the appellate Court. Moreover, that is not the only 
evidence on the point. Witness A. S. Narayan has also deposed in clear 
terms that the flat in question, which it appears has been re-allotted by the 
accused to the said Narayan from whom the accused has taken another con- 
struction loan, was not ready at the date when he gave evidence in the trial 
Court which was November 24, 1969, and that he-had not been able to get 
possession of the same. There is, therefore, no need to remand the case to 
the trial Court for taking evidence on the point as to whether or not the 
building’ has been completed within the statutory period of two years from 
the date of agreement (exh. F) as Mr. Mody sought to urge before me. There 
was definite and clear evidence before the trial Court on which it has arrived 
at its finding and I have no hesitation in coming to the conclusion that that 
finding 1s correct. Here again, the accused has not elicited or led any evi- 
dence, nor has he made any statement either under s. 342 of the Criminal Pro- 
cedure Code or in the written statement filed by him in the trial Court which 
would make out any reaSonable excuse for not completing the building within 
the statutory period of two years from the date of the agreement. In the 
course of his argument Mr. Mody has relied on a statement that is to be 
found in the evidence of the complainant Ghaswalla himself that one Edulji, 
who was the President of the Tenants’ Association of the said building and was 
authorized to act on behalf of the tenants in the matter of the formation of 
a society, has signed the agreements dated May 31, 1969 and May 23, 1969 
under which rights and liabilities of the accused were taken over by the 
society, but I am afraid that fact cannot be of any assistance to the accused 
in making out a reasonable excuse for non-completion of the building in 
- question, for the simple reason that by the time the said agreements were 
executed, the statutory period of two years from the date of the agreement 
(exh. F) had already expired on September 16, 1968 and the offence under 
sub-s. (4) was already complete as far as the accused was concerned, and no 
subsequent act of the accused could possibly wipe out that offence. I, there- 
fore, hold that the accused has also rightly been convicted under gub-s. (4) of 
s. 18 for breach of the condition in regard to the non-completion of the said 
building within the statutory period of two years. 

In the view which I have taken above viz., that the conditions set out in 
sub-s. (3) of s. 18 of the Bombay Rent Act are statutorily incorporated in 
every construction loan agreement, an accused person, in my opinion, does 
not commit any offence merely by failing to provide expressly in the agree- 
ment under which a construction loan is taken for a charge on the building 
and on his interest in the‘land. The view taken by the trial Magistrate that 
the accused has also committed an offence under sub-s. (4) of s. 18 of the 
Bombay Rent Act in regard to the same is, therefore, not correct. 

In the result, T hold that the accused has rightly been convicted by the trial 
Court of the offence under sub-s. (4) of s. 18 of the Bombay Rent Act, 1947, 
by reason of his having failed to register the agreement dated September 16, 
1966 (exh. F), and by reason of his having failed to complete the erection 
of the building within the statutory period of two years from the date of 
execution of that agreement. This appeal must, therefore, be dismissed. 
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As far as sentence is concerned, the trial Court has passed a sentence of 
fine of Rs. 500 and has ordered that, in default of payment of the fine, the 
accused should undergo rigorous imprisonment for four months. It has been 
pointed out to me that the complainant Ghaswalla has in fact not suffered 
loss of a single rupee and it has been contended that the offence is, therefore, 
a technical one. It was stated to me that the complainant Ghaswalla has 
agreed to treat the amount of Rs. 4,000 paid by him as being transferred to 
the credit of the society which has already been formed in respect of the build- 
ing in question, and to take the same flat from the society on what is popularly 
known as ownership basis. In view of these facts, I do not think the accused 
deserves any substantial sentence by'way of fine. I, therefore, order that the 
sentence passed upon the accused be reduced to a fine of Rs. 100, in default of 
payment of which, the accused should suffer simple imprisonment for one month. 
The surplus fine, if paid, should be refunded to the accused. 

Appeal dismissed. 


Before Mr: Justice Vaidya. 
THE STATE OF MAHARASHTRA v. VINOD 8. SHAH.* 


Factories Act (LXIII of 1948), Secs. 2 (m), 33—Unfenced pit in precincts of factory—Ten or more 
workers not working or carrying on manufacturing process in prectncis—Accidental drowning 
of worker tn pit-—Whether prosecution of manager under s. 33 sustainable. 

Where there was no evidence on the record to show that ten or more workers were 
working and were carrying on any manufacturing process in the precincts of a factory run 
with the aid of powers and it was found that a worker was accidently drowned in an une 
fenced pit situated in the precinots of the factory, it was held, that the prosecution of the 
manager of the factory for contravening the provisions of s. 88 of the Factories Act, 1948, 
could not be sustained. 


THE facts appear in the judgment. 


R. S. Bhonsale, Assistant Government Pleader, for the appellant (State). 
P. R. Vaki, with T. M. Kanawalla, for the respondent (accused). 


VADYA J. The above appeal is filed by the State of Maharashtra against 
the order of acquittal passed by the Judicial Magistrate, First Class, IInd 
Court, Thana, on April 15, 1969, acquitting the respondent Vinod S. Shah, 
Manager of Mukund Iron and Steel Works Ltd. at Kalwa, District Thana. 
The only question which arises in this appeal is whether the pit in respect of 
which the Inspector of Factories had filed a complaint against the accused 
was a pit in the factory within the meaning of s. 33 of the Factories Act, 1948. 

It is undisputed that the pit was being dug 400 feet away from the sheds 
including the stores and offices in which the factory of Messrs Mukund Iron 
and Steel Works Ltd. has been working. The entire area of land belonging to 
the factory consists of 150 acres. It is clear from the sketch exh. 8 in the 
case that the sheds comprising the factory proper cover an area of only 5 
acres. In the complaint filed by the Factory Inspector on September 2, 1968, 
it was alleged that when the Factory Inspector visited the factory on June 4, 
1968, to inquire into the fatal accidents that occurred to a female worker 
Manjulabai Ananda and her son Mahendra Ananda aged about 5 years on 
the previous day, June 3, 1968, he discovered that Manjulabai had gone near 
the nit of the size of 15 feet by 10 feet and 9 feet deep containing water upto a 
height of 7 feet to wash some clothes and both the mother and her son were 
drowned in the pit. It was, therefore, alleged that the pit in the ground was 
a source of danger, as it was not securely fenced or covered at the time of the 
accident; and, therefore, the accused who was the Manager of the factory of 

*Decided. Januaru 21, 1971. Criminal Ap- Magistrate, F. C., II Court, Thana, in Crimi- 
peal No. 1030 of 1969, against the order of nal Case No. 8409 of 1968. 
acquittal passed by R. A. Dalvi, Judicial 
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Mukund Iron and Steel Works Ltd. was guilty of contravening the provisions 
of s. 33 of the Factories Act, 1948. 

Now, s. 33 lays down that in every factory every fixed vessel, sump, tank, pit 
or opening in the ground or in a floor which, by reason of its depth, situation, 
construction or contents, is or may be a source of danger, shall be either se- 
curely covered or securely fenced. It is, therefore, essential that the vessel, 
sump, tank, pit or opening in the ground or in a floor referred to therein 
must be in the factory. ‘‘Factory’’ is defined in s. 2(m) as follows: 

“ ‘factory’ means any premises including the precincts thereof— 

(i) whereon tenor more workers are working, or were working on any day of the preceding 
twelve months, and in any part of which a manufacturing process is being carried on with 
the aid of powers, or is ordinarily so carried on, or 

(ii) whereon twenty or more workers are working or, were working on any day of the 
preceding twelve months, and in any part of which a manufacturing process is being carried on 
without the aid of power, oris ordinarily so carried on, but does not include a mine subject to 
the operation of the Mines Act, 1952 (XXXV of 1952) or a railway running shed; ” 


Sub-clause (4) of cl. (m) would not apply to this case, as Mukund. Iron and 
Steel Works factory is run with the aid of powers. It is true that ‘factory’ 
means premises including the precincts; but even in respect of such precincts, 
it is necessary that ten or more workers are working or were working on 
any day of the preceding twelve months and in any part of which a manufac- 
turing process is being carried on with the aid of powers or is ordinarily so 
carried on. The prosecution must, therefore, prove that the pit which is ad- 
mittedly in the precincts of the factory being in the environments of the 
factory was situated in such precincts (i) whereon ten or more workers were 
working or were working on any day of the preceding twelve months and (ii) in 
any part of the precincts a manufacturing process was being carried on. The 
Factory Inspector has admitted in the course of his evidence in cross-examina- 
tion that the distance between the pit and the steel yard where the deceased 
woman was supposed to work was about 400 feet. There is no evidence what- 
soever on the record to show that in the precincts of the factory where the 
pit is situated ten or more workers were working and were carrying on any 
manufacturing process with the aid of powers. In my judgment, the prose- 
cution was, therefore, entirely misconceived. 

However, the learned Magistrate acquitted the accused on the ground that 
the pit was dug for extending the factory and the work was in progress, be- 
cause that was the defence which was taken by the accused before the learned 
Magistrate. It was necessary for -the learned Magistrate to direct his atten- 
tion to the provisions of the Factories Act and to see whether the prosecution 
led evidence to prove the charge under s. 33 read with s. 92 of the Factories 
Act. It was also necessary for the prosecution to lead proper evidence with 
regard to the facts which would bring home the charge under s. 33 read with 
s. 92 of the Factories Act. 

Mr. Bhonsale, the learned Assistant Government Pleader, contended that the 
reasoning of the learned Magistrate that merely because the pit was being dug 
and the work was in progress the accused was entitled to an acquittal is not 
justified by law. That submission of Mr. Bhosale is correct, because the said 
reasonines adopted by the defence lawyer and the learned Magistrate are not 
relevant to the question as to whether the accused had committed the offence 
under s. 33 read with s. 92 of the Factories Act. Nevertheless, the order of 
acquittal must stand, because I find that the prosecution has failed to establish 
that the precincts where the pit is dug are precincts in which ten or more 
workers ordinarily worked and in any part of which any manufacturing pro- 
cess was being carried on with the aid of powers as required by s. 2(m) of the 
Factories Act. 

In the result, the appeal fails and is dismissed. Bail bond cancelled. 


Appeal disnussed. 
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APPELLATE CIVIL. 





Before Mr. ' Justics Maloankar. 
RAGHUNATH GOPAL DAFTARDAR v. VIJAYA 
RAGHUNATH GOPAL DAFTARDAR.* 


Hindu Marriage Act (26 of 1985), Secs. 12, ô— Indian Contract Act (IX of 1872), See. 17—Spectal 
Marriage Act (43 of 1962), Sec. 25 (iif) Indian Divorce Act (IV of 1869), Sec. 19--Whether 
8. 17 of Indian Contract Act applies to case of fraud under s. 12 (1) (c) of Hindu Marriage Act 
— Whether fraudulent representation or concealment constitutes fraud under s. 12 (1) (c}— 
Concealment of curable epilepsy whether amounts to fraud under 3. 12 (1) (e). 


Section 17 of the Indian -Contract Act, 1872, does not apply to a case of fraud under 
3. 12 (1) (c) of the Hindu Marriage Act, 1955. 

- Ankamma v. Bamanappa, ita ae Singh v. Smt. Brij Balab*, Anath Nath v. Laijanan 
Deot® and A. v. B.,* referred to. 

Section 12 (7) (c) of the Hindu ENA Act, 1955, does not speak of fraud in any general 
way or of every misrepresentstion or concealment which may be fraudulent. A person 
who freely consents to a solemnization of the marriage under the Act with the other party 
in accordance with customary ceremonies, that is, with knowledge of the nature of the 
ceremonies and intention to marry, cannot object to the validity of the marriage on the 
ground of fraudulent representation or concealment. ‘Therefore concealment of curable 
epilepsy and false representation that a party to the marriage was healthy does not amount 
to fraud within the meaning of that word used in s. 12 (7) (© of the Act. 

Bimla Bat v. Shankerlal*, dissented from. 

Emmanuel Singh v. Kamal Saraswati*, Appibai-v. Khimjt Cooverji?, Anath Nath v. 
Lajjabatt Devi,* Harbhajan Singh v. Smt. Brij Balb? and Durge Kumar v. Smt. Raj Kumari,!® 
referred to. 

In s. 12 (2) (a) (ši) of the Hindu Marriage Act, 1955, the expression “the petitioner has, 
with his full consent, lived with the other party to the marriage as husband” emphasizes 
living as hubsband with full consent for whatever period it may be, provided the alleged 

' fraud is condoned.’ The condition laid down in the section does not depend upon the 
lapse of any time after the discovery of the alleged fraud. 
Rajant Prabhakar v. Prabhakar," referred to. 


Tere facts are stated in the judgment. 


M. V. Paranjape, with Prakash S. Shah, for the appellant. 

R. W. Adik, for the respondent. 

MALVANKAR J. This is a second. apma against the judgment and decree 
passed by the learned District Judge, Poona, in Civil Appeal No. 646 of 1967 
on: his file from the decree in Marriage Petition No. 18 of 1963 of the Court 
of the Civil Judge (Senior Division), Poona. It arises this way. 


The appellant-petitioner was married to the respondent at Poona on March 
30, 1962 according to Hindu religious rites. The petitioner alleged that dur- 
ing the negotiations as well as at the‘time of the solemnization of the marriage, 
the respondent and her parents not only: concealed the fact that she. was 
suffering from epilepsy since childhood. but also misrepresented to him and 
his father that she was quite healthy. Within a fortnight after the marriage 
which was consummated in the first week of April 1962, the respondent started 


*Decided, March 16, 1971. Second Appeal 8 ees) A.LR. Cal. 778, 
No. 1088 of 1060, against the decision of 4 (1952) 54 Bom. L.R. 725. 
R. K. Joshi, District Judge at Poona, ‘in 5 [1960] ALR. M.P. 8. 
Appral No. 646 of 1967, confirming the decree 6 [1984] ALR. Pat. 670, F.B. 
pea by B. 3L Rhe, '3rd Joint Civil Judge, 7 (1984) 88 Bom. L.R. 77. 
enior Division at Poona, in Marriage Peti- . 8 [1950] A-LR. Cal. 778. 
tion No. 18 of 1988. 9 eed A.LR. Punj. 359. 

1 [1987] A.I R. Mad. 882. 10 hoo A.I.R. Punj. 172. 

2 [1964] A.LR. Punj. 859. 11 (1987) 59 Bom. L.R. 1109. 
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getting epileptic fits. These fits recurred in the months of April, May and 
June at an interval of about a fortnight. The petitioner further alleged 
that in the first week of July 1962, he, for the first time, realised that the 
respondent was suffering from epilepsy which was an incurable disease and, 
therefore, he took her to the place of her elder sister Mrs. Deshpande in Poona 
and left her there on July 6, 1962. - He also alleged that since after the dis- 
covery of this fraud on July 2, 1962 till he took her to the house of her 
elder sister Mrs. Deshpande on July 6, 1962, he did not live with her as her 
husband. From July 6, 1962 the respondent -never returned to his house. 
Alternatively, the petitioner alleged that within a short time after the marriage 
was consummated, the respondent started behaving in a-queer way and also 
used to insult the petitioner and other members of his family. He, therefore, 
contended that having regard to the nature of the disease and the strange 
and unbecoming behaviour of the respondent, he reasonably apprehended that 
it would be harmful-and injurious for him to live with her. He, therefore, 
prayed for a decree of nullity of the marriage on the ground of fraud, and 
in the alternative, a decree for judicial separation on the ground of cruelty. 

The respondent contested the petitioner’s claim vehemently. She denied 
the allegation of fraud and alleged that the fact that the respondent was 
suffering from epilepsy was brought to the notice of the petitioner’s father 
and the petitioner during the negotiations. She denied that any fraud was 
practised on the petitioner and contended that he married her with free con- 
sent. She also alleged that soon after the marriage, the mother of her mother- 
in-law discovered a small white spot on her waist while giving her bath, where- 
upon the members of the family suspected that she was suffering from leuco- 
darma, when in fact it was a scar left of an insect-bite. The rest of the con- 
tentions in the written-statement are not material for our purpose. 

On these pleadings, the learned trial Judge framed the necessary issues 
and on consideration of the evidence adduced by the parties, came to the 
conclusion that the petitioner had failed to prove that his consent was obtained 
by fraud or that the respondent was suffering from an incurable disease, and 
that, therefore, the petitioner was not entitled to a decree of nullity. As 
regards the alternative plea of the petitioner, the learned trial Judge found 
that the petitioner had failed to prove the alleged cruelty and, therefore, dis- 
missed his claim on that ground also. The petitioner then filed an appeal in 
the District Court, Poona. The learned District Judge found that the peti- 
tioner or his father was never told at any stage of the marriage either during 
the course of the negotiations or at the time of the solemnization that the 
respondent was suffering from epilepsy, that generally there might have been 
statements made by the parents and the relations of the respondent that she 
was healthy, that the respondent herself never told either the petitioner or 
any of his relations that-she was healthy, that the type of epilepsy from which 
the respondent was suffering was not an incurable disease, that the alleged 
fraud was discovered by the petitioner on June 26, 1962 or at the most on 
July 2, 1962, that thereafter till the respondent was taken by the petitioner 
to‘the house of the former’s sister on July 6, 1962, both of them were living 
together as husband and wife with free consent of the petitioner, and that 
the non-disclosure of the disease of epilepsy either during the course of the 
negotiations or at the time of the solemnization and the alleged misrepresenta- 
tion that the respondent was healthy did not amount to fraud in law, and that 
the petitioner had also failed to prove the alleged cruelty. The learned Dis- 
trict Judge, therefore, confirmed the decree of the trial Court and dismissed 
the appeal with costs. Being aggrieved by this judgment and decree, the 
petitioner has come to this Court in second appeal. 

On the arguments advanced before me, the first point that arises for con- 
sideration is whether the petitioner has been able to prove in this case that 
_ the type of epilepsy, from which the respondent is suffering, is an incurable 
epilepsy: The learned District Judge has recorded a finding against the peti- 
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tioner on this point. The finding is based on appreciation of evidence and, 
therefore, ordinarily the appellant-petitioner is not entitled to ask this Court 
to go into the evidence again and: come to its own finding. However, the 
learned counsel Mr. Paranjape, appearing on behalf of the appellant-peti- 
tioner, has argued that though the finding is a finding of fact, the learned 
Judge having misread the whole evidence, this Court may not accept it and 
at any rate, for finding out whether or not the learned Judge has misread 
the evidence, it would be necessary to consider the evidence again in this 
Court. The learned counsel Mr. Paranjape, therefore, took me through the 
evidence on this point and I must say that on going through the evidence, I 
find that there is no reason why I should differ from the view taken by the 
learned District Judge. 


The most important piece of evidence on this point is that of Dr. Sardesai, 
P:W. 5. The witness is an M.D. of the Bombay University and has also 
passed M.R.C.P. examination of the Edinborough Royal College of Physi- 
cians. Since February 1959 he is attached to the Sassoon Hospital as an 
Honorary consulting physician. He is both a physician and neurologist prac- 
tising as a consulting physician at Poona since August 1960. He is also 
practising in neurology since then. Admittedly, the respondent is being treat- 
ed by this Doctor since about February 1961 for epilepsy. Now, he says 
that it would not be correct to say that the type of epilepsy the respondent 
is suffering from, is incurable. He has prescribed ‘Dilantin Sodium’ to the 
respondent for this disease and the Doctor says that he has prescribed it with 
a view to keep ber malady under control. When he was asked whether it 
could be said that the respondent was cured of the disease, he replied that it 
would not be possible for him to say whether her epilepsy had been cured, 
because this could only be said if the drug is withdrawn. Later on, he has 
stated thus: l 

“It would be wrong to say that epilepsy is a disease which cannot be cured, The latest 
publication on ‘Therapeutics’ by Goodman and Gillman is the standard book on the Science 
of Treatment. An older view which believed in the past was that epilepsy was incurable. It 
would not be correct to say and it is also not to my knowledge that at the present day, there 
are gome authorities in medical science of treatment, who believe that epilepsy is incurable.” 


It is, therefore, quite clear from his evidence that the disease epilepsy is not 
an incurable disease. As regards the type of epilepsy from which the res- 
pondent is suffering, he has said that if the respondent ceased to get any epile- 
ptic fits for a period of three years, he would say that she is cured. He has 
also said that he was treating the respondent since February 1961 and he 
eould find that for a period of about one year before her marriage, she did 
not get any epileptic fits. He further says that the drug which he prescribed 
has worked well. According to him, the respondent is.receiving the treatment 
even today and the disease is well under control. Reliance is then placed on 
the testimony of Dr. Otturkar, P.W. 8. According to the petitioner, the 
prescription, exh. 179, dated June 2, 1962, given by Dr. Sardesai to the res- 
pondent, was shown to Dr. Otturkar by his father, Dr. Otturkar being his 
close friend. Dr. Otturkar asked the petitioner’s father whether the respon- 
dent was getting any fits and when the latter told him that she was, looking 
to the prescription, he told the petitioner’s father that she was being treated 
for epilepsy. However, Dr. Otturkar further said that he would get it con- 
firmed from Dr. Sardesai. Now, Dr. Otturkar has given his version of the talk 
Dr. Sardesai had with him, in his evidence. This version is little different on 
the point, from the one given by Dr. Sardesai and to which I have already made 
a reference. Now, according to Dr: Otturkar, what Dr. Sardesai told him was 
that epilepsy was such a kind of disease which could not be cured but could 
only be controlled. Dr. Sardesai also told him that the disease could only 
be kept under control by regular treatment and if the treatment is discon- 
tinued, the patient would again start getting epileptic fits. But later on, he. 
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admits that Dr. Sardesai also said: that the patients suffering from epilepsy 
were required to take medicines for a very long time and continue the same 
tréatment for about three years after they cease getting any epileptic fits. Now, 
I ‘have already pointed out that Dr. Sardesai, who was examined by the peti- 
tioner himself, nowhere says that epilepsy does not admit of any cure. On 
the contrary, he says that it is not an incurable disease. But Dr. Otturkar, 
perhaps to oblige the father of the petitioner, who is his friend, told the Court 
something different from what the opinion of Dr. Sardesai was. It is material 
to note that no question was put to Dr. Sardesai regarding the version given 
by Dr. Otturkar. Coming to the evidence of the petitioner, he says that he 
came to know from Dr. Otturkar that the disease was incurable and hereditary. 
There is nothing in the evidence of Dr. Otturkar to show that the disease is 
hereditary. He only says that what he came to know from Dr. Sardesai was 
that it was incurable. But I have already pointed out that that was never 
the opinion of Dr. Sardesai, much less he gave. that opinion to Dr. Otturkar. 
The petitioner’s father, who is also examined in this case (P.W. 1), repeats 
the same story. When the petitioner took the respondent to the house of the 
latter’s sister on July 6, 1962, his father was not at home. He was on tour 
in Nagpur. He, therefore, contacted the petitioner on telephone and what 
he came to know from the petitioner was that the opinion of Dr. Sardesai 
was that the disease was incurable and hereditary. Thus the evidence adduced: 
by the petitioner not only does not show that the disease is incurable, but on 
the contrary it shows that the disease of epilepsy can be cured. 

Coming to the evidence of the respondent, she has said that for about a year 
before her marriage with the petitioner, she was not getting any epileptic 
fits and that is precisely what Dr. Sardesai has told us in his evidence. It was 
suggested to her in her cross-examination that she was also told by Dr. Sardesai 
that the disease was incurable, but she has refuted the suggestion. Her father 
also says in his evidence (R.W. 2) that after the treatment of Dr. Sardesai 
was started, the respondent did not get any fits for about one year prior to 
her marriage. It is no doubt true that after the marriage which took place 
on March 30, 1962, the respondent had epileptie fits at least once or twice. 
But the evidence on the record shows that that was perhaps due to the mental 
worries from which the respondent suffered on account of the treatment given 
by the members of the petitioner’s family to her and her relations. Consider- 
ing, therefore, the evidence on the record and particularly the testimony of 
Dr. Sardesai, I have no hesitaiton in accepting the finding recorded by the 
learned Judge below on this point. I, therefore, find that the petitioner has 
failed to prove that the type of epilepsy the respondent is suffering from is 
an incurable disease. 

Then the next question that is agitated before me is whether the consent 
of the petitioner to the marriage was obtained by fraud within the meaning of 
s. 12(7)(c) of the Hindu Marriage Act, 1955. In this connection, the facts 
found by the learned Judge below and which are not in dispute before me in 
this appeal are that the respondent was suffering from epilepsy before her 
marriage, that the petitioner or his father at no stage was told that the 
respondent was suffering from epilepsy, that the relations of the respondent 
had made general statements that the respondent was healthy, but that the 
respondent herself never represented either to the petitioner or to his relations 
at any stage that she was healthy. These findings of fact recorded by the 
learned Judge show that the fact that the respondent was suffering from epi- 
lepsy was never disclosed either to the petitioner or to his father, and secondly, 
the petitioner and his father were told that she was healthy. The learned counsel 
Mr. Paranjape has, therefore, argued that this is a case where truth was sup- 
pressed deliberately and false representation was made to the petitioner that 
shé'-was healthy. He also argued that if the fact that the respondent was 
suffereing from epilepsy was disclosed to the petitioner or to his father, he 
would never have consented to this marriage. That being so, the conduct on 
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the. part of the respondent and her relations amounts to fraud within the 
meaning of that word used in s. 12(/)(c): of the Hindu Marriage Act, 1955. 


In support of this argument, the learned counsel Mr. Paranjape has relied 
upon s. 25(ti7) of the Special Marriage Act, 1954. It provides that any mar- 
riage solemnized under that Act shall be voidable and may be annulled by 
a decree of nullity if the consent of either party to the marriage was obtained 
by coercion or fraud, as defined in the Indian Contract Act, 1872. Now, 
mene is defined in s. 17 of the Indian Contract Act, 1872, which runs thus: 


‘Fraud’ means and includes any of the following acts committed by a party to a contract, 
or with his connivance, or by his agent, with intent to deceive another party thereto or his 
agent, or to induce him to enter into the contract :—~ 

(1) the suggestion, as a fact, of that which is not true, by one who does not believe it 
to be true; 

(2) the active concealment of a fact by one having kowledge or belief of the fact; 

(3) a promise made without any intention of performing it; 

(4) any other act fitted to deceive; 

(5) any such act or omission as the law specially declares to be fraudulent. 

Explanotion.—Mere silence as to facts likely to affect the willingness of a person to enter 
into a contract is not fraud, unless the circumstances of the case are such that, regaid being 
had to them, it is the duty of the person keeping silence to speak, or unless his silence is, in 
itself, equivalent to speech.” 


The learned counsel Mr. Paranjape argued that the word ‘‘fraud’’ used in 
s. 12(7)(c) of the Hindu Marriage’ Act, 1955, must also be understood in the 
sense in which it is defined in s. 17 of the Indian Contract Act, 1872. The 
question, therefore, is whether the provisions of s. 17 of the Indian Contract 
Act, 1872, apply to fraud as understood in s. 12(/)(c) of the Hindu Marriage 
Act, 1955. 


The difficulty arises because the word ‘‘fraud”’ is not defined in the Hindu 
Marriage Act, 1955. But in my opinion, the provisions of s. 17 of the Indian 
Contract Act cannot apply to fraud as understood in s. 12(7 ) (c) of the Hindu 
Marriage Act. It is necessary to bear in mind that there is a difference be- 
tween the marriage under the Special Marriage Act, 1954, and the marriage 
under the Hindu Marriage Act, 1955. The Special Marriage Act, .1954, pro- 
vides a special form of marriage in certain cases. It is permissible toa Hindu, 
by virtue of this Act, to have his marriage with another Hindu or a person 
belonging to any other community solemnized in accordance with the require- 
ments of the Act. The rights, obligations and status of the parties to such 
civil marriage in matters relating to restitution of conjugal rights, judicial 
separation, nullity of marriage and divorce are regulated by the provisions 
contained in that Act. The succession to property of two Hindus married 
under that Act as also to the property of the issue of such marriage is govern- 
ed by the relevant provisions of the Indian Succession Act, 1925, and not by 
the Hindu Law of succession. It is significant to notice that no ceremonies 
are necessary for the marriage being valid under that Act. Obviously, there- 
fore the marriage under the Special Marriage Act, 1954, is a contract. The 
position under the Hindu Marriage Act, 1955, however, is different. It is 
needless to say that marriage under the Hindu Law is treated as a Samskara 
or a sacrament. The Hindu Marriage Act, 1955, contemplates a ceremonial 
marriage which must be solemnized in accordance with the customary rites 
and ceremonies of one of the two parties. Non-observance of the essential cus- 

*tomary rites and ceremonies of at least one of the parties would amount to 
failure to solemnize the marriage. In other words, a marriage under the 
Hindu Marriage Act which is not solemnized by performance of the essential 

; ceremonies is, under the Act, no marriage at all. It is true that the conditions 
laid down in s. 5 of the Hindu Marriage Act must also be fulfilled before a 
marriage under that Act is gone through. But the non-fulfilment of every 
one of the conditions and requirements enacted in s. 5 does not ipso facto 
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render the marriage null and void or even voidable. It seems to me, there- 
fore, that under the Hindu Marriage Act, the marriage which is a ceremonial 
marriage is essentially a sacrament (Samskara). 


In this connection, I may refer to Ankamma v. Bamanappa, in which Var- 
dachariar J. has observed at page 334 that a Hindu marriage is a sacrament 
and not a civil contract and that it will not be permissible to apply to a 
Hindu marriage all the principles of the Law of Contract. Similarly, in 
Harbhajan Singh v. Smt. Brij Balad? which is a case after the Hindu Marriage 
Act, 1955, came into force, the Punjab High Court has said that the word 
‘‘fraud’’ is not used in s. 12 of the Hindu Marriage Act in a general way 
and on every misrepresentation or concealment, the marriage cannot be dis- 
solved. If the term ‘‘fraud”’ is to be interpreted according to the definition 
given in the Indian Contract Act, then it would become impossible to maintain 
the sanctity of the marriage. All sorts of misrepresentations will be ‘alleged 
by the petitioners in order to break the marriage tie. This obviously could 
not be the intention of the Legislature. In Anath Nath v. Lajjabatst Devi? 
also, the case was under the Hindu Marriage Act, 1955, and S. Datta J., who 
delivered the Judgment, has observed at page 779 that the marriage according 
to Hindu Law not being a contract, the consent at the stage of negotiations 
though obtained by fraud cannot affect the validity of the marriage. It is 
true that in that case no fraud was alleged at the time of the solemnization 
of the marriage and, therefore, the petitioner could not be.granted any relief, 
But at the same time, the case was decided on the footing that even under the 
Hindu Marriage Act, the marriage is a sacrament and not a civil contract. 
My attention is also drawn to the provisions of s. 19 of the Indian Divorce 
Act, 1869. That section, so far as it is relevant here, reads thus: 


“Nothing in this section shall affect the jurisdiction of the High Court to make decrees 
of nullity of marriage on the ground that the consent of either party was obtained by force 
or fraud.” 


This Act also does not define fraud and, therefore, it is of no assistance to 
us in this case. But it is well settled under the Indian Divorce Act that 
fraudulent misrepresentation in inducing consent to marriage does not vitiate 
a marriage. I have not been pointed out any decided case under the Indian 
Divoree Act, 1869, which lays down that non-disclosure or concealment of a 
fact and/or misrepresentation of a fact amounts to fraud. It seems to me, 
therefore, that even under the Indian Divorce Act, 1869, the definition of 
‘fraud’ given in s. 17 of the Indian Contract Act does not appear to apply. 
Tt is true that this High Court has held in A. v. B4, that.a Hindu marriage 
is also a civil contract. But at the same time, the learned Judge (Tendolkar 
J.) has held in that case that a Hindu marriage is also a sacrament. The 
Hindu Marriage Act, 1955, does not depart from this position, under the Hindu 
Law. I am, therefore, of the opinion that s. 17 of the Indian Contract Act, 
1872, does not apply to a case of fraud under s. 12(/)(c) of the Hindu Mar- 
riage Act, 1955. 


The question still remains what then is the meaning of the word ‘‘fraud’’. 
D. Tolstoy on the Law and Practice of Divorce, 6th edn., has expressed thus 
(p. ae 

‘,.. The test in all cases is whether there is real consent, not only to marry but also to 
marry the particular person. But provided such consent exists, it ig immaterial whether it 
ig induced by a fraudulent misrepresentation;”’ 


mmay, Rayden on Divorce, 10th edn., at page 98, says that 


. fraudulent misrepresentation, or concealment, does not affect the validity of a 
marriage to which the parties freely consented with a knowledge of the nature of the contract. 
But if a person’ is induced to go through a ceremony of marriage by threats or duress, or in 
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a state of intoxication, without any real consent to the marriage, it is invelid: in all such cases 
the test of validity is real consent to the marriage.” Js 


Latey on Divorce, 14th edn., at page 19, also observes that E 


“Misrepresentation or concealment of facts which if known to one of the parties might 
have prevented his or her marriage does not invalidate a marriage, providing that there were 
free consent.” 


Coming to the authors on Hindu Law, Derrett in his Introduction to Modern 
Hindu Law, 1963 edn., at page 193, says thus :— 


“If in fact the marriage would have been agreed to even had the facts been known; it 
seems that the marriage cannot be annulled, nor, it seems, in even stronger cases where full 
disclosures would have prevented the marriage; for fraudulent misrepresentation or conceal- 
ment does not affect the validity of a marriage to which the parties freely consented witb 
knowledge of its nature and with the clear and distinct intention of entering into the marriage 
in question.” 

Similarly, in Mulla’s Hindu Law, 13th edn., at page 682, we have these obser- 
vations: 


‘“«,..A person who freely consents te s solemnization of the marriage with the other party 
in accordance with customary ceremonies, that is, with knowledge of the nature of the cere- 
monies and intention to marry, cannot raise an objection to the validity of the marriage on 
the ground of any fraudulent representation or concealment. The test to be applied is whether 
there was any real consent to the solemnization of the marriage.” 


It would thus be seen that the word ‘‘fraud’’ used in s. 12(7) (c) of the Hindu 
Marriage Act does not speak of fraud in any general way, nor does it mean 
every misrepresentation or concealment which may be fraudulent. If the con- 
sent given by the parties is a real consent to the solemnization of the marriage, 
the same cannot be avoided on the ground of fraud. The marriage, therefore, 
solemnized under the Hindu Marriage Act cannot be avoided by showing that 
the petitioner was induced to marry the respondent by fraudulent statements 
relating to her health. 

Turning to the decided cases on the point, I first propose to refer to the 
cases decided before the Hindu Marriage Act, 1955, came into force. In 
Emmanuel Singh v. Kamal Saraswati’ which was a case under the Indian 
Divoree Act, the Patna High Court held that the fact that the marriage was 
induced by some sort of fraud is no ground for divorce under the Indian 
Divorce Act. In Appiba v. Khimji Cooverjt,© this High Court has held that 
a fraudulent misrepresentation or concealment does not affect the validity of 
a marriage to which the parties freely consent with knowledge of its nature 
and with the clear and distinct intention of entering into the marriage, unless 
. one of the spouses is induced to go through a form of marriage with the other 
by threats or duress or in a state of intoxication or in an erroneous belief as 
to the nature of the ceremony and without any real consent to the marriage. 
That was a case where the plaintiff who was a Naikin or a dancing girl by 
profession, and was in the keeping of several persons as mistress from time to 
time, was married to the defendent. The defendent contended that the marriage 
was null and void and of no legal effect because of certain representations 
made to him by the plaintiff or on her behalf and with her consent, which 
according to him were false. The representations were that the plaintiff was 
the widow of one Ramchandra Kamat, that she was a Brahmin by caste, that 
she was a person of good character, and that she was willing to live with 
the defendant at Ujjain. The defendant also alleged in that case that the 
plaintiff suppressed from him the fact that she was a Naikin by profession, and 
the fact of her having been in the keeping of more than one person prior to 
her meeting the defendant in Bombay. Even then, this Court held that such 
a fraudulent misrepresentation or concealment did not affect the validity of 
the marriage. Coming to the cases decided after the Hindu Marriage Act, 1955, 
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came into force, in Anath Nath v. Lajjabati Devi, the allegation of the husband 
was that during the course of the negotiations of the marriage, the respond- 
ents represented to him that the wife Lajjabati Devi was of sound health and 
was not suffering from any disease. However, after the marriage it was dis- 
covered that she was suffering from tuberculosis from some time before the mar- 
riage was gone through. Though this case was decided also on the point that 
there was no allegation in the plaint that the alleged fraud was perpetrated at 
the time of the solemnization of the marriage, the Caleutta High Court observed 
that the marriage, according to Hindu Law, not being a contract, the consent 
at the first stage though obtained by fraud cannot affect the validity of the 
marriage. In Harbhajan Singh v. Smt. Brij Balab, the allegation was that the 
respondent was of bad character before the solemnization of the marriage. 
The petitioner alleged in that case that the negotiations for his marriage with 
the respondent took place between him and his father on the one hand, and the 
father of the respondent on the other, in the month of February 1955 at Jul- 
lundur, and the respondent’s father assured him that she was a virgin. He 
was further assured that the character of the respondent was unblemished. On 
this assurance, his consent for the marriage was obtained by the respondent. 
The Punjab High Court held that the fact that the respondent was of bad 
character before the solemnization of the marriage could not be a ground for 
the annulment of the marriage, because fraud as a ground for the annulment 
of the marriage under the Hindu Law is limited only to those cases where the 
consent of the petitioner at the solemnization of the marriage was obtained by 
some sort of deception. It is not used in a general way and on every misrepre- 
sentation or concealment, the marriage cannot be dissolved. In that case, the 
Punjab High Court also found that because there was a specific cl. (d) of s. 
12(7) dealing with such a matter, it indicated that the Legislature did not in- 
tend that the past conduct of the respondent, except what is mentioned in el. 
(@), should become a ground for the dissolution of the marriage. Similarly, 
in Surjit Kumar v. Smt. Raj Kumari the allegation was that the girl had an 
unchaste career and this fact was not disclosed to the husband. On the con- 
trary, it was generally represented to him that the girl was good. The Punjab 
High Court held that a general observation by the relation of the girl at the 
time of engagement to the effect that the girl was good did not amount to ob- 
taining consent of the husband by force or fraud within the meaning of s. 
12(1) (c) of the Hindu Marriage Act. They were not obliged to disclose to the 
husband or his relations, without any enquiry from them about the old unchas- 
tity of the girl, even if it was known to them. Merely keeping quiet about 
such past history would not amount to obtaining the consent of the husband 
to marriage by fraud. If the husband attached so much value to the past un- 
chastity of his would-be wife, be should have made enquiries on his own or 
from the girl’s relations at the time of the negotiation of the marriage. It is 
only then he should be able to show that though the relations of the girl were 
aware of her past unchastity, they misled him. In this case, Rattigan on 
Divoree was relied upon by the learned Judge and is quoted at page 173. It is 
in these words: 

“Generally speaking, concealment or deception by cne of the parties in respect to traits 

or defects of character, habits, temper, reputation, bodily health, and the like, is not sufficient 
ground for avoiding a marriage. The parties must take the burden of informing themselves 
by acquaintance and satisfactory enquiry before entering into a contract of the first importance 
to themselves and to society in general...’ 
These, decisions, therefore, before and after the Hindu Marriage Act, 1955, 
came into force, definitely show that the Indian Contract Act, 1872, does not 
apply to the marriage under the Hindu Marriage Act, 1955, and that the word 
‘‘fraud’’ used in s. 12(7) (c) of the Hindu Marriage Act does not mean any 
fraudulent representation or concéalment. The test to be applied is whether 
there ig any real consent to the solemnization of the marriage. 


7 [1967] A.LR. Punj. 172. 
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The learned counsel Mr. Paranjape has, however, relied upon Bimla Bai v. 
Shankerlal In that case, the alleged fraudulent misrepresentation was that 
the father of the bridegroom, who, was his illegitimate son, represented that 
the bridegroom was his son meaning thereby a legitimate son. The Madhya 
Pradesh High Court held that there was misrepresentation which amounted to 
fraud and consequently the marriage which was induced by it was liable to be 
set aside. With respect, I am unable to agree with this view. In the first 
place, if the parties freely consented with knowledge of the nature of the mar- 
riage and with the clear and distinct intention of entering into the marriage, 
the non-disclosure or concealment of caste would not amount to frand. More- 
over, in my opinion, on general considerations of public policy, misrepresenta- 
tion as to caste should not be held fatal to a marriage under the Hindu Law, 
much more so when the marriage is under the Hindu Marriage Act, 1955, which 
applies to any person who is a Hindu as defined under s. 2 of that Act. 

I am, therefore, of the opinion that the Indian Contract Act, 1872, does not 
apply to a marriage under the Hindu Marriage Act, 1955. Section 12(/) (ce) 
of the Hindu Marriage Act does not speak of fraud in any general way or of 
every misrepresentation or concealment which may be fraudulent. A person 
who freely consents to a solemnization of the marriage under the Hindu Mar- 
riage Act with the other party in accordance with customary ceremonies, that 
is, with knowledge of the nature of the ceremonies and intention to marry, can- 
not object to the validity of the marriage on the ground of fraudulent repre- 
sentation or concealment. Moreover, in the present case, the fraud alleged is 
non-disclosure or concealment of epilepsy from which the respondent was suffer- 
ing since before her marriage, and false representation that she was healthy. 
T have found that the type of epilepsy she was suffering from is curable. 
I am also, therefore, of the opinion that non-disclosure or concealment of such 
curable epilepsy and false representation that the respondent was healthy does 
not amount to fraud within the meaning of that word used in s. 12(1)(c) of 
the Hindu Marriage Act, 1955. The petitioner, therefore, has failed to prove 
that his consent was obtained by the respondent or her relations by fraud. 

In this view of the case, it is unnecessary to go into the questions whether 
fraud was discovered on June 26, 1962 or on July 2, 1962 or thereabout 
and further whether after the discovery of the alleged.fraud, the petitioner 
with full consent lived with the respondent as her husband. However, both 
these questions being argued before me, I would briefly discuss them. 

As regards the discovery of the fraud, the petitioner has said in his evidence 
that Dr. Otturkar told his-father on June 26, 1962 that the respondent was 
suffering from epilepsy. Dr. Otturkar gave this opinion because the peti- 
tioner’s father approached him with the prescription, exh. 179, given by Dr. 
Sardesai. However, Dr. Otturkar also told the petitioner’s father that he 
would get the opinion confirmed by Dr. Sardesai who was treating the res- 
pondent. The evidence of Dr. Otturkar shows that two or three days there- 
after, that is to say, on or about June 28 or 29, 1962, Dr. Otturkar discussed 
the illness of the respondent with Dr. Sardesai, and the latter told him 
that the respondent. was suffering from epilepsy since before -her 
marriage. Two or three days thereafter, Dr. Otturkar met the petitioner and 
his father in the latter’s shop where he reported to them what Dr. Sardesai 
told him about the illness of the respondent. Thus, according to the petitioner, 
he discovered the alleged fraud on July 1 or 2, 1962 when he came to know 
from Dr. Otturkar that the respondent was suffering from epilepsy since be- 
fore her marriage. It is contended on behalf of the respondent that in fact 
the alleged fraud was discovered by the petitioner on June 26, 1962 when 
Dr. Otturkar went through the prescription, exh. 179, issued by Dr. Sardesai, 
and on- receiving the information from the petitioner’s father that the res- 
pondent was getting fits since after the marriage, Dr. Otturkar told the peti- 
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tioner and his father that it was a case of epilepsy. In my opinion, what was 
-discovered by the petitioner on June 26, 1962 was that the respondent was 
suffering from epilepsy. Before Dr. Otturkar discussed the illness of the res- 
pondent with Dr. Sardesai and learnt from him that the respondent was suffer- 
ing from epilepsy since before her marriage, there could be no discovery of 
fraud, because the fraud alleged is that the fact that the respondent was suffer- 
ing from epilepsy even before her marriage with the petitioner was concealed 
from the petitioner and his relations at the time of the marriage. Obviously, 
therefore, the petitioner could come to know that the respondent was suffering 
from epilepsy since before her marriage only after Dr. Otturkar had a talk 
about it with Dr. Sardesai and reported the talk to the petitioner and his 
father on July 1 or 2, 1962. In my opinion, therefore, the fraud was dis- 
covered on July 1 or 2, 1962 and not on June 26, 1962. The petitioner has 
also stated in his evidence that he discovered the fraud on July 2, 1962 after 
Dr. Otturkar reported the talk he had with Dr. Sardesai to him and his father, 
which he did on July 1 or 2, 1962. 

The question then arises whether after the fraud was discovered on July 
1 or 2, 1962, the petitioner lived with the respondent as her husband with free 
consent. In this connection, the learned counsel Mr. Paranjape has drawn my 
attention to the evidence of the petitioner, where he has said that immediately 
after he came to know from Dr. Otturkar that the respondent was suffering 
from epilepsy since before her marriage, he straightway went home and on 
the very day told her to leave- his house. The petitioner wants us to believe 
that at that time the respondent threatened him. But at the same time, he 
also says that she kept quiet. He further says that on that day he developed 
hate and aversion towards the respondent. Further, according to the peti- 
tioner, on the very day, that is to say, on July 2, 1962, he also wrote a letter 
to the respondent’s father accusing him of this fraud. The learned counsel 
Mr. Paranjape says that this letter is deliberately kept back by the respondent. 
It seems to me, however, that such a letter was never written by the petitioner 
to the respondent’s father. In the first place, he could have retained a copy 
thereof as he retained the copy of the telegram which he sent to the respondent’s 
father on July 6, 1962 immediately after he left the respondent at the house 
of the latter’s sister. Secondly, we have on the record a very strong letter 
written by the respondent’s father to the petitioner on July 4, 1962 (vide 
exh. 142). If the petitioner had written any letter on July 2, 1962, surely 
the respondent’s father would have received it on July 4, 1962. In fact, the 
grievance of the respondent’s father in the letter, exh. 142, is that he had written 
so many letters to the petitioner, but he did not give reply even to a single 
letter. The question, therefore, is whether the petitioner’s evidence that he 
developed hatred and aversion towards the respondent since July 1 or 2, 1962 
and, therefore, he did not live with the respondent as her husband with free 
consent, can be accepted. It is in evidence that since after the marriage the 
petitioner and the respondent were allotted a separate room in the house. Pre- 
sumably, both of them used to sleep in that room even after July 2, 1962. At 
any rate, the petitioner nowhere says that since July 2, 1962 he and the res- 
pondent started sleeping separately in the same house and not in the same 
room. Thirdly, the evidence on the record definitely shows, and I agree with 
the learned Judge, that the petitioner took the respondent to the house of her 
sister on July 6, 1962 and left her there not because there was any d'seovery 
of the alleged fraud, but because the letter, exh. 142, upset the petitioner. 
Now, a perusal of the letter would show. that any youne man in place of the 
petitioner would get exasperated on receipt of such a letter. Fourthlv, it is 
significant that even the notice, exh. 187, given by the petitioner to the res- 
pondent through his advocate, shows that the grievance of the petitioner was 
that the respondent left him and was not prepared to live with him. Lastly, 
the respondent has said in her evidence that till July 6, 1962 the petitioner 
had sexual relations with her. It is true that the petitioner has denied thig 
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in his evidence and has alleged that since July 2, 1962 he had no sexual re- 
lations with the respondent. However, considering all the facts and circum- 
stances in this case, I am of the opinion that even after the discovery of the 
alleged fraud on July 2, 1962, the petitioner lived with the respondent as her 
husband with full consent. I have no doubt in my mind that if the petitioner 
had not received the letter, exh. 142, from the respondent’s father, he would 
not have taken her to the house of her sister and would have con- 
tinued to live with her as her husband, even though she was suffering 
from epilepsy. In this connection, the learned counsel Mr. Paranjape, 
relying on Rajani Prabhakar v. Prabhakar’, at p. 1172, has argued that ‘‘living 
as husband’’ within the meaning of that expression used in s. 12(2) (a) (a+) of 
the Hindu Marriage Act, means living continuously for an appreciable period. 
He points out that the expression ‘‘living in adultery’’ is interpreted in the 
above case meaning a continuous course of adulterous life as distinguished 
from one or two lapses from virtue. I cannot agree. In the first place, the 
expression which the learned Judges were interpreting in the above case was 
‘living in adultery”, while the expression used in s. 12(2)(@) (4) is ‘‘the 
petitioner has, with his or her full consent, lived with the other party to the 
marriage as husband or wife.” The observations, therefore, in the aforesaid 
vase are of no assistance to us. It seems to me that the expression ‘‘the peti- 
tioner has, with his full consent, lived with the other party to the marriage as 
husband’’ emphasizes living as husband with full consent for whatever period 
it may be, provided the alleged fraud is condoned. If the husband or the 
wife, as the case may be, overlooks the alleged fraud and condones it, with the 
result that there is a reconciliation, whatever may be the period, the petitioner 
can be said to have lived with full consent with the other party to the marriage 
as husband or wife as the case may be. In other words, the condition laid down 
in s. 12(2)(a) (ti) of the Hindu Marriage Act does not depend upon the lapse 
of any time after the discovery of the alleged fraud. In faet, if the 
fraud is condoned and there is a reconciliation, such a reconciliation may be 
called with full consent. If the evidence shows that the husband or the wife, 
as the case may be, after the fraud was discovered, lived together for whatever 
period as wife and husband with full consent, it would be sufficient for not 
entertaining the petition for annulling the marriage. I am, therefore, of the 
opinion that on this ground also, the petition. was rightly dismissed by the 
lower Courts. 

The learned counsel Mr. Paranjape also referred to the petitioner’s claim 
for judicial separation on the ground of alleged cruelty. Now, in the first 
place, in the original petition, the ground of cruelty was not taken by the 
petitioner. Even after the amendment by exh. 101, what the petitioner alleged 
was that he was treated by the respondent with such cruelty as to cause a 
reasonable apprehension in his mind that it would be harmful or injurious 
for the petitioner to live with her. He did not allege in the petition any fact 
regarding the nature of the cruelty jand how he could say that the respondent 
treated him with any such cruelty.. Even in the lower appellate Court, the 
learned Judge has observed that this ground was not seriously pressed and 
rightly so, because there is absolutely no evidence in this case to prove any 
cruelty as required by s. 10(J)(b) of the Hindu Marriage Act. The learned 
counsel Mr. Paranjape has argued that the fact that respondent was suffering 
from epilepsy was sufficient to say that the petitioner was suffering from 
tremendous mental pain because of the illness of the respondent. Now, in 
every case when a wife suffers from any serious illness, the husband goes 
through mental agony, but can it be said that therefore the ailing wife treats 
her husband with ernelty within the meaning of that word used in s. 10(F) (b) 
of the Act? The learned counsel also pointed out that the allegations made 
‘by the father of the respondent in the letter, exh. 142, also added to this 
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cruelty. Now, I have already pointed out that the petitioner received the 
letter on J uly 6, 1962 and on the very day, he took the respondent to the 
house of her sister and left her there. It is, therefore, impossible to hold that 
the letter, exh. 142, also added to the alleged eruelty. ‘In fact, the requirement 
of s. 10(/) (b) is that the treatment given by husband or wife as the case may 
be, to the other party must amount to cruelty, and there is no evidence in 
this case that the respondent had treated the petitioner with such cruelty, 
much less can it be said that it caused a reasonable apprehension in the mind 
of the petitioner that it would be harmful or injurious for him to live with 
her. J, therefore, do not see any substance in this case either. 

The result, therefore, is that the decree passed by the lower Court is con- 
firmed and the appeal is dismissed. The appellant-petitioner to pay the costs 
of this appeal to the respondent and bear his own. 


Appeal dismissed. 





[NAGPUR BENCH] 





. Before Mr. Justice Deshmukh and Mr. Justice Padhye. 
BHASKAR NARAYAN HARDIKAR v. S. G. DAITHANKAR.*® 


Maharashtra Municipalities Act (Mah. XL of 1965), Secs. 55 (1), 2 (49), 2 (7), 81 (9), 167, 63, 
65, 87 (4), 92 (2), 3183—-Maharashtra Zilla Parishads and Panchayat Samitis Act, 1961 (Mah. 
V of 1962), Secs. 49 (1), 9—Bombay Village Panchayats Act (Bom. VI of 1933), Sec. 36(2) 
—Constitution of India, Art. 368—Whether phrase “total number of Councillors” in s. 56 
(2) of Mah, Act XL of 1965 means actual number of Councillors at given time entiiled to sit 
and vote or the number of as many Councillors as there are seats in the Council. 


The phrase “total number of Councillors” in s. 55 (2) of the Maharashtra Municipalities 
Act, 1965, means the total numbe. of seats in a particular Council as determined under the 
provisions of s. 9 of the Act and not the strength of the Councillors entitled to sit and vote 
only. For the purposes of removing the President the majority that is required is of the 
total number of Councillors, excluding the co-opted Councillors. 

Namdeorao Madhacrao v. Dulajt', referred to. 


THe facts are stated in the judgment. 


M. N. Phadke and M. W. Puranik, for the petitioners. 

T s Hajarnavis, Additional Government Pleader, for respondents Nos. 1 
an 

P. R. E. Murty, for respondents Nos. 13, 17 to 24. 

B. A. Masodkar, for respondents Nos. 4 to 9, 10, 11, 12, 14 and 15. 


PADHYE J. In a general election held on June 3, 1967, 22 councillors were 
elected to the Municipal Council, Bhandara. In the first meeting held there- 
after on July 2, 1967, petitioner No. 1 Bhaskar was elected as the President 
of the Municipal Council and one Fattu Meshram was elected as: the Vice 
President. Two persons were co-opted to the Council and thus the total number 
of the Councillors in the Bhandara Municipal Council was 24 after the co- 
option of the two Councillors. The Vice President Fattu Meshram died on 
January 18, 1969 and his seat as an elected Councillor became vacant with the 
result that on his death the Council actually consisted of 21 elected Councillors 
and two co-opted Councillors, thaugh the normal strength of the Council was 
22 elected Councillors and two co-opted Councillors. 

On January 24, 1969, 11 members of the said Council gave a requisition 
to the Collector for convening a meeting to pass a resolution to remove the 
President of the Council, petitioner No. 1. Accordingly, the Collector by 
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notice dated January 27, 1969 convened a meeting of the Councillors for 
February 1, 1969 to consider the resolution for removing the President. The 
meeting was held on February 1, 1969 as scheduled at which 14 Councillors 
which included one co-opted Councillor were present. Some points of order 
were raised in the said meeting, but they were overruled, with the result that 
out of the 14 Councillors two Councillors walked out leaving only 11 
elected Councillors and one co-opted Councillor. The resolution was put to 
vote and 11 elected Councillors voted for the resolution to remove the President 
from his office as President. l 

After the notice was issued by the Colector and before the meeting was held, 
one Councillor, namely, respondent No. 22 Natwarlal Patel, wrote a letter to 
the Collector that he was not served with the notice of the meeting to be held 
on February 1, 1969. That was one of the points of, order raised in the said 
meeting. This letter, which is document No. 2 at page 30 of the paper book, 
complains that he did not receive the notice three days prior to the date fixed 
for the special meeting, and therefore, he was unable to attend the meeting 
and hence the special meeting called on February 1, 1969 be canceled. He 
also complained that the notice was not served on him personally, but it was 
served on a servant as he was out. ' 

Petitioner No. 2 is one of the elected Councillors. By this petition, 
the petitioners challenge the resolution dated February 1, 1969 removing peti- 
tioner No. 1 from the office of the President of the Council and also ask for 
a writ of mandamus against the respondents restraining them from giving 
effect to the resolution dated February 1, 1969 and prohibiting them from 
in any way interfering with the continuing of holding of the office of the 
President by petitioner No. 1. By the order of this Court dated February 5, 
1969 at the time of the admission of the petition, the election of a new President 
in place of petitioner No. 1 was ordered to be stayed. 

The petitioners challenge the aforesaid resolution removing petitioner No. 1 
from the office of the President on two grounds. The first contention is that 
the resolution dated February 1, 1969 has not been passed by the requisite 
majority of the Councillors and, therefore, the resolution does not have the 
effect of petitioner No. 1 ceasing to be the President of the Bhandara Municipal 
Council. According to the petitioners, the majority that was required for such 
removal of the President in this Council would be of 13 Councillors since the 
Council has a strength of 24 Councillors which includes two co-opted Coun- 
cillors. In the alternative, it is urged that the total ‘strength of the elected 
Councillors of this Council is 22 and the majority would be of 12 Councillors, 
and therefore, the resolution passed by 11 Councillors only is ineffective to 
remove petitioner No. 1 from the office of the President. The second contention 
raised was that the notices of the meeting were not served on the Councillors 
as per rule 3(2) of the Rules framed under sub-s. (2) of s. 321 read with 
els. (11), (13) and (19) of s. 81 of the Maharashtra Municipalities Act, 1965, 
which rules are called the Maharashtra Municipalities (Conduct of Business) 
Rules, 1966. Though this second point was canvassed for sometime by the learn- 
ed counsel for the petitioners, it was subsequently not pressed by Mr. Phadke, 
the learned counsel for the petitioners, and point No. 1 stated above alone 
survives for consideration in this petition. 

For appreciating the contention raised by the learned counsel for the peti- 
tioners, it would be necessary to refer to certain provisions of the Maharashtra 
Municipalities Act, 1965 (hereinafter referred to as the Act). Section 9 of 
the Act provides for the composition of Councils. Besides the elected Coun- 
cillors some Councillors are also required to be co-opted for giving representa- 
tion to persons having some special qualifications such as special knowledge 
or practical experience in the field of public health, local self-Government’ 
or education. The Municipal Councils are divided into three categories A, B 
and C according to the population of the towns and for every class of Municipal 
Council the minimum and the maximum number of elected Councillors is 
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fixed. Proviso (iii) to sub-s. (J) of s. 9 of the Act provides that the total 
number of co-opted Councillors shall not exceed ten per cent. of the number 
of elected Councillors fixed under sub-s. (2) and in determining such number 
a fraction shall be ignored. Besides the co-opted Councillors, there is another 
elass of Councillors who are called the nominated Councillors. Under s. 18 of 
the Act if at a general election or a by-election, no Councillor is elected from 
any ward, a fresh election shall be held to elect a Councillor from that ward 
and if there is a failure to elect a Councillor at the fresh election, such vacancy 
has to be filled by nomination of a duly qualified person by the State Govern- 
ment. Such a person nominated by the State Government under sub-s. (I) 
of s. 18 of the Act shall be deemed to be elected at an election under this Act, 

The number of Councillors to be elected to a particular Municipal Council 
is fixed by the Director on the calculations made as provided by sub-s. (2) (a) 
of s. 9 of the Act. This number includes. the nominated Councillors, if any. 
Section 2(7) of the Act defines ‘‘Councillor’’ and it means a person who is 
- duly elected or co-opted or nominated as a member of the Council. By s. 2(6) 
‘*Council’’ is defined to mean a Municipal Council constituted or deemed to 
‘be constituted under this Act for a municipal area. All these categories of 
Councillors form a Municipal Council. Section 2(49) defines ‘‘total number 
of Councillors’’ which in relation to a Council means the total number of the 
elected and the co-opted and nominated Councillors, if any, of that Council. 

Section 19 of the Act provides for declaration of the results of election. 
After the elections are held and the counting of votes is completed, the Col- 
lector has to publish the results in the official Gazette as soon as conveniently 
may be. The Collector, however, need not wait for the results of election in 
all the wards, if on account of some unavoidable reason the elections are not 
held in some wards, though however, the elections in more than two-thirds of 
the number of the wards are a necessary requirement. Section 19 provides 
that if at a general election the poll could not be taken in any ward or wards 
for any reason on the date originally fixed for the purpose but it was taken 
on that date but in more than two-thirds of all the wards, the Collector shall 
as soon as possible after the counting of votes in the said wards is over, 
publish the available results in the official Gazette and as regards the re- 
maining ward or wards the Collector shall subsequently publish the results in 
the official Gazette as and when the poll is taken and counting of votes therein 
is over. It further provides that after every general election, upon the pub- 
lication of the results, or as the case may be, the first publication of the results 
in the official Gazette under sub-s. (J) of s. 19 of the Act, the Council shall be 
deemed to have been duly constituted. It will thus appear that the Council can 
be constituted as soon as elections have taken place in two-thirds of the number 
of the wards, even though the election to the remaining wards could not take 
place on account of some reason. 

After the Council is formed, it has to elect a President and Vice President. 
They have to be elected from amongst the Councillors who are elected or 
deemed to be elected. This is provided by s. 51(1) of the Act. The co-opted 
members have no right of vote in the election of the President or the Vice 
President. In fact, the.co-option does not take place till the President and 
the Vice President are elected as will be apparent from sub-s. (6) of s. 51 of 
the Act. Section 52 of the Act provides that the term of office of the Presi- 
dent and Vice President shall be co-terminus with the term of the elected 
Councillors. Section 58 of the Act provides for resignation by the President 
from his office. Then comes s, 55 of the Act which provides for the removal 
of President and Vice President. This section is the subject-matter of the 
main controversy in this petition and the result of the petition depends on 
` the construction of this section. Section 55(7) reads as under: 

“55. (1) A President or a Vice-President shall cease to be President or Vice-President, 
as the case may be, if the Council by a resolution passed by a majority of the total number of 
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Councillors (excluding the co-opted Councillors) at a special meeting so decides.... (Emphasis 
supplied). 

The oo-opted Councillors present at the meeting shall have no right to vote on any resolution 
relating to the removal of the President or the Vice-President.” 


The whole controversy in this petition revolves on the meaning to be given 
to the term ‘‘total number of Councillors’’. At one time, it was contended on 
behalf of the petitioners by Mr. Phadke that the majority in this case must 
be from out of the whole strength of the Councillors of this Council including 
the co-opted Councillors. Concretely put his contention is that the strength 
of the Council is 24 which consists of 22 Councillors by election and 2 by co- 
option and as such, the minimum number for passing such a resolution of no- 
confidence would be 18, that is; 24—2—12, plus one. This contention on the 
face of it is devoid of any substance. Whatever the meaning that may be 
riven to the phrase ‘‘total number of Councillors’’, the co-opted Councillors 
have to be excluded and the sub-para. of sub-s. (4) of s. 55 of the Act makes 
it quite clear that they have no right to vote in the matter of such a resolu- 
tion and the majority has to be of only the elected Councillors which would 
also include the nominated Councillors, if any. This contention, however, was 
later on abandoned: and we were only left with the question as to whether in 
the case of this Council the minimum number of Councillors in favonr of the 
motion of no-confidence against the President is 12 and not 11 as in the pre- 
sent case. According to the contesting respondents, the majority must be 
taken of those Councillors who actually occupied the seats in the Council, that 
is, who are entitled to sit in the Council and vote and not the majority of 
the total strength in the Council or total number of seats in the Council, being 
elected Councillors the number of which is fixed by the Director under s. 9 
of the Act. According to the contesting respondents, owing to the death of 
Fattuji Meshram, the total number of Councillors excluding the co-opted Coun- 
cillors was only 21, and therefore, 11 Councillors formed a majority. 

The learned counsel for the respondents heavily relied upon a Full Bench 
decision of this Court in Namdeorao Madhavrao v. Dulaji for the contention 
that the ‘‘total number of Councillors’’ would only be those Councillors who 
are entitled to sit and vote. We do not think that this decision could be 
taken as a binding authority for the question that is before us, though the 
same phrase ‘‘total number of Councillors’? came for consideration before the 
Full Bench. The Full Bench was dealing with a case of a motion of no-con- 
fidence against the President of the Zilla Parishad under the Maharashtra 
Zilla Parishads and Panchayat Samitis Act, 1961 (Act V of 1962). The rele- 
vant 8. 49(7) of the said Act reads as under: 


“49. (7) If the motion is carried by a majority of the total number of Councillors 
(other than Associate Councillors) the President, or as the case may be, the Vice-President shall 
cease to hold office forthwith; and the office held by such President or Vice-President shall be 
deemed to be vacant.’’ 


The Zilla Parishad also consists. of elected Councillors and co-opted Coun- 
cillors besides associate Councillors. The constitution of the Zilla Parishad is 
entirely different from the constitution of a Municipal Council under the Act. 
On the basis of the population of a town, the Director fixes the number of 
Councillors to be elected and the number of co-opted Councillors is of certain 
percentage of the elected Councillors. The nominated Councillors are in place 
of some of the elected Councillors and the.number of elected Councillors in 
a Municipal Council is fixed and invariable. In the case of a Zilla Parishad, 
however, the position is entirely different and it cannot be stated with any 
certainty as to what will be the number of the elected Councillors of the 
Zilla Parishad. In the Zilla Parishad, if there are no female candidates elec- 
ted in the general election, two women Councillors have to be co-opted. If 
there is only one woman Councillor elected, one more has to be co-opted. The 
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chairmen of the Panchayat Samitis under the jurisdiction of the Zilla Pari- 
shad ipso facto become the Councillors of the Zilla Parishad. If some of the 
chairmen of the Panchayat Samitis are also elected Councillors from the Zilla 
Parishad, then there may be vacancies in the Zilla Parishad and those seats 
may have again to be filled up. There is thus no fixity about the total num- 
ber of the Councillors in a Zilla Parishad and it always is a fluctuating and 
fluid body and its membership may be added to, or subtracted from, as the 
occasion arises. That is why the Full Bench took the view that the ‘‘total 
number of the Councillors’’ under the Zilla Parishads and Panchayat Samitis 
Act would mean ‘‘total number of those Councillors who are entitled to sit 
and vote’’. It may also be noted that though the term ‘‘Councillor’’ has 
been defined in the Zilla Parishads Act, the term ‘‘total number of Coun- 
eillors’’ has not been defined, which has been done in the Act. The Full 
Bench decision, therefore, would be no authority for the question before us. 

The term ‘‘total number of Councillors’’ has been used in the Act at several 
places and would be found in ss. 81(2), 81(9) (a)(i) and (#), 81(/75), 19(2), 
63(1), 65(2), and proviso to s. 167 of the Act. As against this, there are 
other terms used in the different other sections, for example, in s. 81(J//) 
proviso, the decisions are to be taken by a majority of votes of Councillors 
present and voting and at other places the word ‘‘Councillors’’ has been used; 
for example, in ss. 56(2) and 81(/4) of the Act. When the Act defines a 
particular term, it is that definition which has to be taken for that term 
wherever it occurs in the Act and it would not be permissible to construe the ` 
said term in any other manner. Further, as far as possible the different pro- 
visions in the Act must be reconciled with each other and a harmonious con- 
struction has to be put so as to bring out the intention of the Act without 
doing any violence to the language used. If the meaning of the words is clear, 
then effect has to be given to those words and it would not be permissible 
to read something into it which is not there. We have, therefore, to construe 
the phrase ‘‘total number of Councillors’’ used in s. 55(J) of the Act in the 
light of this principle. 

The phrase ‘‘total number of Councillors’’ can have two meanings. It can 
mean the actual number of Councillors at the given time who are entitled to 
sit and vote. It can also be the number of as many Councillors as there are 
seats in the Council. The definition of the phrase ‘‘total number of Coun- 
eillors’’ in s. 2(49) of the Act provides a clue to the meaning to be given to 
this phrase. In defining this phrase to mean the total number of the elected, 
eo-opted and nominated Councillors, if any, of that Council, it is ‘‘in relation 
to a Council’’. It presupposes that the elections are complete and persons are 
elected for all the seats which are to be filled in and thereafter the necessary 
number is co-opted. It also presupposes that if any elected seat is not filled 
in: after the required procedure is followed, then those seats are filled in by 
nominated Councillors and the whole Council is complete. Different Councils 
may have different number of elected and co-opted Councillors depending upon 
the category in which the Council is placed and depending upon the popula- 
tion in the area and the number of the: Councillors is to be determined under 
s. 9 of the Act in relation to that Council. When, therefore, the total number 
of Councillors in relation to such a Council is to be determined, it would be 
the total number of the Councillors who have filled in all the elected seats and 
all the co-opted seats, and also the nominated Councillors in respect of such 
seats which are required to be filled in by nomination. If the phrase ‘‘total 
number of Councillors” were to be given the meaning which the contesting res- 
pondents want to give, namely, the actual occupants of the elected and co- 
opted seats or nominated seats, then the definition would have been in a diffe- 
rent form and would not have been defined as ‘‘in relation to a Council’’. 
The words ‘‘elected’’ and ‘‘co-opted’’ apparently seem to be in past tense so 
as to give scope for the arguments as has been done on behalf of ‘the con- 
testing respondents that the total number of Councillors would consist only of 
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those persons who at a particular point of time have been actually elected, 
co-opted or nominated and therefore, must mean only the Councillors who are 
entitled to sit and vote. We do not think, such a construction can be given 
on the basis of those words. The words ‘‘elected’’, ‘‘co-opted’’ or ‘‘nomi- 
nated” are only of a descriptive nature to describe: the seats in the Council 
as elected seats or co-opted seats or nominated seats and do not refer to the 
Councillors already elected. It is true that the term ‘‘Councillor’’ in s. 2(7) 
would mean a person who is duly elected or co-opted or nominated as a mem- 
ber of the Council. Unless a person is elected, or co-opted or nominated to 
a seat in the Council, he could not be termed a Councillor, and therefore, in 
order to become a Councillor, he must necessarily have been elected, co-opted 
or nominated. The contesting respondents want that in the phrase’ ‘‘total 
number of Councillors’’ for the word ‘‘Councillors’’ the definition of ‘‘Coun- 
cillor’’ in s. 2(7) should be read and so read, it would, according to the res- 
pondents, mean the total number of only such persons who have already been 
elected, co-opted or nominated as Councillors. If that were so, then it was 
not necessary to give the definition of the phrase ‘‘total number of Council- 
lors’? in s. 2(49) of the Act. In the absence of such a definition, ‘it would 
have been possible to give the meaning suggested by the respondents, wher- 
ever the phrase ‘‘total number of Councillors’’ has been used, but we have 
here, a separate and distinct definition of composite phrase ‘‘total number of 
_ Councillors” and it is that definition of this composite term as a whole that 
has to be taken into consideration wherever that phrase has been used in the 
Act and it would not be permissible to substitute in this phrase the definition 
of the word ‘‘Councillor’’ given in s. 2(7) of the Act for the word ‘‘Coun- 
cillors’’ in s. 2(49) or at other places in the Act where the phrase ‘‘total 
number of Councillors’’ has been used. To do so, would amount to ignoring 
the definition of the phrase ‘‘total number of Councillors” given in s. 2(49) 
altogether. Likewise, if the meaning as contended on behalf of the respon- 
dents was to be given, then it would not have been necessary at all to define 
the phrase ‘‘in relation to a Council” and secondly, to state further to mean 
‘‘the total number of the elected, co-opted and nominated Councillors’’ be- 
cause the word ‘‘Councillor’’ has already been given that meaning in s. 2(7) 
of the Act. 

In the Zilla Parishads and Panchayat Samitis Act, the phrase ‘‘total num- 
ber of Councillors’’ has not been defined though this phrase has been used 
in the Act at several places and the word ‘‘Councillor’’ was given the mean- 
ing as a member of a Zilla Parishad constituted under the Act and the con- 
stitution of the Zilla Parishad was given in s. 9 thereof as consisting of 
Councillors chosen by direct election, co-opted Councillors, Chairmen of the 
Panchayat Samitis and Chairmen of five federal co-operative Societies. In 
view of this definition of the word ‘‘Councillor’’ and the absence of the de- 
finition of the phrase ‘‘total number of Councillors’’ coupled with the fact 
that in view of its constitution the Zilla Parishad was a fluctuating or a fluid 
body, it was possible to give to the phrase ‘‘total number of Councillors’’ the 
meaning that it was a total number of Councillors entitled to sit and vote as 
has been done by the Full Bench. We do not think that in view of a speci- 
fic definition of the phrase in the Act and the non-flnctuating character of a 
Municipal Council and which has a fixity as regards the number of the seats, 
such a construction could be given as in the Full Bench case, though the 
phrases used in both the Acts are the same. 

By giving the meaning to the phrase ‘‘total number of Councillors” used 
in s. 55(/) of the Act, as we are doing, the intention underlining the pro- 
vision is in no way affected or jeopardised. So far as the Village Panchayats, 
Panchayat Samitis or Zilla Parishads are concerned, they are new creations 
compared to the Municipal Councils which have now been in existence for 
quite a long time. Local Self-Government by Municipalities has taken deep 
root and the considerations which apply to lower Local Self-Governments, 


1970.] BHASKAR NARAYAN V, DAITHANKAR (A.¢.3.)—Padhye J. 857 


such as Village Panchayats, Panchayat Samitis and the Zilla Parishads would 
not be suitable in the case of Municipal Councils and for the proper and eff- 
cient administration of the Municipal Council which has greater responsibi- 
lities to perform, a different standard of removing the head of the body, such- 
as the President, may be necessary and a different provision in the case of a 
Municipal: Council is, therefore, understandable. In the Bombay Village 
Panchayats Act, the provision for removal of the Sarpanch is different. 
Section 85(2) which deals with the motion of no-confidence against the Sar- 
panch or the Upa-Sarpanch and under which the motion has to be carried, 
provides that the motion of no-confidence is to be carried by a majority of 
not less than two-thirds of the total number of the then members of the Pan- 
chayat (emphasis supplied). This provision, therefore, clearly refers to the 
members of the Panchayat who at the time are entitled to sit and vote, that 
is, the actual number of the members who at that particular point of time 
constitute the Panchayat irrespective of the number of seats in the said Pan- 
chayat. It would thus be seen that wherever the Legislature desired that the 
majority should be from the members who are entitled to sit and vote, the 
intention has been clearly expressed by using appropriate words therein. If 
that was the intention in the case of Municipal Councils also, nothing was 
easier than to express that intention by putting in some words as in s. 35(2) 
of the Bombay Village Panchayats Act which was already before the Legis- 
lature when the Municipalities Act was passed. The requirement of a majo- 
rity of the total number of seats in the house is not something which is un- 
known. 

A similar provision is to be found in the Constitution of India for carry- 
ing out an amendment in the Constitution. Article 368 of the Constitution 
provides that for effecting an amendment to the Constitution, the bill has to 
be. passed in each House by a majority of total membership of 
that House and by a majority of not less than two-thirds of the mem- 
bers of that House present and voting and the total membership is the 
strength of the House whether all the seats are filled in or not. It is true that 
the phrase used therein, namely, ‘‘total membership’’ is different from the 
words used in the Act where it is ‘‘total number of Councilors”. We are, 
however, pointing out this provision only for the purposes of showing that 
such a requirement is not altogether unknown to the Legislature and to meet 
the contention that the construction which we are putting on the phrase 
‘(total number of Councillors’’ is not a reasonable or a possible construction. 
As one goes higher-up in democratic institutions such a provision appears to 
be a healthy one, as otherwise, there would be no stability in the office of the 
head of the institution, in consequence of which the administration would 
suffer. It is the whole Council which has normally to act and it has to be 
expected that all the seats in the Council are always filled in. If any seat 
becomes vacant for some reason or other, immediate steps have to be taken to 
fill in that vacancy so as to make the Council complete. At a given time on 
-secount of some accident or unforeseen reason quite a few seats which were 
occupied by Councillors favourable to the President may become vacant and 
it is further likely that in the bye-election the President may get support of 
such Councillors who would be elected and he would still enjoy the support 
of the majority. If, however on such seats becoming vacant and before the 
bye-elections are held, the President has no majority support in the then 
existing Council, he could be removed by the opposite group because of the 
accident of some seats of his supporters becoming vacant for an unforeseen 
cause and for no fanlt of his. Again, if he regains the majority support after 
the bye-election, a similar thing would happen to the President who came in 
his place and he would again be elected as the President on the strength of 
his majority. In such circumstances, the whole administration would be in 
chaos and unstable and such an administration would not be conducive for the 
proper and efficient administration of the Local Self-Government. It is, 
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therefore, necessary that the President must continue to function so long as 
be enjoys the support of the majority of the total number of the Councillors 
who fill in all the seats which are to be filled in the Council. Such a con- 
struction appears to us to be a rational and reasonable construction. 

The learned counsel for the contesting respondents contends that the Muni- 
cipal Corporation is a continuing body, has a perpetual succession and has 
to act through its members as may be there at a given time and cannot cease 
to function even if there are any vacancies in the seats of the Council. It is 
contended that the administration of the Corporation has to be carried on 
with such of the members as are in existence at a given time irrespective of 
the strength of the Council. It is further contended that the constitution of 
a Corporation may provide for a particular number, but the act of the Cor- 
poration may be by a stated number. It is also urged that for taking a de- 
cision, it is not necessary also that every member of the Corporation must be 
present and the decision could be taken by a majority of the members pre- 
sent and voting. We do not doubt the correctness of this proposition. In 
all the Local Self-Governments and the Legislatures the ordimary routine 
business has to be carried on with the help of the majority of members pre- 
sent and voting. Even in the present Act such a provision has been made at 
several places. However, the Legislature may provide for different majorities 
for different matters. In several Acts such provisions have been made. For 
example, in some matters a simple majority of the members present and voting 
is sufficient; in others the majority required is two-thirds and in still others, 
it is three-fourths. In some cases it has been provided that the majority 
must be of the members entitled to sit and vote and yet in other cases it has 
also been provided that the majority must be of the total membership or of 
the total strength of the Council. Even in the present Act except for the 
provision for the removal of the President and Vice President and few other 
provisions, on the construction we put on the phrase ‘‘total number of Coun- 
cillors’’ the simple majority of the members present and votmg or of the 
members entitled to sit and vote is considered sufficient. A different provi- 
sion had to be made for this subject as the removal of the President is not 
to be treated so lightly, depending upon the fluctuating circumstances, 

It was contended on behalf of the contesting respondents that by putting 
the construction on the phrase ‘‘total number of Councillors’’, as is sought to 
be put by the petitioners and which we are putting, the Act would become 
unworkable and therefore, such a construction would not be a reasonable con- 
struction to be put. We were referred particularly to the provisions of 
s. 81(9) and s. 87(4) of the Act. ‘Section 81(9) provides for the quorum 
necessary for the transaction of business and it provides that the quorum at 
an ordinary meeting shall be one-third of the total number of Councillors and 
at a special meeting shall be one-half of the total number of Counéillors. It 
is urged that if at a given time the number of Councillors occupying the seats 
is less than one-third of the total number of seats for an ordinary meeting or 
less than one-half of the number of seats for a special meeting, then there 
would never be a quorum for such a meeting, as contemplated by s. 81(9) 
and then no business at all could be transacted which position cannot be con- 
templated. We do not think that such an apprehension is correct or such a 
situation can ever arise. In the first place, even if the position is, as illus- 
trated by the learned counsel and there could never be the requisite quorum, 
still there is a further provision that if there is no requisite quorum, then the 
business can be transacted after a stated time by the members present though 
they may fall short of a quorum. Such a provision is to be found in s. 81(9) 
(b) and is always to be found in every Act or rules of business of Corpora- 
tions. In the second place, such a situation is not a normal one. In the 
functioning of a Corporation, it is always expected that it will function nor- 
mally. It is always expected that the Corporation will at all times consist 
of its full strength. No doubt, there are likely to be casual vacancies off and 
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on, but it is normally not expected that there would be at a given time such 
a large number of vacancies so as not to form even the requisite quorum. As 
soon as Vacancies are caused, they are expected to be filled in at the earliest. 
Assuming that at a given time such a contingency does arise and the business 
of the Corporation cannot proceed, if the contention of the respondents is cor- 
rect, then such a situation would continue only for a short while till the vacan- 
cies are filled in, which is expected to be done as early as possible and if the 
strength of the Corporation is so depleted as in the case illustrated, then it 
is desirable that such a Corporation should not take upon itself the task of 
‘doing the business in the absence of a large majority of the members. Such 
an act cannot be considered to be in the interest of the Corporation. It is 
a different thing that all the seats are filled in, but the members present do 
not represent even a quorum in which case it can well be taken that the ab- 
sentee members have given their implied consent to abide by the decision 
which may be taken by a majority of the members present and voting at the 
meeting. This, however, cannot be said where a large number of seats are 
vacant and the Corporation is not fully represented. We do not think that 
the Act would become unworkable as is contended on behalf of the contesting 
respondents. 

We were also referred to sub-s. (2) of s. 92 of the Act, by which a pro- 
posal for the transfer of any immoveable property of the Council is required 
to be accompanied by a resolution of the Council passed at a meeting by a 
majority of not less than two-thirds of the total number of Councillors. It 
was contended that if during any particular period the Councillors of a Coun- 
cil are less than the two-thirds of the strength of the Council, then the power 
under sub-s. (2) of s. 92 could never be exercised. That would be so, but 
we do not think that there is anything wrong in such a provision. Such a 
‘provision would be a healthy provision as no right could be given to an under- 
represented body to fritter away the property of the Council. The Council 
represents the whole population of the area and two-thirds majority of the re- 
presentatives of the whole population is to be the authority to propose any 
transfer. If any seats are vacant, then the Council will not be fully repre- 
sentative of the whole population and the two-thirds majority of only the re- 
presentatives of the part of the population would be taking upon themselves 
the power to dispose of the property of the Council which would not be very 
desirable. It is no doubt true that it has to be with the sanction of the State 
Government, but the State Government must also have the benefit of the view 
of the two-thirds of the majority of the representatives of the whole popula- 
tion of the area for which the Council stands. Similar argument was ad- 
vanced on the basis of the provisions of ss. 63, 65 and 167-proviso of the Act. 
In fact, these provisions would support the contention of petitioners. Taking 
for example, the proviso to s. 167 of.the Act, it would be ridiculous on the 
construction sought to be put on behalf of the contesting respondents that at 
a given time a small number of Councillors should be able to write off any 
tax, fee or other amount due to the Council. The proviso requires that the 
amount could be written off if a resolution is passed by a majority of not less 
than three-fourths of the total number of Councillors. In a case where in a 
Council of the strength of 24, there are only 8 members filling in the seats 
at a given time, then by a vote of 6 members only the debts due to the Coun- 
cil should be written off; while on the construction on behalf of the petitioners 
the minimum votes required could be 18 and that seems us to be reasonable. 
So also would be the case with ss. 63 and 65 of the Act. We have said earlier 
that it is in exceptionally rare cases bordering towards impossibility that a 
situation would arise where the elected and co-opted members would be less 
than the strength required for even a quorum. But even if such a situation 
arises, the administration cannot be made to suffer and a provision- has been 
made in s. 313 of the Act whereunder the State Government is empowered to 
appoint an Administrator to look after the affairs of a Council. The bogey 
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of unworkability of the Act on the construction which we are putting is un- 
real and does not deter us from putting the’ construction in the manner we 
are doing as that seems to us to be the most rational and -reasonable 
construction. i 


We were also referred to sub-s. (4) of s. 87 of the Act on the basis of 
which it was contended that the Council continues as a Council irrespective 
of any vacancy in it and the continuing Councillors can act as if no vacancy 
had occurred. It is contended, therefore, that at a given time the Council 
consists of only so many Councillors who are actually in existence irrespec- 
tive of the seats and it is the total number of such existing Councillors which 
has to be taken into consideration. This provision deals with the validity of 
proceedings of a Council and since the day to day work of the Council has 
to be carried on, a provision to this effect had to be made as there are bound 
to be some casual vacancies at one time or the other and a deeming provision 
to meet such a situation had to be made. That does not, however, mean that 
the total strength of the Council has been depleted. It remains‘the same as 
it was originally fixed and the vacancies are meant to be filled in at some 
time or the other during the term of the Council. In fact, Mr. Phadke wants 
to derive support for his contention from this provision and contends that 
even though there may be any vacancies in the total number of Councillors 
by virtue of this provision, it is to be deemed that there is no vacancy and, 
therefore, the phrase ‘‘total number of Councillors’’ must be taken to be the 
strength fixed by the Director at the beginning and the initial total number 
has to be taken into consideration for the purposes of finding out the majo- 
rity for removing the President or the Vice President from their offices. 


We are, therefore, of the opinion that the phrase ‘‘total number of Coun- 
cillors’’ in s. 55(2) of the Act means the total number of seats in a parti- 
cular Council as determined under the provisions of s. 9 of the Act and not 
the strength of the Councillors entitled to sit and vote only. For the pur- 
poses of removing the President the majority that is required is of the total 
number of Councillors, excluding the co-opted Councillors. In the Municipal 
Council before us, the total number of Councillors including the co-opted 
Councillors is 24 and excluding the co-opted Councillors is 22. At the rele- 
vant time there was one seat of an elected Councillor vacant on account of 
the death of Fattuji Meshram and thus the elected Councillors were only 21. 
However, for the purposes of s. 55(2) of the Act in the matter of the removal 
of the President the total number has to be taken as 22 and thus the majo- 
rity would be of 12 members. In this case the resolution for the removal of 
the President, that is, petitioner No. 1, has been passed by 11 members only 
which falls short by one for the majority. The resolution, therefore, has not 
the effect of removing petitioner No. 1 from the office of the President.. We, 
therefore, hold and declare that petitioner No. 1 Bhasker Narayan Hardikar 
does not cease to be the President of the Municipal Council, Bhandara, by 
virtue of the resolution dated February 1, 1969 of the Council. The resolu- 
tion dated February 1, 1969 is, therefore, quashed and declared to be ineffec- 
tive and the respondents are restrained from giving effect to the resolution 
dated February 1, 1969 and are further prohibited from in any way inter- 
fering with the.continuing of holding of the office of the President by 
petitioner No. 1 on the basis of the resolution dated February 1, 1969. 


The petition, therefore, succeeds and is allowed with costs- against respon- 
dents Nos. 1 and 2 in one set and against respondents Nos. 4 to 9, 10, 11, 12, 
14 and 15 in one set. 


Petstion allowed. 
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Before Mr. Justice Padhye and Mr. Justice Madon, 


| MESSRS, ARJUN KHIMJI GINNING AND PRESSING CO. 
v. 
THE STATE OF MAHARASHTRA.* 


C. P. and Berar Municipalities Act (II of 1922)t, Secs. 83, 84, 85, 48—Governmeni of India Ac. 
[25 & 26 Geo. 5. Ch. 42], Sec. 142-A—Constitution of India. Art. 276—-Application filed 
for refund of tax collected in excess of maximum limit prescribed by constitutional provisions 
—Matniainabtity of application. 

An application filed under s. 83 of the C. P. and Berar Municipalities Aot, 1922, for refund 
of tax levied and collected by a Municipal Committee in excess of the constitutional limits 
prescribed either by s. 142-A of the Government of India Act, 1985 or art. 276 of the Cons- 

titution of India, is incompetent and not maintainable. The proper remedy in such a 
case would be to file a suit in a civil Court to recover the refund of the excess tax paid. 
Bharat Kala v. Municipal Committee, followed. 
Muni, Commitiee, Malkapur v. Ballabhdas', not followed. 
Firm Radha Kishan v. Ludhiana Municipality’, explained. 
Firm I. 8, Chetty & Sons v. State of Andh. Pra.,4 referred to. 


THs facts are stated i in the judgment. 


V. &. Manohar,-for the petitioner. 
P. G@. Palshtkar, for respondent No. 2. 
C. 8. Dharmadhikars, Assistant Government Pleader, for the State. 


Mavon J. This petition under arts. 226 and 227 of the Constitution is 
directed against an order dated August 23, 1969, made by the State of Maha- 
rashtra, respondent No. 1, whereby the State Government set aside the order 
of the Sub-Divisional Officer, Yeotmal,. dated September 12, 1967 holding that 
the petitioners were entitled to refund of certain amounts paid by them as 
gin, bale and boja tax. 


The petitioners own a Ginning and Pressing Factory situated at Yeotmal 
within the municipal limits of the Yeotmal Municipal Council, respondents 
No. 2. On August 2, 1910, the Chief Commissioner, Central Provinces issued 
a Notification No. 823 under s. 44, sub-ss. (7) and (8) of the Berar Muni- 
cipal Law, 1886. The said Notification was in the following terms: 


“NOTIFICATION. 


Nagpur, the 2nd August, 1910. 

No. 828. With reference to section 44, sub-seotions (7) and (8) of the Berar Municipal 
Law, 1886, it is hereby notified that the Municipal Committee of Yeotmal in the Yeotmal District, 
directed the imposition with effect from the Ist August, 1910, of Tax on the Ginning and the 
Pressing of cotton under section 41 (1) (a) (b) of the said Law to be levied from all persons carry- 
ing on within the limits of the Yeotmal Municipality the trade of Ginning cotton or Pressing 
the same into Bales by means of steam or mechanical process at the following rates— 

(1) For each Boja of Ten maunds ginned........ 8 pies. 

(2) For each Boja of fourteen maunds pressed. ... 10 pies. - 

The tax is payable in one instalment on the 1st of September each year, 


l R. P. Colomb. 
. Second Secretary to the Chief 
Commissioner, Central Provinces.” 


“Decided, November 26/27, 1969. Special 1 (1968) 69 Bom. L. R. 69, 8. C. 

Civil Application No. 1058 of 1969. 2 [1967] Mah. L. J. 286, s.c. 69 Bom. 
tR ed by the Maharashtra Munici- L.R. 728 3 

palities Act (Mah. XL. of 1965), which came 8 1968] A. I. R. S. C. 1547, 

into force on June 15, 1966. , `~ & [1964] A. I.R.S. C. 822. 
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Under the Central Provinces and Berar Municipalities Act, 1922, which re- 
placed the Berar Municipal Law, 1886, the tax imposed by the said notifica- 
tion continued to subsist and was levied as. prescribed by the said Notification. 
It is the petitioners’ case that the gin, boja and bale tax levied by the said 
notification was a tax on profession, trade or calling under s. 142-A of the 
Government of India Act, and therefore, under the said Act it could not have 
been levied in excess of Rs. 50 per annum during the period in which the 
Government of India Act was in force. It is also the case of the petitioners 
that it is a tax in respect of profession, trade or calling within the meaning 
of art. 276 of the Constitution, and therefore, the total amount payable in 
respect of any one person to any municipality in the State by way of such 
taxes cannot exceed Rs. 250 per annum alter January 26, 1950. Respondents 
No. 2, the Municipal Council, Yeotmal, however, recovered from the petition- 
ers a sum of Rs. 15,721.41 during the period from 1939-40 till the year 1'962- 
63 by way of such taxes, such amount being in excess of the constitutional 
limits prescribed by s. 142-A of the Goverument of India Act, 1935 and art. 
276 of the Constitution. By their notice dated March 16, 1967, respondents 
No. 2 made a demand upon the petitioners to pay to them the said tax for 
the years 1964-65 and 1965-66. The demand was in excess of the constitu- 
tional limits and accordingly the petitioners filed in this Court a petition 
under art. 226 of the Constitution being Special Civil Application No. 304 of 
1966. By the judgment delivered on December 23, 1966,* in the said petition, 
this Court quashed the said demand in so far as it was in excess of Rs. 250 
per annum. According to the petitioners, after this pronouncement they for 
the first time became aware of the mistake of law under which they had so 
far been paying the amounts of the tax under the said notification. Accord- 
ingly by their advocate’s letter dated March 16, 1967, the petitioners pointed 
out to respondents No. 2 the decision of the Court in the said Special Civil 
Application and called upon them to settle the accounts of the amounts in 
excess of the constitutional limits paid by the petitioners by way of tax under 
the said notification. In the said letter it was contended that on the pro- 
nouncement of the said judgment, the amounts so paid in excess by the peti- 
tioners became due to them within the meaning of the provisions of the C.P. 
and Berar Municipalities Act and the rules made thereunder. As no reply 
was received to the said letter and as the requests made therein were not 
complied with, the petitioners filed an appeal under s. 83(/) of the C.P. 
and Berar Municipalities Act in the Court of the Sub-Divisional Officer, 
YYeotmal. In the said petition of appeal, the petitioners averred that they 
were prepared to settle the figure of the excess amount or quantum of refund 
by amicably negotiating the same with respondents No. 2 as it was a matter 
of calculation. Thereafter the petitioners also filed a detailed statement show- 
ing a sum of Rs. 15,721.41 as being the amount of such excess paid by them 
and prayed for an order of refund of the said amount by respondents No. 2 
to the petitioners. Respondents No. 2 filed their reply to the said petition of 
appeal in which they admitted the unconstitutionality of the levy and the 
facts averred by the petitioners. The only contentions raised by respondents 
No. 2 in their reply were: (1) that the petitioners’ application for refund 
was barred by limitation and (2) that the petitioners’ remedy lay not under 
the Č.P. and Berar Municipalities Act, but under the Maharashtra Municipa- 
lities Act, 1965 which had come into force on June 15, 1966 and whereby the 
C.P. and Berar Municipalities Act was repealed. 

The Sub-Divisional Officer, Yeotmal, by his order dated September 12, 1967 
negatived the contentions raised on behalf of respondents No. 2 and allowed 
the petitioners’ appeal and directed respondents No. 2 to pay the said sum of 
Rs. 15,721.41 to the petitioners within a period of 30 days from the date of 
his said order. Being aggrieved by the said order, respondents No. 2 filed a 
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revision application under s. 83(/-A) of the C.P. and Berar Municipalities 
Act, 1922, to the State Government. This revision application was allowed 
and the order of the Sub-Divisional Officer set aside. In revision it was held 
that the petitioners’ remedy did not lie under the C.P. and Berar Municipa- 
lities Act, but their proper remedy was to file a civil suit. It was further held 
that even assuming the petitioners could file an appeal against the refusal to 
refund the excess amounts paid by them, their remedy lay under the Maha- 
rashtra Municipalities Act and not under the C.P. and Berar Municipalities 
Act, and therefore, the appeal filed by them to the Sub-Divisional Officer, 
Yeotmal, was incompetent and untenable. The State Government further held 
that under s. 318 of the Maharashtra Municipalities Act, the State Govern- 
ment has the power of revision, and therefore, they could revise the order of 
the Sub-Divisional Officer under the said s. 318 of the Act. It is against this 
order of the State Government that the petitioners have approached this 
Court under art. 226 of the Constitution. 


In Bharat Kala v. Municipal Committee! the question as to the constitution- 
ality of a similar notification issued under s. 241(J)(a) of the Central Pro- 
vinces Municipalities Act, 1922, as applied to Berar, came up for considera- 
tion before their Lordships of the Supreme Court. In that case, by the im- 
pugned notification the Municipal Committee, Dhamangaon, levied from all 
persons carrying on within its limits the trade of ginning or pressing cotton 
into bales by means of steam or mechanical process a tax at the rates speci- 
fied in the said notification. It was contended that this was a tax on pro- 
fession, trade or calling within the meaning of s. 142-A of the Government of 
India Act and art. 276 of the Constitution. This contention was accepted by 
the Supreme Court and the Supreme Court held that the collection of a tax 
above the constitutional limits was not merely illegal or irreeular but without 
jurisdiction. It was further held in that case that a suit by an assessee to 
recover the amount paid by him in excess of the constitutional limits would 
not be in respect of a matter purported to be done under the C.P. and Berar 
Municipalities Act and the provisions of s. 48 of the said Act which prescribe 
a special period of limitation and the giving of a notice as a condition pre- 
cedent to the institution of a suit, would not apply to such a suit. It was 
further held that the provisions by way of revision or appeal provided for in 
the C.P. and Berar Municipalities Act would not be attracted to a case where 
the tax was levied in excess of the constitutional limits prescribed either by 
s. 142-A of the Government of India Act or art. 276 of the Constitution. 

This is an authority directly in point and ordinarily in view of this autho- 
rity, nothing further wonld have been required to be said in this case. Mr. 
Manohar, learned advocate for the petitioners, has, however, relied upon a 
judgment of a Division Bench of this High Court, consisting of Patel and 
Deshmukh, JJ. in Muni. Committee, Malkapur v. Ballabhdas* in which the Divi- 
sion Bench held that a suit to recover amounts paid in excess of the consti- 
tutional limits prescribed either by s. 142-A of the Government of India Act, 
1935, or art. 276 of the Constitution, did not lie and the proper remedy of 
the assessee was to follow the procedure prescribed by as. 83, 84 and 85 of the 
C.P. and Berar Municipalities Act and the rules regulating the refund of 
taxes made in pursuance of fhe said Act. The Division Bench arrived at this 
finding after considering the decision of their Lordships of the Supreme Court 
in Bharat Kala Bhandar’s case, referred to above, as also certain other deci- 
sions of the Supreme Court. In view of this judgment, we are, therefore, re- 
quired to consider the matter in much greater detail than what would other- 
wise have been necessary. 


In view of the pronouncement of the Supreme Court in Bharat Kala v. 
Municipal Committee, it is not disputed before us, as it was not disputed be- 
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fore the appellate and the revisional authorities, that for the period between 
January 31, 1940 and January 25, 1950 the Municipal Committee was not en- 
titled to recover from the petitioners any amount in excess of the maximum 
limit prescribed under the said section and from January 26, 1950 onwards 
any amount in excess of the maximum limit prescribed by art. 276 of the Con- 
stitution. The only controversy between the parties is with respect to the 
competency of the remedy adopted ‘by the petitioners. For the determination 
of this question it is necessary first to refer to relevant provisions of the C.P. 
and Berar Municipalities Act, 1922. 

Clause (n) of s. 8 defines ‘‘tax’’ as including any toll, rate, due, fee or 
other impost specified in s. 66. The definition of “‘tax’’ is thus not an ex- 
haustive but an inclusive definition. - Section 48 prescribes certain conditions 
for the institution of a suit against the Municipal Committee, or any member, 
officer or servant thereof or any other person acting under the direction of any 
such Committee, member, officer or servant. The suits referred to in s. 48 are 
suits for ‘‘anything done or purporting to be done under this Act’’. The two 
conditions prescribed by s. 48 are giving of two months’ notice prior to the in- 
stitution of the suit and a special period of limitation of six months from the 
date of the accrual of the alleged cause of action for the institution of the 
suit. Section 66(/) specifies the different taxes which can be imposed by a 
Municipal Committee. They include a tax on buildings, lands, vehicles, tolls, 
octroi, market dues, terminal tax, etc. Clause (b) of s. 66(/) authorises the 
imposition of a tax on persons exercising any profession or art, or carrying on 
any trade or calling within the limits of the municipality. Sections 83 to 85 
deal with appeals relating to and refund of taxes. Under sub-s. (J) of s. 83, 
an appeal against ‘‘the assessment or levy of, or refusal to refund any tax 
under this Act” is to lie to the Deputy Commissioner or to such other officer 
as may be empowered by. the Provincial Government in that behalf. Under 
sub-s. (Z-A) of s. 83, any person aggrieved by the decision of the appellate 
authority has a right, within thirty days from the date of such decision, to 
apply to the State Government for revision of the decision on any of the two 
grounds mentioned in the said sub-section. Under sub-s. (2), if, on the hear- 
ing of an appeal or revision any question as to the liability to, or the principle 
of assessment of a tax arises on which the authority hearing the appeal or re- 
vision entertains a reasonable doubt, it may, either of its own motion or on the 
application of any person interested, draw up a statement of the facts of the 
case and the point on which the doubt is entertained, and refer the statement 
with its own opinion on the point for the decision of the High Court. This 
is not an obligatory duty but a matter of discretion with the appellate or 
revisional authority. Section 84 prescribes the period of limitation for filing 
an appeal. Under sub-s. (7) of s. 84, an appeal im respect of any tax has 
to be preferred within thirty days from the date when the demand for the 
tax was made or from the date on which the refund was refused, as the case 
may be. Sub-section (3) of s. 84 provides as follows: 

(3) No objection shall be taken to any valuation, assessment, or levy, nor shall the 
liability of any person to be assessed or taxed be questioned, in any other manner or by any 
other authority than is provided in this Act.” 


Section 85 of the O.P and Berar Municipalities Act, 1922, has been can- 
vassed considerably before us and it is necessary to reproduce it in extenso. 
That section is in these terms: 

“85. (1) The Provincial Government may make rules under this Act regulating the refund 
of taxes, and such rules may impose limitation on such refunds. 

(2) No refund of any tax shall be claimable by any person otherwise than in accordance 
with the provisions of this Act and the rules made thereunder.” 


Under sub-s. (J) of s. 85 of the Act rules have been made from time to time 


regulating the refund of taxes. We have first the rules made under ss. 76 
and 85 regulating the remission and refund of the tax on buildigs and roads 
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imposed under cl. (a) of s. 66(/). There is a separate set of rules under 
s. 85 regulating the refund of taxes. These rules under s. 85 are divided 
into three parts. The first part consists of rules 1 to 4. Under rule 1, every 
claim for refund of a tax has to be made within three months of the date on 
which the refund became due. Under rule 2, the Municipal Committee may, 
by a resolution passed at an ordinary meeting, dispose of such claims or they 
may delegate the power to the finance sub-committee by a bye-law made under 
s. 24 of the Act. Rule 3, which was relied upon by the Division Bench in 
Muni. Committee, Malkapur v. Ballabhdas in order to arrive at a decision con- 
trary to that given by their Lordships of the Supreme Court in Bharat Kala 
Bhandar’s case, referred to above, is in the following terms (p. 731): 


“3. Ifthe refund of any tax is ordered by the Deputy Commissioner on an appeal under 
section 88 (1), the Municipal Committee shall carry out the order within a period of thirty days 
from the date of its receipt.’ ” 


Rule 4 deals with refund of octroi tax paid by the State Government and is 
not material. The second part contains the rules regulating the refund of 
terminal tax and the third part the rules regulating the refund of octroi tax. 
The rules regulating the refund of terminal tax and the refund of octroi tax 
preseribe further conditions to be complied with in order to entitle a person 
to obtain refund of these taxes. Having regard, therefore, to the provisions 
of these rules for refund made under s. 85, it would seem that the refund 
contemplated by these rules and ss. 83 and 85 is the refund of taxes which 
are to be paid in the first instance and do not seem to apply to a case where 
the tax has been assessed and levied and an opportunity was available to the 
assessee to dispute the lability at an earlier stage. We are, however, not 
concerned with determining this qnestion finally in this petition nor concerned 
with specifyng several cases in which an application for refund would lie under 
s. 83. The only question before us is whether an application for refund under 
s. 83 is maintainable and competent in respect of the amounts collected by a 
Municipal Committee in excess of the maximum limit prescribed by the con- 
stitutional provisions referred to above. 


We first turn to the decision of the Supreme Court in Bharat Kala v. Muni- 
cipal Committee. In this case, a tax was levied by the Dhamangaon Municipal 
Committee on persons carrying on the trade of ginning and pressing cotton 
by means of steam or mechanical process within the limits of that Municipality 
by a notification as from December 22, 1936. Subsequently in April 1941 the 
rates were revised and tax at enhanced rates was imposed. In December 1951, 
the Municipal Committee proposed to increase the rates of tax even further. 
Alarmed at this, the appellant and other factory owners in Dhamangaon insti- 
tuted suits for recovery from the Municipal Committee of excess tax paid 
by them within three years of the dates of the respective suits. The two prin- 
cipal contentions which were raised before the Supreme Court on behalf of 
the Municipal Committee were: that (1) the suit was bad for non-compliance 
with the requirements of s. 48 of the Act and (2) the provisions of s. 85(2) 
barred a suit for recovery of a tax wrongfully recovered by the Municipal 
Committee. Both these contentions were negatived. After holding that the 
impost in excess of the constitutional limits was wltra vires, their Lordships 
with reference to the first contention pointed out that the Municipal Committee 
had jurisdiction to recover an amount upto the constitutional limit, but it 
could not fairly be contended on its behalf that merely because of this, the 
recovery by it of an amount in excess of the constitutional limit was only 
irregular or at the worst illegal. The relevant observations on this point are 
in p. 80 of the judgment and are as follows: 


c.. Where power exists to assess and recover a tax up to a particular limit and the assess- 
ment or recovery of anything above that amount is prohibited, the assessment or recovery of 
an amount in excess is wholly without jurisdiction and nothing elsc. ‘To such a case the sta- 
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tute under which action was purported to be taken can afford no protection. Indeed, to the 
extent that it affords protection, it would bè bad.” 


With respect to the second contention that s. 85(2) of the Act bars a suit 
for recovery of a tax wrongfully recovered by the Municipal Committee, their 
Lordships first pointed ont that this point was not urged by the respondents 
either at the time of the hearing of the suit or in the High Court, but as it 
was a question of considerable importance and might be raised in other simi- 
lar suits which were said to be pending, they proposed to deal with it. The 
Court then in great detail and elaborately referred to the various decisions of 
Courts in India as also of the Privy Council. Their Lordships first pointed 
out that sub-s. (2) of s. 85 could be availed of only if the Act or the rules 
provided for making a claim for refund. Then they observed at p. 81 of the 
judgment : 

‘*...The rules relating to refunds, if there are any, were, however, not placed before us. 
Nor was our attention drawn to any provision of the Act orto any rule which makes it obligatory 
upon a person to apply to the municipal committee for a refund of a tax. Even assuming that 
the Act contemplates obtaining a refund only upon compliance with rules made thereunder, 
does it contemplate cases where refund or repayment on the ground of the unconstitutionality 
ofthe levy ? It will be noticed that sub-s. (2) of this section empowers the State Government 
to impose by rules limitations on the refunds—presumably including limitation on the amount 
of refunds—and sub-s. (2) ‘bars a claim for refund otherwise than in accordance with the rules 
made under sub-s. (7). These provisions cannot possibly apply to a case where the right to 
obtain a refund or repayment is based upon the ground that the action of the committee was 
in violation of a constitutional provision. To hold otherwise would lead to the startling result 
that what was incompetent to the State Legislature to do or authorise a committee to do directly 
can be permitted to be done indirectly by empowering the State Government to make rules for 
refund whereunder the amount of refunds could be so limited as to permit retention by the 
committee of the tax recovered by it in excess of the constitutional limit. In our view, therefore, 
s. 85 of the Act cannot, in any event, be said to provide a machinery for obtaining refunds in 
cases of this kind. Since s. 85 is inapplicable, a fortiori s. 88 cannot apply either. We must, 
therefore, proceed on the footing that the Act does not provide a machinery for making a claim 
for refund or repayment in such cases.” 


It will thus be noticed that the decision does not merely proceed upon the 
footing that no rules regulating the refund had been framed under s. 85. It 
is no doubt true that these rules were not brought to the notice of the Court but 
the Court proceeded further to consider the case in the alternative footing whe- 
ther, if such rules had been framed, they would in any manner affect the true 
position in law and the Supreme Court pointed out that the provision of the 
C.P. and Berar Municipalities Act under which rules could be framed could not 
possibly apply to a case where a suit to obtain refund or repayment was based 
upon the ground that the action of the Municipal Committee was in viola- 
tion of the constitutional provision., The reason stated by the Supreme Court 
for arriving at this decision is that it would otherwise make it competent for 
the State Legislature to limit the amount of refund so as to permit retention 
by the Municipal Committee of the tax recovered by it in excess of the consti- 
tutional limit and thus enable it to do indirectly what it had no power to do 
directly. If the statutory provisions which confer the rule-making power do 
not enable the rule-making authority to frame such rules, then any rules fram- 
ed by it which travel beyond the ambit of the rule-making power would, of 
course, be void. We have already referred to the rules made under s. 85 and 
not one of them deals specifically with the refund of a tax which has been levied 
in violation of a constitutional provision or in excess of the maximum limit 
prescribed by the Constitution. 

Their Lordships then referred to s. 84(3) of the Act. They pointed ont 
that there was no express mention of a civil Court in this sub-section, as, for 
example, there was in s. 67 of the Indian Income-tax Act and in this connec- 
tion, they drew pointed attention to the provisions of s. 48 of the Act which 
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provided for institution of a suit against a Municipal Committee in respect of 
‘anything done or purporting to be done under the Act.” They further 
observed (p. 82): 


“... We find it difficult to appreciate how taking into account an ultra vires provision which 
in law must be regarded as not being a part of the Act at all, wil make the assessment ag one 
‘under the Act.’ No doubt, the power to make an assessment is conferred by the Act and, 
therefore, making an assessment would be within the jurisdiction of the assessing authority. 
But the jurisdiction can be exercised only according, as well as with reference, to the valid pro- 
vision of the Act. When, however, the authority travels beyond the valid provisions it must 
be regarded as acting in excess of its jurisdiction. To give too wide a construction to the 
expression ‘under the Act’ may lead to the serious consequence of attributing to the Legislature, 
which owes its existence itself to the Constitution, the intention of affording protection to un- 
constitutional activities by limiting challenge to them only by resort to the special machinery 
provided by it in place of the normal remedies available under the Code of Civil Procedure, that 
is, to a machinery which cannot be as efficacious as the one provided by the general law.” 


After considering in detail the provisions of ss. 83 and 85 of the Act, their 
Lordships held that those provisions cannot be said to provide a sufficiently effec- 
tive remedy to an assessee to challenge the assessment made against him or to a 
person who is aggrieved by the action of the Committee levying or refusing to 
refund a tax. They also pointed out that the provision for a reference to the 
High Court made by sub-s. (2) of s. 88 could not be said to be a sufficiently 
efficacious remedy for challenging the assessment made on an assessee, for, whe- 
ther to make a reference or not was left to the discretion of the appellate or 
revisional authority and the Act did not confer upon the person aggrieved the 
right to move the High Court, as, for example, the Income-tax Act does. 

With reference to the nature of the suit filed by the appellants in that case, 
their Lordships pointed out that what the appellant had claimed in the suit was 
the repayment by the Municipal Committee of an amount recovered by it in 
excess of that which under the Constitution it was competent to recover from 
the appellant. Their Lordships further pointed out that the appellant had not 
sought to modify or set aside any order made by an authority acting or pur- 
porting to act under the Act. The difference between the cases in which the 
special machinery provided under the Act must be resorted to and those cases 
where the party is entitled to have recourse to his ordinary remedy in the 
civil Court was pointed out by their Lordships in these words at p. 84 of the 
judgment: 

“*,.. There is a real distinction between those cases where a suit was held to be incompetent 
and the kind of cases which we have before us. Thus where the question merely is, whether 
the assessment had been made according to law, the Assessing Officer of the municipality 
having jurisdiction on the subject matter and over the assessee the provisions of s. 84 (3) may 
be a bar toa suit. Where, however, the question raised is as to the jurisdiction of the Assessing 
Officer to proceed against the assesseo and levy on or collect from him an amount in excess 
of that permitted by the Constitution, the matter would be entirely out of the bar of that 
provision. Here since the Assessing Officer had no authority to levy a tax beyond what 
8. 142-A of the Government of India Act, 1985, permitted or what art. 276 permits his procee- 
dings are void in so far as they purport to levy a tax in excess of the permissible amount and 
authcrise its collection and the assessment order is no answer to the suit for the recovery of 
the excess amount. To this extent, even the order of assessment cannot obtain the protection 
of s. 84 (3) of the Act and, therefore, the appellant’s suit is maintainable.” 


Now, from the passages we have quoted above, it is clear that the question 
whether, in a case identical with the one before us, a suit was barred cither 
under s. 84(3) or under s. 85(2) of the Act was directly before the Supreme 
Court in Bharat Kala Bhandar’s case and was expressly adjudicated upon by 
it. This judgment would be binding upon this High Court. In Muni. Commit- 
tee, Malkapur v. Ballabhdas, as mentioned above, a contrary view was, however, 
taken by a Division Bench of this Court. The reasons which prompted the 
Division Bench not to follow the judgment of the Supreme Court are set out 
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in paras. 24 and 30 of its judgment, and. these reasons were two-fold. The 
first was that the decision in Bharat Kala Bhandar’s case was directly opposed 
to the earlier decision of the Supreme Court in Firm Radha Kishan v. 
Ludhiana Municipality which was not cited before the Supreme Court in the 
later case. The second was that the relevant provisions of the C.P. and Berar 
Municipalities Act were not brought to the notice of the Court. 

We will now examine the correctness of these reasons and ascertain whether 
the Division Bench was justified on these grounds in refusing to follow the 
decision of the Supreme Court, in Bharat Kala Bhandar’s case. Firm Radha 
Kishan v. Ludhiana Municipality was a case under the Punjab Municipal Act, 
1911. Under the Punjab Government Notification No. 26463, dated July 21, 
1932, terminal tax was payable -under item 68 of the Schedule to the said 
Notification at the rate of 3 pies per maund in respect of salt common and 
under item 69 at the rate of annas 10 per maund in respect of salt of all 
kinds other than common salt. The appellants in that case imported Sambhar 
salt into the octroi limits of the Ludhiana Municipality. The Municipal Com- 
mittee collected terminal tax on the Sambhar salt so imported by the appel- 
lants at the higher rate under item 69 of the Schedule on the ground that it 
was not salt common and did not fall under item 68 of the Schedule. The 
appellant filed a suit against the Municipal Committee in the civil Court, 
Ludhiana claiming refund of the amount paid by them with interest. It was 
contended on behalf of the Municipal Committee that the Sambhar salt was 
not common salt and the civil Court had no jurisdiction to entertain the suit. 
The first thing to be observed about this judgment is that it does not deal with 
the provisions of the C.P. and Berar Municipalities Act with which the Divi- 
gion Bench in the case of Mum. Committee, Malkapur v. Ballabhdas, and we in 
the present petition, are concerned. It deals with a different Act, namely, the 
Punjab Municipal Act. Secondly, the bare recital of facts itself shows that the 
question in Firm Radha Kishan’s case was not with respect to the jurisdiction of 
the Municipal Committee to levy a tax, nor with respect to the constitutiona- 
lity of a tax imposed by the Municipal Committee. The power of the Munie 
cipal Committee to levy a terminal tax upon the salt imported into the munici- 
pal limits by the appellants was not disputed. The contention only was that 
the incidence of tax was attracted under a different entry in the Schedule 
than that sought to be made applicable by the Municipal Committee. Thus, 
the question merely was as to the rate at which the appellants were liable to 
pay the terminal tax lawfully and constitutionally imposed by the Municipal 
Committee. The answer to that question depended upon the character of the 
salt imported by the appellants. This was a question of fact and had no refer- 
ence to the taxing power of the Municipal Committee. In its judgment in 
Municipal Committee of Malkapur’s case, the Division Bench referred with 
approval to certain observations of the Supreme Court in Firm Radha Kishan’s 
case. These observations are summarised in the judgment of the Division 
Bench. Since the Division Bench relied upon these observations to reach the 
conclusion that the decision in Bharat Kala Bhandar’s case was directly oppos- 
ed to the earlier decision in Firm Radha Ktshan’s case, we feel it necessary to 
set out that particular passage in the Judgment in estenso (p. 1549): 

“It would be convenient at the outset to notice the relevant provisions of the Act. Under 
S. 61 (2) the Municipal Committee has power to impose, with the previous sanction of the 
State Government, any tax which the State Legislature hes power to impose in the State, subject 
to any general or special orders which the State Government may make in that behalf. The 
State Government issued the Notification No. 26468 dated July 21, 1982 to come into force 
from November 1, 1982 empowering the Municipal Committee to impose terminal tax at the 
rates shown in Col. 3 of the Schedule attached thereto upon the articles mentioned in Col. 2 
thereof which are imported into or exported out of the municipal limits by rail or by road. The 
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relevant items are items 68 and 69. Item 68 is ‘salt common’ and the rate prescribed is 8 pies 
per maund; and item 69 is ‘salt of all kinds other than common salt’, and the rate fixed is As. 
10/- per maund. Section 78 provides for a penalty if any person brings any article liable 
to the payment of terminal tax into the prescribed limits without paying the said tax. 
Section 84 gives a right of appeal against any levy or refusal to refund any tax collected under 
the Act to the Deputy Commissioner or such other officer as may be empowered by the State 
Government in that behalf; under sub-section (2) thereof, if on hearing of an appeal under the 
section, any question as to the liability to, or the principle of assessment of a tax arises, on which 
the officer hearing the appeal entertains reasonable doubt, he may, either of his own motion 
or on the application of any person interested, state the case and refer the same for the opinion 
of the High Court; and after the High Court gives its opinion on the question referred to it, the 
appellate authority shall proceed to dispose of the appeal in conformity with the decision of the 
High Court. Under Section 86, the liability of any person to be taxed cannot be questioned 
in any manner or by any authority other than that provided in the Act; under sub-sec. (2) thereof, 
no refund of any tax shall be claimed by any person otherwise than in accordance with the pro- 
visions of the Act and the rules thereunder. It will be seen from the aforesaid provisions that 
the power to impose a terminal tax and the liability to pay the same is conferred or imposed 
on the municipal committee and the assessee respectively by the provisions of the Act. The 
Act also gives a remedy to an aggrieved party to challenge the correctness of the levy or to seek 
refund of the same. Not only an appeal has been provided for against the order of the municipal 
committee levying the tax or refusing to refund the same, but the appellate authority is em- 
powered to get an authoritative opinion of the High Court on any question as to the liability 
or on the principle of assessment; and on receiving such opinion, the said authority is bound to 
dispose of the appeal in the light of the said opinion. It is said that the reference provided 
to the High Court is in the discretion of the appellate authority and he can with impunity refuse 
to do so, even if any difficult question is involved in the appeal. The question is not whether 
a particular officer abuses his power, but whether a remedy is available under the Act or not. 
It cannot be assumed that an officer, though he entertains reasonable doubt on the question 
as to liability or on the principle of assessment, he will deliberately and maliciously refuse to 
do his duty; if he does, other remedies may be available. The Act also in specific terms debars 
any authority other than that prescribed under the Act from deciding the question of liability 
of any person to tax or his right to get refund of a tax paid. In short, the Act contains a self- 
contained code conferring a right, imposing a liability and prescribing a remedy for an aggrieved 
party. In such a situation, the question arises whether a Civil Court can entertain a suit for 
a refund of the tax wrongfully collected from an assessee; and if so, what are the limits of its 
jurisdiction ?” 

Now, the concluding sentence of the above paragraph will show that this pas- 
sage does not contain the ratio of the judgment. What it merely does is to 
summarise and briefly set out the scheme of the Punjab Municipal Act and 
poses the question which arose for determination of the Court. The ratio 
of the judgment in Firm Radha Kishan’s case is to be found in para. 9 of the 
judgment and is as follows (p. 1551): 

**... Under the said Notification, read with S. 61 of the Act, the Municipal Committee is 
empowered to levy terminal tax on salt, whether it is common salt or not. The Committee has, 
therefore, ample power under the Act and the Notification issued by the State Government to 
impose the said tax. The only dispute was as regards the rate of tax payable in respect of the 
salt brought by the appellant into the limits of the Municipal Committee. The rate depended 
upon the character of the salt. The ascertainment of the said fact is necessary step for fixing 
the rate and it is not possible to say that in ascertaining the said fact the authorities concerned 
travelled outside the provisions of the Act. The learned counsel contends that if a municipal 
committee levies terminal tax on an article not liable to tax under the Act, a suit would lie and, 
therefore, the same legal position should apply even to a case where the municipal committee 
levies the tax in respect of an article under an entry not applicable to it. We do not see any 
analogy between these two illustrations, in the former, the municipal committee does not act 
under the Act, but in the latter it only commits a mistake or an error in fixing the rate of tax 
payable in respect of a particular commodity; one is outside the Act and the other is under the 
Act; one raises the question of jurisdiction and the other raises an objection to a matter of 


detail,” 
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In the above passage the Supreme Court expressly points out that the dis- 
pute which arose in that case was only with reference to the rate at which the 
tax was payable in respect of the salt brought by the appellants into the 
municipal limits; this depended upon the character of the salt imported and 
in ascertaining that-fact the assessing authorities did not travel outside the 
provisions of the Act. They have further pointed out that there was no 
analogy between a case such as was before them and a case where the Muni- 
cipal Committee levied terminal tax on an article not liable to tax under the 
Act. The case before them was one under the Act raising an objection to a 
matter of detail, while in a case where tax was levied on an article not liable 
to tax under the Act the Municipal Committee would not act under the Act, 
but outside the Act and in derogation of the Act, and in such a case a suit 
would lie. 


This is really the same principle as was again enunciated in Bharat Kala 
Bhandar’s case. In Bharat Kala Bhandar’s case after referring to and dis- 
cussing the various authorities the Supreme Court came to the conclusion that 
in the case before them the Municipal Committee was acting wholly beyond 
its taxing power and in violation of the constitutional restrictions and limita- 
tions imposed upon it and in such a case a suit would lie. With great respect 
to the learned Judges constituting the Division Bench which decided the case of 
Municipal Committee of Malkapur, we must observe that the conclusion reach- 
ed by them, namely that Bharat Kala Bhandar’s case was directly opposed to 
Firm Radha Kishan’s case, is not borne out on a reading of those two autho- 
rities. Even assuming there were some conflicting observations in these two 
authorities, since Bharat Kala v. Municipal Committee was a case directly in 
point dealing with the same Act and an identical notification as were before 
the Division Bench, the Division Bench was bound to follow that decision 
rather than a decision under another Act. 


Cominge now to the second reason given by the Division Bench for not follow- 
ing the Supreme Court decision in' Bharat Kala Bhandar’s case, namely, that 
the relevant statutory provisions were not brought to the notice of the Court, 
it will be seen that the relevant provision referred to by the Division Bench 
was rule 3 of the Rules under s. 85 regulating the refund of taxes which we 
have reproduced above. Now, a perusal of rules 1 to 3 would show that these 
rules do not provide for cases in which a refund can be claimed or is allow- 
able. They merely prescribe the procedure to be followed in making an appli- 
cation for refund and provide for a period of limitation within which the 
application has to be made and the' manner in which the application has to be 
decided. Rule 8 is a rule which merely makes ancillary provisions as to what 
is to happen when an assessee succeeds in an’appeal and thus becomes entitled 
to the refund of the amounts paid by him by way of tax. That rule 
provides that where on an appeal under s. 838(/) any refund of tax is ordered, 
the Municipal Committee has to carry out the order within a period of thirty 
days from the date of the receipt of the order. This rule, therefore, gives to 
the Municipal Committee a period of thirty days for complying with the order 
of the appellate authority and also gives it this period, if it feels aggrieved by 
the decision, to approach the State Government in revision. These rules, 
therefore, did not have any bearing on the question before the Division Bench. 
Tt is also not correct to say that the Supreme Court decision in Bharat Kala 
Bhandar’s case was given per incuriam in view of the fact that these pro- 
visions were not brought to the notice of their Lordships of the Supreme Court. 
Tt is true that the Supreme Court did mention that the rules made under 
s. 85 were not brought to its notice, but, as we have pointed out above, the 
Judgment makes it clear that they have held that a suit was maintainable 
and the application for refund did not lie not only because of the absence 
of any rules made under the rule-making power. They have gone to the very 
root of the matter and have pointed out that if any rules were in fact framed, 
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they could not travel beyond the ambit of ss. 83 and 85, which sections them- 
selves did not contemplate and could not in violation of the constitutional 
provision provide for making of rules in a case such as was before them 
and was before the Division Bench in Municipal Committee of Malkapur’s case 
and as is before us in the present petition. As pointed out by their Lordships 
of the Supreme Court any such statutory provision would enable the State 
Legislature to achieve indirectly what it could not do directly by so limiting 
the right to obtain refund as to permit retention by the Municipal Committee 
of the tax recovered by it in excess of the constitutional limit and any such 
provision in the Act would be itself unconstitutional and ultra vires. 


Ordinarily, we would have considered ourselves bound by the decision of a 
Division Bench of this Court inasmuch as it would be a Court of co-ordinate 
jurisdiction and if we differed from that decision, we would have thought it 
necessary to refer the matter to a larger Bench. But since the decision of the 
Supreme Court in Bharat Kala Bhandar’s case is directly in point and inter- 
prets the very statutory provisions with which we are concerned and with 
which the Division Bench was concerned in Municipal Committee of Malka- 
pur’s case, and as the distinction sought to be drawn by the Division Bench 
is not justified and is not borne out on reading of the two Supreme Court 
decisions, we must consider ourselves bound only by the decision of the Sup- 
reme Court in Bharat Kala Bhandar’s case and not by the decision of the 
Division Bench. It may also be pointed out that the majority judgment in 
Bharat Kala Bhandar’s case was delivered by Mudholkar J., who was also 
a party to the judgment in Firm Radha Kishan’s case. We, therefore, do 
not see any necessity of referring this case to a larger Bench. We hold that 
we are bound by the decision of the Supreme Court in Bharat Kala Bhandar’s 
ease and that the ratio of that decision has not in any way been affected by 
the decision of the Division Bench in Municipal Committee of Malkapur’s 
case. Accordingly, the application for refund made by the petitioners and 
the appeal filed by them were incompetent and not maintainable and the 
petitioners’ proper remedy was to file a suit in a civil Court. 

Mr. Manohar, learned advocate for the petitioners, next submitted that 
the word ‘‘tax’’ in ss. 83 and 85(/) would.apply not only to a tax levied 
validly under the Act but also to a tax purported to be levied under the Act 
and, therefore, the provisions of ss. 84(3) and 85(2) would apply also to a 
case where a tax was levied contrary to the provisions of the Act and accord- 
ingly no civil suit could lie for the refund of amounts paid by way of such 
purported tax. Support was sought for this submission in the decision of 
the Supreme Court in Firm I. 8. ‘Chetty & Sons v. State of Andh. Pra* It 
was submitted by Mr. Manohar that this decision was not brought to the notice 
of the Supreme Court in Bharat Kala Bhandar’s case. It is not possible to 
accept these submissions. As we have pointed out, the definition of ‘‘tax’’ in 
cl. (n) of s. 3 of the Act refers to the various types of taxes specified in s. 66. 
Under s. 66(1) what can be levied is a tax which a Municipal Committee has 
the power and the constitutional authority to levy. The definition of the 
word ‘‘tax’’ in cl. (n) of s. 3 of the Act does not include a tax which by 
the Constitution or the statute the Municipal Committee is prohibited from 
levying. If the phrase ‘‘anything done or purporting to be done under this 
Act’’ in s. 48 of the Act cannot include the case of recovery of a tax imposed 
in contravention of the constitutional provisions or in excess of the taxing 
power of the Municipal Committee as held by the Supreme Court in Bharat 
Kala Bhandar’s case, the word ‘‘tax’’ in ss. 83 and 85 cannot also be construed 
as including a tax purported to be levied in violation of the constitutional 
provisions and without jurisdiction. It may also be pointed out that in p. 82 
of the judgment in Bharat Kala Bhandar’s case the decision in Firm I. 8. 
Chetty & Sons v. State of Andh. Pra. has been expressly referred to, the 
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relevant passage therefrom quoted in extenso and the true ratio of that deci- 
sion explained. i : 


In the view we take of the matter, it is not necessary to consider the other 
grounds upon which the petitioners’ applications for refund and appeal filed 
by them were held to be incompetent by the State Government nor is it neces- 
sary to consider the other contentions which were raised by the Municipal 
Committee before the appellate and the revising authorities. In their return 
filed in the present petition, respondents No. 2, Municipal Committee, have 
contended that the petitioners’ application for refund was barred by limita- 
tion as according to respondents No. 2, the petitioners came to know about 
the mistake of law relied upon by them when they filed the said Special Civil 
Application No. 304 of 1966 on April 15, 1966. It is also not necessary to 
decide this point since we have held that the application for refund itself was 
incompetent and not maintainable and the proper remedy of the petitioners 
was to file a suit in a civil Court. We may also point out that in this judg- 
ment we are not concerned with what the period of limitation for filing such 
a suit would be or with the question as to the period for which the petitioners 
would be entitled to the refund, if any, of the excess amounts paid by them. 


The result, therefore, is that this petition fails and is dismissed and the 
rule is discharged. In view, however, of the fact that the petitioners in filing 
their application for refund were relying’ upon a Division Bench judgment 
of this Court, there will be no order as to costs of this petition. 


Rule discharged, 


Before Mr. Justice Mody and Mr. Justice Chandrachud. 
NARAYAN GOVIND GAVATE v. THE STATE OF MAHARASHTRA.* 


Land Acquisition Act (I of 1894), Sec. 17 (4\—Notification under s. 4 merely stating that 
acquisition of lands urgently necessary under s. 17 (4) for development and utilization as indus- 
trial and residential area—-Burden of proof—Whether necessary for person challenging emis- 
tence of urgency to place material before Court to show that no urgency existed—Indian Evidence 
Act (I of 1872), Sec. 106. 


A notification under s. 4 of the Land Acquisition Act, 1894 was published relating to 
certain lands specified in the Schedule to that order which included the petitioners 
lands. The notification stated that it appeared to the Commissioner that the lands were 
needed for a public purpose, viz., for development and utilization of the lands as an industrial 
and residential area. It further stated that their acquisition was urgently necessary and 
it was therefore directed under s. 17 (4) of the Act that the provisions of s. 5-A of the Act 
did not apply to the said lands. Thereafter a notification under s. 6 of the Act was 
issued in respect of the petitioner’s lands and this was followed up with notices under sub- 
ss. (3) and (4) of s. 9 of the Act. In challenging the existence of the urgency the petitioner 
contended that it was for the State to show that there was material op which an opinion 
could be formed that there was urgency. On the question whether it was the petitioner 
who had to bring the material before the Court to support his contention that no urgency 
existed or whether once the petitioner denied that any urgency existed, it was incumbent 
upon the State to satisfy the Court that there was. material upon which the State could 
reach the opinion as mentioned in s, 17 (4) of the Act :— 

Held, that when the existence of the circumstances on which an opinion is arrived at, the 
question of the cxistence of the circumstances has to be proved, at least prima facie, it is not 
sufficient for the authority which arrived at that opinion to assert that the circumstances 
existed and to give no clue whatever as to what such circumstances were, 


that in the instant case the burden of proving the circumstances which caused urgency 
in the taking possession of the petitioner’s lands, at least prima facie, being on the 
State, the latter had brought no relevant material on record, 


*“Decided, June 16, 1967. Special Civil Application No. 1971 of 1964. 
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that as the State had failed to discharge that burden, the urgency provision under s. 17 
(4) of the Act was not validly resorted to, and 

that, therefore, the direction relating to the lands issued under s. 17 (4) and all proceedings 
subsequent thereto had to be set aside. 

Observations of Hidayatullah J. in Barium Chemicals Lid. v. Company Law Board, 
relied upon. 

The principle concerning the burden of proof to be found in the observations of Spens 
C. J. in King Emperor v. Siinath Banerjee? must be confined to the class of cases where, 
on the facts and circumstances of each case, the grounds on which an opinion can be formed 
or satisfaction can be arrived at are not within the exclusive knowledge of the authority 
concerned but are known or are reasonably capable of being known to a sufficient extent 
by the person challenging the validity of the order passed against him. 

Swadeshi Cotton Mills v. S. I. Tribunal’, referred to. 


Tum facts are stated in the judgment. 


S. J. Sorabji, with G. K. Gupte, for the petitioner. 
Atul M. Setalvad, instructed by Little & Co., for the respondents. 


Mopy J. This is a Petition under Article 226 of the Constitution for an 
appropriate writ, order or direction, the respondents being the State of Maha- 
rashtra, two Special Land Acquisition Officers and the Commissioner of the 
Bombay Division. By this Petition the petitioner challenges the validity of 
certain Notifications issued and directions passed under the Land Acquisition 
Act. The lands, in respect of which the notifications and directions have been 
issued, divide themselves into four groups. 

The first group consists of two pieces of land, being Gat No. 21, Hissa No. 3, 
admeasuring A. 1-12-12, and Gat No. 109, Hissa No. 2, admeasuring A. 0-38-8, 
all situated in the village than. The petitioner is the owner of the former 
and a tenant of the latter. <A notification under section 4 of the Land Acqui- 
sition Act, dated 11th October 1963, was published in the Gazette of that date. 
Certain lands are specified in the Schedule to that notification and include the 
lands in the first group. That notification states that it appeared to the Commis- 
sioner, Bombay Division, that the lands specified in that Schedule were needed 
for a public purpose, viz., for development and utilization of the said lands 
as an industrial and residential area. That notification further states: 


“AND WHEREAS the Commissioner, Bombay Division, is of the opinion that the said 
lands are waste or arable lands and that their acquisition is urgently necessary; he is further 
pleased to direct under sub-section (4) of section 17 of the said Act, that the provisions of section 
5-A of the said Act shall not apply in respect of the said lands. ” 


Thereafter in respect of the lands in the first group a notification under 
section 6 was issued on the 19th of December 1963 and the petitioner was 
thereafter served with two notices under section 9(3) and 9(4) of the Land 
Acquisition Act. 

The second group of land consists of five pieces of lands of Gat No. 31, ad- 
measuring A. 18-10-0, also situated in the village Ilthan. The petitioner was 
the owner of these lands along with five other persons. A notification under 
section 4 was issued in respect of these lands on the 13th of June 1964. The 
contents of this notification are in all material respects identical to those in 
respect of the first group of lands. This notification under section 4 was, how- 
ever, not followed up by a notification under section 6. 

The third group consists of lands bearing Gat No. 155 admeasuring A. 9-4-12 
situated in the village Airavali. In respect of these lands a notification under 
section 4 was issued on the 13th of June 1964 in terms materially similar as 
those in respect of the first group of lands. In respect of this land a notice 


1 [1987] A.LR. S.C. 205. 8 [1981] ATR. 8.C. 1881. 
2 [1944] F.C.R. 1. S 
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dated 21st August 1964 was issued under section 4(7) and thereafter a noti- 
fication was issued under section 6 on the 28th of September 1964. It was 
thereafter followed up by a notice dated 28th October 1964 under sub-sections 
(3) and (4) of section 9. 

The fourth group consists of land bearing Gat No. 154 admeasuring A. 5-24-0, 
situated in the village Airavali. In respect of this land a notification under 
section 4 was issued on 13th November 1963. The public purpose stated in 
that notification is the same as that statad in the notification in respect of the 
first group of lands. The notification does not contain the urgency clause, that 
is, a direction under section 17(4). Thereafter a notice was issued under 
section 4(/) on 27th November 1963 and in pursuance thereof the petitioner filed 
his objections on 9th January 1964. The petitioner, however, was thereafter not 
granted any hearing as required under section 5-A. A notification was there- 
after issued under section 6 on the 13th July 1964 which also states that the 
Commissioner, Bombay Division, was of the opinion that the said lands were 
waste lands and arable and that their acquisition was urgently necessary. 

The petitioner challenges the validity of each of the said notifications issued 
under section 4 on the ground that the purpose of the acquisition is not a valid 
purpose within the meaning thereof under section 4. Mr. Sorabji, the learned 
Counsel for the petitioner, however, stated that in view of certain Judgments 
of the Supreme Court, which are binding on this Court, it is not open to him 
to argue and that for that reason he did not argue before this Court that the 
said notifications are invalid for that reason. We must, therefore, hold that 
all the said four notifications under section 4 are valid and that the said chal- 
lenge thereto fails. 

As regards the land in the said second group, it is stated in the affidavit 
in reply to this Petition that there was a building standing on that land at 
the date of the notification under section 4 and that the said land could not 
therefore be said to be waste or arable land. Mr. Setalvad, the learned Counsel 
for the respondents, stated that under the circumstances the urgency provision 
contained in section 17(4) cannot apply and that due to that reason all pro- 
ceedings subsequent to the said notification under section 4 dated 13th June 1964 
as required by the Act will have to be complied with and gone through. The 
result is that the direction contained in the said notification under section 4 
under section 17(4) will have to be set aside. 

As regards the land comprised in the fourth group Mr. Saiva stated that 
the direction under s. 17(4) was issued only on the 13th July 1964, but a 
notice under s. 4(7) had been issued and the petitioner filed objections long 
prior thereto and that therefore a hearing ought to have been given to the 
petitioner as required by s. 5-A. Mr. Setalvad conceded that under the cir- 
cumstances the notifleation under s. 6 dated 18th July 1964, including the direc- 
tion contained therein under s. 17(4), will have to be set aside. He states 
that the respondents will issue a fresh notice required to be issued consequent 
upon the notification under s. 4 dated 18th November 1963 and thereafter the 
procedure under the Land Acquisition Act may be gone through. 

What, therefore, survives is the consideration as regards the other challenge 
in respect of the lands comprised in groups Nos. 1 and 3.° The other chal- 
lenge is to the validity of the application of the urgency clause in the two 
notifications dated 11th October 1963 and 18th June 1964 respectively by incor- 
porating therein directions under s. 17(4). Mr. Sorabji contended that the 
existence of urgency is a condition precedent to the exercise of the power 
under sub-s. (4) of s. 17 read with sub-s. (J) of s. 17. In support of that 
proposition he relied upon certain authorities, but it is not necessary to refer 
to the same as Mr. Setalvad conceded that the proposition urged by Mr. Sorabji 
is correct. 

Mr. Sorabji then contended that the existence of urgency is a justiciable 
issue and that in any event the State must place before the Court materials 
to justify the order under s. 17(4). Mr. Setalvad, however, pointed out that 
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the material words of sub-s. (4) of s. 17 are: 


“In the case of any land to which, in the opinion of the appropriate Government or, as the 
case may be, of the Commissioner, the provision of sub-section (7) or sub-section (2) are 
applicable, the appropriate -Government or, as the case may be, the Commissioner may direct 
that the provisions of section 5A shall not apply,...” 


He contended that the formation of the opinion as mentioned herein is sub- 
jective to the authority, i.e., the Government or the Commissioner as the case 
may be and that it is not justiciable. He further contended that even if it 
be held that it is justiciable, there is a recital in each of the two relevant 
notifications under s. 4 in the words ‘‘The Commissioner, Bombay Division, 1s 
of the opinion that the said lands are waste or arable lands and that their 
acquisition is urgently necessary’’ and that because of that recital a presump- 
tion arises that all conditions precedent to the exercise of power under s. 17 (4) 
were duly complied with and satisfied. He contended that in view of that 
recital it would be open to the petitioner to show by admissible evidence that 
that recital is false or incorrect, but that in this case the petitioner has not 
placed any material whatever before the Court to show that in fact any evid- 
ence existed. In support of his contention that the formation of opinion under 
s. 17(4) is subjective, Mr. Setalvad relied upon certain authorities. 
Mr. Sorabji had, however, at the initial stage relied upon the Judgment in 
Sadruddin v. J. H. Patwardhan! and sought to argue that the formation of 
such opinion is not subjective and that the respondents must establish that 
conditions precedent to the exercise of that power had in fact been fulfilled. 
Mr. Sorabji, however, after Mr. Setalvad’s argument, conceded that, in view 
of the Supreme Court Judgment in Raja Anand v. U.P. State? the formation 
of such opinion is subjective. It is, therefore, unnecessary for us to refer to the 
authorities cited on either side on the question whether the formation of that 
opinion is subjective or not. Mr. Sorabji, however, contended that even though 
the formation of such opinion is subjective, the respondents must show at least 
prima facie that conditions precedent are satisfied. He further contended that 
on the facts of this case materials on which an opinion could be formed that 
there was urgency were within the knowledge of only the respondents and that 
the petitioner was and is totally unaware of the same and that therefore when 
the petitioner has in the Petition specifically challenged the existence of 
urgency, it is for the respondents to show that there was material on which 
the Government could form such an opinion, although, of course, the question 
whether the material was sufficient to form that opinion or not would not be 
open for being judicially reviewed by a Court of law. 

When the formation of an opinion or the satisfaction of an authority is 
subjective, but is a condition precedent to the exercise of a power, the chal- 
lenge to the formation of such opinion or to such satisfaction is limited, in law, 
to three points only. It can be challenged, firstly, on the ground of mala fides 
secondly, on the ground that the authority which formed that opinion or which 
arrived at such satisfaction did not apply its mind to the material on which 
it formed the opinion or arrived at the satisfaction; and, thirdly, that the 
material on which it formed its opinion or reached the satisfaction was so in- 
sufficient that no man could reasonably reach that conclusion. So far as the 
third point is concerned, no Court of law can, as in an appeal, consider that 
on the material placed before the authority the authority was justified in 
reaching its conclusion. The Court can interfere only in such eases where there 
was no material at all or the material was so insufficient that no man could 
have reasonably reached that conclusion. It is not necessary to refer to the 
authorities which lay down these propositions because they have by now been 
well established in numerous judgments and they are not in dispute before 
us at the Bar. In this case, however, there is no challenge on any of these 
three grounds. The dispute in this case therefore narrows down to the point 
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as to the burden of proof. In other words, the dispute is whether it is the 
petitioner who has to bring the material before the Court to support his con- 
tention that no urgency existed or whether, once the petitioner denied that 
any argency existed, it was incumbent upon the respondents to satisfy the 
Court that there was material upon which the respondents could reach the 
Opinion as mentioned in s. 17(4). 

In support of his contention that it is for the petitioner to place such ma- 
terial before the Court, Mr. Setalvad relied upon several authorities. He first 
invited our attention to the Judgment of Chief Justice Sir Patrick Spens in 
King Emperor v. Sibnath Banerjee, and particularly the following passage 
therein appearing at page 42 of the Report, viz. :— 

“It is quite a different thing to question the accuracy of a recital contained in a duly 

authenticated order, particularly where that recital purports to state as a fact the carrying out 
of what I regard as a condition necessary to the valid making of that order. In the normal 
case the existence of such a recital in a duly authenticated order will, in the absence of any 
evidence as to its inaccuracy, be accepted by a Court as establishing that the necessary condi- 
tion was fulfilled. ‘The presence of the recital in the order will place a difficult burden on the 
detenu to produce admisyible evidence sufficient to establish even a prima facte case that the 
recital is nct accurate. If however in any case a detenu can produce admissible evidence to 
that effect, in my judgment tho mere existence of the recital in the order cannot prevent the 
Court considering suoh evidence and, if il thinks fit, coming to a conclusion that the recital is 
inaccurate.” 
There was an appeal filed against that Judgment before the Privy Council 
and in delivering the Judgment of the Judicial Committee reported in King- 
Emperor v. Sibnath Banerji,s Lord Thankerton at page 261 of the Report 
reproduced the decision contained in the above passage with approval. These 
observations of Spens C.J. were again cited with approval by the Supreme 
Court in Swadeshi Cotton Malls v. 8. I. Tribunal5 Relying upon these authori- 
ties Mr. Setalvad contended that the presence of the recital about the opinion 
in the two notifications must be accepted by the Court as establishing that the 
necessary condition precedent was fulfilled and that because of the presence 
of that recital the burden is on the petitioner to produce admissible evidence 
sufficient to establish even a prima facie case that the recital is inaccurate. He 
contended that the burden is on the petitioner, but the petitioner has not, 
barring a bare statement in the petition that no urgency existed, produced 
uny evidence or material to support the petitioner’s allegation about the ab- 
sence of urgency. 

Mr. Sorabji, however, contended that these observations are made in cases 
where facts on which the opinion was to be formed or satisfaction to be 
arrived at by the authority were not within the exclusive knowledge of that 
authority. He contended that the petitioners in those cases making the chal- 
lenge were in a position to positively aver and lead evidence and place ma- 
terial before the Court as to the facts on which the petitioners could contend 
that no opinon could validly be formed and no satisfaction could validly be 
arrived at. Mr. Sorabji contended that the principle as laid down in these 
observations in the class of cases where the relevant material is not within the 
exclusive knowledge of the authority cannot be and should not be extended 
to the class of cases where such material is within the exclusive knowledge 
of the authority alone and the petitioner who makes such challenge is not and 
cannot be aware of such material. He contended that the effect of a direction 
under section 17(4) is to deprive a citizen of a very valuable right available to 
him under section 5A of the Land Acquisition Act and that he cannot be de- 
prived of such a valuable right by a mere bald or bare declaration of the state- 
ment in the order or in the affidavit as to the opinion or satisfaction because a 
citizen would, in the absence of any knowledge, be rendered completely help- 
less and the authority would be enabled to take shelter behind such a bald 


` 8 [1044] F.C.R. 1. L.R. 1. 
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statement even in cases where. no facts exist to justify his opinion or satisfac- 
tion. He contended that it would be totally illogical and unfair to place the 
burden on a person who does not know and is, in the nature of things, incap- 
able of knowing the relevant facts. He further contended that this principle 
has been statjutorily embodied in section 106 of the Evidence Act which pro- 
vides that when any fact is especially within the knowledge of any person, the 
burden of proving that fact is upon him. He conceded that once the authority 
brings the material on record, the challenge would, of course, be restricted te 
the three points already set out by us earlier. 

In support of his contention he pointed out that in the case of King Emperor 
v. Shibnath Banerjee the order impugned was an order of detention under 
rule 26 of the Defence of India Rules and the material on which the subjective 
satisfaction of the Government was to be arrived at would concern the activi- 
ties of the person against whom the detention order was made. In such cases 
of detention orders the activities would be known to that person himself and 
he would be in a position to place material before the Court to show that he 
had not acted in any prejudicial manner which would justify the satisfaction 
of the Government. In such cases the activities complained of of the person 
against whom such an order is made would not be within the exclusive know- 
ledge of the Government alone. He pointed out that the position in the case 
of Swadeshi Cotton Mills v. K. I. Tribunal referred to by Mr. Setulvad was 
similar. The case arose under the U.P. Industrial Disputes Act, 1947. Under 
section 3 of that Act the State Government, if it formed a certain opinion, 
could issue an order, inter alia, setting up Conciliation Boards and Industrial 
Tribunals. The State Government issued two orders of the nature contem- 
plated by section 3 and the appellants and certain other industrial concerns 
challenged the validity of the orders. Mr. Sorabji pointed out that the exis- 
tence of the situation as to which the State Government was to form its opinion 
would be known to the employers who impugned the orders and would not 
be within the exclusive knowledge of the State Government. He pointed out 
that in these cases relied upon by Mr. Setalvad the material facts would not 
be within the exclusive knowledge of the authority but would also be known 
to the person making the challenge to the orders and that he would be in 
a position to bring material before the Court. 

Mr. Sorabji then relied upon certain observations in the Judgment of Hidaya- 
tullah J. in the case of Barium Chemicals Lid. v. Company Law Board® In 
that case what was impugned was an order appointing Inspectors under the 
provisions contained in s. 287(b) of the Companies Act, 1956, which provides 
that the Central Government may appoint one or more competent persons as 
Inspectors to investigate the affairs of a company and to report thereon in 
such manner as the Central Government may direct, if, in the opinion of the 
Central Government, there existed circumstances suggesting one of the several 
things laid down in that section. In exercise of the power under that section 
an order was made which specifically stated that in the opinion of the Company 
Law Board (which was the authority which was to arrive at that opinion) 
there were circumstances suggesting that the business of the Company con- 
cerned in that case was being conducted with intent to defraud its creditors. 
Moreover, on behalf of the authority in that case an affidavit had been filed 
in which the authority itself brought material on the record on which it had 
arrived at its said opinion. It is, therefore, clear that the order impugned 
in that case was itself a speaking order and that further material had been 
brought on the record by the authority itself and no question of burden of 
proof did or could arise. That case was heard by a Bench of five Judges 
composed of Sarkar C.J., Hidayatullah, Mudholkar, Bachawat and Shelat JJ. 
and the case was decided by the majority constituted of Hidayatullah, Bacha- 
wat and Shelat JJ., Sarkar C.J. and Mudholkar J. dissenting. Although 
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there are differing Judgments, the difference between the majority of that 
Bench and the minority was only as to the conclusion to be drawn on the 
material brought on the record as to the existence or otherwise of the grounds 
justifying the formation of that opinion. The grounds had in fact been dis- 
closed both in the order itself and in the affidavit. All of the learned Judges in 
that case, however, agreed that the formation of the opinion was subjective. 
As the material was to be found in the order itself and in the affidavit filed on 
behalf of the authority, no question of burden of proof arose and, as a matter 
of fact, no Judgment except that of Hidayatullah J. appears to deal with the 
question of burden of proof. Hidayatullah J., however, at page 309 of the 
Report observed, inter alia, :— 

«An action, not based on circumstances suggesting an inference of the enumerated kind 
will not be valid. In otber words, the enumeration of the inferences which may be drawn 
from the circumstances, postulates the absence of a general discretion to go on a fishing expe- 
dition to find evidence. No doubt the formation of opinion is subjective but the existence of 
ciroumstanoes relevant to the inference 9s the sine qua non for action must be demonstrable. 
If the action is questioned on the ground that no circumstances leading to an inference of the 
kind contemplated by the section exists, the action might be exposed to interference unless 
the existence of the circumstances is made out. ...Since the existence of ‘circumstances’ is a 
condition fundamental to the making of an opinion, the existence of the circumstances, if qucs- 
tioned, has to be proved at least prima facie. It is not sufficient to assert that the circumstan- 
ces exist and give no olue to what they are because the circumstances ‘must be such as to lead 
to conclusions of certain definiteness.” 


In our opinion, these observations clearly mean that when the existence of the 
circumstances on which an opinion is to be formed or has been arrived at, 
the question of ihe existence of circumstances has to be proved, at least prima 
facie and that it would not be sufficient for the authority which arrived at 
that opinion to assert the circumstances existed but give no clue whatever as 
to what such circumstances were. These observations clearly indicate that in 
such eases the burden is on the authority to at least prove the existence of the 
circumstances on which its opinion was based and that such authority cannot 
sit back and give no clue as to what they were. These observations clearly 
cast the burden of leading prima facie evidence on the authority as pointed out 
by Mr. Sorabji. These observations are undoubtedly obiter. Moreover, these 
observations as to burden of proof are in general terms apPlicable to all classes 
of cases and they are not confined to the class of cases where such circumstances 
gre not within the knowledge of the person challenging the validity of an order 
and to which restricted class of cases Mr. Sorabji seeks them to confine. 
Although these observations are by way of obiter dicta, the same being of the 
Supreme Court they are entitled to great weight and they do support the con- 
tention of Mr. Sorabji. 

We are of the opinion that the principle concerning the burden of proof to 
be found in the said observations of Spens C.J. must be confined to the class 
of cases where, on the facts and circumstances of each case, the grounds on which 
an opinion can be formed or satisfaction can be arrived at are not within the 
exclusive knowledge of the authority concerned but are known or are reasonably 
capable of being known to a sufficient extent by the person challenging the 
validity of the order passed against him. It would be illogical and unreason- 
able to extend that principle to the class of cases in which the person chal- 
lenging the order does not know and cannot reasonably come to know to a 
sufficient extent the circumstances relevant to the formation of its opinion or 
the arrival at its satisfaction. That principle cannot therefore be extended 
to that class of cases. That principle has been regarded as the burden of 
proof in s. 106 of the Evidence Act and finds great support from the above ob- 
servations of Hidayatullah J. 

In the case before us the petitioner has stated in the petition more than 
once that the urgency clause had been applied without any valid reason. The 
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urgency clause in respect of each of the said two notifications concerning the 
lands in groups Nos. 1 and 2 is contained in the relative s. 4 notification it- 
self. The public purpose stated in the notifications is ‘‘for development and 
utilization of the said lands as an industrial and residential area’’. To start 
with, this statement itself is vague, in the sense that it is not clear. Whether 
the development and utilization of the lands referred to in that statement was 
confined to the lands mentioned in the Schedule to the Notification or it ap- 
plied to a wider area of which such lands formed only a part. So far as the 
affidavit in reply is concerned, no facts whatever are stated. The affidavit 
only states that the authority, i.e., the Commissioner of the Bombay Division, 
was satisfied that the possession of the said lands was urgently required for 
the purpose of carrying out the said development. Even Mr. Setalvad con- 
ceded that the affidavit does not contain a statement of facts on which the 
authority was satisfied or on which it formed its opinion. It is therefore quite 
clear that the respondents have failed to bring on record any material what- 
ever on which the respondents formed the opinion mentioned in the two noti- 
fications. The notifications themselves show that they concern many lands 
other than those falling in the said first and third groups. It is not possible 
to know what was the development for which the lands were being acquired, 
much less is it possible to know what were the circumstances which caused 
urgency in the taking of possession of such lands. We have held that the 
burden of proving such circumstances, at least prima facie, is on the respon- 
dents. As the respondents have brought no relevant material on the record, 
the respondents have failed to discharge that burden. We must, in conclusion, 
hold that the urgency provision under s. 17(4) was not validly resorted to. 

We record that at the earlier stages Mr. Sorabji cited certain authorities 
as to what the law would be on urgency and how urgency is to be judged. 
Mr. Setalvad also replied to those authorities. In the view which we have 
tahen it is not necessary to refer to the same and therefore we do not refer to 
the same. 

In conclusion, we hold that the notifications dated 11th October 1963, 18th 
June 1964, 13th July 1964, and 18th November 1963 in respect of the said four 
groups respectively in so far as they are notifications under s. 4 are valid and 
operative. We, however, set aside the following :— 

(a) the direction in the said notification dated 11th October 1963 relating 
to the lands in the first group issued under s. 17(4) of the Land Acquisition 
Act applying the urgency clause and all notifications, orders, directions and 
proceedings subsequent thereto, 

(b) the direction in the said notification dated 18th June 1964 relating to 
the lands in the second group issued under s. 17(4) of the Land Acquisition 
Act applying the urgency clause and all notifications, orders, directions and 
proceedings subsequent thereto, 

(c) the direction in the said notification dated 18th June 1964 relating to 
the lands in the third group issued under s. 17(4) of the Land Acquisition 
Act applying the urgency clause and all notifications, orders, directions and 
proceedings subsequent thereto, and 

(d) the notification dated 18th July 1964 under s. 6 of the Land Acquisition 
Act, including the direction under s. 17(4) of the Land Acquisition Act apply- 
ing the urgency clause and all notifications, orders, directions and proceedings 
subsequent thereto. 

The respondents to restore to the petitioner possession of the lands, if any, 
of which the respondents have taken possession in pursuance of the notifica- 
tions and orders set aside in this Petition. The parties state that they are 
agreed that the respondents may do so within one month from today. We 
make an order accordingly. 

The respondents to pay the petitioner’s costs of this Petition, fixed at 


Rs. 400/-. Order accordingly. 
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Before Mr. Justice K. K. Desai, 
THE CHARITY COMMISSIONER, MAHARASHTRA STATE: 


v. 
HIRJIBHOY MANCHERJI KAVARANA.* 


Bombay Public Trusts Act (Bom. XXIX of 1950), Secs. 60.4, 69 (11), 47.4, 50, 47-—-Whether Charity 
Commissioner empowered under 8. 60.4 to initially appoint trustees of scheme framed by him. 
Under s. 50A of the Bombay Public Trusts Act, 1950, the Charity Commissioner has the 

power to make initial appointment of the trustees of the scheme framed by him. 


THe facts appear in the judgment. 


S. N. Naik, instructed by Isttle & Co., for the appellant. 

Y. S. Chitale, with S. P. Bharucha, instructed by Gagrat & Co., for res- 
pondent No. 1. 

V. H. Ghanekar, for respondents Nos. 2 and 3. 


K. K. Drsar J. This is an appeal on behalf of the Charity Commissioner 
against the order dated December 17, 1965, made by Mr. dudge Zambre 
directing that clauses 7 and 8 of the scheme framed by the Charity Commis- 
sioner be dropped and consequential modifications be made in the scheme. 

Mr. Naik for the Charity Commissioner has submitted that the finding made 
by the learned Judge that having regard to the scheme of ss. 47 and 47AA the 
power vested in the Charity Commissioner under s. 50A of the Bombay 
Public Trusts Act, 1950, to frame a scheme does not include power to appoint 
trustees is contrary to the intent of the provisions in s. 50A and not sustain- 
able. The observation of the learned Judge that a scheme framed-in respect 
of a publie trust under s. 50A by the Charity Commissioner would be a set 
of rules for guidance of the trustees and may provide for number of the 
trustees and the mode of appointment of trustees and vesting of the trust 
properties in trustees so appomted and such similar matters but the Charity 
Commissioner is not empowered to appoint trustees of the scheme is not war- 
ranted and is contrary to the provisions of the Act. 

Mr. Chitale for respondent No. 1 has with some emphasis submitted that the 
learned Judge’s findings are based on the scheme of the Act and the provi- 
sions in the above ss. 47 and 47AA and the findings made by the learned Judge 
should accordingly be confirmed. As regards the rival contentions made on 
behalf of the parties on the question of the power of the Charity Commissioner 
to appoint trustees of the scheme framed by him, the following requires to be 
noticed :—- - 

Under cl. (71) of s. 69, being the section relating to duties, functions and 
powers of the Charity Commissioner, it is specifically provided that the Cha- 
rity Commissioner has the power to frame or modify scheme under s. 50A. 
This s. 50A and the above cl. (//) and s. 47A have been added to the original 
Act by amendments made by Bombay Act VI of 1960. Section 50 has re- 
produced the scheme of s. 92 of the Code of Civil Procedure’ with certain 
nominal alterations and inter alia mentions for the reliefs of settlement, varia- 
tions and/or alterations in a scheme, removal of trustees, appointment of new 
trustees, vesting of property in trustees and such other matters. By the amend- 
ed s. 50A inserted in the Act in 1960, it was provided as follows: 

“50A (I) Notwithstanding anything contained in"section 50, where the Charity Commis- 
sioner has reason to believe that, in the interest of the proper management or administration 
of a public trust, a scheme should be settled for it,...the Charity Commissioner may, if,.. .he is 
satisfied that it is necessary or expedient so to do, frame a scheme for the management or 
administration of such public trust...” 

Sub-section (4) of this section provided that the scheme framed shall, subject 
to the decision of the competent Court under s. 72, have effect as a scheme 


“Decided, March 26, 1971. First Appeal A. T. Zambre, Judge, City Civil Court, Bom- 
No. 290 of 1067, against the decision of bay, in Charity Application No. 11 of 1965. 
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settled or altered, as the case may be, under a decree of a Court under s. 50. 
As is stated in the opening part of s. 50A, the provisions in this section are 
notwithstanding anything contained in s. 50. In other words, alternative in- 
dependent power of framing of the scheme has been created in favour of the 
Charity Commissioner. This power, prima facie, must be parallel and similar 
in all respects to the power of the Court to frame a scheme in a suit instituted 
under s. 50. Now, before noticing the contents of the sections on which reliance 
has been placed by Mr. Chitale, it first requires to be stated that the power 
vested in Court to frame and settle and vary and modify schemes which con- 
tinuously existed under s. 92 of the Code of Civil Procedure from the date of 
its enactment and which otherwise existed by reason of the High Courts being 
guardians of charity is included the incidental power to make provisions for 
appointment ete. of trustees and for appointing trustees of the scheme itself. 
This power has been continued in the Courts under s. 50 of the Act and has 
been, by s. 50A added in the statute in 1960, vested in and or delegated to 
the Charity Commissioner. It would be surprising, therefore, to come to the 
conclusion that the Legislature whilst delegating under s. 50A power of Courts 
` to the Charity Commissioner had not intended that he should have power to 
make initial appointment of the trustees of the scheme framed by him. The 
language of s. 50A. itself provides that the Oharity Commissioner should proceed 
to frame a scheme under that section after giving an opportunity to be heard 
to the trustees of the trust concerned. It is patent that the power to frame a 
scheme for the management or administration of a trust must include power 
altngether to amend and nullify the previously existing scheme. The power 
must be sufficiently large to provide that the persons in management of the trust 
us at the date of the framing of the schenie will not continue in the management 
and cease to be managers and/or trustees. This wider construction is, however, 
not necessary for the purposes of the present case, because the Charity Com- 
missioner has not sought to remove respondent No. 1 from continuing in the 
office of trustee of the trust in question. Now, it is difficult to appreciate the 
learned Judge’s finding that the power to frame scheme is only, power to frame 
a set of rules for the guidance of the trustees and regarding the management and 
trust pertaining to its actual working. By-the clauses 7 and 8 of the scheme 
(which have been struck down) provision was made for appointment of the 
first trustees of the trust framed under the scheme and it was further provided 
that a trustee appointed under the scheme shall be a major male Parsi ordinarily - 
residing in the State of Maharashtra. The relevant part of clause 7 provided 
us follows :— 

“7 (a) The following persons shall be the first trustees of the said trust under the scheme. 

Shri Hirjibhoy M. Kavarana and two others to be appointed by the Charity Commissioner 
_out of the panel of... If no panels are submitted within 8 months, then the Charity Commis- 
sioner may appoint the remaining 2 trustees suo motu. Shri Hirjibboy M. Kavarang will be 
in management for life and?shall receive Rs. 1,500/- per year as remuneration.” 
The learned Judge was of the view that the power to frame a scheme did 
not include even power to appoint initial trustees of a scheme and for that 
simple reason, he struck off both the clauses 7 and 8 as invalid. 

The s. 47 provides that any person interested in a public trust or the 
Charity Commissioner may apply to the Court for the appointment of a’new 
trustee in the circumstances mentioned in cls. (a) to (A) of sub-s. (Z). The 
sub-s. (2) provides: 

(2) No such application shall be entertained,— 

_ (a) unless the trustee who on account of any of the reasons mentioned in clauses (a) to (h) 
of sub-section (2) is not fit or available to administer the trust is the sole trustee or unless by 
the vacation of office by one or more trustees on account of any of the said reasons the mini- 
mum number of trustees required by the instrument, scheme, order or decree of the Court or 
usage or custom of the trust for the administration of the trust is reduced;” 

Mr. Chitale argued that under s. 47 even the Court is not empowered to 
appoint a new trustee thereby meaning additional trustee on the grounds 


B.L.R.—56. 
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mentioned in: els. (a) to (h) of sub-s. (J) of s. 47, unless the minimum 
number of trustees fixed by the relevant instrument, scheme, ete., is reached 
or is not available for administration of the trust. He, therefore, submits: that 
the power of framing scheme conferred under s. 50A was not larger than the 
power conferred on the.Court under s. 47. New and additional trustees can- 
not, therefore, be appointed by the Charity Commissioner when he frames 
scheme under s. 50A. Now, this argument is without taking notice of the 
fact that s. 47 relates to one single small question of administration of 
public trust, the quesiton being of appointment of additional trustees. The 
emphasis in the provisions of sub-s. (2) is that additional trustees cannot 
be appointed by Court contrary to the provisions of the trust as appearing in 
an instrument, a scheme, an order or a decree of the Court. In breach of 
the provisions in such instrument, ‘scheme, ete., the Court is not enabled to 
appoint additional trustees. The argument advanced is not tenable, because 
the section relates to the power of appointing additional trustees under the - 
circumstances discussed above’ and has no bearing whatsoever on the larger. 
power of the Court and the Charity Commissioner for framing of schemes in 
pursuance of the jurisdiction conferred under ss. 50 and 50A of the Act, 
Similarly, the provisions in s. 47A which relate’to ancillary powers of Court 
in making orders of vesting of properties in additional trustees appointed 
under s. 47 and the provision in s. 47AA enabling the Charity Commissioner 
to make an application to the Court for appointment of new trustees under 
s. 47 have no relevance to and have no bearing on the question of jurisdiction 
conferred on the Court and the-Oharity Commissioner for framing of schemes 
under ss. 50 and 50A of the Act. In my view, reliance has been placed 
on these sections under a misapprehension that they are relevant in cousider- 
ing the scope of jurisdiction of the Court and the Charity Commissioner for 
framing of schemes under ss. 00 and 50A. The other sections which are re- 
ferred to by the learned Judge in his judgment have not even a distant bearing 
on the question of jurisdiction of the Charity Commissioner to frame a scheme 
and appoint initial trustees of the scheme framed by him. 

In the result, the finding made by the learned Judge that the Charity Com- 
missioner had no power and jurisdictiow to frame clauses 7 and 8 of the 
scheme must be held to be incorrect. . These ‘findings are set aside. The scheme 
framed by the Charity Commissioner will continué to include the clauses 7 
` and 8 as framed by him. The ‘appeal is allowed. Costs of all parties to this 
appeal will come out of the estate. Appeal allowed. 


Before Mr. Justice K. K. Desai: . 
GULABCHAND HIRALAL LAHOTI v.  HUKMICHAND CHOTHMAL, : 
Provincial Insolvency Act (V of 1920), Secs. 43, 41—Whether creditor of deceased insolvent can 
apply for annulment of adjudication order against his heirs—Receivers andlor heirs of deceased 
insolvent whether can apply for order of discharge under s. 41, 

Under s. 48 (2) of the Provincial Insolvency Act, 1920, an application for annulment 
of an adjudication order cannot be made against a deceased insolvent.- The right to 
apply for such an order does not survive against his heirs. 

Receivers in insolvency and/or heirs of a deceased insolvent have no o right to make an 
application for an order of discharge under s. 41 of the Provincial Insolvency, Act, 1920. 


The facts appear in the Judgment. ` 


V. V. Divekar, for the petitioner. ~.. 
K. Jd. Abhyankar, for respondents Nos. 1 to 3, 4(1) & 4(2) and 5 and 6. 


t 


K. K. DESAI J. This is a revisional application on behalf of the original 
petitioner in application exh. 413 in Insolvency Petitions Nos. 12 and 14 of 


*Decided, March 18, 1971. Civil Revision Application No. 948 of 1968." 
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1935. The petitioner had obtained a decree for Rs. 27,000 in Special Suit 
No.. 349 of 1930 against Chhaganlal Hardeo in February 1935. He then 
filed Insolvency Petition No. 12 of 1985 on March 14, 1935, for ‘adjudication 
of the judgment-debtor Chhaganlal Hardeo. Another Insolvency Petition 
No. 14 of 1935 was filed by other two creditors of Chhaganlal. The petitions 
were consolidated and by an order of adjudication dated July 30, 1936, Chha- 
ganlal was adjudicated an insolvent. The order of adjudication provided that 
Chhaganlal shquld make an application for his discharge from insolvency within 
one year. This time expired on July 30, 1987. Chhaganlal’s appeals against 
the order of adjudication were dismissed in 1938. Chhaganlal died in Decem- 
ber 1942 without making an application for his discharge. Several intervening 
litigations are referred to in the judgment of the trial Court and the District 
Court with which I am not concerned in this revisional application. About 
18/20 years after the death of Chhaganlal the petitioner filed the above appli- 
cation exh. 413 for annulment of adjudication of Chhaganlal under the pro- 
visions to s. 48(7) of the Provincial Insolvency Act (hereinafter referred to 
as ‘‘the Act’’). Now, this section, inter alia, provides that if the debtor does 
not apply for an order of discharge within the period specified by the Court, 
the Court may annul the order of adjudication or make such order as it may 
think fit, and if the adjudication is so annulled, the provisions of s. 37 shall 
apply. The petitioner’s case was that since Chhaganlal had failed to make any 
application within the time fixed by the above order and/or otherwise, the 
adjudication order must be set aside (annulled). The trial Court held that 
failure to apply for discharge entitled creditors: to have the insolvency annulled 
and thus granted the petition of the petitioner. Whilst annulling hs adjudi- 
cation it directed that the properties of the ingolvent comprised in Municipal 
No. 2412 do vest under s. 37 in the receivers-trustees for three of the proving 
creditors. 

Some of the creditors of Chhaganlal who had not proved the debts filed Civil 
Appeal No. 1 of 1962 and the District Judge, Jalgaon, by his appellate order 
of remand dated December 31, 1962, set aside the order of the trial Court and 
directed that the application exh. 13 in the appellate Court made on behalf of 
the receivers in insolvency on July 21, 1962, for leave to receivers to apply for 
discharge should be considered by the trial Court. The District Judge re- 
manded the whole matter once again for further consideration by the trial Court. 
Whilst making the above order, the learned District Judge negatived the sub- 
mission made on behalf of the petitioner that the creditors who had not proved 
their claims in insolvency had no locus stands in preferring the appeal. The 
‘ learned Judge was of the view that it was open to the receivers to have the time 
for applying for discharge extended. 

Mr. Divekar for the petitioner has submitted that the learned Judge should 
have held that the receivers had no right to apply.for extension of time to 
make an application for discharge and further that the appellants (in the 
District Court) had no locus stands to institute the appeal, because they .had 
not proved their claims for debts in insolvency. He, therefore, submitted that 
the learned Judge’s order should be set aside in this revisional application. 

Whilst Mr. Divekar made the above arguments, I called upon him to explain 
to me how the provision in s. 48(J) were applicable to the facts of the present 
case. I asked him to satisfy me that the liability to make an application for 
discharge survived against the heirs of the insolvent Chhaganlal on his death 
in 1942. I asked. him to explain to me how the failure of a deceased insolvent 
to apply for discharge can entitle his creditors to have the insolvency annulled. 
Mr. Divekar has pointed out to me that he has not found any such case in the 
books. But he insists that a creditor of an insolvent is given a right under 
s. 43 (1) of the Act to have insolvency of a debtor annulled upon proof that 
the debtor had failed to make an application for discharge within the time 
fixed for the purpose. It appears to me that the application for annulment 
of adjudication order can never be made against a deceased insolvent. In law 
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the right to apply for annulment of an adjudication order cannot survive 
against the heirs of a deceased insolvent. Now, in this connection, it is im- 
portant to notice that ordinarily an order of adjudication is made in con- 
nection with a debtor and his estate for the protection of his creditors and 
the society. Ordinarily, the order of adjudication is made at the instance of 
one or more creditors. The purpose and effect of the law of insolvency is 
to have the estate of insolvents delivered in possession of representatives of 
Court and to have it distributed pro rata amongst the ordinary creditors. The 
disability that is inflicted against an insolvent under this law is that he can- 
not freely trade during the continuance of his insolvency until he obtains an 
order of discharge as is provided under s. 41. A debtor is compelled to apply 
for an order of discharge from insolvency so that the circumstances in which 
he involved himself in debts are made evident to the Insolveney Court. A 
debtor who might have incurred unreasonable speculative debts and/or un- 
reasonable commercial debts can be held to be unworthy of disharge and the 
discharge order may be refused from time to time for a considerable number of 
years. The refusal to grant an order of discharge is for the purpose of con- 
tinuing disabilities of an insolvent from trading freely and/or otherwise so 
as to cause injury and harm to unwary dealers and the society. When an 
insolvent debtor obtains an order of discharge, he becomes free from his pre- 
vious debts and free from his disabilities which he incurs under the Act and 
thus is free to trade once again without any restrictions and disabilities. The 
right to apply for and obtain discharge is thus for personal benefit of the 
insolvent and has no relation whatsoever with the heirs of a deceased insolvent. 
The compulsion for application for discharge as contained in s. 41 is a per- 
sonal lability inflicted against an insolvent debtor and has no relevance to 
the heirs surviving him. upon his death. The penalty of annulment of adjudi- 
cation order is visited on an. insolvent debtor under s. 43(7) upon his failure 
to apply for discharge. This penalty and/or liability is also intended by the 
Legislature to be personal and has nothing to do with the heirs of a deceased 
insolvent. ‘‘Actio personalis moritur, cum persona’’ that is personal causes of 
action and/or personal liabilities die with a deceased person is well established 
maxim of law. In my view, the right to apply for discharge is a personal right 
of an insolvent debtor which cannot survive in favour of any one upon his 
death. Similarly, the punishment of annulment of order of adjudication upon 
failure of application for discharge under s. 48(/) cannot be inflicted on the 
receivers in insolvency and/or creditors and/or heirs of a deceased insolvent. 
The right to inflict this penalty does not survive against any of these parties. 
Waving regard to the above situation, in my view, the application exh. 418 > 
instituted by the petitioner in Insolvency Court was entirely misconceived and 
not maintainable. The order of adjudication made against Chhaganlal was 
not liable to be annulled by the trial Court for the reasons mentioned above. 


As I have come to the above conclusion, I do not find it necessary to deal 
with the contentions made by Mr. Divekar relating to the locus standi of the 
creditors who had not proved their debts to institute the Civil Appeal No. 1 
of 1962 in the District Court. Now, it requires to be stated that the applica- 
tion made by the receivers in the appellate Court for extension of time to 
apply for discharge was also entirely misconceived. Receivers in insolvency 
aud/or heirs of a deceased insolvent can have no right of any kind to make 
an application for order of discharge under s. 41. The application exh. 13 was 
also misconceived. 

Under the circumstances, the petition for annulment of adjudication order 
being exh. 413 in Insolvency Nos. 12 and 14 of 1935 that was originally filed by 
the petitioner is dismissed. There will be no order as to costs throughout. 
Receivers will be entitled to recover costs from the estate. 


Application dismissed. 
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Before Mr. Justice Vimadalal. 


JAYSINH RAMLAL KOTAK v. THE MUNICIPAL COMMISSIONER FOR 
GREATER BOMBAY.* 


Bombay Municipal Corporation Act (Bom. IIT of 1888), Secs. 217, 218, 166 (2), 167, 154— 
Representation to Commissioner under 8. 167 for reducing amount of rateable value rejected — 
Wheiher appeal under s. 217 Hes against such rejection—‘‘Conclusive evidence,” meaning 
of expression in s. 166 (2). 

Sub-section (2) of s. 217 of the Bombay Municipal Corporation Act does not limit the 
right of appeal conferred by sub-s. (1) of s. 217 of the Act. Sub-seoction (2) of s. 217 only 
provides that the appeal is not Lo be ‘heard’ by the Chief Judge of the Small Cause Court 
unless certain conditions specified therein are fulfilled. If those conditions, or the 
appropriate condition, is not fulfilled, the remedy may be postponed or even barred, but 
the right of appeal canferred by sub-s. (2) of s. 217 is not taken away thereby. 

The use of the expression ‘‘conclusive evidence” in s. 166 (2) of the Act means that no 
other evidence can be led.to detract from the finality of the evidence in regard to rateable 
value that is to be found in the Assessment Book, It cannot mean that the rateable value 
so entered in the Assessment Book cannot be changed by appropriate procedure as pro- 
vided in the Act. : 

Somawanti v. State of Punjab', referred to. 
When a representation made to the Commissioner under s. 167 of the Act is wholly 
. rejected by him, in effect, he “fixes” the rateable value at the same figure as that at which 
it ig entered in the Assessment Book. An appeal under s. 217 will, therefore, lie against 
the rejection of such a representation. 


The facts are stated in the judgment. 


C. V. Sheth, for the appellants. 
K. K. Singhvi, with K. K. Desai and A. 'M. Desai, for the respondents. 


VIMADALAL J. This is an appeal against an order of Mr. N. M. Shah, Chief 
Judge of the Court of Small Causes, dated January 28, 1967 dismissing an 
appeal filed before him under s. 217 of the Bombay Municipal Corporation 
Act, 1888, (hereinafter referred to as ‘‘the Act’’) on the ground that the same 
fell outside the purview of the said section and was, therefore, not maintain- 
able. The appellant who purchased a flat on ownership basis some time in 
June 1966 made a representation to the Municipal Commissioner under s. 167 
of the Act for reducing the amount of rateable value in respect of the said 
flat. The Municipal Commissioner, however, rejected that representation, and 
it is from that rejection that the present appellant sought to file an appeal 
to the Chief Judge of the Court of Small Causes under s. 217 of the Act. 
The learned Chief Judge took the view that as, under cl. (c) of sub-s. (2) of 
s, 217, an appeal against any amendment made in the Assessment Book under 
s. 167 during the official year could not be heard unless a complaint made by the 
aggrieved person within 15 days after he first received the notice of the 
amendment had been disposed of, an appeal was competent only if the Assess- 
ment Book was amended during an official year. He held that as, in the pre- 
sent case, such an amendment was not made, but had been refused, no appeal 
lay from the same. The learned Judge also relied on cls. (a) and (d) of 
sub-s. (2) of s. 217, as well as on s. 218, and came to the conclusion that the 
appeal filed before him in the present case fell outside the purview of s. 217 
and was not maintainable and he, therefore, dismissed the same. It is from 
that order that the present appeal has been preferred under s. 218D(J)(b) of 
the Act. 

I do not agree with the way in which s. 217 of the Act has been construed by 
the learned Chief Judge. In my opinion, sub-s. (2) cannot limit right of appeal 

* Decided, March 1, 1971. First Appeal Bombay, in Appeal No. M/229 of 19€6, 


No. 274 of 1967, against the decision of N. M. 1 [1968] A.I.R. §.C. 151. 
Shah, Chief Judge, Court of Small Causes at 
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conferred by sub-s. (J) of s; 217 of the Act. Sub-section (2) only provides 
that the appeal is not to be ‘heard’ by the Chief Judge unless certain condi- 
tions specified therein are fulfilled. If those conditions, or the appropriate 
condition, is not fulfilled, the remedy may be postponed or even barred, but 
the right of appeal conferred by sub-s. (1) of s. 217 is not taken away thereby. 
To take just one illustration, if cl. (d) of sub-cl. (2) of s. 217 is not fulfilled 
by reason of the fact that the deposit required thereby is not made by the ap- 
pellant with the Commissioner, the appeal cannot be heard till that deposit 
is made, but that. has nothing to do with the maintainability of the appeal as 
such, nor does it constitute a limitation on the right of appeal conferred by 
sub-s. (J) of s. 217. It follows that- merely because a particular case may not 
fall under one or other of the clauses of sub-s. (2) of s. 217, or under s. 218 
which is supplemental thercto, one is not led to the conclusion that no appeal 
would lie to the Chief Judge of the Court of Small Causes in such a case. 
Tf the facts of a: particular case do not bring it within one or other of the 
clauses of sub-s. (2) of s. 217; or within s. 218, the only result would be that 
the right of appeal eonferred by s. 217 would stand unfettered by any condi- 
tion or limitation. I-am, therefore, unable to agree with the reasoning of the 
learned Chief Judge, and under the circumstances, the conclusion at which he 
has arrived must be held to be erroneous. 

Mr. Singhvi on behalf of the Corporation has attempted to support the 
order of the learned Chief Judge on two new grounds which are not to be 
found in that Order, and he is entitled to do so. The first ground is that under 
sub-s. (2) of s. 166 an entry in regard to rateable value in the Assessment 
Book is stated to be ‘‘conclusive evidence’’ in regard to the same, subject to 
‘such alterations’’ as may be made on a representation made under s. 167 of 
the Act. Mr. Singhvi has, therefore, contended that when, on a representation 
made under s. 167, no alteration is made in regard to the rateable value en- 
tered in the Assessment Book, that rateable value becomes conclusive and no 
appeal lies from the same to the Chief Judge under s. 217 of the Act. I am 
unable to accept that argument of Mr. Singhvi. The expression ‘‘ conclusive 
evidence’’ has been construed by the Supreme Court in the case of Somawanti 
y. State of Punjab! (para. 19). In that judgment, the Supreme Court has laid 
down that there is no difference between the expressions ‘‘conclusive evidence”? 
and ‘‘conclusive proof”. The Supreme Court has further laid down that once 
the law says that certain evidence is conclusive, it shuts out any other evidence 
which would detract from the conclusiveness of that evidence and the aim in 
such a case is to give finality to the establishment of the existence of a fact 
from the proof of another fact. It is, therefore, clear that the use of the 
expression ‘‘conclusive evidence’’ in sub-s. (2) of s. 166 only means that no 
other evidence can be led to detract from the finality of the evidence in regard 
to ‘rateable value that is to be found in the Assessment Book. It cannot, 
however,- mean -that the rateable value so entered in the Assessment Book 
cannot be changed by appropriate procedure as provided in the Act. In other 
words, the-use of the expression ‘‘conclusive evidence’’ in sub-s. (2) of s. 166 
cannot haye any bearing on the question as to whether an appeal is or is not 
maintainable under s. 217 of the- Act, but has a bearing only on the question 
of proof of rateable value, as and when it-arises. The argument of Mr. Singhvi 
based on sub-s. (2) of s. 166 must, therefore, be rejected. 

The second ground on which Mr. ‘Singhvi sought to support the order of 
the learned Chief Judge was that sub-s. (7) of s. 217 provides for an appeal 
only against any rateable value ‘‘fixed or charged’’ under the Act, and that 
when a representation under s. 167 of the Act is rejected by the Commissioner, 
it cannot be said that he fixes any rateable value under that section. Mr. Singhvi 
has rightly contended that the word ‘‘charge’’ has no application to the present 
ease. The only question, therefore, is whether the word ‘‘fixed’’ as used in 
sub-s. (7) of s. 217 should be construed in the manner conténded for by Mr. 
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Singhvi. First and foremost, it must be pointed out that though-s. 217 uses 
the word ‘‘fixed’’ in sub-s. (1) thereof, that word does not occur in the earlier 
provisions relating to rateable value, except in s. 154 of the Act. The statu- 
tory provisions relating to the procedure for disputing the rateable value 
entered in the Assessment Book by the filing of a complaint under s. 162 do 
not use the word ‘‘fixed’’ in regard to the result of the proceeding that ensues 
upon such a complaint. If Mr. Singhvi’s contention were to be right, the 
result would, therefore, be that even when such a complaint is dismissed 
no appeal would lie from that dismissal under s. 217 of the Act. The result 
of placing this construction would be that the right of appeal conferred by 
s. 217 would be limited to the very few cases in which, on such a complaint 
being filed, the complaint is not wholly dismissed but the reteable value is 
reduced to a figure which is higher than that which the complainant had 
prayed for. I do not think there is any reason to place such a limited con- 
struction on s. 217 which confers the right of appeal. On principle, there is 
no reason why, if an appeal should lie from an alteration of a single rupee 
in the rateable value by the Commissioner acting on a representation made 
to him under s. 167 of the Act, no appeal should lie from a total rejection of 
that representation by the’ Commissioner. If any alteration effected by the 
Commissioner upon a representation made to him under s. 167 amounts to 
‘‘fixine’? of rateable value, I see no reason why the rejection of that represent- 
ation by him should not amount to fixing the rateable value at the very figure 
at which it stands in the Assessment Book. I, therefore, hold that when a 
representation made to the Commissioner under s. 167 is wholly rejected by 
him, in effect, he fixes the rateable value at the same figure as that at which 
it is entered in the Assessment Book. Any other construction would unduly 
restrict the right of appeal conferred by sub-s. (2) of s. 217 of the Act and 
lead to unreasonable results. 

I, therefore, allow this appeal, set aside the order of the learned Chief 
Judge of the Court of Small Causes and remand the matter back to him to 
be disposed of in accordance with law. Costs of the appeal will be costs in 


the cause. Appeal allowed. 


Before Mr. Justice Deshpande. 


BIRDICHAND HIRALAL BHANDARI 
v. 


SADASHIV MARUTI BORHADE.* 


Bombay Rents, Hotel and Lodging House Rates Control Act (Bom. LVII of 1947), Secs. & (11) (a) 
12, 18, 14, 15 (2}—Suit by landlord for ejectment against tenant for arrears of rent for more 
than siz months—Sub-tenant inducied by tenant by lease created before Bom. Ordinance 
No. IL of 1969—-Whether sub-tenant protected by Act. 


The plaintiff landlord filed a suit for ejectment against his tenant defendant No. 1 for 
failing to pay arrears of rent for more than six months after notice under s. 12 (2) of the 
Bombay Rents, Hotel and Lodging House Rates Control Act, 1947. Defendant No. 1 did 
not contest the suit. The suit was however resisted by defendant No. 2 who contended 
that he was a lawfal sub-tenant of defendant No. I inagsmueh as his sub-lease was created 
before the date of Bom. Ordinance No. III of 1969 and, therefore, he could not be evicted 
for breach of s. 12 (3) by defendant No. 1:— 

Held, that defendant No. 2’s possession was protected by the Act and he could not there- 
fore be evicted for failure of defendant No. 1 to comply with s. 12 (3) of the Act. 

Indian Coffee Etc. v. Bachoobat!, explained. 

State of Orissa v. Sudhansu Sekhar Misrat, Quinn v. Leathem® and Mangharam v. B. C. 
Patel‘, referred to. 

"Decided, March 11, 1971.. Special Civil 
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(1968) 66 Bom. L.R. 388. 4 
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1901] A.C. 495. 
(1970) 78 Bom. L.R. 140. 


888 THE BOMBAY LAW REPORTER. [VOL, LXXUI. 


Tne facts appear in the judgment. 


M. L. Pendse, for the petitioner. 
S. M. Mhamane and S. I. Vaidya, for respondents Nos. 1 (A to D & F). 


DESHPANDE J. The petitioner is the original plaintiff. On September 1, 
1964 he filed a suit for possession of a shop situate in Ganj Market, Saraf 
Bazar, Ward No. 6 of Ahmednagar City, bearing Municipal Committee No. 
2801, City Survey No. 3093, against two defendants under the Bombay Rents, 
Hotel and Lodging House Rates Control Act, 1947, (hereinafter referred to as 
the ‘Rent Act’) on the sole ground of defendant No. 1 tenant having failed 
to pay arrears of rent for more than six months in spite of service of notice 
under s. 12(2) of the Rent Act. It was alleged that defendant No. 2 was 
running the said shop as the servant of defendant No. 1. Defendant No. 1 
did not contest and the proceedings were set ez-parte against him. Defendant 
No. 2 contested the suit, pleading that he was a lawful sub-tenant and had 
paid rent to defendant No. 1 and cannot be evicted for breach of s. 12(3) of 
the Rent Act by defendant No. 1. 

The trial Court accepted the case of the plaintiff that defendant No. 2 was 
the servant of defendant No. 1 and passed a decree for eviction against both 
for non-payment of rent by defendant No. 1 and also a decree for rent against 
defendant No. 1. On appeal by defendant No. 2, decree for eviction against 
him was set aside by the District Judge holding that he was a lawful sub- 
tenant and his possession was protected by the Rent Act and he cannot be 
evicted for failure of defendant No. 1 to comply with s. 12(3) of the Rent 
Act. The plaintiff challenges this decree in this Spl. C.A. under art. 227 of 
the Constitution of India. 

Mr. Pendse for the petitioner contends that finding of fact as to de- 
fendant No. 2 being the sub-tenant is vitiated by several errors. According 
to him, no rent agreement or rent receipts have been produced, no attempt to 
lead evidence to prove direct lease agreement is even made, nor defendant 
No. 1 is examined to prove the grant of sub-lease by him to defendant No. 2. 
He contends that, reliance by the District Judge on an irregularly maintained 
rough note book and un-proved documents of the office of the Shop and Esta- 
blishment Inspector, amounts to relying on hearsay evidence. I do not find any 
substance in this contention. The learned District Judge has relied on the 
evidence of defendant No. 2, his two witnesses and, also on the Registration 
Certificate under the Shop and Establishment Act issued in the years 1957 and 
1959, showing that defendant No. 2 was running his own shop in the premises 
in dispute. This finding of fact does not cease to be so for the reasons sug- 
gested by Mr. Pendse. There is also no substance in the contention that the 
evidence of the plaintiff is not considered or that the judgment of the Dis- 
trict Judge bristles with several misquoted extracts of evidence. None was 
vited before me. 

Mr. Pendse, however, contends that assuming that defendant No. 2 is a 
lawful sub-tenant, he is still liable to be evicted along with the main tenant, 
once the main tenant, defendant No. 1, is so found liable under s. 12(3) of 
the Rent Act due to his failure to pay the arrears of rent. Now, it would 
have been so under the ordinary law of landlord and tenant under which the 
sub-tenant cannot possess or claim any better or independent rights apart from 
the one that can be claimed through the main tenant. He has to sink or swim 
with the main tenant. But not so under the Rent Act. Defendant No. 2 is 
proved to have been a lawful sub-tenant. Sub-lease in his favour is proved 
to have been created before 1957. Definition of the word ‘tenant’, in s. 5(//) 
(a) includes sub-tenant inducted lawfully before the amendment of s. 15(2) 
of the Rent Act by Ordinance No. IIT of 1959. It will not make any difference 
as to whether sub-tenaut is in possession of the whole or only a part of the 
premises leased to the tenant, Implication of this inclusive definition is that 
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protection afforded to any tenant against his landlord under any provisions of 
the Rent Act, is also available to the sub-tenant against his lessor, the main 
tenant, in the same manner and to the same effect, as any other main tenant 
himself can claim against the landlord. By creating sub-lease before the date 
of Ordinance No. III of 1959, the tenant ceases to furnish his landlord any 
cause of action for eviction under s. 13(7)(e) of the Rent Act. Such sub- 
leases are rendered now lawful even though these were not so when the same 
were created. The landlord has to suffer such sub-leases and put up with the 
possession of the premises or portion thereof by the sub-tenants without any 
privity of contract with them. Section 14 then confers a right on the sub- 
tenant to claim the status of tenants on the determination of the interest of 
the tenants in the premises. This right is again available to the sub-tenants, 
whether the landlords like it or not and in spite of them. 

It is thus clear that the protection available to sub-tenants under the Rent 
Act is not the creation of the contract but is statutory. It does not depend 
upon will or pleasure of the landlord or the main tenant and also cannot de- 
pend on their act or omission. This protection of the Rent Act is made avail- 
able independently of the rights, and acts, or omission of the main tenant. 

Section 12 of the Rent Act affords a sort of guarantee of the continuance of 
the tenancy and, secondly of the possession of premises to the tenant against 
his landlord as long as he is ready and willing to pay rent and to abide by 
the term of the tenancy. Any sub-tenant also is entitled to claim the same 
guarantee and protection, in regard to the premises or portion in his posses- 
sion as against his lessor i.e. the main tenant. This can be denied to him 
only on his failure to pay rent to his lessor i.e. tenant, or on his non-com- 
pliance with the terms of the tenancy. This protection obviously cannot be 
denied to him on failure to pay rent by the tenant to the landlord or breach 
of any terms of the tenancy by the tenant. Such act or omission of the 
tenant may result in the loss of protection of the Act to him in regard to the 
portion in possession of the tenant. This may, however, result in the deter- 
mination of tenant’s interest in the portion of the premises in possession of the 
sub-tenant and confer the status of a tenant on him. But mere non-nay- 
ment of rent by the main tenant to the landlord cannot result in the liability 
of the sub-tenant for eviction. This militates against the guarantees and pro- 
tection afforded by this very section to the sub-tenant under s. 14 which con- 
templates reversion of tenant’s rights in such contingency on the sub-tenant 
and not on the.landlord. No sub-tenant ever will be able to either claim 
tenant’s rights under s. 14 if his rights in the premises are to determine 
along with the tenant, for the landlord’s act or omission without his own any 
such failure, act, or omission. It shall also have to be borne in mind that 
s. 12(3) of the Rent Act, does not appear to aim so much at landlord’s right 
of resumption of the premises as at ensuring the receipt of the rent by him. 
eee by the landlord in such contingency is more the result than the 
object. 

Strong reliance is placed on the two clauses of g. 14 wherein it is said that 
the sub-tenant becomes tenant ‘on the same terms and conditions’ and ‘sub- 
ject to the provisions of the Act’. The contention of Mr. Pendse that ‘terms 
and conditions’ referred to therein include liability to eviction and forfeiture 
of tenancy incurred by the main tenant is simply untenable. This clause can 
apply only after a sub-tenant becomes tenant in exercise of the right under 
. this section. Mr. Pendse, however, contends that accrual of such rights to 
the sub-tenant is controlled by ss. 12 and 18 of the Rent Act and he cannot 
claim any independent right or protection against eviction, if the landlord 
succeeds in making out a case.for the main tenant’s eviction under any of the 
clauses of ss. 12 and 13 of the Rent Act. To my mind, such construction of 
the above clause, ‘subject to provisions of this Act’, of s. 14 is not warranted 
by the language of this section itself or ss. 12 and 13 and any such construc- 
tion will render the rights and protection conferred on the sub-tenant under 
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several provisions just illusory and ineffective. Under s. 12(3) and cls. (a) 
to (e) and (f), (j) of s. 18(7) of the Rent Act the tenant is liable to lose 
protection of the Act, if he does or omits to do the acts envisaged therein. 
This cannot be construed to mean that such acts or omissions of any tenant 
can deprive the sub-tenant-of the statutory protection where impugned act or 
omission is not his and the sub-tenant is not shown to have been privy to the 
same, otherwise. Under cls. (g) to (4) of s. 138(/), landlord can claim pos- 
session on proof of his need for some purpose or the other. This claim again 
shall have to be tested not only against the rights and: the security afforded 
to the tenant under sub-s. (Z) of s. 12 and sub-s. (2) of s. 13 and other pro- 
visions such as ss. 16 to 17-C, but the same shall also have to be tested in 
the light of the protection afforded to the sub-tenant in regard to the portion 
actually in his possession. Claim of the landlord under cls. (k), (1) of s. 18 
shall also have to be examined accordingly. Any other interpretation will re- 
duce the intended protection to gub-tenants to an absurdity. The clause ‘subject 
to the provisions of the Act’ shall have to be construed harmoniously con- 
sistent with the protection given to the.sub-tenants too. So construed, it can 
only mean that the sub-tenant will not be qualified to be the tenant under 
s. 14 when he also incurs liability for eviction under s. 12(3), and cls. (a) to 
(e), (f) and (j) of s. 18(7) of the Rent Act for some act or omission of his 
or when the landlord has succeeded in proving his need against the sub-tenant 
also under els. (e), (h), (j) of s. 18(/), in spite of s. 18(2) of the Rent Act or 
when absence of sub-tenant’s need under cls. (k), (h) is proved about the por- 
tion in his possession. In fact it is difficult to conceive how a tenant’s failure 
to pay rent under s. 12(3) will ever be attributable to any act or omission 
of the sub-tenant excepting very remotely, and how sub-tenant ‘will ever incur 
liability for eviction in favour of the main landlord in such a case. There is 
thus no force in the contention of Mr. Pendse that the landlord is entitled to 
decree for possession even against the lawful sub-tenant without any act or 
omission of his, on mere proof of non-compliance of s. 12(3) by the tenant. 

Mr. Pendse relies on the judgment in Indian Coffee Hic. v. Bachoobat! to 
support his contention. Landlord in that case has succeeded in getting a decree 
for possession against the tenant and sub-tenants on the ground of unlawful 
sub-letting and unauthorised construction. In the meanwhile Ordinance No. 
ITI of 1959 was enforced and the sub-tenant claimed protection under s. 15(2) 
of the Rent Act, in their Spl. C.A. to this Court. Protection was denied to 
theni by this Court in view of the finding of fact that the sub-tenants also 
had incurred forfeiture of their rights by being party to the said unautho- 
rised construction. It was held that the sub-tenant could not claim protection 
of the Act when they had failed to observe the terms of the tenancy. This 
is the only and true ratio of the Division Bench judgment and it does not 
run counter to what I have held above. With respect, I agree with the views 
of the Division Bench so far. 

But Mr. Pendse relies on the observations in the last two paras. of the judg- 
ment at page 340 of the report. Apparently reading thereof creates an im- 
pression of these supporting his contention. On close reading, however, ob- 
servations are found to be neutral. None in fact militates against what I have 
said above. But the judgment ends with the following conclusion: 

“In our view, therefore, even on the assumption that the tenant defendant No. 1 had 
effected the alterations, since the landlord became entitled to possession defendants Nos. 2 and 
8 cannot have the proteotion of s. 14". 


These observations in the last two paras. can assume different complexion if 
read in the light of the above conclusion. These ean be construed to mean 
that the landlord need not prove any act or omission of the sub-tenant, once 
any act or omission of the main tenant furnishes cause of action to the land- 
Jord to claim a decree for possession. With great respect, I do not agree with 


1 (1968) 66 Bom. L. R. 888. 


1971.] BRIDICHAND HIRALAL V. SADASHIV (A.C.5.)—-Deshpande J. 891 


this view, if these observations really so mean. But in view of the contro- 
versy and the decision in the said case as summarised above, these observa- 
tions were not necessary. These observations really do not constitute the ratio 
of the judgment.in view of the principles laid down in State of Orissa v. 
Sudhansu Sekhar Misra? and Quinn v. Leathem3 Secondly, I have no quarrel 
with the broad principles that, rights of sub-tenants under s. 14 are con- 
trolled by ss. 12 and 13, of the Rent Act, or that, if the landlord is entitled 
to possession under the said provisions, sub-tenant’s rights under s. 14 must 
yield. Question, as to what extent, the landlords rights under ss. 12 and 18 
are also affected by the protection given to the sub-tenants, did not fall for, 
and have not received, consideration, in the above judgment and hence, these 
observations cannot have any binding effect. I therefore do not think it neces- 
sary to refer this matter to a larger Bench. 
‘I find some support to my view in the judgment of Bhasme, J. reported in 
Mangharam v. B. C. Patel who also found difficulty in agreeing with the 
above views of the Division Bench. Learned Judge has also recorded express 
dissent therefrom. 
Rule is accordingly discharged. No order as to costs. Rule discharged. 


_CRIMINAL APPELLATE. 


Before Mr. Justice Vimadalal. 
HARI RACHU KANADI v. THE STATE OF MAHARASHTRA.” 


General Clauses Act (X of 1897), Sec. 26—Raikway Protection Force Act (XXII of 1957), 
Secs. 11-14—Indian Evidence Act (I of 1872), See. 25—Criminal Procedure Code (Act F of 
1898), See. 162—Raitmay Property (Unlawful Possession) Act (29 of 1966), Sec. 9—Construc- 
tion of s. 26, General Clauses Act—Members of Railway Protection Force whether police officers 
under 8.26, Evidence Act or 8. 162, Criminal Procedure Code. 


Under s. 26 of the General Clauses Act, 1897, an accused person should not be made 
to suffer punishment more than once for the same acts or omissions merely because they 
may constitute offences under two or more enactments. The section does not prevent 
an accused person from being charged with and tried for the same acts under different 

_ provisions of law. It does not even prevent an accused person from being convicted in 
_ Tespect of each of those offences or from being sentenced separately in respect of each of 
those offences so long as he is not made to suffer, punishment twice for the same act or 
series of acte. If the Court trying an accused in such a situation and convicting and 
sentencing him separately under each of the provisions of law in question, makes the 
punishment run concurrently, it does not violate the provisions of s, 26 of the General 
Cluases Act. 
Arsala Khan v. Emperor, agreed with. 
State v. Gulabsingh® and M., M. Gandhi: v. State of Mysore®, ‘referred to. 

Members of the Railway Protection Force constituted under the Railway Protection 

Force Act, 1957, are not police officers, either for the purpose of s. 25 of the Indian 
- Evidence Act, 1872, or for the purpose of s. 162 of the Criminal Procedure Code, 1898. 
Ramesh Chandra v. State of W. B.*, applied. 


Tau facts are stated in the judgment. 


.. P. M. Pradhan, for accused Nos. 2 and 3. 
V. N. Gadgi, for accused No. 4. - 
M. R. Kotwal, Assistant Government Pleader, for the State. 


2 poes] A.LR. S.C. 647. _. a: sikar, Special Judge, Greater Bombay, in 
8 ora A.C. 495. ` ' Special Case No. 1 of 1009. 

4 (1970) 73 Bom. L.R. 140. 1 bes AIR. Poa 18. 

* Decided, April 28, 1971. Criminal Appeal 2 (1961) 64 Bom. L.R. 274. 


No. 1112 of ‘1970, against the order of con- 8 ioro, A.LR, Mys. 111, 
viction and sentence passed by V. R. Tala- 4 [1970] ALR. S.C. 940. 
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VIMADALAL J. This is an appeal filed by the original accused Nos. 2, 3 
and 4 who have been convicted by the learned Special Judge, Greater Bombay, 
of offences under s. 5(/)(d) read with s. 5(2) of the Prevention of Corruption 
Act, 1947, and s. 161 read with s. 34 of the Indian Penal Code. 


The prosecution case is that accused No. 1 was, at the material time which 
would be January 17, 1968, working as a Sub-Inspector in the Railway Pro- 
tection Foree (hereinafter referred to as R.P.F.) on probation, and accused 
Nos. 2 and 3 were Rakshaks in the R.P.F. under him, whilst accused No. 4 
was a head-rakshak working under him, all of them being at the material 
time posted at Bhusaval railway station. The prosecution case is that Shi- 
vaji Ogale was a merchant dealing in timber and Shahabad stones at Bhu. 
saval, and a wagon load of Shahabad stones ordered out by him arrived at 
Bhusaval railway station on January 16, 1968. Some of the goods were un- 
loaded and removed by Shivaji in two bullock carts on that very day, and on 
January 17, 1968 Shivaji engaged two trucks, one of which was driven by 
witness Kalandar, to remove the remaining goods from the railway station. 
When Kalandar drove his truck into the railway goods yard for his second 
trip, Shivaji as well as his sons Madhukar and Sarjerao were present in the 
goods shed. At about 4.30 p.m., first a Rakshak of the R.P.F., and then original 
acensed Nos. 1 and 2 came to the place where Kalandar had parked his truck 
a little on the platform for the purpose of facilitating the loading of the 
Shahabad stones into his truck, and objected to his having parked the truck 
there. The prosecution ease is that accused No. 2 then took Kalandar to the 
office of accused No. 1 in which accused Nos. 3 and 4 were sitting, that accus- 
ed Nos. 1 and 2 threatened Kalandar, that Shivaji followed Kalandar to the 
office of accused No. 1, that accused No. 1 had Kalandar handeuffed and his 
arms tied with a rope at about 5.30 p.m., that Shivaji protested to aceused 
Nos. 1 and 2 and even entreated them to let Kalandar go, that accused No. 1 
then: threatened to handenff Shivaji himself; that Shivaji’s son Madhu- 
kar and Sarjerao as well as his nephew Vishwanath arrived in the office 
of accused No.1 at that time and intervened but accused No.1 did not relent 
and had a memo written out by accused No.4 to the railway police to put Ka- 
landar in the police lock-up and then ordered accused Nos. 2 and 3 to take 
Kalandar and Shivaji to the railway police station, that accused No.2 then 
told Shivaji that if he paid Rs. 200 they would be released and accused No.1 
also demanded the said amount from him for releasing them, and that ulti- 
mately Shivaji agreed to pay Rs. 100 for saving himself and freeing Kal. 
andar to which accused Nos. 1 and 2 agreed. The prosecution case is that 
Shivaji then sent his son Sarjerao to his shop and Sarjerao brought the sum 
of Rs. 100 in cash from Shivaji’s son Vasant who was at the shop at that 
time, and handed over the amount to Shivaji who, in his turn, handed it over 
to accused No.1. According to the prosecution accused No.1 then handed over 
the said sum of Rs. 100 to accused No. 2, telling him to keep the amount and 
stating that it would be divided subsequently between them. The prosecution 
ease is that acensed No. 1 then ordered accused No. 2 to free Kalandar and that 
was done and the memo which accused No. 4 had written out under the direc- 
tions of accused No. 1 was torn and set fire to. The prosecution story is that 
Kalandar. Sarjerao, Madhukar. Vishwanath and Shivaji then went to the 
chief goods clerk. one Ganpati Sakhalkar, at about 6 p.m. the same evening, 
and narrated to him that a hribe had been demanded from them and that Ka- 
landar had been handcuffed, and the next morning Shivaji actually filed a 
complaint setting out all the facts, which has been tendered and marked 
exh. 10 in the present proceedings. On these facts, the four accused per- 
sons were charged under s. 120B read with s. 161. Indian Penal Code and 
s. 5(/)(d) read with s. 5(2) of the Prevention of Corruption Act, as well as 
under s. 161 read with s. 34 of the Indian Penal Code, and under s. 5(1)(d) 
read with s. 5(2) of the Prevention of Corruption Act read with s. 34 of the 
Indian Penal Code, and were tried by Mr. V. R. Talashikar, Special Judge, 
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Greater Bombay, who convicted and ‘sentenced all of them to various terms 
of imprisonment and fine, directing the substantive sentences of imprisonment 
to run concurrently in respect of each of the accused persons. Al the four 
accused persons thereafter filed the present appeal. The same was summarily 
dismissed by the learned Chief Justice as far as accused No. 1 was concerned, 
but was admitted as far as accused Nos. 2, 3 and 4 were concerned, on October 
18, 1970. 

‘At the outset, a point of law was sought to be raised by Mr. Pradhan on 
behalf of accused Nos. 2 and 3 that members of the R.P.F. are police officers 
and, under the circumstances, the trial Court should not have used the state- 
ments recorded by them for any purpose other than that of contradicting the 
prosecution witnesses as enjoined by s. 162 of the Criminal Procedure Code, 
and he sought to rely on the decision of the Supreme Court in the case of 
Ramesh Chandra v. State of W. B! (paras. 24-25) for that proposition. I 
am afraid, however, the test laid down by the Supreme Court m that case for 
the purpose of finding out whether a particular officer is a police officer within 
the meaning of s. 25 of the Evidence Act, if applied to the present case, clearly 
‘ shows that members of the R.P.F. are not police officers. A reference to the 
Railway Protection Force Act of 1957 shows clearly that that is the position. 
Section 11 of that Act says that their duties are primarily connected with the 
protection of railway property, and ss. 12, 13 and 14 show that they do not 
have all the powers of police officers under the Code of Criminal Procedure. 
Tn fact, s. 14 requires that any member of the. R.P.E. making an arrest under 
the said Act must make over the person so arrested to a Police officer, or take 
him to the nearest police station. Section 9 of the Railway Property (Unlaw- 
ful Possession) Act, 1966, was also relied upon by Mr. Pradhan in support of 
his argument on the point, but the said section merely confers powers on officers 
of R.P.F. to summon a person to give evidence and produce documents. That, 
by itself, cannot, however, make them police officers, either for the purpose of 
s. 25 of the Evidence Act, or for the purpose of s. 162 of the Criminal Pro- 
cedure Code, in view of the test laid down by the Supreme Court in Ramesh 
Chandra’s case to which I have just referred. This contention of Mr. Pradhan 
must, therefore, be rejected. 

Turning to the evidence in the case, this is one of those rare cases under 
the Prevention of Corruption Act and s. 161 of the Indian Penal Code in 
which no trap was laid for. the accused, but the prosecution rests on the evi- 
dence of witnesses who claim to have been present at the time and place 
where the bribe was demanded and taken by the accused persons. That, how- 
ever, whilst making the task of the prosecution somewhat heavier, cannot 
affect the ultimate decision of this appeal. There is, in my opinion, abun- 
dant evidence led by the prosecution in the present case to prove the guilt 
of accused Nos. 2 and 3, though I have come to the conclusion that the con- 
viction of accused No. 4 by the trial Court cannot be sustained. The first 
_ and the most important witness for the prosecution is naturally Shivaji him- 
self. He is an old man 70 years of age who has been a timber merchant 
at Bhusaval for the last over 40 years. “He has deposed to the prosecution 
story in the same terms in which I have set it out above and I need not 
repeat the same. Suffice it to say that, apart from minor discrepancies to 
which it is unnecessary to refer, there is not a tittle of evidence to show that 
Shivaji was not deposing truthfully in the trial Court. He has not been 
shaken at all in the course of the protracted cross-examination to which he was 
subjected, and the only point that is sought to be made out by way of a dis- 
crepancy is that whereas Shivaji deposed that he gave the currency notes to 
accused No. 1 who in his turn handed them over to accused No. 2, Inspector 
Hanotia of the R.P.F. has deposed that Shivaji idenitfied accused No. 2 as 
being the person to whom he had given the money at the time when the identi- 
fication parade was held by Hanotia. I am afraid, however, this discrepancy 
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may be due to a defective understanding of what Shivaji may have told Hano- 
tia, or to a defective understanding by Shivaji of the questions put to him by 
Hanotia. After all, there is a very thin line between saying that the money was 
given directly to accused No. 2, and saying that it was given to accused No. 1 
who immediately handed over the same to accused No. 2. I, therefore, do not 
attach any importance to this discrepancy. What is most important is that, 
apart from being corroborated by his own sons and the nephew, Shivaji is cor- 
roborated, first and foremost, by the complaint (exh. 10) which he filed before 
the chief goods clerk Sakhalkar the very next morning as early as 8am. He is 
corroborated still more strongly by the evidence that on the very evening of Janu- 
ary 17, 1968, immediately after the incident in this case, he had gone to the 
said Sakhalkar and had told him that a bribe had been demanded and Kalan- 
dar had been handcuffed and that he was being harassed, facts which appear 
unmistakably from the evidence of the said Sakhalkar. Shivaji is also corro- 
borated materially, though not in regard to the actual passing of the money, 
by the evidence of another independent witness, and that is Sayad Abdul Jaffar, 
Assistant Sub-Inspector of the R.P.F. at the-material time, who has stated 
that at about 6 p.m. he saw accused Nos. 1, 2 and 3 in the R.P.F. office, ° 
ihat he actually saw accused Nos, 2 and 3 taking the driver of the truck to 
the office of accused.No. 1, and that when that driver was brought to his own 
room from the room of aceused No. 1, he had seen that the driver was in 
handeuffs and his arms were tied with a rope. This evidence, in my opinion, 
also affords valuable corroboration to the testimony of Shivaji, coming as it 
does, from an independent source. 


Apart from all this independent corroboration of the testimony of Shivaji, 
we have the evidence of Shivaji’s nephew Vishwanath- as well as his sons 
Sarjerao and Madhukar, all of whom have deposed in clear terms to the de- 
mand for the bribe and the actual giving of the money. It is unnecessary for 
me to deal with their evidence in detail, except to state that in regard to 
the evidence of Sarjerao the same discrepancy occurs as in the case of the 
evidence of Shivaji himself. That discrepancy is that whereas Sarjerao has 
stated in his evidence that his father Shivaji handed over the amount of 
Rs. 100 to accused No. 1 who in his turn handed over the same to accused 
No. 2, Inspector Hanotia of the R.P.F. has deposed that Sarjerao had identi- 
fied accused No. 2 at the identification parade as being the person to whom 
Shivaji had paid the money. The observations which I have made above in 
regard to the said discrepancy in the case of Shivaji apply fully to this dis- 
crepancy in regard to the evidence’of Sarjerao also, and for those very reasons, 
I do not attach any importance to this discrepancy. The evidence of Vasant, 
another son of Shivaji, also lends some corroboration to the evidence of Shivaji, 
in so far as he deposes to Sarjerao having come to his shop at about 5.30 
p.m. on January 17, 1968 and to have asked for Rs. 100 from him, and 
also deposes to his having given Rs. 100 and made the relevant entries in the 
cash book in respect of the same. As far as the entry in the cash book (exh. 19) 
is concerned, the same would have afforded unimpeachable evidence to the giving 
of the bribe in the present case but for the fact that certain infirmities attach 
to it. Those infirmities are, first and foremost, that Shivaji had not produced 
his account books when an inquiry was held by Inspector Hanotia of the R.P.F. 
into his complaint. Secondly, there is an entry under the same date, viz. of 
January 17, 1968, in the said cash book, Just above the entry for Rs. 100, which 
relates to a payment of Rs. 7.10 as and by way of wharfage charges, whereas 
from the evidence on record it is quite clear that that payment was made only 
on January 18, 1968 and the amount could not in fact have been ascertained 
till that date. An explanation is sought to be given for this in the evidence of 
witness Vasant who himself made that entry, but I am afraid, not only is that 
_explanation unconvineing, but Vasant’s evidence itself contains a contradiction 
as to whether the said entry for Rs. 7.10 was made on January 17 or 18, 1968. 
The said entry (exh. 19), if it had not been tainted by these infirmities and 
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irregularities, would have afforded very valuable evidence for the prosecution 
so far as it states in express terms that the said sum of Rs. 100 was ‘‘paid to 
the R.P.F, Iospector Chaturvedi (accused No. 1) and 4 accompanying watch- 
men’’, Suffice to say, that having regard to the infirmities which attach to the 
gaid entry, I am not prepared to place any reliance whatsoever on it and the 
same must be excluded from consideration altogether. Even so, I have, how- 
ever, come to the conclusion that there is abundant evidence, as discussed above, 
which brings guilt home as far as accused Nos. 2 and 3 are concerned. Their 
conviction by the trial Court must, therefore, be upheld. As against all this 
evidence, the learned advocate for accused Nos. 2 and 3 relies on the evidence 
of Kalandar, the driver of the truck in question who, whilst admitting the 
earlier part of the incident ineluding the threat administered to him and in- 
cluding his being taken to the office of accused No. 1 who got wild at him, has 
not deposed either to the demand of the bribe or to the giving of the bribe to 
the accused porsons or any of them, and has also denied his having actually 
been handeuffed, though he does state in his evidence that accused Nos. 1 and 
2 had threatened him that they would handcuff him and hand him over to the 
police custody. Kalandar has been declared hostile by the trial Court and 
allowed to be cross-examined with its permission under s. 154 of the Evidence 
Act. The contradictions that have been brought out in’ that process, in my 
opinion, completely destroy his credibility and ultimate effect therefore is that 
Kalandar’s evidence must be looked at as if it had been scored off by a stroke 
of pen. I am not prepared to hold that he is a witness of truth:or that his 
evidence should be preferred to or should negative the evidence of the other 
witnesses discussed above as far as the guilt of accused Nos. 2 and 3 is concerned. 
Moreover, Sayad Abdul Jaffar, Asst. Sub-Inspector of the R.P.F., deposed to` 
having actually seen Kalandar in handeuffs. There is no reason whatever to 
dishelieve his evidence. It certainly shows that Kalandar was not telling the 
truth when he deposed to the contrary. Accused Nos. 2 and 3 have in their 
statements also admitted some of the earlier part of the incident though the 
sum and substance of their respective statements is that they had themselves 
nothing to do and did not know what had happened in regard to Kalandar and 
had not demanded or taken any bribe from. Shivaji. The prosecution evidence 
discussed above amply negatives the statements of accused Nos. 2 and 3 and 
sufficiently establishes their guilt. 

As far as accused No. 4 is concerned, even if every word of the evidence of 
witnesses Shivaji, Vishwanath, Sarjerao and Madhukar is accepted, the same 
does not show anything more than that he was present, that he wrote out a 
memo as directed by his superior accused No. 1, and that he destroyed that 
memo when directed to do so by the same superior, viz. accused No. 1. These 
facts which are the only facts proved by the prosecution evidence on record 
against accused No. 4, cannot, in my opinion, bring home any of the charges 
framed against him by the trial Court and his conviction by that Court cannot, 
. therefore, be sustained. 

A point of law was sought to be raised by Mr. Pradhan on behalf of accused 
Nos. 2 and 3 to the effect that, under s. 26 of the General Clauses Act, accused 
Nos. 2 and 3 cannot be sentenced both under the relevant provisions of the 
Prevention of Corruption Act as well as under s. 161 of the Indian Penal Code, 
as this offence relates to the same acts of the accused persons. In support 
of that contention, Mr. Pradhan sought to rely upon the observations of a Divi- 
sion Bench of this Court in the case of State v. Gulabsingh* but I am afraid 
those observations cannot be of any avail to him in the present case. All that 
was stated in the judgment in the said case was that s. 26 of the General Clauses 
Act only prohibits punishment for the same set of facts under two sections, but 
does not prohibit the trial of an accused under different provisions of law though 
on the same set of facts. In fact, a perusal of the judgment in the said case 
shows that the position was identical there with that in the present case, viz. that 
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the accused had been convicted and sentenced both under s. 161, Indian Penal 
Code as well as under s. 5(2) of the Prevention of Corruption Act, and yet 
those sentences were maintained by the High Court in appeal. In my opinion, 
the only fair and proper construction of s. 26 of the General Clauses Act is that 
an accused person should not be made to suffer punishment more than once 
for the same acts or omissions merely because they may constitute offences under 
two or more enactments. The concluding part of the section clearly en- 
acts that an accused is not to be punished twice for the same offence. The 
said section does not, as was laid down by the Division Bench in Gulabsmgh’s 
case Just cited by me, prevent an accused person from being charged with and 
tried for the same acts under different provisions of law. I would go further 
and say that the said section does not even prevent an accused person from being 
eonvicted in respect of each of those offences, or from being sentenced sepa- 
rately in respect of each of those offences, so long as he is not made to suffer 
punishment twice for the same act or series of acts. So long as the Court try- 
ing an accused and convicting and sentencing him separately under each of the 
provisions of the law in question, makes the punishment run concurrently, in my 
opinion, it does not violate the provisions of s. 26 of the General Clauses Act, 
1897. In the case of Arsala Khan v. Emperor? it was held that s. 26 can be 
complied with by the direction that the sentence of imprisonment imposed upon 
the accused was to run concurrently with that imposed upon him in a previous 
case (at p. 19), and I am in agreement with the view taken therein, though the 
facts of the case before the Judicial Commissioner’s Court were quite different. 
It may be mentioned that it has been held by the Mysore High Court in the 
case of M. M. Gandhi v. State of Mysore* (para. 18) that the offences under 
s. 161 of the Indian Penal Code and s. 5(2) of the Prevention of Corruption 
Act are different offences, though some of the ingredients of those two offences 
are common, and that s. 26 of the General Clauses Act has therefore no appli- 
cation to the same, but in the view which I have taken above, having regard to 
the fact that the sentences passed by the trial Court in the present case have 
been directed to run concurrently in respect of each of the accused persons, it is 
not necessary for me to decide that larger question. 

In the result, this appeal is dismissed as far as accused Nos. 2 and 3 are 
concerned, and their conviction as well as the sentences passed upon them by the 
trial Court are confirmed. Accused Nos. 2 and 3 to surrender to bail. The 
appeal is however allowed as far as accused No. 4 is concerned, and his convie- 
tion as well as the sentence passed upon him by the trial Court are set aside. 
Aveused No. 4’s bail bonds cancelled. Order accordingly. 
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SUPREME COURT. 


Present: Mr. Justice J. C. Shah, Mr. Justice K. S. Hegde and Mr. Justice A. N. Grover. 
THE STATE OF GUJARAT v. M/S. KRISIINA CINEMA.* 


Bombay Cinemas (Regulation) Act (Bom. XI of 1953), Sec. 5—Bombay Cincms Rules, 1954. 
Rule 5(2)—Eapression “absolute discretion” tn r. 5(2) whether postulates arbitrary authorily. 
The State Government cannot relying upon the Bombay Cinema Rules, 1954, assume to 
itself the jurisdiction of the Licensing Authority to issue a licence under the Bombay 
Cinemas (Regulation) Act, 1958, Power to control the Licensing Authority under s. 5 of 
the Act is not the power to supplant the Licensing Authority. The power to grant a 
licence under the Act is quasi-judicial, and by the use of the expression “absolute discretion’? 
under rule 5 (2) of the Rules it is not intended to invest the Licensing Authority with ar- 
bitrary power so as to destroy the limitations to which it is subject by its inherent nature. 
The Act does not purport to confer arbitrary authority upon the Licensing Authority or 
the State Government, and by the use in the Rules of the expression absolute discretion 
the legislative intent disclosed by the Act cannot be superseded. 


3 [1935] A.I.R. Peshawar 18. *Decided, September 10,1970. Civil 
4 [1960] A.LR. Mys. 111. No. 1485 of 1970, from Gujarat. Appeal 
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S. K. Dholakia, B. D. Sharma and 8. P. Nayar, for the appellants. 


A. K. Sen and H. R. Gokhale, with J. L. Hathi, K. N. Bhat and K. L. Hathi, 
for the respondents. 


SHAH J. The respondents in this appeal carry on the business of exhibiting 
cinematograph films in a theatre named Krishna Cinema at Rajkot. On a plot 
of lard adjacent to the Krishna Cinema the respondents desired to construct 
‘fan annexe’’ for exhibiting foreign films with independent screen and audi- 
torium. On May 14, 1963 the respondents applied to the District Magistrate 
[who is the Licensing Authority under the Bombay Cinemas (Regulation) Act 
11 of 1953] for a ‘no objection certificate’ to the user of the ‘‘annexe’’ to be 
constructed on the site for exhibiting cinematograph films. On the same day 
they submitted to the Executive Engineer plans of the proposed building of 
‘‘annexe’’ to be used as a cinematograph theatre. They also applied to the 
local Municipality for leave to construct a building to be used for cinematograph 
theatre. The Municipality sanctioned construction of the building. The Exe- 
cutive Engineer also signified his assent by letter addressed to the Additional 
District Magistrate to the grant of a ‘‘no objection certificate’’. 

By an application submitted on May 14, 1963 the respondents prayed that 
a “‘no objection certificate’? under the Bombay Cinemas (Regulation) Act be 
granted in respect of the ‘‘annexe’’ to be constructed. As required by the 
rules framed under the Act the District Magistrate notified the application and 
invited objections to the proposal. The District Magistrate then forwarded his 
report to the Government of Gujarat that according to the rules the respondents 
‘should have commenced construction of the ‘‘annexe’’ only after obtaining the 
‘no objection certificate’ under the Act, but since the building was constructed 
with the sanction of the Municipality and the building was in conformity with 
the rules, he recommended that the ‘‘no objection certificate’’ be granted. The 
Government of Gujarat intimated by a letter written by the Additional District 
Magistrate, Rajkot that the application, filed by the respondents could not be 
eranted. An appeal filed against the order communicated through the Addi- 
tional District Magistrate to the State Government was rejected and the res- 
pondents were asked not to make any further representations in that behalf. 

The respondents then filed a petition in the High Court of Gujarat for a 
declaration that r. 5, sub-r. (2) of the Bombay Cinema Rules, 1954, infringes 
art. 19(7)(f) and (g) of the Constitution and for a direction calling upon the 
Government of the State of Gujarat to grant ‘no objection certificate’ as applied 
for by them for setting up a cinematograph theatre in the ‘‘annexe’’ and for an 
orded quashing or setting aside the communications from the District Magistrate 
and the order in appeal passed by the State of Gujarat and to direct the State 
of Gujarat and the District Magistrate to consider the application of the res- 
pondents for ‘no objection certificate’ in accordance with law. The High Court 
of Gujarat upheld the contention raised by the respondents and set aside the 
orders of the State Government and of the District Magistrate. The High 
Court directed that a writ of mandamus be issued directing the State Govern- 
ment to permit the District Magistrate to issue a ‘no objection certificate’ and 
the District Magistrate to issue such a certificate to the respondents as prayed 
in their application. The State of Gujarat has appealed to this Court with 
special leave. 

Exhibition of cinematograph films and licensing of places for such exhibition 
is governed by the Bombay Cinemas (Regulation) Act 11 of 1953. By virtue 
of the provisions contained in the Bombay State Reorganisation Act, 1960, 
the Act and the Rules are applicable to the territory of the State of Gujarat. 
By s. 3 of the Bombay Cinemas (Regulation) Act, 1953, ‘‘save as otherwise 
provided in the Act no person shall give an exhibition by means of a cinemato- 
graph elsewhere than in a place licensed under the Act or otherwise than in 
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compliance with any conditions and restrictions imposed by such licenee’’. In 
the town of Rajkot, by virtue of s. 4(3) of the Act the District Magistrate is 
the Licensing Authority. By sub-s. (1) ofs. 5 the Licensing Authority is pro- 
hibited from granting a licence unless it is satisfied that the rules made under 
the Act have been substantially complied with and adequate precautions have 
been taken in the place, in respect of which the licence is to be given, to provide 
for the safety of persons attending exhibition therein. By s. 5(2) subject to 
the provisions of sub-s. (Z) and to the control of the State Government the 
Licensing Authority may grant licences under the Act to such persons as that 
Authority thinks fit. Section 7 authorises the Licensing Authority with power 
to revoke or suspend a licence. Any person aggrieved by an order of a Licensing 
Authority, inter alia, refusing to grant a licence or revoking or suspending 
any licence, may under s. 8A appeal to the State Government and s. 9 provides - 
for the making of the rules for the purpose of carrying into effect the provisions 
of the Act. Byr. 3, insofar as it is relevant it is provided: 


“(2) Any person desirous of erecting a cinema or converting existing premises into a 
cinema, shall first make public his intention to do so by exhibiting a notice in Form ‘A’ on a 
board on the proposed site in such a position that it can be plainly seen from the public 
thoroughfare upon which the site of such proposed cinema abuts... 

(3) Such person shall also give a similar notice in writing to the Licensing Authority and 
make an application to the Licensing Authority for the grant of a ‘No Objection’ Certificate, 
specifying therein whether the application is in respect of a permanent cinema or a touring 
cinema...’ 


By r. 4 provision is made for inviting objections on receipt of a notice from 
the applicant. Rules 5(2) authorises the Government, on consideration of the 
report of the Licensing Authority, in its absolute discretion to grant permission 
for the issue of a ‘‘No objection certificate’ to the applicant or to refuse to 
grant the same. Chapter III of the Rules prescribes rules relating to buildings 
to be used for cmematograph theatre. Chapter IV prescribes rules relating to 
electric installation and Chapter V prescribes precautions against fire. By 
r. 89 which occurs in Chapter VI it is enacted that ‘‘no person shall put up any 
building or structure or convert existing premises for being used as a cinema 
except with the previous permission in writing of the Licensing Authority.’’ 
Rule 90 provides for the making of an application for permission. Rule 91 
provides for submission of the plans along with the application. Rule 92 pro- 
vides for the approval by the Public Works Department of the plans and r. 93 
for permission to build. Rule 94 provides that the applicant shall complete the 
construction of the cinema within a period of two years from the date of the per- 
mission or within such extended period as may be allowed by the Licensing 
Authority. 

Under the Act the District Magistrate is, in places where there is no Com- 
missioner of Police, constituted the Licensing Authority. By s. 5 the power 
of the Licensing Authority is subject to the control of the State Government. 
Authority to license a cinematograph theatre is therefore vested in the Licen- 
sing Authority ‘subject to the overriding control of the State Government. It 
is difficult to appreciate what purpose may be served by giving a right to 
appeal to the State to a person aggrieved by the order of the Licensing Au- 
thority, if the original order is made under the direction and subject to the 
control of the State Government. <A right of appeal under s. 8A against the 
order of the Licensing Authority issued under the order of the State Govern- 
ment is a futile formality and serves no useful purpose. Power to issue, re- 
voke or suspend a licence conferred upon the District Magistrate is exercisable 
ou satisfaction of that officer of certain objective conditions and is plainly 
quasi-judicial. But exercise of power by the Licensing Authority to grant a 
licence is still made subject to the control of the State Government. Tt is 
unnecessary for the purpose of this case to express any opinion on the pro- 
priety or validity of provisions making exercise of quasi-judicial power sub- 
ject to the control, at the stage when it is exercised, of the executive. 
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From the affidavit filed on behalf of the State Government it appears that 
the only ground of objection to the grant of the ‘no objection certificate’ 
was that contrary to the terms of r. 89 the respondents had constructed the 
‘annexe’? before the State Government considered their application for a ‘‘no 
objection certificate’. It appears however from the report of the Licensing 
Authority that plans of the building mtended to be constructed complied with 
the rules framed under the Act and the building constructed did not contravene 
the provisions of the Act and the Rules. Rule 89 authorises the Licensing 
Authority to allow conversion of an existing building into a cinematograph 
theatre. Therefore the completion of the building before the Government con- 
sidered the request for a ‘‘no objection certificate” did not constitute a bar to 
the exercise of jurisdiction to grant the certificate, and the District Magistrate 
was right in his view that the certificate applied for should be granted. 

A proposal for setting up a cinematograph theatre in a Municipal area has 

to be cleared by three authorities. First is the. Municipal Authority which 
must sanction the proposed construction. For that purpose building plans 
have to be submitted and construction has to be completed within one year 
from the date of sanction. Again the application for putting up a building 
to be used as a cinematograph theatre must be accompanied by plans to be 
approved by the Public Works Department, and the building may be coustruct- 
ed only after permission is granted by the Public Works Department. The 
building so permitted must be completed within two years from the date of 
permission or such extended period as may be allowed by the Licensing Autho- 
rity. The third is the Licensing Authority who under s. 4 read with ss. 3 and 
5(1) has the power to issue a licence under the Act. Somewhat inconsistently 
r. 5(2) states that the Government may grant the ‘‘No Objection’’ Certificate 
which for some unexplained reason is used as a synonym for ‘‘licence’’ in the 
Act. 
In -the first instance the Rajkot Municipality sanctioned construction of the 
“annexe” by thé respondents by letter dated May 28, 1963 and the Exccutive 
Engineer by letter dated September 13, 1963 informed the Licensing Authority 
—copy of which information was sent to the respondents—that the former 
had ‘‘no objection to issue sanction for the construction of ‘annexe’ to the 
existing Krishna Cinema’’. It was also recorded m the letter that the res- 
pondents had agreed to carry out modifications in the plan as may be suggested 
by the Executive Engineer. At the foot of the letter was a note that ‘‘the 
suggestions in accordance with the Bombay Cinema Rules, 1954’’ were being 
forwarded to the respondents separately. 

The respondents then applied by letter dated January 2, 1964 to the Licen- 
sing Authority that ‘‘annexe’’ had already been constructed and the sanc- 
tion to use it as a cinematograph theatre may be granted. The ‘‘annexe’’ 
complied with all requirements of the rules, but by letter dated July 9, 1964 
the Licensing Authority under the instructions of the State Government in- 
formed the respondents that ‘‘application for constructing a permanent annexe 
near the present Krishna Cinema and for obtaining a ‘no objestion certificate’ 
is not admissible”. The building had been constructed several months before 
the date on which that letter was written. The contents of the letter 
create an impression that in the view of the authorities the building had still 
to be constructed. It is clear that the authority did not apply its mind to the 
application. It did not consider whether a building which was already in 
existence should be allowed to be converted into a cinematograph theatre. 

In dismissing the appeal preferred to the State Government it was recorded 
that the Government did ‘‘not see any reasons to change the decision already 
taken by the District Magistrate’? and that decision was communicated to the 
respondents by letter dated July 9, 1964. The order of the State Govern. 
ment which is a reaffirmation of its original decision communicated through the 
Licensing Authority gives no indication that the objections raised in the memo- 
randum of appeal were considered. It sets out no reasons in support of the 
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order. The authority which made the order on behalf of the State Govern- 
ment appears to have been oblivious of the circumstances in which the build- 
ing was constructed. The Government did not consider whether a building 
already in existence which complied with all thé requirements of the Rules 
should be allowed to be converted into a cinematograph theatre. 

It was urged on behalf of the State Government that under r. 5(2) in Chapter 
II the State Government has absolute discretion to grant Permission for the 
issue of a ‘‘no objection certificate’’ to the applicant. Under the Act the District 
Magistrate and not the State Government is the Licensing Authority. Granting 
that the State Government may validly control the exercise of power by the 
Licensing Authority,—on that question we express no opinion—the State Gov- 
ernment cannot relying upon the Rules assume to itself the Jurisdiction of the 
Licensing Authority to issue the licence. Power to control the Licensing Autho- 
rity under s. 5 is not the power to supplant the Licensing Authority. Again 
the power to grant a licence under the Act is quasi-judicial, and by the use of 
the expression ‘‘absolute discretion’’ it is not intended to invest the Licensing 
Authority with arbitrary power so as to destroy the limitations to which it is 
subject by its inherent nature. The Act does not purport to confer arbitrary 
anthority upon the Licensing Authority or the State Government, and by the 
use in the rules of the expression absolute discretion the legislative intent -dis- 
closed by the Act cannot be superseded. 

Tt is clear on a perusal of the record that the State Government did not cor- 
rectly apprise itself of the facts when it gave its directions to the Licensing 
Authority to dismiss the application, and the State Government also acted in 
violation of the rules which inhere the exercise of judicial power when it dis- 
missed the appeal without giving reasons. The orders dated July 9, 1964 and 
August 21, 1964 were rightly set aside by the High Court. 


The appeal therefore fails and is dismissed with costs. 
Appeal dasmtssed. 


Present: Mr. Justice J. C. Shah, Mr. Justice K. S. Hegde and Mr. Justice A.N. Grover. 
THE BOMBAY MUNICIPAL CORPORATION 


v. 
THE LIFE INSURANCE CORPORATION OF INDIA.* 


Bombay Municipal Corporation Act (III of 1888), Secs. 154 (1), 40—Bombay Renis, Hotel and 
Lodging House Rates Control Act (Bom. LVH of 1947), Secs. 7, § (1), 9, 10, 104A—Whether 
educational cess can be included for valuation under s. 154 (1) of Bom. Aci of 1888—“Permiited 
increase” whether part of rent. 

The educational cess levied under s. 40 of the Bombay Municipal Corporation Acl can 
be included for the purpose of valuation under s. 154 (7) of the Act in the annual rent. 

The Corporation of Calcutta v. Sm, Padma Debi! and Patel Gordhandas Hargovindas v. 
Municipal Commissioner, Akmedabad?, referred to. 

The obvious implication of the definition of ‘‘permitted increase” in s. 5 (7) of the 
Bombay Rents, Hotel and Lodging House Rates Control Act, 1947, is that such an increase 
becomes part of the rent. The language which has been employed in ss, 9, 10 and 10AA of 
the Act seems to indicate that the Legislature treated the permitted increase as a part of 
the rent which the landlord would be entitled to receive from the tenant. 


Te facts are stated at 67 Bombay Law Reporter 202. 


Niven De, Attorney-General for India, with Bannerjee and Ravinder Narain 


of J. B. Dadachanji & Co., for the appellant. 
S. V. Gupte, with K. L. Hathi and J. L. Hathi, for the respondent. 


*Decided, April 21, 1970. Civil Appeal 1 Me 8 S.C.R. 49. 
No, 402 of 1967, from Bombay. 2 [1964] 2 S.C.R. 608. 
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Grover J. This is an appeal from a judgment of the Bombay High Court 
in the matter of valuation of the premises belonging to the respondent made 
under the provisions of the Bombay Municipal Corporation Act, 1888, herein- 
after called ‘‘the Act of 1888”. 

For the years 1957-58 and 1958-59 the rateable valuation of the building was 
fixed by the Municipal Corporation at Rs. 1,66,410. On April 1, 1958 an addi- 
tional tax known as educational cess was imposed by the Municipal Corpora- 
tion at the rate of 14 per cent. of the rateable value on all properties within its 
limits. This was done under s. 140 of the Act of 1888. As the landlord be- 
came entitled to increase the rent recoverable from the tenant to the extent of 
the increase in the tax Payable to the Corporation under the provisions of 
s. 1OAA of the Bombay Rents, Hotel and Lodging House Rates Control Act, 
1947 (Act No. LVII of 1947) hereinafter called the Rent Act, the Assessor and 
Collector of the Corporation served a notice on the respondent proposing to 
increase the rateable value of the building in question to Rs. 16,68,585. The 
respondent objected to the above increase. The Assessor and the Collector, 
however, raised the rateable value to Rs. 1,66,180. The amount thus fixed was 
at a lesser figure then the one for the year 1958-59 but that was by reason of 
eertain other deductions which had been claimed by the respondent and which 
were allowed. The claim of the respondent for non-inelusion of the amount of 
educational cess in the rent was disallowed. The matter was taken in appeal to 
the Court of Small Causes at Bombay which was dismissed. The respondent 
preferred an appeal to the High Court. The High Court held that the rateable 
value could be fixed only on the basis of the standard rent provided by the Rent 
Act and the amount of permitted increases could not be included in rent for the 
purposes of valuation. It was not disputed by the respondent before the High 
Court that the rents of the tenants had been increased by it to the extent of 
the educational cess but the contention that was put forward and which pre- 
vailed was that the same was not being recovered as a part of the rent. 


The controversy between the parties is a narrow one. According to the ap- 
pellant the amount of educational cess which is recoverable by the landlord 
under the Rent Act from the tenants should be deemed to be a part of tha 
annual rent for which the building might reasonably be expected to be let 
from year to year within the meaning of s. 154(/) of the Act of 1888. On 
the other hand the respondent has maintained throughout that the educational 
cess levied under s. 40 of the aforesaid Act cannot be included for the purpose 
of valuation under s. 154(J) in the annual rent. 

We may now notice the relevant provisions of the Act of 1888 and the Rent 
Act: Section 140 of the Act of 1888 provides for imposition of property tax 
on buildings and lands in Greater Bombay. Section 154(/) provides that in 
order to fix the rateable value of any building or land assessable to property 
tax there shall be deducted from the amount of the annual rent for which such 
land or building might reasonably be expected to let from year to year a sum 
equal to ten per centum of the said annual rent and the said deduction shall 
be in Leu of all allowances for repairs on or any other account whatever. 
Section 5(10) of the Rent Act gives the definition of ‘‘standard rent’’. There 
is no reference or mention of any permitted increase in the definition. The ex- 
pression ‘‘permitted increase’’ is defined by s. 5(7) to mean an increase in 
rent permitted under the provisions of the Act. Section 5(3) defines the word 
“‘landlord’’ as meaning any person who is for the time being receiving or en- 
titled to receive rent in respect of any premises ete. Section 5(//) gives the 
meaning of the word ‘‘tenant’’. According to that meaning a tenant would be 
any person by whom or on whose account rent is payable for any premises 
and includes such persons as are specifically mentioned in sub-cls. (a), (aa) 
and (b). Section 9 provides for increase in rent on account of improvements 
or structural alteration of the premises which have been made with the con- 
sent of the tenant and such increase is not to be deemed an increase for the pur- 
pose of s. 7. Under s. 10 a landlord can increase the rent on account of pay- 
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ment of rates, cess or taxes imposed and levied by a local authority. Such an 
increase again is not to be deemed to be an increase for the purpose of s. 7. 
Similarly under s. LOAA the landlord can increase the rent on account of pay- 
ment of enhanced rates ete. permitted after certain date in particular areas. 
Any increase in this section cannot be deemed to be an increase for the pur- 
pose of s. 7. 


The High Court was alive to the fact that the mention of increase in ss. 10, 
10A and 10AA referred to increases in rent but it was felt that the section in 
express terms provided that such an increase shall not be deemed to be an in- 
crease in rent under s. 7. According to the High Court it followed that what 
was allowed to the landlord in addition to the standard rent was not an in- 
crease in the rent but a provision was made in a specified way for the transfer 
of the burden of the tax to the tenants because of the rigours of the Rent Act. 
The other factor which weighed with the High Court was that if the increase 
in rates was to be treated as a part of the rent which would enable the Muni- 
cipal Corporation to increase the valuation on every occasion when there was 
increase in rates and taxes this would ‘‘land us again into a cycle of incre- 
ments every year from figure to figure never intended by the framers either 
of the Rent Act or of the Municipal Act’’. 

It is necessary to set out s. 7 of the Rent Act at this stage: 


“Except where the rent is liable to periodical increment by virtue of an agreement entered 
into before the first day of September 1940, it shall not be lawful to claim or receive on 
account of rent for any premises any increase above the standard rent, unless the landlord was, 
before the coming into operation of this Act, entitled to recover such increase ... under the 
provisions of this Act.” 


It is quite clear that s. 7 does not prohibit the recovery of the increase to 
which Jandlord may be entitled under the provisions of the Act in addition 
to the standard rent. The obvious implication of the definition of ‘‘permitted 
increase’’ in s. 5(7) is that such an increase becomes a part of the rent. The 
language which has been employed in ss. 9,10 and 1OAA seems to indicate that 
the Legislaturc treated the permitted increase as a part of the rent which the 
landlord would be entitled to receive from the tenant. In The Corporation of 
Calcutta v. Sm. Padma Debi! the question arose whether the Municipal Cor- 
poration had the power to fix the annual valuation on a figure higher than the 
standard rent. It was held that on a reading of the provisions of s. 127(a) 
of the Caleutta Municipal Act, 1923 the rental value could not be fixed higher 
than the standard rent under the Rent Control Act. It was further held that 
the words ‘‘gross annual rent at which the land or building might at the time 
of assessment reasonably be expected to let from year to year’’ in s. 127(a) 
implied that the rent which the landlord might realise if the house was let was 
the basis for fixing the annual valuation of the building. Thus the criterion 
was the rent realisable by the landlord and not the valuation of the holding 
in the hands of the tenant. Even applying that criterion the rent realisable, 
in the present case, would be the standard rent together with the permitted in- 
crease on account of the levy of educational cess. As observed in Patel Gor- 
dhandas Hargovindas v. Municipal Commissioner, Ahmedabad there are three 
modes of determining the annual or rateable value of lands or build- 
ings. The first is the actual rent fetched by the land or building where it is 
actually let. The second is rent based on hypothetical tenancy where it is not 
let and the third is by valuation based on capital value from which the annual 
value has to be found by applying a suitable percentage, where either of the 
first two modes is not available. In the present case admittedly the actual rent 
of the building in question which is being fetched comprises the standard rent 
and the permitted increase. The building can well be said to be reasonably 
expected to be let from year to year at the figure arrived at by adding the 
permitted increase to the standard rent. The valuation had, therefore, to be 


1 [1962]3 S.C.R. 49. 2 [1964] 2 S.C.R. 608. 
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arrived at after taking into account the amount of educational cess 
which was levied by the Corporation. Even if such a conclusion leads to some 
kind of inconvenience of variation in valuation at fr equent intervals, that can 
be no consideration for not giving full effect and meaning to the provisions of 
the Act of 1888 and the Rent Act under consideration. 


In the result the appeal is allowed and’ the Judgment of the High Court is 
set aside and that of the Court of the Small Causes is restored with costs. 


Appen allowed. 





: { i. ah Bee E, mi : 
Present: Mr, Justice J. C. Shah, Mr. Justice K: S. Hegde and Mr. Justice A. N. Grover. 
' SAHADU GANGARAM ong 
ki v, 
SPECIAL. DEPUTY COLLECTOR, AHMEDNAGAR. . 
Bombay Court-fees Act (Bom. XXXVI of 1959), Sec. 7. (1); Sch. I, Arts. 1, 3; Sch. U, Art. 13— 
Requisikoning and Acqutsition of Immovable Property Act (XXX of 1952), Secs. 11, 8 (1), 9 
: Claim made in cross-objection filed in appeal under 3.11 of Act XXX of 1952—-Whether 
Court-fee payable under Art. 13, Sch. II or Art. 3, Sch. I—Cross- een june in appeal whether 
_ can be considered a memorandum of appeal. 


„ OD a’claim made in the memorandum: of cross-objection filed in an appeal under s. 11 
of the Requisitioning and Acquisition ‘of Immovable Property Act, 1952, Court-fee is 
payable under art. 8 of Sch. I of the Bombay Court-fees Act, 1959. 

C. B. G. Trust v. Union of India’, approved. 

Anandalal Chakrabarti v. Kamani Industrial Bank, Lid.* 3 and Shri Kanwar Jagat Bahadur 
Singh v. The Punjab State, referred to. 

A cross-objection filed by a respondent in an appeal is a memorandum of appeal in 
substance though notin form. Itis aright given to a respondent in an appeal to challenge 
the order under appeal to the extent he is aggrieved by that order. The memorandum of 
cross-objection is but one form of appeal. ` It takes the place of a cross-appeal. ' ` 


TE facts appear in the judgment, 


SL FV. Gupte, with P. H. Parekh, and R. B. Datar, for the E 
G. L. Sanghi and B. D. Shar: ma, for 8. P. Nayar, for the respondents. 


Hxeepe J. This appeal by special leave, appears to have been brought as 
a test’ case. It arises from one of the 116 eross-objections filed in an appeal 
brought by the Special Deputy Collector, Ahmednagar to the High Court of 
Maharashtra, under s: 11 of the Requisitioning and. Acquisition of Immovable 
Property Act, 1952 (Act 30 of 1952) (to be hereinafter referred to as the Act) 
against an award made by the arbitrator under s. 8(/) of that Act. The con- 
‘troversy in this appeal is as to the relevant provision of the Bombay Court- 
feés Act, 1959 under which the Court-fee i is payable on the claim made in the 
memorandum. of cross-objection. According to the appellant on the claim in 
question a fixed Court-fee of Rs. 5 is payable under art. 13 of Sch. II of the 
Bombay Court-fees Act, 1959 but according to the State ad valorem’ Court-fee 
is payable on that claim in question either under art. 1 or ärt. 3 of Sch. I 
of that Act. The High Court has come to the conclusion that on the claim 
made by the appellant ad valorem Court-fee is payable under: art. 3 of Sch. I 
of the Bombay. Court-fees Act, 1959. The appellant challenges that. conclusion. 

. Lands belonging .to .the appellant . and several others situate in Taluka 
Parmar, District Ahmednagar were requisitioned on March 10, 1944. . There- 

* Decided, March 30, 1970. . Civil Appeal . 2> (1981) LL.R..59 Cal. 528. 


No. 2528 of 1969 from Bombay. . 3 [1057] LL.R. Punjab 142, 
1 (1967) 70 Bom. L.R. 407. . . l ro ie z 
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after they were acquired on September 22, 1957 under the provisions of the 
Act. In respect of the said acquisition, the appellant claimed a sum of 
Rs. 12,173.49p. as compensation but the Special Land Acquisition Officer 
offered him only Rs. 3,083.59 p. In view of this difference, the matter was 
referred to the arbitrator as provided in s. 8(1)(b) of the Act. The arbitrator 
awarded a sum of Rs. 5,980.55 p. As against that award, the Special Deputy 
Collector went up in appeal to the High Court of Maharashtra. The appel- 
lant filed a cross-objection claiming an additional compensation of Rs. 3,323.98 p. 
On that claim he paid a fixed Court-fee of Rs. 5. The Taxing Officer as- 
sessed the Court-fee payable at Rs. 250 and demanded the appellant to pay 
an additional Court-fee of Rs. 245. The appellant’s revision to the High Court 
was summarily dismissed. Thereafter this appeal was brought. 


It was urged by Mr. 8. V. Gupte, learned counsel for the appellant, that the 
High Court was in error in holding that the Court-fee in respect of the claim 
made by his client is payable under art. 3 of Sch. I and not under art. 18 
of Sch. II of the Bombay Court-fees Act, 1959. According to him art. 3 of 
Sch. I applies only to plaint, application or petition (including memorandum 
of appeal) to set aside or modify any award made by a civil Court. The 
arbitrator appointed under s. 8 of the Act is not a civil Court; he is only a 
tribunal. Therefore an appeal against his order comes within art. 13 of Sch. 
II. The learned counsel for the Special Deputy Collector on the other hand 
contended that the appropriate article under which the Court-fee is payable 
is either art. 3 or art. 1 of Sch. I. In support of his contention he placed 
great deal of reliance on s. 7(/) of the Bombay Court-fees Act, 1959, 


Section 8(7) of the Act reads: 


“Where any property is requisitioned or acquired under this Act, there shall be paid 
compensation the amount of which shall be determined in the manner and in accordance with the 
the principles hereinafter set out, that is to say,— 

(a) where the amount of compensation can be fixed by agreement, it shall be paid in 
accordance with such agreement ; 

(b) where no such agreement can be reached, the Central Government shall appoint as 
arbitrator a person who is, or has been, or is qualified for appointment as, a Judge of a High 
Court; 

(c) the Central Government may, in any particular case, nominate a person having expert 
knowledge as to the nature of the property requisitioned or acquired to assist the arbitrator 
and where such nomination is made, the person to be compensated may also nominate an 
assessor for the same purpose; = ° 

(d) atthe commencement of the proceedings before the arbitrator, the Central Government 
and the person to be compensated shall state what in their respective opinion is a fair amount 
of compensation; 

(e) the arbitrator shall, after hearing the dispyte, make an award determining the amount 
of compensation which appears to him to be just and specifying the person or persons to whom 
such compensation shall be paid; and in making the award, he shall have regard to the circum- 
stances of each case and the provisions of sub-sections (2) and (3), so far as they are applicable; 

(f) where there is any dispute as to the person or persons who are entitled to the com- 
pensation, the arbitrator shall decide such dispute and if the arbitrator finds that more persons 
than one are entitied to compensation, he shall apportion the amount thereof amongst such 
persons ; 

(g) nothing in the Arbitration Act, 1940 (X of 1940) shall apply to arbitrations under 
this section.” 


Section 9 says: 


“The amount of compensation payable under an award shall, subject to any rules made 
under this Act, be paid by the competent authority to the person or persons entitled thereto 
in such manner and within such time as may be specified in the award.” 


Section 11 provides for an appeal to the High Court against the award made 
by the arbitrator. In the Act there is no provision similar to sub-s. (2) of 
s. 26 of the Land Acquisition Act, 1894 whereunder every award made by the 
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Lands Acquisition Officer is to be deemed to be a deeree of Court. Therefore 
the question whether the award made under s. 8 of the Act is executable or 
not is a matter that requires furthér consideration. For the present, we shall 
proceed on the basis that it is not executable. But s. 9 of the Act requires 
the competent authority to pay the compensation awarded to the person or 
persons entitled thereto. Therefore we are unable to accept the contention of 
the learned counsel for the appellant that the award made by the arbitrator is 
something which has no effect and therefore it cannot be considered as an order. 
It is true that it is not an ‘order’ as defined in the Civil Procedure Code, the 
same having not been made by a civil Court. But the expression ‘order’ is 
not defined in the Act. The award of the arbitrator is undoubtedly a formal 
expression of a decision made by a competent authority. Further it is a deci- 
sion binding on the parties to the proceedings in which it is made. Therefore 
the question whether the order in question is executable or not appears to us 
to be irrelevant for the purpose of determining the point in issue. 

Section 5(7) of the Bombay Court-fees Act, 1959, provides that no docu- 
ment of any of the kinds specified as chargeable in the first or second sche- 
dule to this Act annexed shall be filed, exhibited or recorded in any Court 
of justice or shall be received or furnished by any public officer, unless in res- 
pect of such document there has been paid a fee of an amount not less than 
that indicated by either of the said schedules as the proper fee for such docu- 
ment, Section 7(1) of that Act provides: 


‘7, (1) The amount of fee payable under this Act on a memorandum of appeal against 
an order relating to compensation under any Act for the time being in force for the acquisition 
of land for public purposes shall be computed according to the difference between the amount 
awarded and the amount claimed by the appellant.” 


This provision is similar to s. 8 of the Court-fees Act, 1870. It clearly ap- 
plies to an appeal filed under s. 11 of the Act. It is true that provision is 
not a charging section. It only provides for the computation of the Court-fee 
payable. But that provision makes it clear that it relates to the computation 
of a Court-fee payable on ad valorem basis. It can have no connection with 
any Article providing for the payment of fixed Court-fee. Therefore the com- 
putation provided under that provision can only be of a Court-fee payable under 
one or the other Articles in Sch. T. Dealing with the scope of s. 8 of the Court- 
fees Act, 1870 Rankin C. J. in Anandalal Chakrabarti v, Karnani Industrial 
Bank, Ltd., observed (p. 582): 


“Section 8, while not itself imposing any fee upon any one, provides a rule for computa- 
tion of the fee payable under the Act in a certain class of cases. What it says is that, in the 
class of cases which it deals with, the amount of fee payable under the Act on a memorandum 
of appeal, is to be computed according to the difference between the two sums. Now, that 
section standing in the text of the Act proceeds clearly upon the assumption that otherwise 
in the Act there is a charge which is an ad valorem charge and is not a fixed charge: 

...The provisions of section 8, involving as they do that the fee in the class of cases dealt 
with is an ad valorem fee, are themselves sufficient to exclude any question of Article 11 of 
Schedule II being made applicable to such cases, It is not necessary to consider whether 
the Tribunal’s award, which is an order and not a decree, is an order having the force of a 
decree. Whatever the effect of that phrase may be, section 8 shows one perfectly clearly that an 
appeal regarding compensation in a Land Acquisition case is not under Article 11 of Schedule 
IT, because it is not a fixed fee at all.” 


We see no force in the contention that before s. 7(1) of the Bombay Court- 
fees Act, 1959 can be attracted to an appeal, the order under appeal must 
have the force of a decree. That section does not say so. It would not, there- 
fore, be proper on our part to add the words ‘‘having the force of a decree” 
after the word ‘order’ in s. 7(J7). In fact that section is so plain as not to 
require any interpretation. In that view, it is not necessary for us to con- 
sider any of the Articles in Sch. II of the Bombay Court-fees Act, 1959. All 


1 7(1931) LL.R, 59 Cal. 528. 
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that we have to see is under which Art. of Sch. I, the Court-fee is ‘payable. 
For the appellant it matters little whether he is asked to pay Court-fee either 
ander art. 1 or art. 3 of Sch. I, the Court-feo payable under both the Articles 
being the same. We are in agreement with the High Court that art. 3 of 
Sch: I is the relevant Article. That Article provides for the payment of ad 
valorem Court-fee at the rates prescribed in art. 1 of Sch. I on appeal petitions. 


The learned counsel for the appéllant urged that art. 3 of Sch. I of the Bom- 
bay Court-fees Act, 1959 is inapplicable because that Article refers to ‘‘plaint, 
application or petition (includizig memorandum of appeal), to set aside or 
modify any award otherwise than under the Arbitration Act, 19407’. 


Before Article 3 of Sch: I can be attracted, there must be (1) a plaint, ap- 
plication or petition (including a memorandum of appeal); (2) in that plaint, 
application or petition (including memorandum of appeal), there must be a 
prayer to set aside or modify‘any award and (3) .the award in question must 
not. be one under the Arbitration Act, 1940.. There is no dispute that the pro- 
ceedings with which we are concerned in this case fulfil two out of the three 
requirements enumerated above.’ The award concerned in the proceedings is 
not one made under the Arbitration Act, 1940 and through his cross-objection 
the appellant seeks to get the award modified, ‘The only point in controversy 
is whether the cross-objection filed ‘by the appellant can be considered as ‘‘ap- 
plication or petition’’ within the meaning of art.°3 of Sch. I. The words in 
the bracket ‘‘including memorandum of appeal’ in our opinion refer to the 
word ‘petition’ immediately preceding those words. ` In other words the word 
‘petition’ includes the memorandum of appéal’as well. The question is whether 
a cross-objection filed by a respondent in an appeal can be considered as a 
memorandum of appeal. We have no doubt that it is a memorandum of ap- 
peal in substance though not in form. It is a right given to a respondent in 
an appeal to challenge the order under appeal to the extent he is aggrieved by 
that order. The memorandum of cross-objection is bit one form of appeal. 
It takes the place of a cross-appeal. It is true that while art. 1 of Sch. I refers 
to ‘eross- objection’, art. 3 of that. Schedule does not refer to cross-objection as 
such but that in our opinion makes no differ ence, It is only an inartistic drafting. 

For the reasons mentioned above, we think that the decision of the High 
Court in C.B.G. Trust v. Union of India? is correct. In this view, it is not 
necessary’ for us to consider the correctness of the decision of the. Punjab 
High: Court in Sari Kanwar Jagat Bahadur Singh v. The Punjab State? 

In the result this appeal Jeus apd the same is dismissed—no costs. . 

Appeal dismissed 


~ 


Present : Before Mr. Justice J. C. Shah and Mr. Juslice K. S. Hegde. 
VALLABHDAS v. MADANLAL 'PREMSUKH.* 


Civil Procedure Code (Act V of 1908), 0O. XXII, T. Eoo a meaning of expression 
, in O. XXIL, r. 1. 

The expression “subject-matter” in OXXIti, nie 1, of the Civil Procedure Code, 1908, 
does not mean property. That expression has a reference to a right in property which the 
plaintiff sceks to enforce; it includes the cause of action and the relief claimed. Unless 

_ the cause of action and the relief claimed in the second suit are the sme as in the first suit, 
it cannot be said that the subject-matter of the second suit is the same as that in the pre- 
" vious suit. Mere identity of some of the issues in the two suits do not bring about an iden- 
tity of the subject-matter in the two suits.. Be edie means the bundle of facts 


2 (1987) 70: Bom. L.R. 407. ' *Decided, April 2, 1970. Civil Appeal 
8 [1957] I.L.R. Punjab 142. No. 615 of 1966. 
ae . icine ha 


_ 
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which have to be proved in order to entitle the plaintiff to the relief claimed by him. There- 
fore, where the cause of action and the relief claimed in the second suit are not.the same 
as the cause of action and the relief claimed in the first suit, the second suit cannot be, con- 
sidered to have been brought in respect of the same subject-matter os the first suit. 


Singa Reddi v. Subba Reddi! and Rakhmabai v. Mahadeo Narayan’, approved. 


THE facts appear in the judgment. 


B. R. L. Iyengar, with S.K. Mehta of K.L. Mehta & Co., for the appellant. 
S.N. Kherdekar, G.L. Sanghi and A.G. Ratnaparkhi, for respondent No. 1. 


Hrane J. One Prem Sukh was the owner of the suit properties. Parvatibai 
was his wife. They had no children. Prem Sukh gifted some of his proper- 
ties to his wife on June 14, 1943. Dr. Madan Lal’s (respondent No. 1 in this 
appeal) case is that Prem Sukh adopted him on July 12, 1943. Thereafter 
it is said that Prem Sukh adopted on April 10, 1946, the appellant Vallabh 
Das. On April 29, 1946, Dr. Madan Lal instituted a suit for a declaration 
that he is the adopted son of Prem Sukh and for partition and possession of 
his share in the family properties. Prem Sukh denied the adoption pleaded 
by Dr. Madan Lal. On the other hand he alleged that Vallabh Das was his 
adopted son. In view of that allegation, Vallabh Das was added as a supple- 
mental defendant in that suit. No relief was claimed against him. During 
the pendency of that suit Prem Sukh died. Thereafter Dr. Madan Lal moved 
the Court to withdraw the suit. He was permitted to withdraw the same with 
liberty to file a fresh suit on the same cause of action on condition that he 
pays the defendants’ costs of that suit before instituting a fresh suit. There- 
after Parvatibai bequeathed her properties to Dr. Madan Lal and died soon 
after. The suit from which this appeal arises was brought on November 29, 
1951 even before the costs of Vallabh Das (the appellant herein) in the pre- 
vious suit had been paid. Vallabh Das resisted the suit on various grounds. 
He contended that Dr. Madan Lal was not adopted by Prem Sukh; even if 
he had been adopted, that adoption was not valid under the Benaras School 
of Hindu law by which the parties were governed as Madan Lal was a married 
man on July 12, 1943 and lastly the suit as brought is not maintainable as 
Dr. Madan Lal had not paid the costs due to him under the order in the pre- 
vious suit before instituting the present suit. Both the trial Court as well as 
the. High Court in appeal rejected every one of the contentions taken by 
Vallabh Das and decreed the suit as prayed for. Thereafter this appeal was 
brought after obtaining special leave from this Court. 


The factum of the adoption has been upheld both by the trial Court as well 
as by the High Court. There is evidence to support that finding. No con- 
vincing circumstance was brought to our notice requiring us to review the evi- 
dence over again. This Court ordinarily does not interfere with concurrent 
findings of fact. We see no justification to disturb the concurrent finding of 
fact arrived at by the trial Court and the High Court. 


As regards the validity of the adoption, the contention of Vallabh Das that 
the adoption was invalid rests on the plea that on July 12, 1943 Dr. Madan 
Lal was a married man. This plea has been negatived by the trial Court as 
well as by the High Court. They have come to the conclusion that Dr. Madan 
Lal was not a married man on that date and that he was married subsequent- 
ly. Here again there is no good ground for us to interfere with the finding 
of fact reached by those Courts. 


The only contention that was seriously pressed before us on behalf of the 
appellant was that the suit under appeal is not maintainable as the condition 
precedent imposed by the Court in the earlier suit namely the payment of de- 


1 (1915) I.L.R. 89 Mad. 987, F.B. L. R. 85. 
2 (1917) LL.R. 42"Bom. 155, s.c. 20 Bom. 
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fendants’ costs by the plaintiff before bringing a fresh suit on the same cause 
of action had not been complied with. We do not think that this contention 
is well founded. 


Rule 1, O. XXIII, Code of Civil Procedure empowers the Courts to permit 
a plaintiff to withdraw from the suit brought by him with liberty to institute 
a fresh suit in respect of the subject-matter of that suit on such terms as it 
thinks fit. The term imposed on the plaintiff in the previous suit was that be- 
fore bringing a fresh suit on the same cause of action, he must pay the costs 
of the defendants. Therefore we have to see whether that condition governs 
the institution of the present suit. For deciding that question we have to see 
‘whether the suit from which this appeal arises is in respect of the same sub- 
ject-matter that was in litigation in the previous suit. The expression ‘‘sub- 
ject-matter’’ is not defined in the Civil Procedure Code. It does not mean 
property. That expression has a reference to a right in the property which 
the plaintiff seeks to enforce. That expression includes the cause of action and 
the relief claimed. Unless the cause of action and the relief claimed in the 
second suit are the same as in the first suit, it cannot be said that the subject. 
matter of the second suit is the same as that in the previous suit. Now com- 
ing to the case before us in the first suit Dr. Madan Lal was seeking to en- 
foree his right to partition and separate possession. In the present suit he 
seeks to get possession of the suit properties from a trespasser on the basis of 
his title. In the first suit the cause of action was the division of status between 
Dr. Madan Lal and his adoptive father and the relief claimed was the conver- 
sion of joint possession into separate possession. In the present suit the plain- 
tiff is seeking possession of the suit properties from a trespasser. In the first 
ease his cause of action arose on the day he got separated from his family. 
In-the present suit the cause of action, namely, the series of transactions which 
formed the basis of his title to the suit properties, arose on the death of his 
adoptive father and mother. It is true that both in the previous suit as well 
as in the present suit the factum and validity of adoption of Dr. Madan Lal 
eame up for decision. But that adoption was not the cause of action in the 
first nor is it the cause of action in the present suit. It was-merely an ante- 
cedent event which conferred certain rights on him. Mere identity of some 
of the issues in the two suits do not bring about an identity of the subject- 
matter in the two suits. As observed in Rakhmaba v. Mahadeo Narayan, the 
expression ‘‘subject-matter’’ in O. XXIII, r. 1, Code of Civil Procedure means 
the series of acts or transactions alleged to exist giving rise to the relief claim- 
ed. In other words ‘‘subject-matter’’ means the bundle of facts which have to 
be proved in order to entitle the plaintiff to the relief claimed by him. We 
accept as correct the observations of Wallis C. J. in Singa Reddi v. Subba Redd? 
that where the cause of action and the relief claimed in the second suit are 
not the same as the cause of action and the relief claimed in the first suit, the 
second suit cannot be considered to have been brought in respect of the same 
subject-matter as the first suit. 
For the reasons mentioned above, this appeal fails and the same is dismissed 
with costs. 
Appeal dismissed. 


1 (1917) LL.R. 42 Bom. 155, s.c. 20 2 (1915) I.L.R. 89 Mad. 987, F.B. 
Bom, L.R. 85, 
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Before Mr, Justice K. K. Desai and Mr. Justice Deshpande. 
SMT. PURNABAI BAPU JAWALE v. STATE OF MAHARASHTRA.* 


Maharashtra Agricultural Lands (Ceiling on Holdings) Act (Mah. XXVII of 1961), Secs. 19, 18, 
20—Bombay Tenancy and Agricultural Lands Act (Bom. LXVII of 1948)—Whether the 
Ceiling Act prescribes ceiling as to area for restoration to landlord. 


The Maharashtra Agricultural Lands (Ceiling on Holdings) Act, 1961, does not provide 
for and/or prescribe any ceiling as to the area which could be restored in possession of the 
landiord. The ceiling of area for restoration of possession to the landlord under s. 19 
must be found in and in fact is as prescribed by the Bombay Tenanoy and Agricultural 
Lands Act, 1948. 


Tae facts appear in the judgment. 


Dr. B. R. Naik, for the petitioners. 
S.C. Pratap, Assistant Government Pleader, for respondents Nos. 1 and 2. 


DESHPANDE J. Two lands bearing Survey Nos. 189 and 140 measuring in all 88 
acres 11 gunthas of village Chandekasare belonged to Bapu and Pandu, nephew 
and uncle respectively. Major portions of these lands were irrigated and 
were in possession of one Bahiru Zagadu as tenant. In the course of inquiry 
in the holding of the said tenant under s. 14 of the Maharashtra Agricultural 
Lands (Ceiling on Holdings) Act, 1961, hereinafter referred to as “the Ceiling 
Act”, the tenant was found to be a surplus landholder. Before, however, 
his surplus lands were finally delimited, both Bapu and Pandu, appeared 
before the Deputy Collector in response to notices under s. 20 to claim 
resumption of these lands under s. 19 for personal cultivation. Bapu alone 
_ claimed entire two lands, alleging that on partition with Pandu in the year 
1955-56 these lands were given to Bapu and he was entitled to claim so much 
more area of land as would make up the total of 108 acres which is the ceiling 
area for his Taluka under the Ceiling Act. Pandu supported Bapu’s claim of 
partition and alternately claimed resumption of his share for himself. The 
Deputy Collector, by his order dated September 80, 1965 rejected their case of 
partition for want of any evidence and held that Bapu and Pandu had each eight 
annas shares in the lands. Pandu himself was already declared a surplus land- 
holder, and as such was found disentitled to claim resumption of any area out 
of these lands. Bapu was found already to have been in possession of 87 acres 
88 gunthas of Jirayat land. The Deputy Collector, ordered restoration of land 
in favour of Pandu to the extent of 2 acres 20 gunthas out of his eight annas 
share in survey No. 140. This area of 2 acres 20 gunthas is perennially irrigated 
land and the same is admittedly equivalent to 10 acres 2 gunthas of Jirayat land. 
Upon restoration of land as ordered, the total area possessed by Bapu for personal 
cultivation came to 48 acres of Jirayat land which is the prescribed ceiling area 
under s. 5 of the Bombay Tenancy and Agricultural Lands Act of 1948 hereinafer 
referred to as “the Tenancy Act”. Claim of Bapu to resume land to the extent 
of ceiling of 108 acres fixed by the Ceiling Act was rejected on the ground that 
the same would be contrary to the ceiling of 48 acres fixed under the Tenancy 
Act. Bapu having died, his,four heirs and Pandu challenged this order in revision 
to the Commissioner but without success. Petitioners Nos. 1 to 4 being the 
heirs of Bapu, and petitioner No. 5 Pandu challenge the validity and the legality 


*Decided, March 3, 1971. Special Civil Application No. 1695 of 1068. 
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of the order of the Additional Commissioner, Poona, dated March 20, 1968, in 
this special civil application under art. 227 of the Constitution. 


Dr. B. R. Naik, the learned advocate appearing for the petitioners, relies on 
the non-obstante clause in s. 19 (b) of the Ceiling Act and contends that the pro- 
visions in the Tenancy Act fixing the ceiling for the area that could be resumed 
by a landlord are irrelevant in the matter of resumption of land by a landlord 
under the Ceilings Act. Relevant parts of s. 19 may be conveniently quoted here: 

“Where, during any inquiry into the holding of any person .,. under the last preceding 
section, it appears that— 

(a) the whole or any part of the surplus land, delimited under the foregoing provisions, is 
held by that person from a landlord, and 

(6) the landlord has a right of resumption for personal cultivation in respect of that land 
(or a part thereof) under the relevant tenancy law applicable to such land, 


the Collector shall ... notwithstanding anything contained in that tenancy law ... restore 
possession to the landlord of so much only of the surplus land, as heis entitled to resume; and the 
balance, if any, shall be surplus land”, 

Towards ascertaining the true meaning and effect of the above provisions, 
it is convenient to notice the following : 


As appears from the preamble, the other scheme and particularly s. 3 thereof, the 
Ceilings Act was enacted for securing equitable distribution of agricultural lands 
to landless persons for personal cultivation and the ceiling and/or the maximum 
area to be continued in possession of the holders—whether landlords or tenants— 
was fixed, so that the surplus land held by the holders could be acquired 
and distributed. Apparently, the main scheme of this law was not for enacting 
any provisions for resumption of lands from tenants-holders for redistribution 
thercof amongst any landlords. Towards fulfilment of the above purpose, ceiling 
area was fixed under ss. 4 to7 and inquiries were directed to be held against land- 
holders, whether landlords and tenants, in respect of the lands in their possession 
and under s. 27 a scheme for distribution of the surplus land amongst parties 
mentioned therein in order of the priority fixed thereby was enacted. Under 
gub-s. (2) of s. 27, land resumed by a landlord under the Tenancy Act was directed 
to be redistributed amongst his tenants. The ceiling area fixed under this Act 
was entirely irrelevant to the purpose and object of the Tenancy Act. As appears 
from the preamble and different sections thereof, the Tenancy Act was enacted 
with the main purpose of improving the economie and social conditions of peasants 
and in that connection to assume management of estates held by landholders.. 
Towards that object, provisions relating to ceiling area and economic holding 
were enacted in ss. 5 to 7. The normal rights of landlord to terminate tenancy 
were curtailed by provisions in ss. 14 and 15. Right of resumption was 
conferred on the landlord under s. 81. Under s. 82, from appointed day, the 
protected tenants were deemed to have purchased the lands in their possession. 
The Chapter III cnacted provisions conferring special rights and privileges of 
tenants, and for distribution of land for personal cultivation. It requires to be 
noticed that apart from certain special provisions in Chapter II-A and Chapter 
ITI-AA, the sections in Chapter ITI are the only sections providing for the rights 
of ‘a landlord for resumption of lands let to tenants for personal cultivation by 
landlords. Apparently, the provisions in this Chapter III are the only permanent 
provisions that the Legislature intented to enact for conditions on and in which 
landlords should be entitled to resume possession of lands Jet out to an agricul- 
turist tenant. One of the conditions mentioned in s. 81A. (b) is “..., the landlord 
shall be entitled to take possession of so much, area of the land leased as will be 
sufficient to make up the area in his possession to the extent of a ceiling arca”. 
The substance of the contention made by the petitioners is that the provisions 
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in s. 19 of the Ceilings Act have rendered the above condition in s. 81A (b) of 
the Tennacy Act nugatory. Some of the other conditions prescribed by Chapter 
III are: The landlord must require the land in question for cultivating personally. 
Notice of termination should have been given before December 81, 1956. At 
the date of the above notice, the landlord should not be in possession of lands 
to the extent of the prescribed ceiling area. The income by cultivation must be 
the principal source of income for a Jandlord’s maintenance. Under s. 82, in 
cases in which notice of termination of tenancy was not served under-s. 81, 
which must be before December 81, 1956, the tenant became deemed purchaser 
of lands in his possession. Under s. 82P, in cases in which purchase of any land 
by tenant became ineffective, the Tribunal prescribed was empowered to resume 
the land and dispose of the same in accordance with the scheme of priorities 
prescribed in sub-s. (2). It is significant that lands were not allowed to be 
resumed by and /or to continue in ownership of the landlord and were directed to 
be distributed amongst third parties mentioned in the section. It is essential to 
remember what is discussed above whilst reading the provisions of s. 19 of the 
Ceilings Act on which reliance is placed by the petitioners. 

In connection with the inquiries for resumption of surplus land under s. 18 
of the Ceilings Act, the Collector is directed to consider matters mentioned in 
cls. (a) to (L) of the section. The cls. (h) and (k) run as follows : 


“(h) Whether any land is held by the person as tenant, and if so, whether, his landlord has 
a subsisting right of resumption of the land for personal cultivation, under the relevant tenancy 
law applicable thereto ?” 


“(k) Which particular lands out of the total land held by him, should be delimited as 
surplus land ?” 


Clause (a) of sub-s. (3) of s. 20 runs as follows : 


(3) +... the Collector shall, after hearing the landlord or his agent and any other person 
interested in the surplus land... ascertain 


(a) whether the landlord is entitled to restoration of the possession of the whole or any 
part of such surplus land, and if so, the area and other particulars of such land; and... ” 


Apparently, the contents of cl. (h) in s. 18 and cl. (a) of sub-s. (3) of s. 20 have 
reference to the right of resumption of land by the landlord that is referred to 
in s. 19. In that connection, under the above cl. (h), the inquiry is directed to 
ascertain if the right of resumption which must be for personal cultivation is 
subsisting under the Tenancy Act. The result of that inquiry must be declared 
in the order to be passed in accordance with the contents of cl. (a) of sub-s. (3) 
of s. 20. All that is discussed above throws considerable light for ascertaining 
the true meaning of the provisions in s. 19. For the Collector to exercise power 
under the last part of s. 19 for the restoration of possession of any surplus 
delimited land to the original owner landlord, the first essential finding required 
in cl. (b) of s. 19 is that “the landlord has a right of resumption for personal 
cultivation in respect of that land (or a part thercof) under the relevant tenancy 
law ...”. If an affirmative finding can be made as regards the above matter, 
the second part of the section provides that “the Collector shall notwith- 
standing anything contained in that tenancy law ..., restore possession 
to the landlord of so much only of the surplus land, as he is entitled to resume; 
and the balance, if any, shall be surplus land”. The language in the above part 
of the section is unambiguous and clear. The landlord is entitled to restoration 
of possession of so much of the land as he is entitled to resume. The question is, 
under what law and/or in what right? The limitation is apparently as regards 
the area. That is clarified by the use of the phrase “so much”. The Ceiling Act 
does not provide for and/or prescribe any ceiling as to the area which could be 
restored in possession of the landlord. The Ceiling Act in fact is not enacted for 
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ACCOMPLICE EVIDENCE, Corroboration. 


The nature of corroboration in the case of 
an accomplice is that it is confirmatory evi- 
dence and it may consist of the evidence 
of second witness or .of circumstances like 
the conduct of the person against whom it 
is required. Corroboration must connect 
or tend to connect the accused with the 
crime. When it is said that the corro- 
borative evidence must implicate the ac- 
cused in material particulars it means that 
it is not enough that a piece of evidence 
' tends to confirm the truth of a part of the 
testimony to be corroborated. That evidence 
must confirm that part of the testimony 
which suggests that the crime was commit- 
ted by the accused. If a witness says that 
the accused and he stole the sheep and he 
put the skins in a certain place, the dis- 
covery of the skins in that place would not 
corroborate the evidence of the witness 
against the accused. But if the skins were 
found in the accused’s house, this would cor- 
roborate because it would tend to confirm 
the statement that the accused had some 
hand in the theft. 


SHESHANA BHUMANNA v. THE STATE. 
73 Bom. L.R. S.C.) 806. 


ACT OF GOD. See NEGLIGENCE. 
73 Bom. L. R, 723. 


ACT OF STATE. See NEGLIGENCE. 
73 Bom. L. R. 723. 


ACTS (Bombay): 


1874—1HII. 
See BOMBAY HEREDITARY OFFICES’ ACT. 


1879—VI. 
See BOMBAY PORT TRUST ACT. 


ste SOS SL 
- See MUNICIPAL ACT (CORPORATION). 


1947— XI. 
See BOMBAY INDUSTRIAL RELATIONS ACT. 


manara WEES, 
See BOMBAY AGRICULTURAL DEBTORS RE- 


LIEF ACT, 
i, © O, G G 
See BOMBAY MONEY-LENDERS ACT. 
LVII. 


See BOMBAY RENTS, HOTEL AND LODGING 
' House RATES CONTROL ACT. 


See BOMBAY PREVENTION OF FRAGMENTA- 
yo AND CONSOLIDATION OF HOLDINGS 
CT. 


etn | 48 — XV IT, i 
Sée BOMBAY TENANCY AND AGRICULTURAL 
LANDS ACT. 


ACTS (Bombay)—(Contd.) 





19 LXXIX. 
a BOMBAY SHOPS AND ESTABLISHMENTS 
CT. 





1949-.-LTX, 
See MUNICIPAL ACT 


Co 
(PROVINCIAL). a ene) 





1950-—X XIX, 
See BOMBAY PUBLIC TRUSTS ACT. 


1951-—X XII, 
See BOMBAY POLICE ACT. 


See BOMBAY CINEMAS (REGULATION) ACT. 


1955-—-XXVIL 
See BOMBAY TOWN PLANNING ACT, 


1958-—LX. 
See BOMBAY STAMP ACT, ~ 














J 


X 
See BOMBAY TENANCY AND AGRICULTURAL 
LANDS (VIDARBHA REGION) ACT. 


1959-—III. 
See BOMBAY VILLAGE PANCHAYATS ACT. 


- XXXVI. 
See BOMBAY COURT=-FEES ACT. 


1965—XXXL 
See BOMBAY TENANCY AND AGRICULTURAL 
LANDS (AMENDMENT) ACT, 














ACTS (C.P.): 


> 





1922-—IL 
See C. P, & BERAR MUNICIPALITIES ACT. 


1950—ITL 
See CITY OF NAGPUR CORPORATION ACT. 





ACTS (india): 


1856—XV. 
See Hinpu Wipows’ REMARRIAGE ACT. 


1860—XLV. 
See PENAL CODE. 


1870—VIL 
See COuURT-FEES ACT. 


See EVIDENCE ACT. 
See CONTRACT ACT. 


1878—VIL. 
See CUSTOMS ACT. 
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ACTS (india)—(Contd.) 


1881—XXVI. 
See NEGOTIABLE INSTRUMENTS ACT. 


1882—-[I. 
See TRUSTS ACT. 





b. 


See TRANSFER OF PROPERTY ACT. 


XV. 
See PRESIDENCY SMALL CAUSE COURTS 


ACT. 





See LAND ACQUISITION ACT. 


1897—X. 
See GENERAL CLAUSES ACT. 


1898—V. 
See CRIMINAL PROCEDURE CODE. 


1908 —V. 
See CIVIL PROCEDURE CODE. 


TX. 
See LIMITATION ACT. 


See PRESIDENCY-TOWNS INSOLVENCY ACT. 


1920—V. 
See PROVINCIAL INSOLVENCY ACT. 


1923— VIL. 
See WORKMEN’S COMPENSATION ACT, 


1925—-XX XIX. 
See SUCCESSION ACT.. 


1932—IX. 
See PARTNERSHIP ACT. 


See PAYMENT OF WAGES ACT. 


See MOTOR VEHICLES ACT, 
1940—XXHI. 

See DRUGS AND COSMETICS ACT. 
1944—J, 

See CENTRAL ExcISes AND SALT ACT, 


1947—XIV. 
See INDUSTRIAL DISPUTES ACT. 


XXIV. 
See RUBBER ACT. 


nerves | 948 —-T XII. 
See FACTORIES ACT. 


1951— XLII. 
See REPRESENTATION OF THE PEOPLE ACT. 
$$ LXV, 
See INDUSTRIES (DEVELOPMENT AND REGU- 
LATION) ACT. . 


1952—XXX. 
See REQUISITIONING AND ACQUISITION 
OF IMMOVABLE PROPERTY ACT. 
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ACTS (ndia)—(Contd.) 


1952—-X XXII. | 
See CONTEMPT OF COURTS ACT. 


- 1954—KXXVIT, 
See PREVENTION OF FOOD ADULTERATION 
ACT. 


XLIV. 
See DISPLACED PERSONS (COMPENSATION 
AND REHABILITATION) ACT. 


nnn | QF See K, 
See ESSENTIAL COMMODITIES ACT, 


$$ 2 XV, 
See HINDU MARRIAGE ACT. 


1956—I. : 
Sec COMPANIES ACT. 


> > © oe 
See HINDU SUCCESSION ACT. 


> © i i 
See Hinpu MINORITY AND GUARDIANSHIP 
ACT, 





an > ® V | | A 
See HINDU ADOPTION ‘AND MAINTENANCE 
ACT, 


1957—X XT, 
See RAILWAY PROTECTION Force ACT. 


orcs | JS Fe XT TET, 
See TRADE AND MERCHANDISE MARKS ACT. 


renerne |) G Zones TT, 
See CUSTOMS ACT. 


1963—XLVII. 


| See SPECIFIC RELIEF ACT. 


st | GGe AA L, . 
See PAYMENT OF BONUS ACT. 


ACTS (Maharashtra): 
1960—IV. 


See SUITS VALUATION (MAHARASHTRA Ex- 
TENSION AND AMENDMENT) ACT. 


rile ciation) 961 aK KEV, 
Sce MAHARASHTRA CO-OPERATIVE SOCIETIES 
ACT. 


$n OA, WAL, 
Se¢ MAHARASHTRA AGRICULTURAL LANDS 
(CEILING ON HoLpINGs) ACT. 


ALY. 

See HYDERABAD TENANCY AND AGRICUL- 
TURAL LANDS (RE-ENACTMENT, VALIDA- 
TION AND FURTHER AMENDMENT) ACT. 


1964—X X11. 
See NAGPUR UNIVERSITY ACT. 


1965—-XL. 
See MUNICIPALITIES ACT (MAHARASHTRA). 





x 
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ADMINISTRATION SUIT—-SOLICITOR, 
In an administration suit the solicitor ‘has 
to be paid for his efforts the costs, charges 
and expenses properly incurred in recovering 
or preserving the property. 
UNION OF INDIA vy. OFFICIAL ASSIGNEE. 
73 Bom. L.R. (0.C.J.) 623. 


ALIENATION, distinguished from lease. 

“Alienation” means transfer of owner- 
ship of property to another person. The word 
applies to absolute conveyance of immove- 
able property and imports an actual transfer 
of title. It does not include a lease. 
PITAMBAR GOVINDA y. ABDUL GAFAR. 

l 73 Bom. L.R. 466. 


BOMBAY AGRICULTURAL DEBTORS 
RELIEF ACT (Bom. Act XXVIII of 1947), 
S. 2(/5). See BOMBAY AGRICULTURAL 
DEBTORS RELIEF ACT, 1947, S. 40. 

73 Bom. L.R. 466. 


————-—-§, 28. See BOMBAY AGRICULTURAL 
DEBTORS RELIEF ACT, 1947, S. 40. 
73 Bom. L.R. 466. 


S, 40—Bombay Land Revenue Code 
(Bom. V of 1879), Sec. 2(20)—Maharashtra 
Land Revenue Code (XLI of 1966), Sec. 
2(2)—-Transfer of Property Act (IV of 1882), 
Secs. 105, 5—Whether lease “alienation” 
within meaning of s. 40, Bom. Act XXVIII 
of 1947—-Alienation, meaning of. | 

A lease is not an “alienation” within the 
meaning of that word in s. 40 of the Bom- 
bay Agricultural Debtors Relief Act, 1947. 

“Alienation” means transfer of ownership 
of property to another person. The word a 
plies to absolute conveyances of immovable 
property and imports an actual transfer of 
title. It does not include a lease. 
PITAMBAR GOVINDA vy. ABDUL GAFAR. 

3 Bom. L.R. 466. 


eee 53, See BOMBAY AGRICULTURAL 
Destrors RELIEF Act, 1947, S. 40. 
73 Bom. L.R. 466. 


BOMBAY CINEMAS (REGULATION) ACT 
(Bom. XI of. 1953), S. 5—— Bombay Cinema 
Rules, 1954. Rule 5(2)-—-Expression “abso- 
lute discretion” in r. 5(2) whether postulates 
arbitrary authority. 

The State Government cannot relying up- 
on the Bombay Cinema Rules, 1954, assume 
to itself the jurisdiction of the Licensing 
Authority to issue a licence under the Bom- 
bay Cinemas (Regulation) Act, 1953. Power 
to control the Licensing Authority under s. 5 
of the Act is not the power to supplant the 
Licensing Authority. The power to grant a 
licence under the Act is quasi-judicial, and 
by the use of the expression “absolute dis- 
cretion” under rule 5(2) of the Rules it is 
not intended to invest the Licensing Autho- 
rity with arbitrary power so as to destroy the 
limitations to which it is subject by its in- 
herent nature. The Act does not purport to 
confer arbitrary authority upon the Licensing 
Authority or the State Government, and by 
the use in the Rules of the expression “abso- 
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BOMBAY CINEMAS (REGULATION) 
ACT, S. 5—(Contd.) 


lute discretion” the legislative intent disclosed 
by the Act, cannot be superseded. 
STATE OF GUJARAT v. KRISHNA CINEMA, 

73 Bom. L.R. (S.C) 896. 


BOMBAY CINEMA RULES, 1954, R. 5(2). 
See BOMBAY CINEMAS (REGULATION) ACT, 
1953, S. 5, 73 Bom. L.R. (S.C.) 896. 


BOMBAY  COURT-FEES ACT (Born. 
XXXVI of 1959), 8 6—Suits Valuation 
(Maharashtra Extension and Amendment) 
Act (Mah. IV of 1960), s. 3. 

Where the State Government under s. 3 
of the Suits Valuation (Maharashtra Exton- 
sion and Amendment) Act, 1960 has not 
made rules for determining the value of land 
for purposes of jurisdiction in suits mention- 
ed in paras. (v) and (vi) and cl. (d) of para. 
(xi) in s. 6 of the Bombay Court-fees Act, 
1959, the value for purposes of jurisdiction 
will be the market value of the land. 
SHANTABAI yv. KAMLAKANT. 

73 Bom. L.R. 341. 

mmm, 7 {I)e See BOMBAY COURT-FEES 
Act, 1959, SCH. I, ART. 3. 

73 Bom. L.R. (S.C.) 903. 


wm SCH IT, ART. 3— Requisitioning 
and Acquisition of Immovable Property Act 
(XXX of 1952), Sees. 11, 8(1), 9—Claim 
made in cross-objection filed in appeal under 
s. lI of Act. XXX of 1952—Whether Court- 
fee payable under Art. 13 Sch. H or Art. 3 
Sch, I—Cross-objection filed in appeal whe 
ther can be considered a memorandum of 
appeal. 

On a claim made in the memorandum of 
cross-objection filed in an appeal under s. 11 
of the Requisitioning and Acquisition of Im- 
movable Property Act, 1952, Court-fee is 
payable under art. 3 of Sch. I of the Bom- 
bay Court-fees Act, 1959, 

A cross-objection filed by a respondent in 
an appeal is a memorandum of appeal in 
substance though not in form. It is a right 
given to a respondent in an appeal to chal- 
lenge the order under appeal to the extent 
he is aggrieved by that order. The memo- 
randum of cross-objection is but one form 
of appeal. It takes the place of a cross-appeal. 
SAHADU v. SP. Dy. COLLECTOR 

73 Bom. L.R. (S.C.) 903. 


monn SCH, TW, ART. 13. See BOMBAY 
CourT-FEES ACT, 1959, Scu. I, ART. 3. 
73 Bom. L.R. (S.C.) 903, 


BOMBAY HEREDITARY OFFICES ACT 
(Bom. HI of 1874)—Applicability of Act to 
former Kolhapur State—Whether Act over- 
rode the vat-hukams. 

The Bombay Hereditary Offices Act, 1874, 
did not apply to the former Kolhapur State 
so as to override the specific directions of 
the vat-hukams which had legal and binding 
force in that State. Where, however, there 
were no specific hukams the general prin- 
ciples of the Act may be applicable. 
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BOMBAY HEREDITARY OFFICES ACT 
~——(Contd.) 


Only those vat-hukams which were purpor- 
ted to have been expressly issued by the autho- 
rity of the ruler of the Kolhapur State whether 
they emanated from the Prime Minister, the 
Political Agent, Sursubha (the Commissioner 
of revenue division) or the prant officers, had 
the force of law. All the other vat-hukams 
which were issued by the several officers as 
executive orders, did not have any legal 
force. 

SHIVAGONDA vy. RUDRAGONDA. 
73 Bom. L.R. (S.C.) 104. 


' BOMBAY HIGH COURT APPELLATE 
SIDE RULES, 1960, CHAP. XXVI, RULE 6. 
See CRIMINAL PROCEDURE Cope, 1898, S. 419. 

73 Bom. L.R. (S.C) 138. 


BOMBAY HIGH COURT RULES (O.S), 
R. 497. See BompBay HicGH Court RULES 
(O. S.), R. 500-A. 

73 Bom. L.R. (0.C.J.) 523. 


omen, 500-A—Civil Procedure Code 
(Act V of 1908), O. XXI, rr. 72, 84, 85; Q. 
XXXIV rr. 5(3), 4(1), 10, 13—Mortgagee 
granted liberty to bid and set-off whether on 
purchase can set-off deposit amount of 25 per 
cent.—Such mortgagee whether entitled to set- 
off estimated costs subsequent to decree abso- 
lute for sale—Amount to which r. 500-A Gi) 
applies—Whether mortgagee can ask for ex- 
tension of time in proceeding taken out by 
mortgagor-——Discretion to grant extension of 
time whether available to Court hearing ape 
peal against order of Chamber Judge. 

Where the mortgagee-decree-holder is de- 
clared the purchaser and he has been granted 
liberty to bid and set-off, then even though 
there is no specific order permitting the set- 
off against the amount of the deposit of 25 
per cent. reguired to be made under sub- 
rule (i) of Rule 50090-A of the Original Side 
Rules, he is entitled to set-off the amount 
decreed in his favour by the mortgage decree 
to the extent of that decretal amount first 
against the deposit of 25 per cent. and there- 
after against the balance of his purchase 
price. 

In a sale under a mortgage decree when 
an order is made under the Original Side 
Rules giving liberty to the mortgagee-decree- 
holder to bid and set-off, the liberty to set- 
off would imply that to the extent of the 
amount of the set-off it “otherwise orders” 
as contemplated by sub-rule ( of Rule S00-A 
unless the order contains a contrary or in- 
consistent provision. 

It is the practice of the Bombay High 
Court that a mortgagee-decree-hoider who is 
given liberty to bid and set-off is entitled to 
estimate costs subsequent to the decree abso- 
lute for sale of the mortgaged property and 
set-off the same against the purchase 
price. The effect of the existence of such a 
practice is to read it by necessary implica- 
tion into the provisions of Rule 500-A of 
the Original Side Rules and into the decrees 
passed in the forms prescribed by the Rules 
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BOMBAY HIGH COURF RULES (03.)— 


R. 500-A—(Conid.) 


for drawing up Preliminary Mortgage De- 
crees and Decrees Absolute for Sale unless 
there is some order of the Court to the con- 
trary. Such a practice is not in any way re- 
pugnant to or inconsistent with any provision 
of law. 

The quantum or the amount to which sub- 
rule (ii) of Rule 500-A applies would, by 
reason of the aforesaid practice, be the 
balance of the purchase price as otherwise 
ascertained reduced by the estimated amount 
of costs. 

in a proceeding taken out by the mortgagor, 
the mortgagee can, if it is necess as and 
by way of defending against the relief asked 
for in that proceeding by the mortgagor, re- 
quest the Court to extend the time under sub- 
rule (ii) of Rule 500-A. 

The discretion which Rule 500-A vests in 
the Chamber Judge to grant extension of 
time is also available to the Court when hear- 
ing an appeal against the order of the Cham- 
ber Judge. 


* MoTILAL MILLS LTD. v, L. I. 


CORP. 
73 Bom. L.R. (O. CJ.) 523. 


—R, 1086. See BOMBAY HIGH COURT 
RuLes (O.S.), R. 500-A. 
73 Bom. L.R. (0.C.J.) 523. 


BOMBAY INDUSTRIAL RELATIONS ACT 
(Bom, XI of 1947), 8. 3-—Industrial Disputes 
Act (XIV of 1947), Secs. 25F, 25G, 25H-—~ 
Whether “retrenched employee’ an employee 
within s. 3(13)—Such employee whether can 
apply for reinstatement. 

A “retrenched employee” is an employee 
within s. 3(73) of the Bombay Industrial Re- 
lations Act, 1946 (as the section stood prior 
to its amendment by Mah. Act XXII of 
1965) and can apply to a Labour Court for re- 
instatement under ss. 78 and 79 of the Act. 

The words “any person employed” in s. 3 
(13) of the Act mean any person employed 
to do work at any time and the definition 
contained in that section has no reference 
to the point of time at which the person 
whose case is under consideration was doing 
his work. 

A retrenched employee is also “a person 
employed in any industry” within the main 
definition of “employee” in s. 3(73) of the 
Act. 

K. B. KHATAVKAR v. TAKI. 
73 Bom. L.R. (Œ.B.) 570. 


en, 78. See 
RELATIONS ACT, 5. 3. 
73 Bom. L.R. (F.B.) 578. 


——_——.-§, 79, See 
RELATIONS ACT, S. 3. 
73 Bom. L.R. (F.B.) 570. 


BOMBAY MONEY-LENDERS ACT Bom. 
XXXI of 1947), S. 2—- Negotiable Instru- 
ments Act (XXVI of 1881), Sec. 80—Civil 
Procedure Code (Act V of 1908), O. XXXVIT 
—Promissory note not mentioning rate of in= 
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BOMBAY MONEY-LENDERS ACT, S. 2 
—(Contd.) 


terest and interest not claimed in suit on it-— 
Whether transaction “loan” within s. 2(9) of 
Money-lenders Act. 

The expression “an advance at interest” 
in s. 2(9) of the Bombay Money-lenders Act, 
1946, covers cases where the interest was pro- 
vided by the contract as well as cases where 
the interest was payable under a statute. 

In a suit filed on a promissory note in 
which the rate of interest was not mentioned 
and no interest was claimed in the suit, the 
question was whether the transaction was 
“loan” within the meaning of that word in 
> rr of the Bombay Money-lenders Act, 

Held, that by virtue of s. 80 of the Nego- 
tiable Instruments Act, 1881, the advance 
made under the promissory note was an ad- 
vance at interest and, therefore, a loan with- 
in the,meaning of s. 2(9) of the Bombay 
Money-lenders Act, 

DHARAMDAS MOTIBHAI v. SHIDYA. 
73 Bom. L.R. 458. 


~S. 2—Whether loans not advanced 
to ia for trade purposes loans within 
S. 2(9). 

Clause (g) of s. 2(9) of the Bombay 
Money-lenders Act, 1946, provides that when- 
ever a loan is advanced to a trader, except 
for the purposes of ss. 23 and 25 of the Act, 
it cannot be a loan within the meaning of 
s. 2(9). Section 2(9)(g) has not the effect 
of providing that loans which were not ad- 
vanced to traders for their trade purposes 
would be loans within the meaning of the 
Act. 

DurGADAS DEVIDAS vy. VITHAL SIDRAM. 
73 Bom. L.R. 751. 


—§. 10. Sce BOMBAY MONEY-LENDERS 
ACT, S. 2. 73 Bom. L.R. 458. 


———_—§, 23. See BOMBAY MONEY-LENDERS 
ACT, S. 2. 73 Bom. L.R. 751. 


———§. 25. See BOMBAY MONEY-LENDERS 
ACT, S. 2. 73 Bom. L.R. 751. 


BOMBAY POLICE ACT (Bom. XXII of 
1951), S. 56—Externment proceedings— 
Nature of—Such proceedings when to be used 
—Whether particulars and reasons for extern- 
ment to be furnished to proposed externee. 
Externment proceedings under the Bombay 
Police Act, 1951, are largely precautionary and 
based on suspicion. The question whether the 
individual concerned should be externed or 
not depends upon the subjective satisfaction 
of the officer or authority concerned and the 
ovisions pertaining thereto in the Act are 
intended to be used in special cases requiring 
special treatment, that is to say, cases which 
cannot be dealt with under the ordinary law 
and in the very nature of things iculars 
regarding specific instances, the timings or 
laces thereof or the persons concerned there- 
in cannot be furnished to the proposed ex- 
ternee. All that the proposed externee is en- 
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titled to know is the general nature of mate- 
rial allegations against him and on receipt 
of notice containing such allegations, he is to 


. furnish his explanation which has to be of 


a general nature and he could take up de- 
fence of mala fide, malice, or mistaken iden- 
tity, or he may tender proof of his general 
good conduct, or alibi, during the period 
covered by the notice. 
NABUKHAN y. S. RAMAMURTHI, 

73 Bom. L.R. (O.C.J.) 442. 


———-§. 57. See Bomsay POLICE Act, 
1951, S. 56. 

, 73 Bom. LR. (0.C.J.) 442, 
———SS. 59-61. See BOMBAY POLICE ACT, 
1951, S. 56, 

73 Bom. L,R. (0.C.J.) 442. 


——S. 124—2° & 3° Victoria C. 71, Sec. 
XXIV—Act XIII of 1856, Sec. 35(1)— 
Whether under s. 124 of Bombay Police Act 
theft or fraudulent obtaining must be by ace 
cused himself—Goods fraudulently imported 
by smuggler whether property “fraudulently 
obtained.” 

Under s. 124 of the Bombay Police Act, 
1951, the theft or the fraudulent obtaining 
may be by anybody as the section does not 
speak of the accused himself obtaining pos- 
session. It is the possession of the property 
by the accused bearing the attribute, stamp 
or character of “stolen” or “fraudulently ob- 
tained” which is made penal and in respect 
of which the reasonable belief has to be en- 
tertained., 

Smuggled goods are goods fraudulently im- 
ported and if a smuggler who imports such 
oods is charged under s. 124 of the Bom- 
bay Police Act, the goods found with him 
would be property “fraudulently obtained.” 
CHAMPALAL GANESHMAL v. THE STATE, 

73 Bom. L.R. 540. 


BOMBAY PORT TRUST ACT (Bom. VI 
of 1879), S. 61B—Docks By-laws, Nos. 80, 
82, 93—Scope and effect of s. 61B and s. 87, 
para. 2—By-laws 80, 93, validity of. 

Where the claim against the Trustees of the 
Port of Bombay is founded upon the breach 
of the statutory duty prescribed under s. 61B 
of the Bombay Port Trust Act, 1879, they 
cannot claim exemption under s. 87, para. 2, 
of the Act. 

The expression “subject to the other pro- 
visions of the Act” in s. 61B of the Bombay 
Port Trust Act implies that it is subject to 
such other provisions of the Act as are rele- 
vant for consideration and applicable having 
regard to the subject-matter of s. 61B. Sec- 
tion 61B is concerned with breach of statu- 
tory duties whereas s. 87, para. 2, is con- 
cerned with commission of a civil wrong or 
a tort. The area of the two provisions do 
not overlap. Section 87, para. 2 does not con- 
trol s. 61B. 

When para. 2 of s. 87 of the Bombay Port 
Trust Act says that the Board shall not be 
responsible for any misfeasance, malfeasance 
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(Contd.) 


or non-feasance of any employee etc. it 
means that the Board shall not be respon- 
sible for any misfeasance, malfeasance or 
non-feasance of any employee etc, to the 
same extent that the common law prescribes. 

By-laws 80 and 93 of the Docks By-laws 
made under s. 73 of the Bombay Port Trust 
Act, 1879, are inconsistent with s. 61B of 
the Act and are, therefore, invalid. 

Under by-law 82 the remarks to be passed 
are not binding or conclusive as to the fac- 
tum of damage. Therefore, if it is proved 
that the goods were not broken, chafed or 
damaged, the mere remarks cannot carry the 
matter any further nor will by-law No. 82 
apply only upon those remarks, 

TRUSTEES, PORT OF B’BAY v. PREMIER AUTO. 
73 Bom. L.R. (0.C.J.) 1. 


———S§, 70. See BOMBAY Port TRUST 
ACT, 1879, S. 61B. 
73 Bom. L.R. (O.C.J.) 1. 


———-§, 87. See BOMBAY Port Trust 
Act, 1879, S. 61B. 
73 Bom. L.R. (O.C.J.) 1. 


BOMBAY PREVENTION OF FRAGMEN:- 
TATION AND CONSOLIDATION OF 
HOLDINGS ACT (Bom. LXII of 1947), 
S. 29A—Bombay Tenancy and Agricultural 


Lands Act (Bom. LXVH of 1948), Secs. 31, - 


29, 39—Possession of land obtained by land- 
lord from tenant under ss, 31, 29 of Tenancy 
Act—Land exchanged for another under con- 
solidation scheme—Landlord selling land got 
on exchange—Tenant applying for possession 


of land under s. 39 of Tenancy Act—-A pplica- 


a) of s. 29A(2) of Fragmentation Act. 
e provisions of s. 29A(2) of the Bombay 
Prevention of Fragmentation and Consolida- 
tion of Holdings Act, 1947, apply to the ex- 
changed land under a lease under which a 
tenant had held the property and whose pos- 
session was disturbed by an order of the 
authority acting under the provisions of s. 31 
read with s. 29 of the Bombay Tenancy and 
Agricultural Lands Act, 1948, and who is 
iven a further right under s. 39 of the 
atter Act. 

PURUSHOTTAM SHANKAR v. DAYARAM. 

73 Bom. L.R. 313. 


BOMBAY PUBLIC TRUSTS ACT (Bom. 
XXIX of 1950), S. 50—Relief to be sought 
in suit under s. 50—Maintainability of suit 
where enquiry sought for determining whe- 
ther property is public trust property. 

Under s. 50 of the Bombay Public Trusts 
Act, 1950, the property in respect of which 
the suit is instituted must be a property be- 
longing to a public trust. A mere allegation 
that the property belongs to a public trust 
will not be sufficient to sustain the suit. The 
suit must in effect be a suit for recovery of 
possession of a property which is shown to 
belong to a public trust, 

When an enquiry is sought for the pur- 
pose of determining whether any property is 
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BOMBAY PUBLIC TRUSTS ACT, S. 50-- 
(Contd.) 


the property of a public. trust, it is not open 
to the Charity authorities to avoid their res- 
ponsibility and to say that the matter is too 
complicated and the parties could, therefore, 


1 soek their relief in a regular suit. 


JANKIBAL PRAHLADRAI yv. KASHINATII. 
73 Bom. L.R. 729. 


nem, SOA — Whether Charity Com- 
missioner empowered under s. 50A to initial- 
ly appoint trustees of scheme framed by him. 
Under s. 50A of the Bombay Public Trusts 
Act, 1950, the Charity Commissioner has the 
power to make initial appointment of the 
trustees of the scheme framed by him. 
CHARITY ComMMR, y. HiRJTBHOY. 
73 Bom. L.R. 880. 


maureen, FY, See BOMBAY PUBLIC TRUSTS 
Act, 1950, S. 50. 73 Bom. L.R. 729. 


mney, BO, See BOMBAY PUBLIC TRUSTS 
ACT, 1950, S. 50. 73 Bom. L.R. 729. 


BOMBAY REGULATION H OF 1827. 
The High Court should not resort to the 
archaic power contained in Bombay Regula- 
tion If of 1827 to call for the proceedings 
of any subordinate Civil Court and to issue 
orders when the Constitution of India has in- 
vested all the High Courts with supervisory 
jurisdiction under art. 227 of the Constitution. 
MANGHRAM v. B. C. PATEL. 
73 Bom. L.R. 140. 


BOMBAY RENTS, HOTEL AND LODG- 
ING HOUSE RATES CONTROL ACT 
(Bom. LVII of 1947), S. 5(3). -See BOMBAY 
RENTS, HOTEL AND LODGING HOUSE RATES 
Contro. Acr, 1947, S. 18. ' 

73 Bom. L.R. 828. 


meme S7) Permitted increase whe- 
ther part of rent. 

The obvious implication of the definition 
of “permitted increase” in s. 5(7) of the 
Bombay Rents, Hotel and Lodging House 
Rates Control Act, 1947, is that such an in- 
crease becomes part of the rent. The lan- 
guage which has been employed in ss. -9, 
10 and 10AA of the Act seems to indicate 
that the Legislature treated the permitted in- 
crease as a part of the rent which the land- 
lord would be entitled to receive from the 
tenant. 

BOMBAY MUNICIPAL CORPN. v. L.I.C. 
73 Bom. L.R. (S.C.) 900. 


pemanen S, See BOMBAY RENTS, 
HOTEL AND LODGING House RATES CONTROL 
Act, 1947, S. 6(/). 

73 Bom. L.R. (8.C.) 72. 


ŘS e Bombay General 
Clauses Act (Bom. I of 1904), Sec. 13(b)— 
Whether under s. 5(11)(c) of Rent Act only 


| one person can be declared as tenant—Fac- 


tors to be taken into account by Court in 
making such declaration. 
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ING HOUSE RATES CONTROL ACT, 
S. 5(/1)(c}-{Contd.) 


Under s. 5(11)(c) of the Bombay Rents, 
Hotel and Lodging House Rates Control Act, 
1947, the Court must declare only one person 
as a tenant after considering the claims of all 
those persons who say that they are mem- 
bers of the tenant’s family and were residing 
with him at the time of his death. In mak- 
ing such a declaration the Court will have 
to take into account several relevant factors 
including the wishes of the deceased tenant. 
In all such cases the Court should also have 
regard to the paramount collective interest 
of family of the deceased-tenant and the per- 
son selected to be the tenant should be such 
as is likely to act in the interest of the family, 
like the Karta of a Hindu joint family or the 
pater-familias. 

Goo. RUSTOMJI v. JAL RUSTOMJI. 
73 Bom. L.R. 600. 


——-_—-§, 6, See BOMBAY RENTS, HOTEL 
AND LODGING House Rates CONTROL ACT, 


1947, S. 18. 
73 Bom. L.R. 828. 


———-§. 6 (1)—Land leased for construc- 
tion thereon of buildings of every description 
howsoever—Whether s. 18(1) applicable to 
such lease. 

Section 6(7) of the Bombay Rents, Hotel 
and Lodging House.Rates Control Act, 1947, 
means that in order that Part H of the Act 
may apply the premises in question must be 
let out for the purpose of residence, educa- 
tion, business, trade or storage and then only 
the leased premises would be subject to and 
governed by the provisions of Part II. The 
application of that part does not depend 
upon what a lessee may do or may not do. 
It igs the purpose of the lease and not any 
future choice of a lessee which determines 
the application of Part I. 

Where a clause in the lease in respect of 
open land, in clear terms provided that the 
lessees were to be at liberty’ at all times 
and from time to time to construct and erect 
upon any part of the demised land buildings of 
every description howsoever, it was held that 
the land thus demised, though premises within 
the meaning of s. 5(8) of the Bombay Rents, 
Hotel and Lodging House Rates Control Act, 
was not premises “let for residence, educa- 
tion, business, trade or storage” within the 
meaning of s, 6(/) of the Act and therefore 
the provisions of s. 18(J) of the Act were 
not attracted by the lease, 

OSMAN FAKIR v. ALI AKBAR, 
73 Bom. L.R. (S.C.) 72. 


——_——§, 9, See Bompay Rents, HOTEL 
AND LODGING HOUSE RATES CONTROL ACT, 


1947, S. 5(7). 
73 Bom. L.R. (S.C.) 900. 


—~-——S§. 10. See Bompay RENTS, HOTEL 
AND LopGiInG House RATES CONTROL ACT, 
1947, S. 5(7). 73 Bom. L.R. (S.C.) 900. 
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BOMBAY RENTS, HOTEL AND LODG- 
ING HOUSE RATES CONTROL ACT, 
S. 10AA. See BOMBAY RENTS, HOTEL AND 
LopGING HouSE RATES CONTROL Act, 1947, 
S. 5(7). 73 Bom. L.R. (S.C.) 900. 


—--_—-§, 11. See BOMBAY RENTS, HOTEL 
AND LODGING House RATES CONTROL ACT, 


1947, S. 12. 
73 Bom. L.R. (F.B.) 371. 


———_—-§, 12—Suit for ¢jectment for non= 
payment of rent for more than six months— 
Whether tenant in suit can ralse dispute as 
fo standard rent by his written statement— 
Dispute contemplated in s. 12(3)(a) whether 
limited to dispute raised within one month 
of notice under s. 12(2) & Explanation l. 

In a proceeding to which s. 12(3)(a) of 
the Bombay Rents, Hotel and Lodging House 
Rates Control Act, 1947, would otherwise 
apply, the tenant-defendant can prove that 
a dispute about standard rent exists without 
following the procedure laid down in Expla- 
nation I to s. 12 of the Act. He can then 
also take the defence that s. 12(3)(a) does 
not apply and s. 12(3) (b) of the Act applies. 

A tenant can raise a dispute as to the stan- 
dard rent even after a suit is filed against him 
for eviction on the ground of non-payment 
of rent for more than six months by his 
written statement and that would be a dis- 
pute for the purposes of s. 12 of the Act. 
The dispute contemplated in s. 12(3)(a) is 
not limited to the dispute within one month 
of the notice under s. 12(2) as required by 
Explanation I. 

DATTU SUBHANA v. GAJANAN VITHOBA. 
73 Bom. L.R. (E.B.).371. 


——— S, 12— Suit by landlord for ejecte 
ment against tenant for arrears of rent for 
more than six months—Sub-tenant inducted 
by tenant by lease created before Bom. Ordis 
nance No. HI of 1969—Whether sub-tenant 
protected by Act, 

The plaintiff landlord filed a suit for eject- 
ment against his tenant defendant No, 1 for 
failing to pay arrears of rent for more 
than six months after notice under s, 12(2) 
of the Bombay Rents, Hotel and Lodging 
House Rates Control Act, 1947. Defendant 
No. 1 did not contest the suit. The suit 
was however resisted by defendant No. 2 
who contended that he was a lawful sub- 
tenant of defendant No. 1 inasmuch as his 
sub-lease was created before the date of Bom. 
Ordinance No. III of 1969 and, therefore, 
he could not be evicted for breach of s. 12(3) 
by defendant No. 1:— 

Held, that defendant No. 2’s possession was 
protected by the Act and he could not there- 
fore be evicted for failure of defendant No. 
1 to comply with s. 12(3) of the Act, 
BIRDICHAND HIRALAL v. SADASHIV. 

73 Bom. L.R. 887. 


———-_—§, 13— Whether words “has been 
convicted” also refer to “any person residing 
with the tenant’, Mere proof of conviction 
of offence alleged whether will satisfy res 
quirements of cl. (c) of s. 13(1)—Whether 
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ING HOUSE RATES CONTROL ACT, 
S. 13—(Contd.) 


offence casually and incidentally committed 
without more covered by s. 13(1)(c). 

The words “has been convicted” in the 
second clause of s. 13(/)(c) of the Bombay 
Rents, Hotel and Lodging House Rates Con- 
trol Act, 1947, has not only reference to the 
word “the tenant” but also to “to any per- 
son residing with the tenant.” 

Sub-clause (c) of s. 13(/) of the Bombay 
Rents, Hotel and Lodging House Rates Con- 
trol Act, 1947, covers cases where a tenant 
or any person residing with him is con- 
victed of an offence committed on the pre- 
mises with deliberate and conscious use of 
the premises pursuant to some illegal and im- 
moral purpose or where the tenant has al- 
lowed somebody consciously to commit such 
an offence pursuant to some such illegal or 
immoral purpose. The user of the premises 
for illegal or immoral purposes not being 
necessarily the ingredient of any such offence, 
circumstances to that effect must be proved 
in addition to the facts constituting the 
offence. Mere proof of conviction of an of- 
fence alleged to have been committed on 
the premises will not satisfy the requirements 
of this clause. The facts constituting the 
offence and the conviction must be proved in- 
dependently and it must be further shown 
that the user of the premises for the said of- 
fence was a deliberate act in pursuance of 
some illegal or immoral purpose. 

Offences casually and incidentally commit- 
ted on the premises without there being any 
intention of user pursuant to some illegal or 
immoral purposes are not intended td be 
covered by cl. (c) of s. 13(7) of the Act. 
Distinction between a casual act and a solitary 
act must be borne in mind. 

“Clause (c) cannot have been intended to 
be a moral code for the conduct of the te- 
nants for ensuring compliance by them of 
all the existing laws independently of his 
Obligation as such tenant. Any infraction on 
the premises, therefore, cannot be intended 
to have been covered by the provisions 
of clause (c), unless such infraction directly 
or indirectly affects the landlords or affects 
the premises or affects the adjoining or neigh- 
bouring occupiers.” 

CaITAN D'Souza y. JERBAL 


73 Bom. L.R. 418. 


——-——§, 13— Constitution of India, Arts. 
14, 227—Transfer of Property Act (IV of 
1882), Secs. 3, 105, 108(b) (iy Rant and 
Mortgage Interest Restrictions (Amendment) 
Act 1933 (23 & 24 Geo. 5, C. 32), Sect. 
3(1)—Bombay Regulation H of 1827, Cl. 1, 
s. 5(2)—-Whether s. 13(1)(i) of Bom. Act LVII 
of 1947 hit by art. 14 of Constitution—Decree 
in suit against tenant in ejectment and its 
effect on sub-tenants—“Reasonably and bona 
fide,” meaning of expression in s. 13(1) (i) 
of Bom. Act LVII of 1947, 

Section 13(/)(i) of the Bombay Rents, 
Hotel and Lodging House Rates Control Act, 
1947, is valid and the reasonable classification 
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BOMBAY RENTS, HOTEL AND LODG- 
ING HOUSE RATES CONTROL ACT, 
8. 13-14Contd.} 


contained therein is not hit by the prohibi- 
tion implicit in art. 14 of the Constitution 
of India. 

If in a suit against the tenant other per- 
sons are joined on the allegation that they 
are sub-tenants and if an eviction is sought 
only on the grounds which are personal to 
the tenant [s. 13(/)(a), (b), (c), (d) and 
(e) of the Bombay Rents, Hotel and Lodg- 
ing House Rates Control Act, 1947] then 
a decree in ejectment against him will re- 
sult in conferring direct tenancy rights on 
the lawful sub-tenants. They cannot be eject- 
ed in that suit on these grounds. On the 
other hand, if the landlord seeks possession 
on the grounds which are not personal to 
the tenant and which concern the premises 
themselves [s. 13(/)(g), (h), (hh), (Ahk), 
(7) and (if) of the Act] then it is open to 
the landlord in the same suit to plead and 
prove those grounds not only against the 
tenants but against other persons impleaded 
in the suit and who are ultimately held to 
be lawful sub-tenants. In such a case the 
issues would be heard and decided between 
the landlord on the one side and the tenants 
and sub-tenants on the other. If the sub- 
tenants are not impleaded even in such a 
suit then the landlord, after obtaining the de- 
cree against the tenant, will have to file a 
fresh suit against the sub-tenants, who by 
then had become his direct deemed tenants 
by virtue of s. 14 of the Bombay Rents, Hotel 
and Lodging House Rates Control Act, 1947, 

It is only when the tenant’s tenancy is de- 
termined either by surrender or by a decree 
in ejectment passed against him that the sub- 
tenants become the lawful tenants of the 
landlord by virtue of s. 14 of the Act. Once 
they get that legal status or character, then 
they are to hold the premises on the same 
terms and conditions as they held before, 
subject to the other provisions of the Act. 
The words “subject to the other provisions 
of the Rent Act” in s. 14 will have to be 
understood as giving them the same rights 
and privileges as are conferred on the sta- 
tutory tenants, whose contractual tenancy for 
one reason or the other has come to an end. 

The words “reasonably and bona fide” in 
s. 13(7)() of the Bombay Rents, Hotel and 
Lodging House Rates Control Act, 1947, are 
not used disjunctively. In a given case facts 
established must prove the bona fides without 
reference to the reasonable requirement. If 
want of bona fides, amounting to mala fides, 
is proved, Courts can readily infer or hold 
that the requirement is unreasonable. If the 
requirement ig wholly unreasonable that will 
also have a bearing on the question of bona 
fides of the landlord. Even on that basis the 
Court will find that the requirement is not 
bona fide. But at the same time it is possible 
to hold that the landlord has succeeded in 
establishing his bona fides, but that by itself, 
will not give him a right to evict the tenant: 
he must further prove that in addition to 
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hig bona fides, his requirement also is reason- 
able. 

The mere wish or the intention of the land- 
lord is not sufficient to give him a right to 
evict the tenant. While considering the re- 
levant factors for deciding the bona fides 
and reasonableness of the landlord’s require- 
ment, the tenant cannot be forgotten for all 
the time. Various objective facts have to 
be considered like the public good, the hard- 
ship of the landlord, the plight of the tenant 
and the Courts should take a commonsense 
view of the whole matter. But at the same 
time while considering the reasonableness of 
the landlord’s requirement, the mere fact that 
the tenant will be evicted and will suffer 
hardship is per se not relevant. The tenant's 
hardship may be linked up with the con- 
duct of the landlord and may give rise to 
some consideration of justice and equity in 
favour of the tenant. Such factors will have 
to be objectively considered while deciding 
the question of bona fides and reasonableness 
of the landlord’s requirement. 

The High Court should not resort to the 
archaic power contained in Bombay Regula- 
tion II of 1827 to call for the proceedings 
of any subordinate Civil Court and to issue 
orders when the Constitution of India has 
invested all the High Courts with supervisory 
jurisdiction under art. 227 of the Constitu- 
tion. 

MANGHARAM vy. B. C. PATEL. 


73 Bom. L.R. 140. 


—_———~—-§. 13(/)}— Landlord seeking posses- 
sion of land and structure thereon for hits 
own occupation—Whether s. 13(1)(g) or 
s. 13(1) (i) -applicable in such case—“Land”, 
meaning of word in s. 13(1) (i). 

The word “land” in s. 13(7)(/) of the 
Bombay Rents, Hotel and Lodging House 
Rates Control Act, 1947, means open land 
and this section covers a case where the 
premises are open land and the structure con- 
structed thereon, if any, belongs to the te- 
nant. It does not cover a case where the 
ensuing structure belongs to the landlord him- 
self. 

In a case where the landlord seeks posses- 
sion of the open land on which his own 
structure is standing for the purpose of his 
own occupation, it is covered only by sg. 
13(7)(g) of the Act. Clause (hk) or 
clause (/) of s. 13(2) has no application to 
such a case. 

SOHANSINGH vy, NARHAR. 
73 Bom. L.R. 282. 


———--§. 14. See BOMBAY RENTS, HOTEL 
ae Ane Na HOUSE RATES CONTROL ACT, 
S B: 


73 Bom. L.R. 140. 


—S, 15(7). See PRESIDENCY SMALL 
CAUSE COURTS ACT, 1882, S. 41. 
73 Bom. L.R. 394. 
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BOMBAY RENTS, HOTEL AND LODG- 
ING HOUSE RATES CONTROL ACT. 
S. 18— Whether s. 18(3) a substantive 
provision—Conditions of sub-s. (3) of 
s$. 18 whether incorporated by operation of 
law in all construction agreements—Breach of 
conditions in s. 18(3) relating to agree- 
ments to be in writing and registered and 
those listed as (i) to (vi) whether punish- 
able under s. 18(4}—Construction of statute— 
Penal statute-—-Words in such statute capable 
of two reasonable constructions. 


Sub-section (3) of s. 18 of the Bombay 
Rents, Hotel and Lodging House Rates Con- 
trol Act, 1947, which is couched in the 
form of a proviso to sub-s. (7) of s. 18 of 
the Act is a proviso of an excep 
tional nature, in so far as it is not really a 
proviso to sub-s. (1) in the accepted sense, 
but is a substantive provision itself. 


The words “premises let” in s. 6 of the 
Act include premises agreed to be let for 
the purposes specified therein. 


The term “landlord” used in s. 18(3) of 
the Act is not restricted to a person who has 
created a present demise. 


The words “shall include” in s. 18(3) 
of the Act mean “shall be incorporated.” 


The conditions of sub-s. (3) of s. 18 
of the Act are incorporated by operation of 
law in all construction agreements, whether 
they be oral or in writing. 


The provision in sub-s. (3) of s. 18 of 
the Act that the agreement should be in writ- 
ing and registered is one of conditions speci- 
fied in that sub-section along with those listed 
as (i) to (vi) in that sub-section. 


Where the agreement under which a con- 
struction loan is taken by a landlord is not in 
writing, or is in writing but is not registered, 
the landlord commits an offence under sub- 
s. (4) of s. 18 of the Act, unless he can 
make out ‘any reasonable excuse’ for not re- 
ducing the agreement into writing or not re- 
gistering the same. Even if the landlord has 
a reasonable excuse for the agreement not 
being in writing or not being registered, he 
would still commit an offence if he committed 
breach of any of the conditions that are to 
be found listed as (7) to (vi) in s. 18(3), un- 
less he can prove a reasonable excuse for 
breach of such listed condition also. 

An accused does not commit an offence 
under s. 18(4) of the Act merely by failing 
to provide expressly in the agreement under 
which a construction loan is taken for a 
charge on the building and on his interest 
in the land, 

In a penal statute, the rule of construction 
is that if the words of a statute are capable 
of two reasonable constructions, the Court 
must adopt the more lenient one which will 
avoid the penalty. This rule of construction 
does not, however, lay down that if any two 
ccastructions are possible the more lenient 
one must be adopted. If the only reasonable 
way of construing a penal section, without 
stretching its language, is one which goes 
against the accused, to construe it so would 
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not violate the rule of strict construction of 
penal statutes. 

NARENDRA BHOGILAL v. THE STATE. 

$ 73 Bom. L.R. 828. 


——__——§, 18(/). See BOMBAY RENTS, 
Hore AND LopciInc House RATES CONTROL 


Act, 1947, S. 6(I). 
73 Bom. L.R. (S.C.) 72. 


————-§, 18(3}— Whether relationship of 
landlord and tenant necessary for applicabi- 
lity of s. 28(1) in all matters covered by it 
—Claims or questions arlsing out of the Act. 


It is not necessary that there should be 
a relationship of landlord and tenant in 
respect of all matters covered by s. 28(/) of 
the Bombay Rents, Hotel and Lodging House 
Rates Control Act, 1947. One type of action 
contemplated under that section, viz., a suit 
or proceeding for recovery of rent or posses- 
sion of any premises to which the provisions 
of Part Il apply may be between a landlord 
and a tenant; but in respect of other matters 
dealt with in that sub-section, it is not neces- 
sary that the relationship of landlord and 
tenant should exist between the parties be- 
fore the Court. For instance, a claim or 
question arising out of the Act or any of its 
provisions need not necessarily be one be- 
tween a landlord and a tenant, but neverthe- 
less the Special Court will have jurisdiction 
to deal with such a claim or question under 
s. 28(). 


Under a written agreement the plaintiff 
gave a loan to the defendants for the pur- 
pose of financing the erection of a building on 
land held by the defendants as owners. The 
agreement was registered and it included the 
various conditions referred to in s. 18G) of 
the Bombay Rents, Hotel and Lodging House 
Rates Control Act, 1947. In a suit by the 
plaintiff filed against the defendants in the 
Court of Small Causes, Bombay, the reliefs 
asked for were for a declaration that the 
sum advanced as loan be a charge on tho 
building and land on which it was construct- 
ed and that the plaintiff was entitled to re- 
cover the amounts mentioned in the agree- 
ment. It was contended by the defendants 
that the claim for a charge over the proper- 
ties made in the suit arose under a deed of 
contract evidenced by the charge and hence 
the proceedings initiated by the plaintiff before 
the Court of Small Causes could not be 
considered to relate to “any claim or ques- 
tion arising out of this Act or any of its pro- 
visions’ and, therefore, the Court of Small 
Causes had no jurisdiction under s. 28 of the 
Act to entertain the suit:— 


Held, that the question regarding the na- 
ture of the reliefs to be granted to the plain- 
tiff were all claims or questions arising out of 
the Act and could be dealt with only by 


the Special Court constituted under s. 28 of. 
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the Act, and therefore the Court of Small 
Causes had jurisdiction to entertain the suit. 
SUSHILA KASHINATH y. HARILAL GOVINDJI 

73 Bom. L.R. (S.C.) 320. 


——_—§, 28(/). See BOMBAY RENTS, 
HOTEL AND LopGInac HOUSE RATES CONTROL 


ACT, 1947, S. 18{3). 
73 Bom. L.R. (8.C.) 320. 


BOMBAY SHOPS AND ESTABLISHMENTS 
ACT (Bom. LXXIX of 1948),8. 2(4)— 
“Trade, what is within meaning of word in 
s. 2(4)—Person manufacturing wearing ap- 
parel in his house and selling it in market 
elsewhere—Whether house “commercial 
establishment’ as defined in s. 2(4). 

A skilled occupation which involves the 
application of a manufacturing process to a 
commodity submitted to the person carrying 
on the occupation must be regarded as 
“trade” within the meaning of the word con- 
tained in s. 2(4) of the Bombay Shops and 
Establishments Act, 1948. 

Where a person had installed a power- 
loom in his house and was manufacturing 
saris and lungis for the purpose of selling 
them in the market elsewhere, it was held 
that his house where he manufactured these 
came within the definition of ‘commercial 
establishment” as defined in s. 2(4) of the 
Bombay Shops and Establishments Act, 1948. 
SHER MOHOMED y. THE STATE. 

73 Bom. L.R. 349. 


———SS. 18, 52—Owner of shop keeping 
shop open on weekly closed day and work- 
ing therein alone—Whether owner liable to 
conviction under g. 18. : 

Where only the owner of a shop was found 
working in his shop which he had kept open 
on a weekly closed day notified by him 
under the Bombay Shops and Establishménts 
Act, 1948, it was held that he could be con- 
victed for the offence punishable under s. 18 
read with s. 52 of the Act, 

STATE v. GAMBHIRDAS AMARCHAND. 
73 Bom. L.R. 40. 


BOMBAY STAMP ACT (Bom. LX of 
1958), S. 5— Indian Partnership Act (IX of 
1932)/Agreement of dissolution of partner- 
ship containing matters arising directly out 
of fact of dissolution—Stamp duty payable 
on such instrument—‘Distinct matters”, 
meaning of expression in s. 5. 

Article 47 of Schedule I of the Bombay 
Stamp Act, 1958, contemplates an agreement 
of dissolution of partnership which also 
covers other matters which arise directly out 
of the fact of dissolution, such as settlement 
of accounts, payment of amounts found due 
on such settlement, closing down or continua- 
tion of business, condition of outstandings and 
payment of liabilities. 

For the purposes of the Bombay Stamp 
Act, 1958, an instrument must be read as a 
whole to find out its dominant object. It 
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is not permissible to divide it into several 
parts and to look at it piecemeal and then to 
assign each of such parts to some other 
Article of Schedule I of the Act. Section 5 
of the Act.does not apply to a document 
which embodies different covenants relating 
to the same transaction. “Distinct matters” 
in s. 5 mean matters which are separate 
transactions. An instrument stamped for its 
leading and principal object covers every- 
thing accessory to that object and is not to 
be charged with any further duty by reason of 
this inclusion of provisions which are merely 
ancillary to the leading object. Separate duty 
is payable where a provision in not merely 
ancillary to the main object but is a separate 
and distinct transaction, 
SANTDAS MOOLCHAND v. SHEODAYAL. 

73 Bom. L.R. 42. 


———SCH. I, ART. 47. | See BOMBAY 
STAMP ACT, 1958, S. 5. 


73 Bom. L.R. 42. 


BOMBAY TENANCY AND 
TURAL LANDS ACT (Bom. 
1948). 

The Maharashtra Agricultural Lands (Ceil- 


AGRICUL- 
LXVII of 


ing on Holdings) Act, 1961, does not pro-. 


vide for and/or prescribe any ceilings as to 
the area which can be restored in possession 
of the landlord. The ceiling of area for resto- 
ration of possession to the Jandlord must be 
found in and in fact as prescribed by the 
Bombay Tenancy and Agricultural Lands Act, 
1948, 
SMT. PURNABAI y. STATE OF: MAHARASHTRA. 
73 Bom. L.R. 909. 


——S. 14. See BOMBAY TENANCY AND 
AGRICULTURAL LANDS AcT, 1948, S. 25, 
73 Bom. L.R. 285. 


——-§, 25— Applicability of s. 25(2)— 
Defaults made and remedied before applica- 
tion for ejectment whether attract s.25(2). 


Section 25(2) of the Bombay Tenancy and 
Agricultural Lands Act, 1948, applies only 
in cases where at the date of the institution 
of the application for ejectment by landlord, 
the tenant can be held to be in arrears of 
payment of rent for any three years. Defaults 
previously made and remedied by payments 
made by the tenant before the institution of 
an application for ejectment will not attract 
the provisions in s. 25(2) of the Act. There- 
fore, unless the landlord proves and establi- 
shes that at the date of the institution of 


his application for ejectment the tenant was’ 


in arrears and/or had failed to pay rent for 
any three years, the’ Mamlatdar’s powers 
under s. 25(/) of the Act will have to be 
exercised and relief will have to be granted 
against termination of tenancy. 


Failure to pay rent within s. 25(2) of the ; 


Act involves failure to pay even any part 
of rent for any year. The word “any” in the 
section indicates that the three years may not ! 
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be connected with each other in any manner 
whatsoever. 
DATTU SUBRAO y, DATTATRAYA. 

73 Bom. L.R. 285. 
———S. 29. See BOMBAY PREVENTION OF 
FRAGMENTATION AND CONSOLIDATION OF 
HoLpINGS AcT, S. 29A, 

73 Bom. L.R. 313. 


———§, 31. See BOMBAY PREVENTION OF 
FRAGMENTATION AND CONSOLIDATION OF 
HoLpincs Act, S. 29A. 

73 Bom. L.R. 313. 


——_——S§S§S. 32, 32F—Construction of s. 32F 
—Right conferred upon tenant under s.32 
whether subject to s. 32F. 

The right conferred upon a tenant under 
s. 32 of the Bombay Tenancy and Agricul- 
tural Lands Act, 1948, is subject to the pro- 
visions of s. 32F of the Act. The two sec- 
tions do not confer independent rights or 
opportunities to purchase land upon a tenant. 
Section 32F prescribes a special procedure 
for exercise of a right to purchase land cort 
ferred upon a tenant by s. 32 when either 
a landlord or a tenant or both of them are 
under disability. Such a tenant has only 
one right to purchase. He has to give an 
intimation under s. 32F (JA) of the Act 
and then the provisions of ss. 32 to 32E 
(both inclusive) and 32G to 32R (both in- 
clusive) apply to such purchase. 

VISHNU SHANTARAM v. INDIRA ANANT. 
73 Bom, L.R. (F.B.) 792. 


————§S. 32-32E. See BOMBAY TENANCY 
AND AGRICULTURAL LANDS’ Acr, 1948, 


SS. 32, 32F. 
73 Bom. L.R. (F.B.) 792. 


—____§S, 32-32R. See BOMBAY TENANCY 
AND AGRICULTURAL LANDS’ Acr, 1948, 


S. 88C. 
73 Bom. L.R. 549. 


———_S§, 32G— Mamlatdars’ Courts Act 
(Bom. II of 1906), Sec. 16—Civil Procedure 
Code (Act V of 1908), O. IX rr. 9, I3— 
Tenants application for review under pro- 
viso to s. 32G(3) of Tenancy Act made 
within time—Whether such application can 
be rejected on ground that tenant did not 
explain his absence at hearing. 

The right conferred under the proviso to 
s. 32G(3) of the Bombay Tenancy and Agri- 
cultural Lands Act, 1948, on the tenant of 
getting the order of the Tribunal reviewed, 
is unlimited in its extent and is not condi- 
tional on the tenant proving any sufficient 


. cause or good reasons for his absence at the 


date of hearing. 

No discretion is left with the Tribunal to 
reject an application made to it under the 
proviso to s. 32G(3) of the Act once it is 
found to have been made within sixty days. 
In the right conferred on the tenant to “ap- 
ply for review” is implicit an obligation on 

© 
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the Tribunal to deal with it, and also to 
grant it if in time, as no discretion is left 
with it to reject it on any other ground what- 
soever. 
VISHNU GANU vy. MARUTI SANTU. 

73 Bom, L.R. 555. 


— SS. 32G-32R.—See BOMBAY TENAN- 
CY AND AGRICULTURAL LaNpbs Acr, 1948, 


SS. 32, 32F. 
73 Bom. L.R. (F.B.) 792. 


——§. 32M— Bombay Tenancy and 
Agricultural Lands (Amendment) Act (XXXI 
of 1965)—Whether amendment of s. 32M 
effected by Mah. Act XXXI of 1965 retros- 
pective in effect. 

The amendment effected in s. 32M of the 
Bombay Tenancy and Agricultural Lands Act, 
1948, by the Bombay Tenancy and Agricul- 
tural Lands (Amendment) Act, 1964, is re- 
trospective in effect . 

TRIMBAK BALWANT v. CHAHALA BHIKHA. 
73 Bom. L.R. 537. 


E A 72. See BOMBAY TENANCY AND 
AGRICULTURAL LANDS Acr, 1948, S. 32G. 
73 Bom. L.R. 555, 


———-S. 84A, second proviso—Whether 
expression “any other person than the tenant 
etc.” includes non-tenant purchasing along 
with tenant. 

The expression, “any person other than 
the tenant in actual possession” used in the 
second proviso to s. 84A of the Bombay 
Tenancy and Agricultural Lands Act, 1948, 
includes a person other than a tenant jointly 
purchasing along with the tenant. 

SAHADU BALA v. NAMDEO BAPUJI. , 
73 Bom. L.R. 318. 


———-S. 85A— Whether under s. 85A refe- 
rence to be made to tenancy authorities each 
time a question arises as to whether a per- 
Son is tenant under Act. 

Section 85A of the Bombay Tenancy and 
Agricultural Lands Act, 1948, does not re- 
quire the question as to whether a person 
is a tenant under the Act to be referred to 
the authorities under it when that question 
has already been decided by those authorities 
in previous proceedings between the same 
parties in respect of the same land. 
VITHOBA v. DHAIRYASINHARAO. 

73 Bom. L.R. 752.. 


————_S. 88C—Bombuay Tenancy and Aegri- 
cultural Lands Rules, 1956. Rule 53—Lana- 
lord’s application for possession filed before 


his application for exemption certificate under . 


s. 88C filed in time—Impact of certificate on 
application for possession. 

Land belonging to a certificated landlord, 
whatever the day may be when the certificate 
for exemption is issued to him on an appli- 
cation made within the prescribed period, is 
under s. 88C(J) of the Bombay Tenancy and 
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Agricultural Lands Act, 1948, exempt from 
the operation of ss. 32 to 32R of the Act, 
YADAV YESHWANT v. PUNDLIK. 

73 Bom. L.R. 549, 


BOMBAY TENANCY AND AGRICULTU- 
RAL LANDS (AMENDMENT) ACT 
(XXXI of 1965). See BOMBAY TENANCY 
AND AGRICULTURAL LANDS ACT, 1948, S. 32M. 

73 Bom. L.R. 537. 


BOMBAY TENANCY AND AGRICULTU- 
RAL LANDS RULES, 1956, R. 53. See 
BOMBAY TENANCY AND AGRICUTURAL LANDS 


Act, 1948, S. 88C. 
73 Bom. L.R. 549, 


BOMBAY TENANCY AND AGRICULTU- 
RAL LANDS (VIDARBHA REGION) ACT 
(Bom, XCIX of 1958), $8. 2(32). 

The only effect of a reference to the rele- 
vant provision of the tenancy law in s. 2(30 
of the Maharashtra Agricultural Lan 
(Ceiling on Holdings Act, 1961, is that the 
definition of ‘tenant’ in the Bombay Tenancy 
and Agricultural Lands (Vidarbha Region) 
Act, 1958, is to be read as a definition in 
s. 2(30) of the Maharashtra Agricultural 


. Lands Sora on Holdings) Act. Beyond 
e 


referring to the definition of the word “‘te- 
nant” in s. 2(32) of the Tenancy Act for 
the purposes of having a complete definition 
of a tenant in s. 2(30) of thë Ceiling Act, no 
further reference to the provisions of the 
Tenancy Act, is necessary. 
TANABA v. MAH. Rev. TRIB. 

73 Bom. L.R. 161. 


———2(32). See BOMBAY TENANCY AND 
AGRICULTURAL LANDS (VIDARBHA REGION 
Act, 1958, S. 20. 73 Bom. L.R. (F.B.) 755. 


——§. 6—-Lessee of land from mainte- 
nance holder having right to be in possession 
and entitled only to lease land—Whether such 
lessee a deemed tenant under. s. 6 vis-a-vis 
owner of land—Transfer of Property Act 
(IV of 1882), Sec. 52. 

A person holding under a lease from a 
maintenance holder having a right to be in 
possession of the land only during her life- 
time and without any other right of aliena- 
tion except the right to lease, can claim the 
right or status of a deemed tenant under s. 6 
of the Bombay Tenancy and Agricultural 
Lands (Vidarbha Region) Act, 1958, as against 
the owner or tenure-holder of the land. 
DHANSA DEOSA v. VASUDEO. 

73 Bom. L.R. (F.B.) 293. 


BOMBAY TENANCY 
(VIDARBHA RE- 


See 
AND AGRICULTURAL LANDS 
GION) ACT, 1958, S. 20. 

73 Bom. L.R. (F.B). 755. 


—— 8. 19. See BomMBAY TENANCY AND 
AGRICULTURAL LANDS (VIDARBHA REGION) 


Act, 1958, S. 46. 
73 Bom. L.R. 178. 
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BOMBAY TENANCY AND AGRICUL- 
TURAL LANDS (VIDARBHA REGION) 
ACT, S. 19 (7) (U). See BOMBAY TENANCY 
AND AGRICULTURAL LANDS (VIDARBHA RE- 
GION) Act, 1958, S. 20. 

73 Bom. L-R. (F.B.) 755. 


—§—-§. 20— Bombay Tenancy and Agri- 
cultural Lands (Vidarbha Region) Rules, 
1959. Rule 11—Bombay Tenancy and Agri- 
cultural Lands Act (Bom. LXVII of 1948), 
Sec. 29—Tenant surrendering land to land» 
lord and surrender verified—Order for pos- 
session not passed in favour of landlord— 
Whether tenant ceases to be tenant.’ 

Section 36(2) of the Bombay Tenancy 
and Agricultural Lands (Vidarbha Region) 
Act, 1958, is plenary and controls s. 20 of 
the Act. Therefore, without an order of 
possession of the Tahsildar a tenant does not 
cease to be a tenant, even though he has 
handed over possession of the land he held 
as a tenant and even though the surrender 
is verified under the proviso to s. 20 r 
with Rule 11 of the Bombay Tenancy and 
Agricultural Lands (Vidarbha Region) Rules, 
1959. The consent or willingness of the te- 
nant to surrender is irrelevant and does not 
affect this, rule. 

An order for possession need not neces- 
sarily be passed upon a separate application 
under s. 36 of the Act. It is sufficient if such 
an order is passed at the time when the 
surrender comes up for verification under 
's. 20 of the Act. 

MADHAO TATYA v. MAH. Rev. TRIB. 
73 Bom. L.R. (F.B.) 755. 


———-§. 29. See Bompay TENANCY AND 
AGRICULTURAL LANDS (VIDARBHA REGION) 
Act, 1958, S. 20. 

73 Bom. L-R. (F.B.) 755. 


——_ S. 30. See BOMBAY TENANCY AND 
AGRICULTURAL LANDS (VIDARBHA REGION) 
Acr, 1958, S. 20. 

73 Bom. L.R. (F.B.) 755, 


———§. 36. See BomMBAyY TENANCY AND 
AGRICULTURAL LANDS (VIDARBHA REGION) 
ACT, 1958, S. 20. 
73 Bom. L.R. (F.B.) 755; 
also see 73 Bom. L.R. 178. 


—|—-S. 38. See BomBay TENANCY AND 
AGRICULTURAL LANDS (VIDARBHA REGION) 


ACT, 1958, S. 40. 
73 Bom. L.R. 167; 
also see 73 Bom. L.R. 178. 


~S. 38(3)— Applicability of s. 38(3) 
(e)—Determination of income of joint 
family landholder for purpose of s. 38(3) 
P SA income of member of family 
rom service to be taken into account for 
such determination. 

For the purpose of s. 38(3) (e) of the Bom- 
bay Tenancy and Agricultural Lands (Vi- 
darbha Apm Act, #958, unless it is shown 
that by a failure to terminate the tenancy of 
shorter duration, a tenant whose tenancy is 
being terminated has been adversely affected, 
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the tenant cannot raise a defence under that 
section for defeating the right of the land- 
holder which he is seeking to exercise against 
the tenant. 

The provision in cl. (e) of s. 38(3) of the 
Act which has to be read along with cls. (a) 
and (b) of s. 38(3), is intended for the benefit 
of tenants of a Jonger duration and can be 
availed of by them only if the maximum 
limit of land to be resumed for the p 
of personal cultivation can be reach hed by 
the landholder by terminating the tenancies 
of the shortest duration. 

Where a joint family was the landholder 
and the male members were without any 
individual income but the female members 
had income from their service, which how- 
ever was not blended with the income of the 
joint family derived from agriculture, it was 
held that it was erroneous to take into ac- 
count the income of the female members 
for determining the income of the joint fa- 
mily for the purpose of s. 38(3)(c) of the 
Bombay Tenancy and Agricultural Lands 
(Vidarbha Region) Act, 1958. 

SHRIKANT VASANTRAO v. AHMADKHAN. 
73 Bom. L.R. 170. 


m AOW ether right to purchase 

under s. 40 can be exercised before period 

prescribed under s. 38—Whether tenant can 

enforce right under s. 40 where landlord fails 

to “intimate intention to terminate tenancy 

within time mentioned in first proviso to 3. 
1). 


A right to purchase land under s. 40 of 
the Bombay Tenancy and Agricultural Lands 
(Vidarbha Region) Act, 1958, can be exer- 
cised by a tenant even before the period 
prescribed under s. 38 of the Act for exer- 
cising the right of resumption of the land 
by the landlord. Where the landlord fails to 
intimate the tenant of his intention to ter- 
minate the tenancy within the time mentioned 
in the first proviso to s. 40(/), the provision 
of s. 40 begins to operate and the right of 
the tenant to purchase the land can be en- 
oe notwithstanding the provisions of 
s. 38. 

JAIKISAN BIHARILAL v. BUDHAJI. 
73 Bom. LR. 167. 


memanen 46, -Point of time when 
transfer of ownership of land under second 
proviso to s. 46(1) how determined—Whe- 
ther by overlapping of proceedings under ss. 
36 and 19 the date of statutory ownership 
can be extended. 

In a case where the landlord’s application 
for possession under s. 36 of the Bombay 
Tenancy and Agricultural Lands (Vidarbha 
Region) Act, 1958, is granted partially the 
words “finally decided and the tenant retains 
possession of the land in accordance with 
the decision in such proceeding” in the second 
proviso to s. 46(/) of the Act do not refer 
to the point of time when merely by an 
order passed the rights of the parties are 
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adjudicated upon, but refer to the point of 
time when a landlord entitled to possession 
is finally placed in possession and consequent- 
ly the tenant retains the remaining land in 
accordance with the decision under s. 38 of 
the Act. 

In a proceeding under s. 38 of the Act 
where out of the total land held by the 
tenant possession of a part of the land is 
handed over to the landlord and the re- 
maining land is retained by the tenant or 
when the landholder’s application is rejected, 
then only there is retention by the tenant 
of the land in accordance with the decision 
in a proceeding under s. 38 as contemplated 
by the second proviso to s. 46(/) of the Act. 

While the second proviso to s. 46(/2) of 
the Act extends the date April 1, 1961 till the 
date of final decision of the proceedings under 
any one of the five sections mentioned there- 
in, it does not refer to a final decision of any 
proceedings initiated after April 1, 1961 
under any of those provisions during the 
pendency of the proceedings under any or 
some of those provisions which were initiated 
prior to April 1, 1961. Therefore if a pro- 
ceeding under s. 36 read with s. 38 
of the Act is pending on April 1, 1961, there 
is no provision made in the second proviso 
to s. 46(/) to further extend the date of sta- 
tutory transfer of ownership to a further date 
of a decision of a second proceeding initiated 
under s. 19 of the Act during the pendency 
of the: proceeding under s. 36. 

MOTIRAM vy. MAHARASHTRA REV. TRIB. 
73 Bom. L.R., 178. 


——S. 124. 

A suit under s. 6 of the Specific Relief 
Act, 1963, is not barred by s. 124 of the 
Bombay Tenancy and Agricultural Lands 
(Vidarbha Region) Act, 1958. 

ATMARAM v. PRABHAWATIBAI. 
73 Bom. L.R. 470. 


BOMBAY TENANCY AND AGRICULTU- 
RAL LANDS (VIDARBHA REGION) 
RULES, 1959, R, 11. See BOMBAY TENANCY 
AND AGRICULTURAL LANDS (VIDARBHA RE- 
GION) Act, 1958, S. 20. 

73 Bom. L.R. (F. B.) 755. 


BOMBAY TOWN PLANNING ACT (Bom. 
XXVII of 1955), SS. 54, 55-Bombay Town 
Planning Rules, 1955. Rules 27, 28, 17 (NT) 
—Whether power conferred on local autho- 
rity under ss. 54 & 55 discretionary or man- 
datory. 

The power conferred on a local authority 
under ss. 54 and 55 of the Bombay Town 
Planning Act, 1954, to evict summarily per- 
sons in illegal occupation of land or to re- 
move unauthorised construction or temporary 
structure standing on final plots in a scheme 
made under the Act, is not a mere discre- 
tionary power but is a mandatory duty cast 
on the local authority which it is statutorily 
bound to perform within the prescribed time 
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BOMBAY TOWN PLANNING ACT, Ss. 54, 
5§—(Contd.) K l 


and for the, breach of which a writ of manda- 

mus could be issued by the Court. 

MUNICIPAL CORP. y. ADVANCE BUILDERS. 
73 Bom. L.R. (0.C.J.) 657. 


BOMBAY TOWN PLANNING RULES, 
1955, R. 17 (VI). See BOMBAY TOWN PLAN- 
NING Act, 1955, SS. 54 & 55. 

73 Bom. L.R. (0.C.J.) 657. 


RR, 27, 28. See BomMBAY TOWN 
PLANNING Act, 1955, SS. 54 & 55. 
73 Bom. L.R. (0.C.J) 657. 


BOMBAY VILLAGE PANCHAYATS ACT 
(Bom. lll of 1959), 8. 15— Bombay Village 
Panchayats Election Rules, 1959. Rules 32-36. 
—Starting point of limitation under s. 15, 
what is—Maharashtra Zilla Parishads Elec- 
tion Rules, 1960. ` 

The starting point of limitation prescribed 
by s. 15 of the Bombay Village Panchayats 
Act, 1958, is the declaration of results under 
rule 34 of the Bombay Village Panchayats 
Election Rules, 1959. 
BHIKA POONA vy. CIVIL JUDGE. 

73 Bom. L.R. 352, 


BOMBAY VILLAGE PANCHAYATS 
ELECTION RULES, 1959, R. 34. See BOM- 
BAY VILLAGE PANCHAYATS Acr, 1958, S. 15. 

73 Bom. L.R. 352. 


BURDEN OF PROOF—Death caused by 
accident. 

In the case of death caused by accident the 
burden of proof rests upon the workman to 
prove that the accident arose out of employ- 
ment as well as in the course of employment. 
But this does not mean that a workman who 
comes to Court for relief must necessarily 
prove it by direct evidence. Although the 
onus of proving that the injury by accident 
arose both out of and in the course of employ- 
ment rests upon the applicant, these essentials 
may be inferred when the facts proved justify 
the inference. On the one hand the Com- 
missioner must not surmise, conjecture of 

uess; on the other band he may draw an in- 
erence from the proved facts so long as it 
is a legitimate inference. It is impossible to 
lay down any rule as to the degree of proof 
which is sufficient to justify an inference being 
drawn, but the evidence must be such as 
would induce a reasonable man to draw it. 
MACKINNON MACKENZIE v. IBRAHIM. 

: 73 Bom. L.R. (.C.) 131. 





King Emperor v. Sibnath Banerjee. 
See LAND ACQUISITION Act, 1894, S. 17(4), 
3 Bom. L.R. 872. 


CENTRAL EXCISES AND SALT ACT 
(1 of 1944), S. 4~- Sea Customs Act (VIII 
of 1878), Sec. 30-—‘Wholesale cash price,” 
what is—Whether price of bulk sales to con- 
sumers means wholesale price. 

The phrase “wholesale cash price” contain- 
ed in clause (a) of s. 4 of Central Excises 
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CENTRAL EXCISES AND SALT ACT, 
S. 4—(Contd.) 7 . 


and Salt Act, 1944, is used in the section in 
contradistinction to the retail price and that 
pete is relieved of the loading represented 
y post manufacture expenses unless they 
form part of the profits of the manufacturer 
himself. The word “wholesale” in the phrase 
“wholesale cash price’ in cl. (a) has not 
the meaning of price for bulk sales and 
quantitative sales. Sales by manufacturers to 
consumers in large quantities and at prices 
which might in common parlance be describ- 
ed as wholesale prices, cannot be held to 
be at “wholesale cash price’ within the mean- 
ing of cl. (a) of s. 4 of the Act. 

VoLtas Lip. vs A. K. Roy. 

73 Bom. L-R. (O.C.J.) 229. 


en, G— Central Excise Rules, 1944. 
Rule 9—Whether inquiry held under rule 9 
(2) a quasi-judicial inquiry—~A pplicability of 
rules of natural justice to such inquiry. 
The inquiry held under rule 9(2) of the 
Central Excise Rules, 1944 is a quasi-judicial 
inquiry and not merely an administrative 
inquiry. Such inquiry would have to be 
without breach of rules of fairplay and na- 
tural justice. Therefore, in such an inquiry 
the finding arrived at must be made after 
giving an appropriate opportunity to show 
cause to the offending manufacturer. The 
materials on the basis whereof conclusions 
and/or findings are intended to be arrived 
at against him should be in the clearest terms 
and in all detailed particulars disclosed to 
the offending manufacturer. 
PRAKASH .COTTON MILLS v. B. N. RANG- 
WANI, ” 73 Bom. LR. (O.CJ.) 225. 


ee, 9, See CENTRAL EXCISES AND 
SALT Act, 1944, S. 6. 
73 Bom. L.R. (0.C.J.) 225. 


nnn, 12, 

Section 12 of the Central Excises_and Salt 
Act, 1944, authorises the Central Govern- 
ment to apply by Notification the provisions 
of the Customs Acts to duties imposed by 
s. 3 of the Central Excises and Salt Act, 1944, 
in respect of searches of goods and docu- 
ments. 

PRAKASH COTTON MILLS v. B: N. RANG- 
WANI. 73 Bom. L.R. (0.C.J.) 200. 


nemo §, 33. See CENTRAL EXCISES AND 
SALT Act, 1944, S. 6. 
73 Bom. L.R. (0.C.J.) .225. 


CENTRAL EXCISE RULES, 1944, RULE 9. 
See CENTRAL EXCISES AND SALT ACT, S. 6. 
73 Bom. L.R. (O.C.J.) 225. 


CHARGE, power to alter or amend. 
See CRIMINAL PROCEDURE Cope, 1898, SS. 


423, 435. 
73 Bom. L.R. (S.C.) 36. 
CHARITY COMMISSIONER. See BoM- 


BAY PusLic TRUSTS Act, 1950, S. 50A. 
73 Bom. L.R. 880. 


CIRCUMSTANTIAL EVIDENCE. See 
CONSTITUTION OF INDIA, ART. 136. 
73 Bom. LR. (S.C) 516. 


CITY OF NAGPUR CORPORATION ACT 
QI of 1950), SS. 133(2), 127— Notice for 
enhanced property tax served on March 19, 
1962—Whether enhanced tax to be paid from 
October I, 1961 or April I, 1962. 

A notice for enhancement of property tax 
was served on the applicant on March 19, 
1962, under s. 127 of the City of Nagpur 
Corporation Act, 1948. A notice of objection 
served by the applicant was dismissed by the 
Objection Officer and on appeal the Assistant 
Judge ordered the enhanced property tax to 
be paid from October 1, 1961. This order 
was challenged by the applicant on the ground 
that the enhanced tax should be paid from 
April 1, 1962:— 

Held, that since the notice was served only 
on March 19, 1962, the quarter following the 
date of notice was April 1, 1962, and: 

that, therefore, under s. 133(2) read with 
s. 138 of the City of Nagpur Corporation 
Act, 1948, the applicant would have to pay 
the enhanced property tax from April 1, 1962. 
BHAGWATI Devi y. NAGPUR CORP. 

73 Bom. L.R. 359, 


m_i. 133, See CITY OF NAGPUR 
CORPORATION Act, 1950, SS. 127, 133(2). 
73 Bom. L.R. 359, 


pee ge 138. See CITY oF NAGPUR COR- 
PORATION Act, 1950, SS. 127, 133(2). 
73 Bom. L.R. 359. 


CIVIL PROCEDURE CODE (Act V of 
1908), S. 11 —Decision on question of law 
when res judicata. 

Where the decision is on a question of law, 
i.e. the interpretation of a statute, it will be 
res judicata in a subsequent proceeding be- 
tween the same parties where the cause of 
action is the same, for the expression “the 
matter in’ issue” in s. 11 of the Civil Proce- 
dure Code, 1908, means the right litigated be- 
tween the parties, i.e. the facts on which the 
right is claimed or denied and the law appli- 
cable to the determination of that issue, 
Where, however, the question is one purely 
of law and it relates to the jurisdiction of 
the Court or a decision of the Court sanc- 
tioning something which is illegal, by resort- 
ing to the mile of res judicata a party affect- 
ed by the decision will not be precluded from 
challenging the validity of the order under 
the rule of res judicata, for a rule of proce- 
dure cannot supersede the law of the land. 
MATHURA PRASAD v. DOSSIBAI. 

3 Bom. L.R. (S.C.) 492. 


mN, 11-——Indian Limitation Act (1X of 
1908), Art. 182-——Darkhast filed beyond period 
of limitation—Judgment-debtor not taking up 
contention that darkhast barred by limitation 
—Court making order but judgment-creditor 
not prosecuting darkhast further—Another 
darkhast in execution of same decree filed by 
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decree-holder—Judgment-debtor contending 
that darkhast barred as previous darkhast 
barred by limitation—Whether judgment- 
debtors contention barred by constructive 
res judicata. 

A decree-holder filed a darkhast after three 
ya from the date on which the last dar- 

ast was disposed of. In tbis darkhast a 
notice under O.XXI, r.37 of the Civil Pro- 
cedure Code, 1908 was issued to the judg- 
ment-debtor to show cause against his deten- 
tion in civil prison. The judgment-debtor 
raised certain contentions but he did not con- 
tend that the darkhast was barred by limita- 
tion under art. 182 of the Indian Limitation 
Act, 1908. The executing Court made an 
order to issue warrant of arrest against the 
judgment-debtor but the  decree-holder 
informed the Court that he did not wish to 
prosecute the darkhast further and accord- 
ingly ‘it came to be disposed of. The decree- 
holder then filed a fresh darkhast in time, to 
realise the decretal amount by attachment 
and sale of the judgment-debtor’s property. 
The judgment-debtor contended that as the 

revious darkhast was barred by limitation, 
it could not be treated as a stepin-aid of 
execution and, therefore, the subsequent dar- 
khast was also barred. The decree-holder, 
on the other hand, contended that the judg- 
ment-debtor’s contention was barred by con- 
structive res judicata as it was not raised in 
the previous darkhast: 

Held, that when the subsequent darkhast 
was filed all that the executing Court was 
required to do was to see whether it was 
filed within three years from the final order 
passed in the previous darkhast, 

that as the judgment-debtor had not raised 
the question in the previous darkhast that 
it was filed beyond three years, it followed 
that impliedly the executing Court in that 
darkhast had held that it was not barred by 
limitation, 

that hence that finding of the Court was 


binding on the judgment-debtor, and there 
fore, the plea raised by the judgment-debtor 
was barred by constructive res judicata. 


JAMBU ANNA v. BAPU SUBRAO. 
73 Bom. L.R. 606. 


s, 54, O. XX, R. 180) —Court in 
passing decree under s. 54 and OQ. XX, 
r. 18(1) whether can refer question of parti- 
tion to Commissioner. 

The Court in passing a decree under s. 54 
and O.XX, r. 18(7) of the Civil Procedure 
Code, 1908, cannot refer the question of par- 
tition of revenue paying estate to a Com- 
missioner but it must refer it to the Collector. 
KeESHAO RAGHUNATH v. WAMAN KESHAO. 

73 Bom. L.R. 820 


= S 86—International Law—Letters 
Patent, Cl. 15—Whether foreign Sovereign 
State when sued should file written statément 
—Claim for immunity by Sovereign State whe- 
ther could be made by notice of motion— 
Court haw should ascertain whether foreign 
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Government recognised as Sovereign State by 
Government of India—Principles of Inter- 
national Law—Applicability of, in India— 
Notice of motion—Whether order made on 
notice of motion necessarily an interlocutory 
order—Decision afféectin independent con- 
tention raised by defendant whether a “judg- 
ment”, 

A foreign Sovereign State which claims im- 
munity from being sued in Court need not 
file any written statement at all till the claim 
for immunity, if raised; has been adjudicated 
upon and rejected. Although there is no spe- 
cific procedure provided in the Code of Civil 
Procedure or in the Original Side Rules of 
the High Court basically it is necessary that 
a claim to immunity should be decided at the 
earliest opportunity and that the party who 
makes such a claim should have an oppor- 
tunity to “move” the Court i.e., apply to 
the Court, for such an early decision. In 
such @ case an application by way of a 
Notice of Motion is the correct procedure. 

It is not for the Court to pronounce any 
opinion on the point whether the Govern- 
ment of India has recognised a foreign Gov- 
ernment as a Sovereign State. The Court 
has to ascertain this fact on the information 
made available to it by the Government of 
India, and for that purpose necessary evi- 
dence can be allowed to be adduced even at 
the stage of appeal. 

The doctrine of immunity of foreign So- 
vereign State from being sued in the muni- 
cipal Courts has not yet been curtailed in 
England so as to exclude the doctrine of im- 
munity from applying to commercial trans- 
actions. 

The recognition, de jure or de facto, has 
the same value for the purpose of deciding 
whether a particular foreign State is a So- 
vereign State and is entitled to immunity 
under International Law or not. 

The principles of International Law about 
immunity apply in India but they stand mo- 
dified by the provisions of s. 86 of the 
Civil Procedure Code, 1908, and the modi- 
fication is to create an exception in cases 
where consent of the Government of India 
is obtained under s. 86 of the Code. 

The mere fact that an order has been 
made on a Notice of Motion cannot by itself 
lead to the conclusion that the order is an 
interlocutory order. It is the relief asked 
for and the order made thereon which de- 
termines whether a particular order is or is 
not an interlocutory order. 

A decision can, in certain circumstances, 
be a “judgment” and therefore appealable 
even if it affects an independent contention 
raised by the defendant, a contention which 
Goes not at all concern or raise a dispute 
about any part of the plaintiffs cause of 
action or claim in the suit, 

Where an order was made on a notice of 
motion refusing the defendant’s prayer for 
dismissal of suit on the ground that the 
Court had no jurisdiction to entertain it be- 
cause the defendant was entitled to immunity 
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as a foreign Sovereign State, held that as the 
point decided by the order was that the de- 
fendant’s claim was finally disposed of ad- 
versely to the defendant and the defendant 
would be compelled to enter upon its de- 
fence on the merits of the cause of action 
and claim made in the suit, the order passed 
on the notice of motion was a “judgment” 
within the meaning of cl. 15 of the Letters 
Patent and was, therefore, appealable, 
G.D.R. y. DYNAMIC, INDUSTRIAL. 

73 Bom. L.R. (O. C.J.) 183. 


c 87 A. See CIVIL PROCEDURE CODE, 
1908, S. 86. 73 Bom. L.R. (0.C.J.) 183, 


——————§. 148 —Order stating “notice of 
motion to be dismissed with costs’ on non- 
payment of amounts by specified date—Fai- 
lure to deposit small amount of costs within 
time due to inadvertence—Whether Court 
can extend time for payment of this amount. 

An order was made by the Court, on a 
notice of motion taken out by the defendants 
to set aside an ex-parte decree, to the effect 
that on the defendants failing to deposit a 
sum of Rs. 4,275 and Rs. 45 as costs before 
a certain date “the notice of motion to be 
dismissed with costs." The defendants de- 
posited Rs. 4,275 before the due date but 
due to inadvertence failed to deposit the 
amount of Rs. 45 for costs. A notice of mo- 
tion to extend time for depositing the amount 
of costs was dis by the Judge on the 
ground that on the assing of the order on 
the previous notice of motion he had become 
functus officio as the payment of costs direct- 
ed by him had not been made within the 
time fixed:— 

Held, that the words “the notice of mo- 
tion to be dismissed with costs” lend them- 
selves to the interpretation that a further 
order of dismissal was contemplated in the 
case in the event of the defendants’ failure 
to deposit the amounts, and 

that, therefore, a final order not having 
been passed the Court retained control over 
the proceeding and had jurisdiction to en- 
large the time for payment. 

Held, further, that assuming that the order 
in question was a self-operating order and 
the expression “the notice of motion to be 

with costs” is treated as being equi- 
valent to “the notice of motion to stand dis- 
missed with costs,” the Court has the neces- 
sary power under $. 148 of the Civil Proce- 
dure Code, 1908, to extend the time and that 
apart from the provisions of s. 148, the Court 
is also empowered to use its inherent powers 
under s. 151 of the Code in a case of this 
kind where the Court is satisfied that the 
failure to deposit the small amount of costs 
was not deliberate but more or less acci- 
dental. 
G. Rite & Co. y. CHANDRAKANT. 
73 Bom. L.R. 423. 


See CIVIL PROCEDURE CODE, 
73 Bom. L.R. (0.C.J.) 133; 
also see 73 Bom. L.R. 423. 


e 151. 
1908, S. 86. 
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CIVIL PROCEDURE CODE, O. I, R. 10 
—Addition of parties in suit when can be 
made. 

Under O. I, r. 10 of the Civil Procedure 
Code, 1908, the question of addition of 
parties is not one of initial jurisdiction of the 
Court, but of a judicial discretion which has 
to be exercised in view of all the facts and 
In a suit 
relating to property, in order that a person 
may be added as a party, he should be shown 
to have a direct interest in the subject-matter 
of the litigation. In exercising its discretion 
the Court will not “ordinarily” add a party 
without the concurrence of the plaintiff, but 
in exceptional cases it can do so where the 
party sought to be added is a necessary party 
as distinguished from a mere proper party. 
A necessary party is a party whose addition 
is absclutely necessary in order to enable the 
Court to adjudicate effectually and com- 
pletely on the matter in controversy betwecn 
the parties i.e. that no decree can be passed 
in the suit without affecting the rights of the 
party who is sought to be added and the pre- 
sence of that party is necessary for an effec- 
tual adjudication of the questions involved in 
the suit. For the addition of such a neces- 
sary party it makes no difference as to who 
makes the application for addition of the 
party, and the Court may even add such 
party suo motu. 
JIVANLAL DAMODARDAS v. NARAYA 
73 Som. LR. 


ne), XX, R ee 
CEDURE CODE, 1908, S. 


814. 
See Civil PRO- 
3 Bom. L.R. 820. 


-i XXI R 72. See IRAY HIGH 
COURT RULES (0. S.), R. 500- 
73 Bom. LR OCI) 523. 


R, 84, See BOMBAY HIGH COURT 
Rures (0.S.), R. SO0-A. 
73 Bom. L.R. (0.C.J.) 523. 


on, 35, soe BomBay HIGH COURT 
RULES (0.S.), R. -A. 
73 ae L.R. (0.C.J.) 523. 


————0. XXIH, R 1 —“Subject-matter,” 
meaning of expression in O. XXIII, r. 1.. 
The expression “subject-matter” in O. 
XXII, rule i of the Civil Procedure Code, 
1908, does not mean property. That expres- 
sion has a reference to a right in property 
which the plaintiff seeks to enforce; it in- 
cludes the cause of action and the relief 
claimed. Unless the cause of action and the 
relief claimed in the second suit are the same 
as in the first suit, it cannot be said that the 
subject-matter of the second suit is the same 
as that in the previous suit. Mere identity 
of some of the issues in the two suits do 
not bring about an identity of the subject- 
matter in the two suits. “Subject-matter” 
means the bundle of facts which have to be 
proved in order to entitle the plaintiff to ths 
relief claimed by him. Therefore, where the 
cause of action and the relief claimed in the 
second suit are not the same as the cause of 
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CIVIL PROCEDURE CODE, O. XXII, R. | COMPANIES ACT (1 of 1956), S. 477— 
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action and the relief claimed in the first suit, 
the second suit cannot be considered to have 
been brought in respect of the same subject- 
matter as the first suit. . 
VALLABHDAS v. MADANLAL PREMSUKH. 


k 


(Contd.) 


examination is per se oppressive or vexatious, 
or where the order is sought to facilitate the 


| progress of an action filed by the Official 


73 Bom. L.R. (6.C.) 906. ` 
' gress of the winding up in the interest of 


—~——0. XXVI, R. 13. 
DURE Copre, 1908, S. 54. 73 Bom. L.R. 820. 


——0. XXXHI R. 1 Explanation, 8. 122 
—Whether addition made to Explanation to 
r. 1, O. XXXII by Bombay High Court be 
yond its powers under s. 122 of Code. 

The addition made to the Explanation to 
r. 1 of O. XXXII of the Civil Procedure 
Code, 1908, by the Bombay High Court is a 
matter relating to procedure and is not be- 
yond the powers conferred on it by s. 122 
of the Code. 

MENKABAI v. MANOHAR, 73 Bom. L.R. 473. 


— O, XXXIV, R. 4(/). See BOMBAY 
Hiu Courr RuLes (0.8.), R. 50A. 
73 Bom. L.R. (0.C.J.) 523. 


—————R. 5(3). See BOMBAY HIGH COURT 
RuLŁes (O.S.), R. 500-A. 
73 Bom. L.R. (0.C.J.} 523. 


—R., 10. See Bombay Hicu Court 
RuLeEs (O.S.), R. 500-A. 
73 Bom. L.R. (0.C.J.) 523. 


on, 13. See BomBaY HicH COURT 
RuLes (0.5), R. 500-A. 
73 Bom. L.R. (0.C.J.) 523. 


COMMERCIAL ESTAB NT. 

Where a person had installed a power- 
loom in his house and was manufacturing 
saris and lungis for the purpose of selling 
them in the market elsewhere, it was held 
that his house where he manufactured these 
came within the definition of “commercial 
establishment”, as defined in s. 2(4) of the 
Bombay Shops and Establishments Act, 1948. 
SHER MOHOMED v. THE STATE. 

73 Bom. L.R. 349, 


COMPANIES ACT (I of 1956), S. 477 
—Ex parte order made under s. 477 for pri- 
vate examination when can be vacated or 
modified—Whether order obtained solely for 
facilitating progress of misfeasance summons 
an adequate ground for revoking it. 

An ex parte order for examination made 
under s. 477 of the Companies Act, 1956 is 
not final; it is open to a person summoned, 
to apply for vacating or modifying the order 
on the ground that it has been obtained with- 
out placing all the requisite materials before 
the Court or by misstatement of facts or on 
other adequate grounds, and the Court has 
jurisdiction in proper cases, i.e., where it is 
satisfied that the order is vexatious, or op- 
pressive, or where other adequate grounds 
exist, to discharge the same. This jurisdic- 
tion may be exercised where the order for 


See CIVIL PROCE- ' 


Liquidator against the applicants, or the 
ares is sought in aid of some collateral pur- 
pose—a purpose other than the effective pro- 


the company. Such action may be by way 
of a misfeasance summons. If the order has 


| been obtained solely for the purpose of faci- 


litating the progress of the misfeasance sum- 
mons taken out against a director that will 
be an adequate ground on which the order 
ought to be revoked. 
OFFICIAL LIQUIDATOR v. D. P. OGALE. 

73 Bom. L.R. (0.C.J.) 333. 
———-§. 543, See COMPANIES ACT, 
1956, S. 477. 73 Bom. L.R. (0.C.J.) 333. 


COMPOUNDING OF OFFENCE--When to 
be allowed. 

Compounding of offences should be allow- 
ed only after the terms arrived at between 
the parties are carried out, and not merely 
on an undertaking. 

K. J. PATHARE vy. S. J. PATHARE. 
73 Bom. L.R. 616. 


CONSTITUTION OF INDIA, art. 14. 

Section 13 (1)G) of the Bombay Rents, 
Hotel and Lodging House Rates Control Act, 
1947, is valid and the reasonable classifica- 
tion contained therein is not hit by the pro- 
hibition implicit in art. 14 of the Constitu- 
tion of India. 
MANGHARAM v. B. C, PATEL. 

73 Bom. LR. 140. 


—-Art. 14. 

The second proviso to Regulation 67 of 
the Municipal Service Regulations framed by 
the Municipal Corporation of Greater Bom- 
bay does not confer any arbitrary or unguid- 
ed power on the Competent Authority and is 
therefore valid. 

MUNICIPAL CORPN. v. MISS. DETHE. 
73 Bom. L.R. 738. 


——Art, 19. 

Under the Constitution of India a proper 
balance is intended to be maintained be- 
tween the exercise of the right conferred by 
art. 19(7) (J) and (g) and the interests of 
a citizen in the exercise of his right to ac- 
quire, hold ‘or dispose of his property or to 
carry on occupation, trade or business. in 
striking that balance the danger which may 
be inherent in permitting unfettered exercise 
of right in a commodity must of necessity 
influence the determination of restrictions 
which may be placed upon the right of the 
citizen to the commodity. 

A law designed to abate a grave nuisance 
and for protection of public health is prima 
facie one enacted for the protection of the 
interests of the general public. But that 
alone is not sufficient; the restriction impos- 
ed by law must be reasonable, i.e., the restric- 
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tion must not be arbitrary or excessive, and 
must not place upon the right of the citizen a 
limitation which is not calculated to ensure 
protection of the interests of the general 
public, 
.  Reasonableness of restriction imposed by 
a Jaw has to be adjudged in the light of the 
nature of the right, danger or injury which 
may be inherent in the unbridled exercise of 
the right and the necessity of protection 
against danger which may result to the pub- 
lic by the exercise of the right. In each the 
test is whether the restriction is commensu- 
rate with the need of protection of the in- 
terest of the public against the exercise of 
the right. - 
Reasonableness of the restriction imposed 
upon the right to acquire, hold and dispose 
of property must be evaluated in the light 
of the nature of the commodity and its capa- 
city to be detrimental to the public weal. 
The power of the State to impose reasonable 
restrictions may extend to prohibiting acqui- 
sition, holding or disposal of a commodity 
if the commodity is likely to involve grave in- 
jury to the health or welfare of the people. 
STATE vy. HIMMATBHAI NARBHERAM. 
73 Bom. L.R. (S.C.) 75. 


arene ATH, 19, 31. 

The provisions of the Hyderabad Tenan 
and Agricultural Lands (Re-enactment, Vali- 
dation and further amendment) Act, 1961, 
as also of the Hyderabad Tenancy and Agri- 
cultural Lands Act, 1950 together with the 
Hyderabad Tenancy and Agricultural Lands 
(Amendment) Act, 1954, are immune from 
any challenge on the grounds of contraven- 
tion of arts. 19 and 31 of the Constitution 
of India. 

VENKATRAO ESAJIRAO v. STATE. 
73 Bom. L.R. (S.C.) 102. 


AAE, 31, 

A law declaring extinction of the right of 
the owner in moveable property not with a 
view to use it for a public purpose but to 
destroy it for abating nuisance and prevent- 
ing danger to public health and vesting it in 
the Corporation entrusted with power to take 
steps to maintain public health is not a law 
for acquisition of property for a public 
purpose. In any event the law is not, be- 
cause of the exemption contained in cl, 
(5) (b) Gi) of art. 31 of the Constitution, in- 
valid even if it does not provide for payment 
of compensation for the deprivation of the 
right to property. 

Where possession of moveable property is 
under the authority of law taken with a view 


to destroy it in the interest of the general’ 


public i.e. for prevention of grave danger 
to life or property, the guarantee of art. 
31(2) of the Constitution is not attracted. 
STATE yv. HIMMATBHAI NARBHERAM. 

3 Bom. L.R. (S.C) 75. 


-Ar 133— High Court to state 
briefly why certificate to appeal to Supreme 
Court refused—Practice. 
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It is desirable for the High Court to state 
briefly why the certificate to appeal to the 
Supreme Court under art. 133 of the Consti- 
tution is refused, since much depends on 
whether the civil rights of the parties are 
passed on or not by the judgment proposed 
to be appealed against. If the Court refuses 
to exercise jurisdiction under art. 226 of the 
Constitution without deciding the civil rights 
claimed, it is better to say so while refusing 
the certificate. 

JASODABAI v. STATE OF MAHARASHTRA. 
73 Bom. L.R., (S.C) 51. 


Art, 133 —“Judgment, 
final order,” what is—High Court on writ 
petition deciding only question of jurisdic- 
tion of Sales Tax authorities but refusing to 
deal with other grounds—Whether High 
Court’s judgment fell within art. 133, 

Though writ proceedings are original pro- 
ceedings under art. 226 of the Constitution 
of India, yet it does not mean that every 
order passed in a writ petition is a judg- 
ment or final order within the meaning of 
art. 133 of the Constitution. The nature and 
effect of the order passed must be consi- 
dered in every case. Where, therefore, the 
High Court in a writ petition decided only 
the question of the jurisdiction of the Sales 
Tax authorities to proceed against a dissolved 
firm and refused to deal with other grounds 
as the applicant’s appeal was pending before 
the Sales Tax appellate authorities, leaving 
the applicant to pursue his rights and reme- 
dies on merits before the Sales Tax authori- 
lies, it was held that even though the judg- 
ment dealt with the jurisdiction of the Sales 
Tax authorities yet, in substance, it was an 
interlocutory judgment or finding regarding 
the powers of the said authorities to deal 
with the grievance of the applicant in the 
appeal filed by him and, therefore, it did not 
fall within the expression “judgment de- 
cree or final order” in art. 133 of the Con- 
stitution. . 
MuRARILAL v. B. R. VAD. 

73 Bom. L.R. (0.C.J.) 249. 


-—— Art. 133(71)— Industrial award dis- 
posing of one item of demands but leaving 
others to be adjudicated by subsequent award 
——Writ petition challenging award dismissed 
by High Court—Whether order dismissing 
i petition a final order within art. 133 
(1). 
An order dismissing a writ petition chal- 
lenging the validity of an industrial award, 
which disposes of one of the items of a 
charter of demands by workmen but leaves 
the rest of the demands to be adjudicated by 
a subsequent award, is'a final order in a civil 
proceeding of a High Court within the mean- 
ing of art. 133 (J) of the Constitution of 
India. 
ASBESTOS CEMENT v. P. D. SAWARKAR, 

73 Bom. L.R. (S.C) 311. 


————Art. 136 —Indian Penal Code (Act 
XLV of 1860), Sec. 1204—Interference by 


decree or 
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the Supreme Court with appreciation of evi- 
dence by High Court—Practice—Criminal 
conspiracy, proof of. a 

Under art. 136 of the Constitution of India 
the Supreme Court does not normally proceed 
to review and appraise the evidence for itself 
and the conclusions of the High Court on 
questions of fact on appreciation of evidence 
are considered to be final. This is so even 
if the Supreme Court were to feel that a dif- 
ferent view of the evidence is possible. 

Where in a case it was represented that 
the evidence on the record did not support 
the conclusion of the High Court and that 
grave and substantial injustice was caused, 
the Supreme Court undertook to go into the 
evidence to satisfy itself if there was any 
sufficient ground for interference on appeal 
by special leave. 

Criminal conspiracy can be proved by cir- 
cumstantial evidence. In most cases proof 
of conspiracy is largely inferential though 
the inference must be founded on solid facts. 
Surrounding circumstances and antecedent 
and subsequent conduct, among other factors, 
constitute relevant material. Because of the 
difficulties in having direct evidence of cri- 
minal conspiracy, once reasonable ground is 
shown for believing that two or more per- 
sons have conspired to commit an offence, 
then anything done by any one of them 
in reference to their common intention after 
the same is entertained becomes, according 
to the law of evidence, relevant for proving 
both conspiracy and the offences committed 
pursuant thereto. 

Noor MOHAMMAD y. THE STATE. 
3 Bom. L.R. (S.C.) 516. 


See CONTITUTION OF 
73 Bom. L.R. (S.C.) 51. 


See CONTITUTION OF 


—Àrt., 226. 
INDIA, ART. 133. 


Art. 226. 


INDIA, ART. 133. 
73 Bom. L.R. (0.C.J.) 249. 


Art. 226 —Estoppel—Cittzen alter- 
ing his position to his prejudice on represen- 
fation made by public body—Whether public 
body liable to carry out its obligations arising 
out of representation, 

The High Court may, in exercise of its 
discretion, decline to exercise its extra-ordi- 
nary jurisdiction under art. 226 of the Con- 
stitution. But the discretion is judicial: if the 
petition makes a claim which is frivolous, 
vexatious, or e facie unjust, or may not 
appropriately be tried in a petition invoking 
extra-ordinary jurisdiction, the Court may de- 
cline to entertain the petition. But a party 
claiming to be aggrieved by the action of a 
public body or authority on the plea that the 
action is unlawful, high-handed, arbitrary or 
unjust is entitled to a hearing of its petition 
on the merits. 

There is undoubtedly a clear distinction 
between a representation of an existing fact 
and a representation that something will be 
done in future. The former may, if it amounts 
to a representation as to some fact alleged 
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at the time to be actually in existence, raise 
an estoppel, if another person alters his posi- 
tion relying upon that representation. A re- 
presentation that something will be done in 
the future may result in a contract, if an- 
other person to whom it is addressed acts up- 
on it. A representation that something will 
be done in future is not a representation that 
it is true when made, But between a repre- 
sentation of a fact which is untrue and a re- 
presentation express or implied to do some- 
thing in future, there is no clear antithesis. 
A representation that something will be done 
in future may involve an existing intention 
to act in future in the manner represented. 
If the representation is acted upon by an- 
other person it may, unless the statute gov- 
eming the person making the representation 
provides otherwise, result in an agreement en- 
forceable at law; if the statute requires that 
the agreement shall be in a certain form, no 
contract may result from the representation 
and acting therefor but the law is not power- 
less to raise in appropriate cases an equity 
against him to compel performance of the 
obligation arising out of his representation. 
Public bodies are as much bound as private 
individuals to carry out representations of 
facts and promises made by them, relying on 
which other persons have altered their posi- 
tion to their prejudice. The obligation arising 
against an individual out of his representa- 
tion amounting to a promise may be enforced 
ex contractu by a person who acts upon the 
promise: when the law requires that a con- 
tract enforceable at law against a public body 
shall be in certain form or be executed in 
the manner prescribed by statute, the obli- 
gation if the contract be not in that form 
may be enforced against it in appropriate 
cases in equity. 
CENTURY Sro. & Mra, Co. v. ULHASNAGAR 
M. COUNCIL. 73 Bom. L.R. (S.C.) 510. 


——-——Art, 227. 

The High Court should not resort to the 
archaic power contained in Bombay Regula- 
tion If of 1827 to call for the raeed 
of any subordinate Civil Court and to issue 
orders when the Constitution of India has 
invested all the High Courts with supervisory 
jurisdiction under art. 227 of the Constitution. 
MANGHARAM v. B. C. PATEL. 

73 Bom. L.R. 140. 


—— Art. 276. See C. P. & BERAR MUNI- 
CIPALITIES ACT, 1922, S. 83. 
73 Bom. L.R. 861. 


———_—Art, 372— Indian Succession Act 
(XXXIX of 1925), Secs. 321, 323, 217—State’s 
right to have debts owing to it paid in prio- 
rity to debts of unsecured creditors of same 
debtor—Whether Act has affected this right 
in any way-—Solicitor’s lien, nature of. 

In India even after the Constitution of 


i India there exists a right in favour of the 


State to have debts owing to it satisfied in 
priority to debts owing to other unsecured 
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creditors from the same debtor and this right 
is in no way in conflict with any provision 
of the Constitution but is founded upon an 
important principle of public policy. 

The Indian Succession Act, 1925, has not 
taken away, modified or abrogated any part 
of the above doctrine of the common law 
right of the Crown in payment of its debts. 

A solicitor has a lien in common law in 
respect of his costs and the expenses of a 
litigation against funds belonging or payable 
to his clients lying in a Court; he is entitled 
to have the amount realised by his exertions 
paid to him to the extent of his costs and 
expenses so long as the money is under the 
control or in the custody- of the Court; it is 
lost the moment the money goes out of the 
control or custody of the Court by payment 
to a third party; in any case the lien referred 
to above arises only in favour of a solicitor 
on his obtaining an order from the Court 
securing the fund in the custody of the Court 
for payment of his dues or obtaining a charg- 
ing order in respect thereof. Till that is done 
there is in essence no lien though the mere 
right to apply has been often called a lien 
and the order of the Court may be obtained 
at any time by the solicitor and even in 
spite of and after an attachment levied by a 
creditor, provided rights of third parties have 
not supervened in the meanwhile. 

In an administration suit the solicitor has 
to be paid for his efforts the costs, charges 
and expenses properly incurred in recovering 
or preserving the property. 

UNION OF INDIA v. OFFICIAL ASSIGNEE, 
73 Bom. L.R. (O.C.J.) 623. 


CONSTRUCTION OF DOCUMENT. `> 
The nature of a transaction is to be deter- 
mined by the Court irrespective of the ver- 
biage used in a document, but, ordinarily, 
the language of a document binds the parties 
to it, unless they can manifestly show that 
the true state of affairs was other than that 
indicated by the language of the document. 
SATPALSING y. SANTDAS. 
73 Bom. L.R. 777. 


CONSTRUCTION OF STATUTE—Bombay 
Stamp Act (Bom. LX of 1958). 

For the purposes of the Bombay Stamp 
Act, 1958, an instrument must be read as a 
whole to find out its dominant object. It is 
not permissible to divide it into several parts 
and to look at if piecemeal and then to assign 
each one of such parts to some other Article 
of Schedule I of the Act. 

SANTDAS MOOLCHAND vy. SHEODAYAL. 
73 Bom. L.R. 42. 


——~——_Maharashtra Co-operative Societies 
Act, 1960, S. 91{2). 


Where the Legislature has indicated that 
first of all the issue whether there is a dis- 
pute at all under s. 91(/) of the Maharashtra 
Co-operative Societies Act, 1960, must be 
determined only by a particular officer, viz. 
the Registrar, it is not possible for the High 
Court in a writ petition to allow a party to 
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raise that issue before itself contrary to the 
specific provisions of the Act simply because 
that issue is fundamental or affects the juris- 
diction of the tribunal to decide at all. 
SATPALSING y. SANTDAS. 

73 Bom. L.R. 777, 


——_———Penal statute. 

In a penal statute, the rule of construction 
is that if the words of a statute are capable 
of two reasonable constructions, the Court 
must adopt the more lenient one which will 
avoid the penalty. This rule of construction 
does not, however, lay down that if any two 
constructions are possible the more lenient 
one must be adopted. If the only reasonable 
way of construing a penal section, without 
stretching its language, is one which goes 
against the accused, to construe it so would 
not violate the rule of strict construction of 
penal statutes. 

NARENDRA BHOGILAL v. THE STATE. 
73 Bom. L.R. 828, 


~ frusts Act (I of 1882) —Rules 
of English law, how far applicable. 

The Indian Trusts Act, 1882, is exhaustive 
in respect of any matter specifically provided 
for in it, but it is not exhaustive of all mat- 
ters relating to private trusts, Therefore, in 
cases covered by the Act, its provisions alone 
must be applied, but in any case not cover- 
ed by it, the Court is entitled to apply rules 
of English law, as laid down by judicial de- 
cisions in that country, which are not incon- 
sistent with the Act, as the rules of justice, 
equity and good conscience. 

DEVLAKSHMI v. VISHWAKANT. . 
73 Bom. L.R. (0.C.3.) 594. 


CONTEMPT OF COURT—Principles to be 
followed by Courts in contempt proceedings. 

The principles which should govern cases 
of contempt by scandalising the Court are as 
follows: (1) It will not be right to say that 
committals for contempt by scandalising the 
Court have become obsolete. (2) The sum- 
mary jurisdiction by way of contempt must 
be exercised with great care and caution and 
only when its exercise is necessary for the 
proper administration of law and justice. (3) It 
is open to anyone to express fair, reasonable 
and legitimate criticism of any act or con- 
duct of a Judge in his judicial capacity or 
even to make a proper and fair comment on 
any decision given by him because “justice 
is not a cloistered virtue and she must be 
allowed to suffer the scrutiny and respectful, 
even though outspoken, comments of ordi- 
nary men.” (4) A distinction must be made 
between a mere libel or defamation of a 
Judge and what amounts to a contempt of 
Court. The test in each case would be whe- 
ther the impugned publication is a mere de- 
famatory attack on the Judge or whether it 
ig calculated to interfere with the due course 
of justice or the proper administration of law 
by his Court. It is only in the latter case 
that it will be punishable as contempt. (5) Al- 
ternatively the. test will be whether the wrong 
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is done to the Judge personally or it is done 
to the public. To borrow from the language 
of Mukherjea J. in Brahma Prakash Sharma 
v. The State of Uttar Pradesh [1953] S.C.R. 
1169, the publication of a disparaging state- 
ment will be an injury to the public if it tends 
to create an apprehension in the minds of the 
people regarding the integrity, ability or fair- 
ness of the Judge or to deter actual or pros- 
pective litigants from placing complete re- 
liance upon the Courts administration of 
justice or if it is likely to cause embarrass- 
ment in the mind of the Judge himself in 
the discharge of his judicial duties. 
PERSPECTIVE PUBLICATIONS vy. STATE. 

73 Bom. L.R. -(S.C,) 57. 


CONTEMPT OF COURTS ACT (XXXII of 
1952), SS. 3, 4—Whether breach of under- 
taking given to Court amounts to contempt 
of Court—Contempt of Court in respect of 
breach of undertaking to pay or deposit 
money how to be proved—Practice—When 
Magistrate to refer matter to High Court 
under Act—Compounding of offences when 
to be allowed—Civil Procedure Code (Act 
V of vais O. XX1, r. 32(1), O. XXXIX, 
r, 2(3). 

In order to amount to contempt of Court 
and to be punishable as such, the mere breach 
of an undertaking given to, or disobedience 
of the order passed by, the Court is not 
enough. It must further be proved that the 
breach or disobedience was wilful or contu- 
macious and the act of the contemner, there- 
fore, signified disrespect to the Court. 

In order to prove contempt of Court in 
respect of breach of an undertaking to pay 
or deposit money, two things must be proved, 
viz., (1) breach of the undertaking, and (2) 
that the alleged contemner had, at the time 
the undertaking was to be carried out, the 
means to pay the amount in question, but 
has wilfully or contumaciously refused to pay 
the same. 

Where the Magistrate instead of giving 
directions for evidence being taken before 
him, either on affidavit or otherwise, and pro- 
ceeding to investigate the question as to whe- 
ther the contemner had, at the time when the 
undertaking was to be carried out, the means 
to pay the amount in question, proceeded 
straightaway to an order forwarding the 
case to the High Court for necessary action 
for contempt:— 

Held, that it is only if the Magistrate 
comes to the conclusion after considering the 
evidence, either on affidavit or otherwise, 
that, in his opinion, a contempt of Court a 
pears to have been committed that he should 
refer the matter to the High Court for neces- 
sary action under the Contempt of Courts 
Act, 1952. 

Compounding of offences should be allow- 
ed only after the terms arrived at between 
the parties are carried out, and not merely 
on an undertaking. 

K. J. PATHARE v. S. J. PATHARE, 
73 Bom. L.R. 616. 
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CONTRACT ACT (IX of 1872),8. 17. 
Section 17 of the Indian Contract Act, 
1872, does not apply to a case of fraud under 
s. 12(1) (c) of the Hindu Marriage Act, 1955. 
RAGHUNATH GOPAL v. VIJAYA RAGHUNATH. 
73 Bom. LR. 840. 


—_—___——§. 70- Compensation payable where 
market value of goods not returned, 

Under s. 70 of the Indian Contract Act, 
1872, compensation would normally be the 
market price of the goods at the date of the 
supply. By refusing to return the goods, the 
person to whom the goods have been deli- 
vered cannot improve his position and seek 
to pay less than the market value of the 
oods 


£ ; . 
PILLOO DHUNJISHAW yv. MUNICIPAL CORP. 
73 Bom. L.R. (S.C) 301. 


CONTRACT LABOUR SYSTEM. See 
INDUSTRIAL LAW. 
73 Bom. L.R. 434. 


CORROBORATION. See Evipence ACT, 
1872, S. 133. 73 Bom. L.R., (S.C.) 806. 


COURT-FEES ACT (VII of 1870), SCHE- 
DULE I, ARTICLE 1—Bombay Court-fees 
Act (Bom. XXXVI of 1959), Sec. 2(C)— 
Whether Court-fees payable on equitable 
set-off. 

Court-fees are payable not merely on a 
reil set-off, but on an equitable set-off as 
well. 

KISAN S. P. Soc. LTD. y. GAWAIKAR & Co. 
73 Bom. L.R. 817. 


CRIMINAL CONSPIRACY, proof of. 

Criminal conspiracy can be proved by cir- 
cumstantial evidence. In most cases proof of 
conspiracy is largely inferential though the 
inference must be founded on solid facts. 
Surrounding circumstances and antecedent 
and subsequent conduct, among other factors, 
constitute relevant material. Because of the 
difficulties in having direct evidence of cri- 
minal conspiracy, once reasonable ground is 
shown for believing that two or more per- 
sons have conspired to commit an offence, 
then anything done by any of them in refer- 
ence to their common intention after the 
same is entertained becomes, according to 
the law of evidence, relevant for proving 
both conspiracy and the offences committed 
pursuant thereto. 
NOOR MOHAMMAD v. THE STATE. 

73 Bom. LR. (8.C.) 516. 


CRIMINAL PROCECURE CODE (Act V 
of 1898), S. 3107). Sce CRIMINAL PROCEDURE 
Cope, 1898, S. 423(/) (a). 

73 Bom. L.R. (S.C.) 66. 


s . 145—Specific Relief Act, 1963, 

Where a person aggrieved by an order 
passed by a Magistrate under s. 145 of the 
Criminal Procedure Code, 1898, files a suit 
under s. 6 of the Specific Relief Act, 1963, 
for possession and recovers possession under 


' a decree in such a suit, it will be an eviction 
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of the person found by the Magistrate in pos- 
session in due course of law. In such a suit 
it will not be necessary for the civil Court to 
go into the rights and wrongs of an order 
under s. 145 of the Code. The decision of 
the civil Court will prevail by virtue of 
s. 145(6) of the Code. 
ATMARAM v. PRABHAWATIBAI, 

3 Bom. L.R. 470. 


ems 162—Members of Railway Police 
Force, whether police officer. 

Members of the Railway Protection Force 
constituted under the Railway Protection 
Force Act, 1957, are not police officers, 
either for the purpose of s. 25 of the Indian 
Evidence Act, 1872, or for the purpose of 
s. 162 of the Criminal Procedure Code, 1898. 
HARI RACHU v. THE STATE. 

73 Bom. L.R. 891. 


een. 197— Maharashtra Municipalities 
Act (Mah. XL of 1965), Secs. 302, 42—Com- 
plaint filed against President, Vice-President 
and Members of Municipality without sanc- 
tion under s. 197, Criminal Procedure Code— 
Whether accused protected under s. 197. 

The accused who were the President and 
Vice-President and members of a munici- 
pality established under the Maharashtra 
Municipalities Act, 1965, entered the house 
of the complainant along with some labourers 
and directed the latter to demolish the com- 
plainant’s latrine and a portion of his com- 
pound wall. This latrine was constructed by 
the complainant, without the permission of the 
Municipal Council and as it was creating a 
nuisance to the local inhabitants he was 
several times called upon by the municipal 
authorities to remove it but he had failed to 
do so. As a result of the demolition work 
damage was caused to the complainant and 
he filed a complaint against the accused under 
ss. 448 and 427 of the Indian Penal Code, 
1860. The accused raised a preliminary ob- 
jection that as they were public servants under 
s. 302 of the Maharashtra Municipalities Act 
they could not be prosecuted without the 
sanction of the State Government as requir- 
ed by s. 197(2) of the Criminal Pr ure 
Code, 1898. On the question of applicability 
of s. 197, Criminal. Procedure Code:— 

Held, that the accused who were public 
servants were removable only by the State 
Government under s. 42 of the Maharashtra 
Municipalities Act, 

that the accused had the power to get the 
latrine demolished because it was an unau- 
thorised construction or because it was creat- 
ing a nuisance and their presence at the spot 
when the demolition took place was closely 
connected with the official discharge of their 
duties, and 

that, therefore, the accused were protected 
under s. 197 of the Criminal Procedure Code 
in the absence of the sanction of the State 
Government. 

STATE v. MORESHWAR GOVINDA. 
73 Bom. L.R. 823. 
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CRIMINAL PROCEDURE CODE, S. 215. 
‘See CRIMINAL PROCEDURE Cope, 1898, S. 226, 
73 Bom. L.R. 245. 


~S, 226 —Whether Sessions Judge 
under s. 226 can‘delete charge on which uc 


‚cused committed before him. 


A Sessions Judge in exercising his power 
under s. 226 of the Criminal Procedure Code, 
1898, cannot delete a charge altogether when 
an accused person is committed to his Court 
on that charge. 

STATE v. PANDURANG RAMJI. 
73 Bom. L.R. 245, 


SS. 238, 5385(1}—Indian Penal Code 
(Act XLV of 1860), Secs. 326, 307—Charge 
against accused framed under s. 307, IP.C. 
but accused convicted of offence under s. 326, 
LP.C—Whether such conviction can be sus- 
tained—A bsence of charge under s. 326 whe- 
ther can be justified under s. 238 or 535(1), 
Criminal Procedure Code or curable under 
s. 537(b), Cr. P.C. 

An accused cannot be convicted of an 
offence under s. 326 of the Indian Penal 
Code, 1860, when the actual charge framed 
against him was one under s. 307 of the 
Indian Penal Code and the conviction can- 
not be justified either under s. 238 or 535(J) 
of the Criminal Procedure Code, 1898. In 
such a case the absence of a charge under 
s. 326 of the Indian Penal Code cannot also 
be cured as a mere irregularity under s. 537 
(b) of the Criminal Procedure Code. 

Section 535(1) of the Criminal Procedure 
Code applies only to cases in which either 
there is no charge at all and the offence is 
not of a serious nature, or in which the 
offence charged is of such a nature that thero 
is no difference between the ingredients of 
that offence and the ingredients of the offence 
of which the accused has actually been con- 
victed, or the offence charged comprises all 
the ingredients of the offence of which the 
accused has been found guilty and some 
more. 

Section 537(b) of the Criminal Procedure 
Code does not deal with cases in which there 
is a complete omission to frame a charge in 
respect of the particular offence of which 
the accused has been convicted, but only 
deals with cases in which there is some omis- 
sion of particulars “in the charge” in respect 
of the offence of which the accused has been 
found guilty. 

There may be an attempt to commit 
murder within s. 307 of the Indian Penal 
Code, 1860, even without inflicting any in- 
jury at all on the intended victim. 
RAMCHANDRA BHAIRU v, THE STATE. 

73 Bom. L.R. 811. 


5. 258. See CRIMINAL PROCEDURE 
Cope, 1898, S. 419. 

73 Bom. L-R. (S.C.) 138. 
See PenaL Cope, 1860, 


73 Bom. L.R. 215. 
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CRIMINAL PROCEDURE CODE, S. 410. 
See CRIMINAL PROCEDURE CODE, 1898, S. 419.” 
73 Bom. LR. (8.C.) 138. 


———-S. 410-—-Appeal in High Court rais- 
ing serious and substantial point prima facie 


arguable—High Court dismissing appeal sum- . 


marily by word “rejected” —Propriety of such 
order—Practice. 

When a criminal appeal in the High Court 
raises a serious and substantial point which 
is prima facie arguable, it is improper for that 
Court to dismiss it summarily without giving 
some indication of its view on the pomts 
raised. The interest of justice and fairplay re- 
quire the High Court in such cases to give 
an indication of its views on the points 
argued so that the Supreme Court, in the 
event of an appeal from the order being pre- 
sented, has the benefit of the High Court’s 
opinion on those points. 

GOVINDA KADTUJI v. THE STATE. 
73 Bom. L.R. (S.C) 514, 


N, 410—Criminal appeal raising ar- 
guable and substantial point—Whether High 
Court competent to dismiss appeal by one 
word of disinissal. 

Accused No. 1 was charged with having 
conspired with accused No. 2 to commit 
murder. Accused No. 1 was convicted by the 
Sessions Judge under s. 302 read with 
s. 34 of the Indian Penal Code, 1860, but 
accused No. 2 was acquitted. In appeal to 
the High Court accused No. 1 contended that 
as accused No. 2 was acquitted he could 
not be convicted with the aid of s. 34 of 
the Code and relied upon the decisions of 
the Supreme Court in Prabhu Babaji v, State 
of Bombay [1956] A.I.R.S.C. 51, and Kri- 
shna Govind v. State2 (1963) 65 Bom, L.R. 
789, S.C. He also contended that it was an 


error to hold that there was intimacy between ` 


him and one N wife of one B on the evidence 
of third parties when neither N nor B had 
given evidence. The High Court dismissed 
the appeal by a single word of dismissal. 
On the question whether the High Court 
should have thus dismissed the appeal in 
limine:— 

Held, that in view of the contentions rais- 
ed by accused No. 1 there were arguable 
and substantial matters of law and fact, and 
that, therefore, the High Court should con- 
sider the matter afresh on hearing the parties. 
SIDHANNA APPARAO v. THE STATE, 

73 Bom. LR. (S.C) 521. 


m, 497, See CRIMINAL PROCEDURE 
Cope, 1898, S. 419. 
73 Bom. L.R. (8.C.) 138. 


ua, 418. See CRIMINAL PROCEDURE 
Cone, 1898, S. 410. 


73 Bom. L.R. (S.C) 514. 


a 419— Bombay High Court Appel- 
late Side Rules, 1960. Chapter XXVI, Rule 
6—Several persons jointly tried acquitted— 
Whether State can prefer one appeal against 
acquittal of all. 

Where several accused persons jointly tried 
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CRIMINAL PROCEDURE: CODE, 8. 419— 
(Contd.) 


have been acquitted by the trial Court, the 
State can prefer one appeal against the ac- 
quittal of them all. 
STATE OF GUJARAT v. RAMPRAKASH. 

73 Bom. L.R. (8.C.) 138. 


-——-—§, 421. Sec CRIMINAL PROCEDURE 
Cope, 1898, S. 410. i 
73 Bom. L.R. (S.C.) 514. 


e—a, 423, See CRIMINAL PROCEDURE 
Cope, 1898, S. 419. 
73 Bom. LR. (S.C.) 138. 


3, 423-—- Power of Court to alter or 
amend charge, when can be exercised. 

The Criminal Procedure Code, 1898, gives 
ample power to the Courts to alter or amend 
a charge whether by the trial Court or by 
the appellate Court provided that the accused 
has not to face a charge for a new offence 
or is not prejudiced either by keeping him 
in the dark about that charge or in not giving 
a full opportunity of meeting it and putting 
forward any defence open to him, on the 
charge finally preferred against him. 
KANTILAL v. STATE OF MAHARASHTRA. 

73 Bom. L-R. (S.C) 36. 


~S, 423 (1) (a)—Order of acquittal 
passed by lower appellate Court preceded by 
order of conviction by trial Court—Whether 
High Court hearing appeal from acquittal can 
impose sentence greater than what trial Court 
could have imposed. 

In disposing of an appeal from an order of 
acquittal under s, 423(/)(a) of the Criminal 
Procedure Code, 1898, the High Court is 
competent to pass a sentence which the trial 
Court was empowered to pass. Where, there- 
fore, an order of conviction by the Magis- 
trate is set aside by the Sessions Judge on ap- 
peal, the High Court hearing an appeal there- 
from is competent to pass any sentence which 
the Magistrate is empowered to pass. 

The expression “authorised by law” used in 
s. 31(1) of the Code means sanctioned by 
law, while the expression “according to law” 
in s. 423(7)(a) means in conformity with law. 

Where however the appeal is from an order 
of acquittal the matter is at large. There is 
no sentence binding on a person who was 
once an accused. He comes before the Court 
with the presumption of innocence. If the 
Court finds that the acquittal was not 
justified and that he was guilty of the offence, 
it is for the appeal Court to order punish- 
ment to fit the crime. If the appeal is from 
an order of acquittal with no prior order of 
sentence, the punishment must be commen- 
surate with the gravity of the offence. But 
if the order of acquittal is preceded by an 
order of conviction, the Court hearing the 
appeal from acquittal should not impose a 
sentence greater than what the Court of first 
instance could have imposed. 

Where the accused is given notice of ap- 
peal under s. 423(/)(a) of the Code and ac- 
tually takes part in the hearing before the 


1971.] 


CRIMINAL PROCEDURE CODE, S. 423— 
(Contd.) 


High Court, it would be superfluous to give 
him notice to show cause why a sentence 
within the competence of the trial Magistrate 
should not be passed. The absence of such 
a show cause notice does not violate any 
known principle of natural justice. 
SHANKAR KERBA y. THE STATE. 

73 Bom. L.R. (S.C. 66. 


S, 423(1A). See PENAL Cone, 1860, 
S. 468, 73 Bom, L.R. 215. 


m, 435, See CRIMINAL PROCEDURE 
Cone, 1898, S, 423. 
73 Bom. L.R. (8.C.) 36. 


See CRIMINAL PROCEDURE 
SS. 238, 535(2). 
73 Bom LR. 811. 


CROSS OBJECTION IN APPEAL. See 
BOMBAY CoOURT-FEES AcT, 1959, Sch. I, 
ART. 3. 73 Bom. L.R. (S.C) 903. 


CUSTOMS ACT (52 of 1962), S. 105— 
Central Excises and Salt Act (I of 1944), Secs. 
3, 9, 12, 18, 38—Central Excise Rules, 1944, 
Rules 9, 201]-—General Clauses Act (X of 
1897), Sec. 8—Order for extension under s. 
110(2), Customs Act, 1962, whether can be 
made after six months of seizure of goods 
under s. I10(1) of Act—Whether order for 
extension void if opportunity to show cause 
against it not glven—Search and seizure of 
documents pertaining to offence under Cen- 
_ tral Excises and Salt Act, legality of. 

Under s. 110(2) of the Customs Act, 1962, 
an order for extension can be made at any 
time within or after six months of the date 
of the seizure of the goods under s. 110(/) 
of the Act. 

An order for extension made under s. 110(2) 
of the Customs Act, 1962, is not void on 
account of absence of opportunity given to 
the person whose goods are seized under 
g. 110(7) of the Act to show cause against the 
order of extension. 

An order was issued by the Assistant Col- 
lector of Central Excise requiring the Super- 
intendent of Central Excise to enter, search 
and seize from certain premises documents 
pertaining to the offence of evading payment 
of Central excise duty under the Central Ex- 
cises and Salt Act, 1944. The order, to 
which s. 18 of the Act was applicable, did. 
not contain one of the requirements of 3. 165 
of the Criminal Procedure Code, 1898, inas- 
much as there was no expression of opinion 
that without a search the documents would 
not be obtained without undue delay. On 
the question whether the search made in pur- 
suance of the order was rendered illegal and 
the documents seized therefrom should, there- 
fore, be returned to the person aggrieved:— 

Held, that the Excise Authorities were en- 
titled to take the precaution of securing the 
documents without previous notice of their 


memamel, 537(5), 
Cope, 1898, 
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CUSTOMS ACT, S. 105— Contd.) 


that this was an irregularity which was not 
suficient to vitiate the action taken in the 
absence of mala fide. 

Held further, that if for any reason the 
search and seizure were illegal, the conse- 
quence could not be that the documents 
seized must be returned. 

Section 12 of the Central Excises and Salt 
Act, 1944, authorises the Central Government 
to apply by Notification the provisions of the 
Customs Acts to duties imposed by s. 3 of 
the Central Excises and Salt Act, 1944, in 
respect of searches for and seizure of goods 
and documents. 

YRAKASH COTTON MILLS y. RANGWANI, 
73 Bom. L.R. (0.C.J.) 200. 


See CuSTOMS Act, 1962, 
73 Bom. L.R. (0.C.J.) 200. 


——_—_—§. 110. 
S. 105. 


n, 124, 
S. 105. 


See Customs Act, 1962, 
73 Bom. L.R, (0.C.3.) 200. 


See HINDU Law, SHUDRA. 
73 Bom. L.R. 766. 


DISPLACED PERSONS (COMPENSATION 


DASIPUTRA. 


AND REHABILITATION) ACT, 1954. 
See DISPLACED PERSONS So 
, R. 19. 


AND REHABILITATION) RULES 
73 Bom. LR. (S.C) 489. 


DISPLACED PERSONS (COMPENSATION 
AND REHABILITATION) RULES, 1955, 
R. 19— Displaced Persons (Compensation 
and Rehabilitation) Act (44 of 1954)— 
Meaning and effect of rule 19(3). 

The special provision embodied in r. 19 
of the Displaced Persons ari pen ert and 
Rehabilitation) Rules, 1955, for paying com- 
pensation to joint Hindu families is intended 
to treat a joint Hindu family consisting only 
of a father and his sons as one unit for the 
purposes of compensation for the joint family 
property left in Pakistan. Such a joint family 
is not intended to be broken up by the sta- 
tutory schemes of the Displaced Persons 
(Compensation and Rehabilitation) Act, 1954 
and the Rules, 

J. S. BAJAJ y. ARJUNDAS. 
73 Bom. L.R, (S.C.} 489. 


DOCKS BY-LAWS, BY-LAW NO. 82. 
Under by-law 82 the remarks to be passed 
are not binding or conclusive as to the factum 
of damage. Therefore, if it is proved that the 
goods were not broken, chafed or damaged, 
the mere remarks cannot carry the matter 
any further nor will by-law No. 82 apply 
only upon those remarks. 
TRUSTEES, PORT OF BOMBAY y. PREMIER AUTO. 
73 Bom. L-R. (0.C.J.) 1. 


DOCTRINE OF ACCELERATION, whether 
applicable in India. 
The English doctrine of acceleration of 


intention to the person affected by the order, | 


and 


subsequent interests when a prior interest fails 
or comes to-.a premature end is not incon 
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sistent with any provision of the Indian Trusts 
Act, 1882. Therefore, this doctrine applies 
in India, both to trusts created by will as 
well as to settlements inter vivos, provided 
two conditions are fulfilled, viz., (1) the set- 
tlor has not shown a contrary intention in 
the document creating the trust; and (2) the 
subsequent interest is a vested interest, and 
not a contingent interest. 
DEVLAKSHMI v. WISHWAKANT. 

73 Bom. L.R. (0.C.J.) 594. 


DRUGS AND COSMETICS ACT (XXIII of 
1940), S. 34—Offence punishable under s. 
34(2). 

The words “punished accordingly” in cl. 
(2) of s. 34 of the Drugs and Cosmetics 
Act , 1940, mean that the guilty person re- 
ferred to therein can be punished in the 
same way as a company would be punish- 
able under cl. (J) of s. 34 of the Act, i.e. 
only with fine and not imprisonment. 
STATE y. JOSEPH ANTHONY. 

73 Bom. L.R. 613. 


ELECTION PROPAGANDA. See REPRE- 
SENTATION OF THE PEOPLE Act, 1951, S. 
123(4). 73 Bom. L.R. (S.C.) 124. 


ENGLISH WORKMEN’S COMPENSATION 
ACT, 1935, S. 1. See WORKMEN’S COMPENSA- 
TION ACT, 1923, S. 3. 

73 Bom. L.R. (S.C.) 131. 


ENHANCEMENT OF SENTENCE. See 
PRACTICE (CRIMINAL). 
73 Bom. L.R. 215. 


See SENTENCE OF IMPRISONMENT. 


73 Bom. L.R. 215. 
EPILEPSY. See HinpU MARRIAGE Act, 1955, 
S. 12. 73 Bom. L.R. 8490. 


EQUITABLE SET-OFF. See COURT-FEES 
Act, 1870, SchH. I, ART. 1, 


73 Bom. L.R. 817. 


ESSENTIAL COMMODITIES ACT (X of 
1955), S. 7. See MAHARASHTRA SCHEDULED 
ARTICLES (DISPOSAL AND MARKING OF 
PRICES) ORDER, 1966, Cls. 3, 4. 

73 Bom. LR. 712. 


ESTOPPEL. 
ART. 226. 


See CONSTITUTION OF INDIA, 
73 Bom. L.R. (S.C.) 510. 


EVIDENCE ACT (J of 1872), S. 25— Men- 
bers of Railway, Protection Force, whether 
police officers. 

Members of the Railway Protection Force 
constituted under the Railway Protection 
__fForce Act, 1957, are not police officers, 

for the purpose of s. 25 of the Indian 
ice Act, 1872, or for the purpose of s. 
| the Criminal Procedure Code, 1898. 
RACHU vy. THE STATE. 
73 Bom. L.R. 891. 
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EVIDENCE ACT, S. 27— Applicability of 
s. 27—Discovery of the fact deposed to, what 
constitutes. 

In order that s. 27 of the Indian Evidence 
Act, 1872, may apply the prosecution must 
establish that the information given by the 
accused led to the discovery of some fact 
deposed to by him. The discovery must be 
of some fact which the police had not pre- 
viously learnt from other sources and that 
the knowledge of the fact was first derived 
from information given by the accused. 
Therefore, where an accused charged with a 
theft of articles or receiving stolen articles, 
within the meaning of s. 411 of the Indian 
Penal Code states to the police, “I will show 
you the articles at the place where I have 
kept them” and the articles are actually found 
there, there can be no doubt that the informa- 
tion given by him led to the discovery of 
the fact, i.e. keeping of the articles by the 
accused at the place mentioned. The dis- 
covery of the fact deposed to in such a case 
is not the discovery of the articles but the dis- 
covery of the fact that the articles were kept 
by the accused at a particular place. 


JAFFAR HUSAIN yv. THE STATE. 
73 Bom. L.R. (S.C.) 26. 


———S. 114, ILLS. (6). See EVIDENCE 
Act, 1872, S. 133. 


73 Bom. L.R. (S.C.) 806. 


———§. 132. See SEA CUSTOMS ACT, 
1878, S. 171A. 


73 Bom. L.R.. (S.C.) 112. 


————§, 133—Nature of corroboration of 
approvers evidence. 

The nature of corroboration in the case 
of an accomplice is that it is confirmatory 
evidence and it may consist of the evidence 
of second witness or of circumstances like 
the conduct of the person against whom it Js 


. required. | Corroboration must connect or 


tend to connect the accused with the crime. 
When it is said that the corroborative evi- 
dence must implicate the accused -in ‘mate- 
rial particulars it means that it is not enough 
that a piece of evidence tends to confirm the 
truth of a part of the testimony to be corro- 
borated. That evidence must confirm that 
part of the testimony which suggests that 
the crime was committed by the accused. If - 
a witness says that the accused and he stole 
the sheep and he put the skins in a certain 
place, the discovery of the skins in that place 
would not corroborate the evidence of the 
witness as against the accused. But if the 
skins were found in the accused’s house, this 
would corroborate because it would tend to 
confirm the statement that the accused had 
some hand in the theft. 

SHESHANNA BHUMANNA v. THE STATE. 


73 Bom. L.R. (S.C.) 806. 


EXTERNMENT PROCEEDINGS. 
BOMBAY PoLIœ Act, 1951, S. 56. 
73 Bom. L.R. (O.C.J.) 442. 


See 
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See FACTORIES Acr, 1948 
73 Bom. L.R. 838. 


———§, 33——Unfenced pit:in precincts of | 
facitory—Ten or more workers not working | 
or carrying on manufacturing process in pre- 
cincts——Accidental drowning of worker in pit 
—Whether prosecution of manager under s. 
33 sustainable. 

Where there was no evidence on the record 
to show that ten or more workers were work- 
ing and were carrying on any manufacturing 
process in the precincts of a factory run 
with the aid of power and it was found that 
a worker was accidently drowned in an un- 
fenced pit situated in the precincts of the 
factory, it was held, that the prosecution of 
the manager of the factory for contravening 
the provisions of s. 33 of the Factories Act, 
1948, could not be sustained. 

STATE v. VINOD S. SHAH. 
73 Bom. L.R. 838. | 


FACTORIES ACT (LXII of a S. 2(m). 


————-§, 101—Appointed date for hearing | 


charge under s, 101 whether means effective 
date of hearing. 

In s. 101 of the Factories Act, 1948, the 
expression “at the time appointed for hearing 
the charge”, means the final date appointed 
for hearing the charge i.e. the effective date 
of hearing. 

RAMKISAN v. D. S. DHARMASTHAL. 
73 Bom. L.R. 257. 


FOREIGN GOVERNMENT, Recognition of. 

It is not for the Court to pronounce any 
opinion on the point whether the Govern- 
ment of India has recognised a foreiga Gov- 
ernment as a Sovereign State. The Court has 
to ascertain this fact on the information 
made available to it by the Government of 
India, and for that purpose necessary evi- 
dence can be allowed to be adduced even at 
the stage of appeal. 

The recognition, de jure or de facto, has 
the same value for the purpose of deciding 
whether a particular foreign State is a Sove- 
reign state and is entitled to immunity under 
International! Law or not. 

G.D.R. yv. DYNAMIC INDUSTRIAL. 
73 Bom. L.R., (0.C.J.) 183. 


FRAUD. See Hinpu MARRIAGE Acr, 1955, 
S. 12, ; 73 Bom. L.R. 840. 


GENERAL CLAUSES ACT(X of 1897),S. 26 
—Railway Protection Force Act (XXIII of 
1957}, Secs, I1-l4-—-indian Evidence Act 
(I of 1872), Sec. 25—Criminal Procedure 
Code (Act V of 1898), Sec. 162—Railway 
Property (Unlawful Possession) Act (29 of 
1966}, Sec. 9—Construction of s. 26, General 
Clauses Act—Members of Railway Protection 
Force whether police officers under s. 25, 
Evidence Act or s. 162, Criminal Procedure 
Code. 

Under s. 26 of the General Clauses Act, 
1897, an accused person should not be made 
to suffer punishment more than once for the 
same acts or omissions merely because. they 
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may constitute offences under two or more | 
enactments. The section does not prevent an | 
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accused person from being charged with and 
tried for the same acts under different pro- 
visions of law. It does not even prevent an 
accused person from being convicted in res- 
pect of each of those offences or from bein 

sentenced separately in respect of each o 

those offences so long as he is not made to 
suffer punishment twice for the same act or 
series of acts. If the Court trying an ac- 
cused in such a situation and convicting and 
sentencing him separately under each of the 
provisions of law in question, makes the 
punishment run concurrently, it does not vio- 
late the provisions of s. 26 of the General 
Clauses Act. 

Members of the Railway Protection Force 
constituted under the Railway Protection 
Force Act, 1957, are not police officers, either 
for the purpose of s. 25 of the Indian Evi- 
dence Act, 1872, or for the purpose of s. 162 
of the Criminal Procedure Code, 1898. 
Hart RACHU v. THE STATE. 

73 Bom. L.R. 891. 


GOLAKNATH’S CASE, explained. 

The majority of the Supreme Court in 
Golaknath’s case expressly held that by vir- 
tue of art. 31B of the Constitution of India, 
the Acts incorporated in the Ninth Schedule 
of the Constitution were not exposed to chal- 
lenge on the ground that they infringed the 
fundamental rights of the people. Even the 
Judges for whom Subba Rao C.J. spoke in 
that case did not accept the “doctrine of pro- 
spective over-ruling” in all its implications 
as understood by A American Courts. They 
merely denied to the Parliament power after 
February 27, 1967, to amend the Constitu- 
tion so as to take away any of the funda- 
mental rights of the people, but amendments 
made prior to that date and action taken 
pursuant to the amendments, both before and 
after February 27, 1967, were not to be deem- 
ed invalid, on the ground that they infringed 
the guarantee of fundamental rights. This js 
the effect of the judgment in Golaknath’s 
case. 

NARAYANIBA! v. THE STATE. 
73 Bom. L.R. (S.C.) 308. 


GOODWILL, what is. 

The goodwill of a business is an intangi- 
ble asset being the whole advantage of the 
reputation and connections formed with the 
customers together with the circumstances 
which make the connection durable. It is 
that component of the total value of the 
undertaking which is attributable to the abi- | 
lity of the concern to earn profits over n 
course of years because of its reputation, 
location and other features. Whether the 
goodwill has any substantial value is deter- 
mined on the facts of each case. 

KHUSHAL v. KHORSHEDBANU. 
73 Bom. L.R. (S.C.) 305. 


GOVERNMENT OF INDIA ACT [25 & 26 
Geo. V Ch. 42], S. 142-A. See C. P. 
& BERAR MUNICIPALITIES Acr, 1922, S. 83. 

3 Bom. L.R. 861. 
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HIGH COURT dismissing criminal appeal 
summarily. 

When a criminal appeal in the High Court 
raises a serious and substantial point which 
is prima facie arguable, it is eae for 
that Court to dismiss it summarily without 
giving some indication of its view on the 
points raised. The interest of justice and 
fairplay require the High Court in such cases 
to give an indication of its views on the 
points argued so that the Supreme Court, 
in the event of an appeal from the order 
being presented, has the benefit of the High 
Court’s opinion on those points. 

GOVINDA KADTUJI v, THE STATE. 
73 Bom. L.R. (S.C.) 514. 


See CRIMINAL PROCEDURE ` 


73 Bom. L.R. (S.C.) 521. 


Cope, 1898, S. 410, 


exercise of discretion in ils extra- 
ordinary jurisdiction under art, 226, Consti- 
tution of India. 

The High Court may, in exercise of its 
discretion, decline to exercise its extra-ordi- 
nary jurisdiction under art. 226 of the Con- 
stitution of India. But the discretion is judi- 
cial: if the petition makes a claim which is 
frivolous, vexatious, or prima facie unjust, 
or may not appropriately be tried in a peti- 
tion invoking extra-ordinary jurisdiction, the 
Court may decline to entertain the petition. 
But a party claiming to be aggrieved by 
the action of a public body or authority cn 
the plea that the action is unlawful, high- 
handed, arbitrary or unjust is entitled to a 
hearing of its petition on the merits. 
CENTURY Spc. & Mra. Co. yv. ULHASNAGAR 


MUN. COUNCIL. 
73 Bom. L.R. (S.C.) 510. 


power to impose sentence in crimi- 

nal appeals, See CRIMINAL PROCEDURE CODE, 
1898, S. 423(/) (a). 

3 Bom. L.R. (S.C.) 66. 


——-——1o give reasons while refusing certi- 
ficate to appeal under art. 133, Constitution 
of India 

It is desirable for the High Court to state 
briefly 2 eo the certificate-to appeal to the 
Supreme urt under art. 133 of the Con- 
stitution is refused, since much depends on 
whether the civil rights of the parties are 
passed on or not by the judgment proposed 
to be appealed against. Jf the Court re- 
fuses to exercise jurisdiction under art. 226 
of the Constitution without deciding the civil 
rights claimed, it is better to say so while 
refusing the certificate. 
JUSODABAL y. STATE OF MAHARASHTRA. 

73 Bom. L.R. (S.C.) 51. 


HINDU LAW. 


1. Adoption: See HINDU ADOPTIONS 
AND MAINTENANCE ACT. 


2. Custom: See ADOPTION. 


3. Guardian: Sce Hinpu MINORITY 
AND GUARDIANSHIP ACT, 


lilegitimate son: See SHUDRA. 


LAW REPORTER. 
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5. Marriage: See HINDU MARRIAGE 
ACT. 

6. Shudra. 

7. Succession: See HINDU SUCCES- 
SION ACT. 

8. Widow: See Hinpu Wibows 


REMARRIAGE ACT, 


HINDU ADOPTIONS AND MANTEN. 
ANCE ACT (LXXVI of 1956), 8. 10 
(iv}--Custom—A doption of males over I5 
years of age in former Bombay State. 

The custom or rule of law prevailing in 
the territories which were comprised in the 
' former State of Bombay permitting adoption 
of males over the age of 15 years is ex- 
pressly saved by s. 10(iv) of the Hindu Adop- 
tions and Maintenance Act, 1956. 

DNYANU GOPAL y, JEJABA BARA, 
73 Bom. L.R. 667, 


m, 12, proviso (c)—Property alie- 
nated by Hindu widow prior to 1956—Suit 
by subsequently adopted son for possession 
of property on death of widow—Whether 
under proviso (c), Ss 12 property could be 
said to have vested in alienees. 

A Hindu widow who had inherited her 
husband's properties sold these in the years 
1942 and 1943 to the defendants. In 1959 
she adopted the plaintiff as a son to her 
husband and died thereafter. The plaintiff 
then filed a suit against the defendants for 
possession of the properties on the ground 
that the alienations made by the widow were 
without legal necessity. The defendants 
inter alla contended that there was legal 
necessity for the alienations and that as the 
properties had vested in them prior to the 
plaintiff's adoption, by virtue of proviso (c) 
to s. 12 of the Hindu Adoptions and Main- 
tenance Act, 1956, the plaintiff could not 
divest them. It was found that legal neces- 
sity for the alienations was not proved by the . 
defendants: : 

Held, that what had vested in the defen- 
dants as a result of the alienations by the 
widow was only her life interest in the pro- 
perties, 

that after her death the plaintiff as a re- 
versioner became entitled to the reversion, 
and that, therefore, he was entitled to claim 
possession of the properties from the defen- 
dants. 

DNYANU GOPAL v. JIJABA BABA. 
73 Bom. L.R. 667. 


———__——-Custom-—~Adoption of males over 15 
years of age. 

The custom or rule of law prevailing in 
the territories which were comprised in the 
former State of Bombay permitting adoption 

of males over the age of 15 years is ex- 
pressly saved by s. 10(iv) of the Hindu 
Adoptions and Maintenance Act, 1956. 
DNYANU GOPAL y, JIJABA BABA. 

73 Bom. L.R. 667. 


-———Guardian 


—Natural guardian en- 
tering into 


transaction relating to minors 
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property whether void—Whether minor can 
repudiate personal liability under transaction 
not initially void and under which minor takes 
advantage. 

Under Hindu law a transaction relating to 
a minor’s property entered into by a natural 
guardian on behalf of the minor is not void 
ab initio even though such transaction may 
impose personal liability on the minor. It 
can be avoided by the minor on attaining 
majority if he can establish that the guardian 
had exceeded his authority, i.e. by establish- 
ing that the transaction was not one for legal 
necessity, nor for the minor’s benefit. But 
if a transaction by a guardian is not initially 
void and the minor concerned on attaining 
majority chooses to take advantage under if, 
he cannot in that case repudiate his personal 
liability under the same transaction. 
HIRALAL DAYARAM vy. BHIKARI SAMPAT. 


73 Bom. L.R. 481. 


HINDU MARRIAGE ACT (25 of 1955), 
S. 12——Indian Contract Act (IX of 1872), Sec. 
17—Special Marriage Act (43 of 1954), Sec. 
25(iii)——Indian_ Divorce Act (IV of 1869) 
Sec. 19—-Whether s. 17 of Indian Contract 
Act applies to case of fraud under s. 12(1) 
(c) of Hindu Marriage Act—Whether frau- 
dulent representation or concealment consti- 
tutes fraud under s. 12(1)(¢)—Concealment 
of curable epilepsy whether amounts of fraud 
under s. 12(1)(c). 

Section 17 of the Indian Contract Act, 
1872, does not apply to a case of fraud 
under s, 12(/)(c) of the Hindu Marriage Act, 
1955. 

Section 12(/)(c) of the Hindu Marriage 
Act, 1955, does not speak of fraud in any 
general way or of every misrepresentation or 
concealment which may be fraudulent. A 
person who freely consents to a solemni- 
zation of the marriage under the Act with 
the other party in accordance with custo- 
mary ceremonies, that is, with knowledge of 
the nature of the ceremonies and intention 
to marry, cannot object to the validity of the 
marriage on the ground of fraudulent re- 
presentation or concealment. Therefore con- 
cealment of curable epilepsy and false re- 
presentation that a party to the marriage 
was healthy does not amount to fraud within 
the meaning of that word used in s. 12 
(1) (ce) of the Act. . 

In s. 12(2) (a) GD of the Hindu Marriage 
Act, 1955, the expression “the petitioner has, 
with his full consent, lived with the other 
party to the marriage as husband” empha- 
sizes living as husband with full consent for 
whatever period it may be, provided the 
alleged fraud is condoned. The condition 
laid down in the section does not depend 
upon the lapse of any time after the dis- 
covery of the alleged fraud. 

RAGHUNATH GOPAL v. VIJAYA RAGHUNATH. 
73 Bom. L.R. 840. 


GENERAL INDEX, 
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HINDU MINORITY AND GUARDIAN. 
SHIP ACT (XXXII of 1956),8. 8—Whether 
application under s. 8 can be made only ly 
natural guardian of minor. 

The permission contemplated by s. 8(2) of 
the Hindu Minority and Guardianship Act, 
1956, must be applied for by the natural 
guardian himself and no one else. 
SHIVMURTI VIRUPAKSHA v. VIJAYSING. 

3 Bom. L.R. 709. 


——~—-Shudra —lllegitimate son  of,— 
Whether such son can claim partition, against 
legitimate son, of ancestral property in 
father’s hands. 

Under Hindu law an illegitimate son 
(dasiputra) of a Shudra can claim against a 
legitimate son of his father partition of pro- 
perty which was ancestral in his father's 
hands, 

RAJARAM SADASHIV v. BALA NISBAT. 
3 Bom. L.R. 766. 


HINDU SUCCESSION ACT(XXX of 1956), 
S. 14—Widow under award decree allotted 
joint family property for life in lieu of main- 
tenance before coming into force of Hindu 
Women’s Rights to Property Act, 1937— 
Widow in possession of this property on date 
of passing of Hindu Succession Act—Whether 
widow a full owner of property on such date 
—Applicability of s. 14(2)—Hindu Women’s 
Rights to Property Act (XVII of 1937) 

The widow of a coparcener who died be- 
fore the coming into force of the Hindu 
Women’s Rights to Property Act, 1937, was 
put in possession of certain joint family pro- 
perty for her lifetime in lieu of maintenance 
under an award decree passed in 1903. Her 
right to alienate the property was confined 
to raising of a loan on the security of the 
property for the purpose of paying Govern- 
ment revenue. She was in possession of the 
property on the date of the commencement 
of the Hindu Succession Act, 1956. On the 
question whether she got full ownership of 
ie property under s. 14(/) of the latter 

ct:— 

Held, that on the date of the commence- 
ment of the Hindu Succession Act the widow 
was a limited owner within the contempla- 
tion of s. 14(7) of the Act, and 

that, therefore, she was entitled to become 
the full owner of the property on that date. 

The provision in s. 142) of the Hindu 
Succession Act, 1956, which comes by way of 
exception must be strictly construed and will 
have no application to cases except those 
where for the first time a new right to pro- 
perty is created, unrelated to the antecedent 
right or interest in the grantee either in 
respect of the actual property which is the 
subject matter of the grant or the family 
property the claim against which is crystal- 
lised in the allotted property. 

ANNASAHEB v. GANGABAI. 
73 Bom. L.R. 407. 


———§. 147). i 

Section 2 of the Hindu. Widows’ Re-mar- 
riage Act, 1856, applies only to limited estates 
of Hindu widows and it cannot operate on 
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property of which they are full or absolute 


owners. 
PANDURANG NARAYAN v. SINDIIU. 
73 Bom. L.R. 402. 


HINDU WIDOWS’ RE-MARRIAGE ACT 


LAW REPORTER. 


1 


(XV of 1856) S, 2— Hindu Succession Act ' 


(XXX of 1956), Sec. 14(1), 1501) —Whether 
s. 2 of Act XV of 1856 applies only to limited 
estates held by widows—Hindu Women’s 
Rights to Property Act (XVIII of 1937), 
Sec. 3. 

Section 2 of the Hindu Widows’ Re-mar- 
riage Act, 1856, applies only to limited 
estates of Hindu widows and it cannot ope- 
rate on property of which they are full or 
absolute owners. 

PANDURANG NARAYAN v. SINDHU. 


"u ed 


73 Bom. L.R. 402. ' 


HYDERABAD TENANCY AND AGRI 
CULTURAL LANDS (RE-ENACTMENT, 
VALIDATION AND FURTHER AMEND- 
MENT) ACT (Alah. Act No. XLV of 1961}— 
Hyderabad Tenancy and Agricultural Lands 
Act (XXI of 1950}—Hyderabad Tenancy and 
Agricultural Lands (Amendment) Act (III of 
1954}-—Constitution of India, Articles 19, 31 
—Whether above Acts contravene arts. 19 
and 3], 

The provisions of the Hyderabad Tenancy 
and Agricultural Lands (Re-enactment, Vali- 
dation and further amendment) Act, 1961, as 
also of the Hyderabad Tenancy and Agricul- 
tural Lands Act, 1950 together with the 
Hyderabad Tenancy and Agricultural Lands 
(Amendment) Act, 1954, are immune from 
any challenge on the ground of contravention 
of arts. 19 and 31 of the Constitution of 
India, 

VENKATRAO ESAJIRAO y, STATE. 
73 Bom. L.R. (S.C.) 102. 


ILLEGITIMATE SON, right to claim parti- 
tion. See HINDU Law, SHUDRA, 
73 Bom. L.R. 766. 


IMPORT TRADE CONTROL POLICY 
AND PROCEDURE FOR JULY-DECEM. 
BER, 1956. Section JI, Part IV. Entries 
293, 294, 295, 297—Import (Control) Order, 
1955. Rule 5—Sea Customs Act {VIH of 
1878), Sec. 167(8)-——Imports and Exports 
(Control) Act (XVIII of 1947)—Indian Limita- 
tion Act (IX of 1908), Arts. 14, 62—Civil 
Procedure Code (Act V of 1908), Sec. 80—- 
Licence to import motor vehicle . parts— 
Customs authorities finding goods imported 
component parts of motor cycle in “knocked 
down” condition—Whether import of such 
goods in contravention of Import (Control) 
Order—Civil Court whether can interfere with 
decision of customs authorities. 

The plaintiffs obtained from the Controller 
of Imports a licence permitting them to im- 
port into India motor vehicle parts. The 
licence specifically referred to entries Nos. 
293, 295 and 297 in Section II, Part IV of 
the Import Trade Control Policy and Proze- 
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IMPORT TRADE CONTROL POLICY, 
SECTION U—(Contd.) 


dure for July-December, 1956. The plaintiffs 
accordingly imported motor vehicle parts but 
on examination by the customs authorities. 
the latter came to the conclusion that these 
goods were really component parts of com- 
plete motor cycles in “knocked down” con- 
dition. The customs authorities held the plain- 
tiffs guilty of having committed offences 
under s. 167(8) of the Sea Customs Act, 1878, 
inasmuch as the goods were imported in con- 
travention of the Import (Control) Order, 
1955, as their import licence was not valid 
for the import of the goods which were classi- 
fiable under entry No. 294 in the Import 
Trade Control Policy and Procedure. The 
plaintiffs contended that they had complied 
with the terms of the licence as the goods 
fell within the ambit of entry No. 295 in the 
Import Trade Control Policy and Proce- 
dure:— 

Held, that there was no bar to the import 
of parts and accessories of motor cycles even 
though taken together they could be assem- 
bled into complete motor cycles as the im- 
ports of these were covered by the licence. 

Held further, that in arriving at their deci- 
sion extraneous considerations had prevailed 
with the customs authorities and an entry 
which had no bearing upon the question was 
looked at in order to decide that the goods 
were not in accordance with the licence ob- 
tained and therefore the customs authorities 
approached the case on an entirely wrong 
footing and exceeded their jurisdiction, and 

that, therefore the civil Court had juris- 
diction to interfere with their decision. 

It is not permissible to read into any eu- 
try in the Schedule to the Import Trade Con- 
trol Order a condition or qualification which 
on its terms is not there. 

TARACHAND y. UNION OF INDIA. 
73 Bom. L.R. (0.C.J.) 558. 


INCONSISTENT PLEAS. Sée WRITTEN 
STATEMENT. 73 Bom. L.R. 754. 
INDUSTRIAL DISPUTES ACT (XIV of 


1947) S. 33C(2)— Whether cause of action 
under s. 33C (2) survives to heirs of deceased 
workman. 

The cause of action created in favour of 
workmen under s. 33C(2) of the Industrial 
Disputes Act, 1947, must in normal circum- 
stances survive to their heirs. Therefore the 
widow of a deceased workman is entitled 
under s, 33C(2) of the Act to claim arreais 
of gratuity amount due to him from his em- 
ployer. 

SITABAI NARUNA vy. AUTO ENGINEERS. 
73 Bom. L.R. 749. 


INDUSTRIAL LAW-— Contract labour 
system— Whether such system prohibited by 
lav—How to ascertain whether evil of con- 
tract system exists in particular industry. 
There is no principle of industrial law 
which prohibits absolutely all contract labour 
systems in all cases. The Industrial Tribunal 
has to consicer each case on its merits and 
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decide whether the contract system deserves 
to be continued or prohibited. It is necessary 
to be very vigilant and analytical when exa- 
mining cases of individual industries to find 
out whether the evil of contract system exists 
in the employment of labour in that indus- 
try even if it is not called a contract system. 
It is equally necessary to ascertain that a 
system of employment of labour which has 
no such evil, and may even be more bene- 
ficial, is not condemned by merely dubbing 
it a “contract system.” The absence or pre- 
sence of the label “contract system” should 
make no difference in examining the system 
of labour in any particular industry and a 
system should not be condemned merely be- 
cause it is given that label. 

Exploitation of labour may not be the 
conclusive test for determining whether con- 
tract Jabour system in a particular factory or 
unit should be permitted; but it is an impor- 
ted test. When the Industrial Tribunal finds 
that there is no exploitation of the worker 
working under the contract system it should 
be slow to prohibit it unless law or justice 
requires it to be stopped. That the work done 
by the worker under the contract system Is 
permanent or perennial and is done on the 
premises cannot by itself make the contract 
system an evil to be put an end to. 

PAPER Prooucrs Lb. v. K. R. Powar. 
73 Bom. L.R. 434. 


INDUSTRIES (DEVELOPMENT AND 
REGULATION) ACT (LXV of 1951), 
S. 18A— Payment of Bonus Act, 1965, whe- 
tner applicable to undertaking taken over 
under s. 18A of the Act. 

Where an jndustrial undertaking is taken 
over under the management of an authorised 
controller under a notification issued under 
s. 18A of the Industries (Development and 
Regulation) Act, 1951, whereby he is also 
required to comply with all directions issued 
from time to time by the Central Govern- 
ment, the provisions of the Payment of 
Bonus Act are not applicable to such an 
undertaking by virtue of s. 32(/v) of the latter 
Act. 

The question whether a particular industry 
is carried on by or under the authority of 
the Central Government is a mixed question 
of law and fact. 

D. P. KELKAR v. AMBADAS KESHAV. 
73 Bom. L.R. 260. 


INTERLOCUTORY ORDER. See LETTERS 
PATENT, Cl. 15. 73. Bom. L.R. (O.C.J.) 183. 


INTERNATIONAL LAW—Principle of im- 
munity of sovereign state. 

The principles of International Law about 
immunity apply in India but they stand 
modified by the provisions of s. 86 of the 
Civil Procedure Code, 1908, and the modi- 
fication is to create an exception in cases 
where consent of the Government of India 
is obtained under s. 86 of the Code. 

The doctrine of immunity of foreign 
sovereign state from being sued in the muni- 
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cipal Courts has not yet been curtailed in 
England so as to exclude the doctrine of im- 
munity from applying to commercial trans- 


! actions. 


i 


| 


| 


| 





The recognition, de jure or de facto, has 
the some value for the purpose of deciding 
whether a particular foreign state is a Sove- 
reign State and is entitled to immunity under 
International Law or not. 

G. D. R. yv. DYNAMIC INDUSTRIAL. 
73 Bom. L.R. (0.C.J.) 183. 


INTERPRETATION OF DOCUMENT— 
Deed of partnership. 

In interpreting a deed of partnership, the 
Court will insist upon some indication that 
the right to a share in the assets is, by virtue 
of the agreement that the surviving partners 
are entitled to carry on the business on the 
death of the partner, to be extinguished. In 
the absence of a provision expressly made or 
clearly implied, the normal rule that the 
share of a partner in the assets devolves up- 
on his legal representatives will apply to the 


+ goodwill as well as to other assets. An agres- 


ment between the partners that the name, 
the place of business and the reputation of 
the firm are to be utilised by the surviving 
partners will not necessarily warrant an in- 
ference that it was intended that the heirs of 
the deceased partner will not be entitled to a 
share in the goodwill. 
KHUSHAL v. KHORSHEDBANU. 

73 Bom. L.R. (8.C.) 305. 


INTERPRETATION OF STATUTE—Import 
Trade Control Order. 

It is not permissible to read into any entry 
in the Schedule to the Import Trade Control 
Order a condition or qualification which on 
its terms is not there. 

TARACHAND v. UNION OF INDIA, 
73 Bom. L.R. (0O.C.J.) 558, 


INTRA. VIRES. 


JUDGMENT. See LETTERS PATENT, Cl. 15. 
73 Bom. L.R. (0.C.J.) 183. 


See ULTRA VIRES, 


“JUDGMENT, DECREE OR FINAL 
ORDER”. See CONSTITUTION OF INDIA, 
Art. 133. 73 Bom. L.R. (O.C.J.) 249. 
en, See CONSTITUTION OF _ INDIA, 
Art. 133(2). 


73 Bom. L.R. (S.C.) 311. 


JURISDICTION—Customs authorities. 
Where in arriving at their decision extra- 
neous considerations had prevailed with the 
customs authorities and an entry which had 
no bearing upon the question was looked at 
in order to decide that the goods were not 
in accordance with the licence obtained, it 
was held in such a case the customs autho- 
rities approached the case on an entirely 
wrong footing and exceeded their jurisdiction, 
and that, therefore, the civil Court had juris- 
diction to interfere with their decision. 
TARACHAND v, UNION OF INDIA. 
3 Bom. L.R. (O.C.J.) 558. 
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KHOTI— Whether khoti has proprietary right 
over forest land in khoti village. 

In the absence of a sanad or a deed or 
a grant granting proprietary rights over the 
soil, a Khoti is not the proprietor of the 
‘lands constituted as reserved forest in the 
khoti village and is not entitled to any pro- 
prietary right in the uncultivated or forest 
land, 

SHYAMSUNDER TIKAM v. STATE. 
73 Bom. L.R. (S.C.) 98. 


KOLHAPUR STATE. See BOMBAY HERE- 
DITARY OFFICES AcT, 1874. 
73 Bom. L.R. (S.C.) 104. 


LAND ACQUISITION ACT (I of 1894), 
S 


.4. 

Acquisition of land for setting up a me- 
morial to Mahatma Gandhi at a place 
associated with him is for a public purpose 
within the meaning of the expression in s. 4 
of the Land Acquisition Act, 1894. 
KANAIYALAL v. STATE OF GUJARAT. 

73 Bom. L.R. (S.C.) 31. 


——$§, 4, 
1894, S. 6. 


See LAND ACQUISITION ACT, 
73 Bom. L.R, 643. 
See LAND ACQUISITION ACT, 


—_—__—_—_§, 4, 
1894, S. 17(4). 
73 Bom. L.R. 872. 


——-§. 5A. See LAND ACQUISITION ACT, 
1894, S. 17(4). 
73 Bom. L.R. 872. 


———S, 6—- Whether notification under s, 4 
bad if subsequent notification under s. 6 bad 
for non-compliance with s. 40(1) (b)—Con- 
ditions under cls. (a), (aa), (b) of s. 40(1) 
whether to be fulfilled before issue of noti- 
fication under s, 4—Award made in pursuance 
zi invalid notification under s. 6 whether pre" 
cludes issuance of fresh notification under s. 6 
—When notification under s, 4 works itself 
out, ‘ 

If a notification under s. 6 of the Land 
Acquisition Act, 1894 is bad for non-com- 
pliance with the provisions of s. 40(1) (b) of 
the Act, the precedent notification under s. 4 
of the Act will not ipso facto also be bad. 

A notification under s. 4 of the Land Ac- 
quisition Act, 1894 is not governed by the 
provisions of s. 40(/) of the Act and, there- 
fore, it is not necessary to ensure that the 
conditions required by cls. (a), (aa) and (b) 
of s. 40(7) are fulfilled before the notifica- 
tion under s. 4 is issued. 

Section 4 is only a preliminary step to- 
wards the commencement of acquisition pro- 
ceedings which do not commence until noti- 
fication under s. 6 is issued. 

An award made in pursuance of a noti- 
fication under s. 6 of the Land Acquisition 
Act, 1894, which was found to be invalid is 
illegal and without jurisdiction and the Gov- 
ernment is not precluded from issuing a 
fresh notification under s. 6 of the Act. 

Where no land could be acquired under an 
invalid notification issued under s. 6, notifi- 
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LAND ACQUISITION ACT, S. 4— 
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cation under s. 4 on which it is based can- 
not be held to have worked itself out. 

The view taken in State of M.P. v. V.P. 
Sharma, [1966] 2 S.C.J, 231, that on the 
issue of a notification under s. 6 of the Land 
Acquisition Act, the notification under s. 4 
of the Act on which it is based works itself 
out or is exhausted is a view which can only 
apply when the notification under s. 6 is a 
valid and an effective notification. This prin- 
ciple cannot be extended to an invalid noti- 
fication under s. 6. 

Quaere: Whether rule 4 of the Rules fram- 
ed under s. 55 of the Land Acquisition Act 
applies prior to the issue of a notification 
under s. 4 of the Act. 

BASTYAN v. SPECIAL LAND ACQ. OFFICER. 
73 Bom. L.R. 643. 


» See LAND ACQUISITION ACT, 
73 Bom. L.R. 872. 


—__—-§, 9(3)(4). 
Acr, 1894, S. 17(4). 


See LAND ACQUISITION 
73 Bom. L.R. 872. 


— S. 17(4)— Notification under s. 4 
merely stating that acquisition of lands 
urgently necessary under s. 17(4) for develop- 
ment and utilization as industrial and residen- 
lial area—Burden of proof—Whether neces- 
sary for person challenging existence of 
urgency to place material before Court 10 
show that no urgency existed—Indian Evid- 
ence Act (I of 1872), Sec. 106. 

A notification under s. 4 of the Land Ac- 
quisition Act, 1894 was published relating to 
certain lands specified in the Schedule to that 
order which included the petitioner's lands. 
The notification stated that it appeared to the 
Commissioner that the lands were needed 
for a public purpose, viz., for development 
and utilization of the lands as an industrial 
and residential area. It further stated that 
their acquisition was urgently necessary and 
it was therefore directed under s. 17(4) of 
the Act that the provisions of s. 5-A of the 
Act did not apply to the said lands. There- 
after a notification under s. 6 of the Act was 
issued in respect of the petitioner’s lands and 
this was followed up with notices under sub- 
ss. (3) and (4) of s. 9 of the Act. In chal- 
lenging the existence of the urgency the peti- 
tioner contended that it was for the State to 
show that there was material on which an 
opinion could be formed that there was 
urgency. On the question whether it was the 


. petitioner who had to bring the material be- 


fore the Court to support his contention that 
no urgency existed or whether once the peti- 
tioner denied that any urgency existed, it was 
incumbent upon the State to satisfy the Court 
that there was material upon which the State 
could reach the opinion as mentioned in 
S. a of the Act:— 

Held, that when the existence of the cir- 
cumstances on which an opinion is arrived 
at, the quesion of the existence of the 
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circumstances has to be proved, at least 
prima facie, it is not sufficient for the au- 
thority which arrived at that opinion 10 assert 
that the circumstances existed and to give 
no clue whatever as to what such circum- 
stances were, 

that in the imstant case the 
proving the circumstances which caused 
urgency in the taking possession of the peti- 
tioner’s lands, at least prima facie, being on 
the State, the latter had brought no relevant 
material on record, 

that as the State had failed to dischrge 
that burden, the urgency provision under 
s. 17(4) of the Act was not validity resorted 
to, an 

that, therefore, the direction relating to the 
lands issued under s. 17(4) and all proceed- 
ings subsequent thereto had to be set aside. 

The principle concerning the burden of 
proof to be found in the observations of 
Spens C. J. in King Emperor v. Sibnath 
Banerjee, [1944] F.C.R. 1, must be confined 
to the class of cases where, on the facts and 
circumstances of each case, the grounds on 
which an opinion can be formed or satisfac- 
tion can be arrived at are not within the ex- 
clusive knowledge of the authority concerned 
but are known or are reasonably capable of 
being known to a sufficient extent by the per- 
son challenging the validity of the order 
passed against him 
NARAYAN GOVIND y. THE STATE. 

73 Bom. L.R. 872, 


i, 39, See LAND ACQUISITION ACT, 
1894, S. 6. 73 Bom. L.R. 643. 


—_———§, 40. See LAND ACQUISITION ACT, 
1894, S. 6. 73 Bom. L.R. 643. 


i 41, See LAND ACQUISITION ACT, 
1894, S. 6. 73 Bom. L.R, 643. 


LANDLORD AND TENANT. See BOMBAY 
RENTS, HOTEL AND LODGING House RATES 
CONTROL Act, 1947. 


~——See BOMBAY "TENANCY AND AGRI- 
CULTURAL LANDS (VIDARBHA REGION) ACT, 
1958.. 


LETTERS PATENT, CL 15. 

A decision can, in certain circumstances, 
be a “judgment” and therefore appealable 
even if it affects an independent contention 
raised by the defendant, a contention which 
does not at all concern or raise a dispute 
about any part of the plaintiff's cause of 
action or claim in the suit. 

Where an order was made on a notice of 
motion refusing the defendant’s prayer for 
dismissal of suit on the ground that the 
Court had no jurisdiction to entertain it be- 
cause the defendant was entitled to immu- 
nityas a foreign Sovereign State, held that 
as the point decided by the order was that 
the defendant’s claim was finally disposed of 
adversely to the defendant and the defendant 
would be compelled to enter upon its de- 
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fence on the merits of the cause of action 
and claim made in the suit, the order pass- 
ed on the notice of motion was a “judg- 
ment” within the meaning of cl. 15 of the 
a Patent and was, therefore, appeal- 
able, 
G. D. R. y. DYNAMIC INDUSTRIAL. 

73 Bom. L.R. (O.C.J.) 183. 


LIMITATION ACT (IX of O, ART. 182. 
See CIVIL PROCEDURE Cope, 1908, 11. 
3 Bom. L.R. 606. 


LOAN. See BOMBAY MONEY-LENDERS ACT, 
73 Bom. L.R. 751. 


MAHARASHTRA AGRICULTURAL 
LANDS (CEILING ON HOLDINGS) ACT 
(27 of 1961)—Action taken under Act after 
decision in Golaknath’s case whether yoid— 
Effect of jugdment in Golaknath’s case— 
Doctrine of prospective overruling, limits to 
its applicability. 

The validity of the action taken under the 
provisions of the Maharashtra Agricultural 
Lands (Ceiling on Holdings) Act, 1961, can- 
not be challenged on the ground that the 
action had been taken after February 27, 
1967 i.e. after the decision of the Supreme 
Court in Golaknath v. Punjab, [1967] 2 
S.C.R. 762. 

The majority of the Supreme Court in 
Golaknath’s case expressly held that by virtue 
of art. 31B of the Constitution of India, the 
Acts incorporated in the Ninth Schedule to 
the Constitution were not exposed to chal- 
lenge on the ground that they infringed the 
fundamental rights of the people. Even the 
Judges for whom Subba Rao C.J. spoke in 
that case did not accept the “doctrine of 
prospective over-ruling” in all its implications 
as understood by the American Courts. They 
merely denied to the Parliament power after 
February 27, 1967, to amend the Constitu- 
tion so as to take away any of the funda- 
mental rights of the people, but amendments 
made prior to that date and action taken 
pursuant to the amendments, both before and 
after February 27, 1967, were not to be 
deemed invalid, on the ground that they in- 
fringed the guarantee of fundamental rights. 
This is the true effect of the judgment in 
Golaknath’s case. 

Subba Rao C.J. used the expression 
“doctrine of prospective overruling” as a con- 
venient mode of describing the power which 
the Court exercised. He has not expressly or 
by implication sought to incorporate in the 
stream of our jurisprudence, “the doctrine of 
prospective over-ruling” in all its manifold 
implications as understood by the American 
Courts. 

NARAYANIBAI v. THE STATE. 
73 Bom. L.R. (S.C.) 308. 


—-——§. 2. See MAHARASHTRA AGRICUL 
LANDS (CEILING ON HOoLpINGs) ACT, 


TURAL 
1961, S. 18. 
73 Bom. L.R, 16L 
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MAHARASHTRA AGRICULTURAL 
LANDS (CEILING ON HOLDINGS) ACT, 
S. 14. See MAHARASHTRA AGRICULTURAL 
LANDS (CEILING ON HoLpINGs) Act, 1961, 


8. 18. 
73 Bom. L.R. 161. 


~————--§§. 18, 19 —Bombay Tenancy and 
Agricultural Lands Act (Bom, LXVII of 
1948)}—Whether the Ceiling Act prescribes 
ceiling as to area for restoration to landlord. 
The Maharashtra Agricultural Lands (Ceil- 
ing on Holdings) Act, 1961, does not provide 
for and/or prescribe any ‘ceiling as to the 
area which could be restored in possession of 
the landlord. The ceiling of area for re- 
storation of possession to the landlord must 
be found in and in fact as prescribed by the 
Bombay Tenancy and Agricultural Lands Act, 
1948. 
SMT. PURNABAI v. STATE OF MAHARASHTRA. 
73 Bom. L.R. 909, 


—————-§, 18 —Bomibay Tenancy and Agri- 
cultural Lands (Vidarbha Region) Act (Bom, 
XCIX of 1958), Secs. 100, 2(32)—Bombay 
Tenancy and Agricultural Lands Act (Bom. 
LXVII of 1948), Sec. 70—Whether Collector 
holding enquiry under s. 18 of Ceiling Act 
has jurisdiction to decide issue of tenancy 
arising before him—Definition of ‘tenant’ in 
S, 2(30) of Ceiling Act and s, 2(32) of the 
Tenancy Act, how to be interpreted inter se. 

The Collector in the course of an enquiry 
under s. 18 of the Maharashtra Agricultura] 
‘Lands (Ceiling on Holdings) Act, 1961 has 
jurisdiction to decide an issue of tenancy if 
such an issue arises before him. 

The only effect of a reference to the rele- 
vant provision of the tenancy law in s. 2(30) 
of the Maharashtra Agricultural Lands (Ceil- 
ing on Holdings) Act, 1961, is that the defini- 
tion of ‘tenant’ in the Bombay Tenancy and 
Agricultural Lands (Vidarbha Region) Act, 
1958, is to be read as a definition in s. 2(30) 
of the Maharashtra Agricultural Lands (Ceil- 
ing on Holdings) Act. Beyond referring to 
the definition of the word “tenant” in s. 2(32) 
of the Tenancy Act for the purposes of hav- 
ing a complete definition of a tenant in 
s. 2(30) of the Ceiling Act, no further refer- 
ence to the provisions of the Aeneney Act, 
is necessary. 

TANABA v. MAH. REV. TRIB. 
73 Bom. L.R. 161. 


MAHARASHTRA CO-OPERATIVE SOCIE- 
TIES ACT (Mah. XXIV of 1961), 8. 78— 
ps i of s. 78—Legality of action taken 
under s. 78 without opportunity given to 
Committee to explain its conduct——-Existence 
of rival groups in society by itself whether 
furnishes ground for action under s. 78. 

. The drastic action contemplated under 
s. 78 of the Maharashtra Co-operative Socie- 
ties Act, 1960, cannot be resorted to by the 
Registrar unless, in his opinion, any of the 
contingencies envisaged in this section exists 
and further unless the members of the 
Managing Committee of a society are given 
an opportunity to explain their conduct. The 
scheme of the section is that action taken 


THE BOMBAY LAW REPORTER, 


[¥OL, LXXIII 


MAHARASHTRA CO-OPERATIVE SO- 


CYIETIES ACT, S. 78—(Contd.) 


thereunder without affording due opportunity 
to show cause would be illegal and according- 
ly of no effect. 

Existence of rival groups in a society by 


_itself cannot furnish any basis for action 


under s. 78 of the Act unless it is shown fur- 
ther that it interferes with the normal func- 
tioning of the Managing Committee and exer- 
cise of control by it over the affairs of the 
society, 
LITTLE GIBBS Co-op. y. STATE. 

. 73 Bom. L.R. 773. 


———§, 79. See MAHARASHTRA CO-OPE- 
RATIVE SOCIETIES ACT, 1961, S. 78, 
73 Bom. L.R. 773. 


———-§. 91—Dispute relating to wrong re- 
jection or acceptance of nomination papers— 
Whether such dispute can be raised before 
declaration of election results. 

Wrong rejection or acceptance of nomina- 
tion papers cannot form the subject-matter 
of a dispute contemplated by s. 91 of the 
Maharashtra Co-operative Societies Act, 1960, 
if such a dispute is raised before the declara- - 
tion of result of the election. 

MADHUKAR GANPATRAO v. SHESHRAO. 
73 Bom. L.R. 720. 


——-—_§§. 91, 93(1}— Jurisdiction to de- 
cide existence of dispute under s. 91-—Bye- 
lavs of Co-operative society when can be 
referred to—Document, construction of, by 
Court--Agreement between parties to circum- 
vent law—A pplication of doctrine In pari de- 
licto, potior est conditio defendantis. 

The initial issue as to jurisdiction whether 
there is a dispute or not as contemplated by 
s. 91 of the Maharashtra Co-operative So- 
cieties Act, 1960, has to be determined by 
the Registrar alone first. Such an issue can- 
not be raised or considered at all before the 
Registrar’s Nominee, because the jurisdiction 
of the Registrar’s Nominee ony commences 
after the Registrar is satisfied that a dispute 
within the meaning of s. 91 of the Act has 
arisen by virtue of s. 93(/) of the Act. 

The jurisdiction of the Maharashtra State 
Co-operative Tribunal being coterminous with 
the jurisdiction of the Registrar's Nominee 
it cannot also in an appeal against the award 
of the Registrar’s Nominee hear and decide 
the issue as to whether a dispute as contem- 
pe by s. 9107) of the Act has arisen at 
a 

Where the Legislature has indicated that 
first of all the issue whether there is a dis- 
pute at all under s. 91(7) of the Act must 
be determined only by a particular officer, 
viz. the Registrar, it is not possible for the 
High Court in a writ petition to allow a party 
to raise that issue before itself contrary to the 
specific provisions of the Act simply- because 
that issue is fundamental or affects the juris- 
diction of the Tribunal to decide at all. 

The Court can refer to the bye-laws of a 
Co-operative Society for the purpose of de- 
termining what is the business of the society. 
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The nature of a transaction is to be deter- 
mined by the Court irrespective of the ver- 
biage used in a document, but, ordinarily, the 
language of a document binds the parties to 
it, unless they can manifestly show that the 
true state of affairs was other than that in- 
dicated by the language of the document. 

If an agreement, which is the subject-mat- 
ter of dispute before the Court, is admittedly 
entered into by the parties to circumvent the 
law, then the petitioner should ipso facto be 
deprived of his right to any remedy at the 
hands of the Court and the maxim in pari 
delicto, potior est conditio defendantis wiil 
be applicable. 

SATPALSING v. SANTDAS. 
73 Bom. L.R. 777. 


————§. 109—Wheiher under s. 109 liqui- 
dation proceedings terminate if Reglstrar fails 
io exercise power to grant extension, 

Under s. 109(J) of the Maharashtra Co- 
operative Societies Act, 1960, read with its 
proviso, liquidation proceedings do not ter- 
minate merely because of the inaction of the 
Registrar in extending the time. The liquida- 
tion proceedings under the above provisions 
are deemed .to be terminated only on the 
expiry of ten years from the date of the 
winding up order. 

Quaere: Whether the remedy of revision 
provided by s. 154 of the Act can be said 
to be an efficacious remedy so as to justify the 
High Court in rejecting a petition under art, 
226 of the Constitution of India. 
SHIVNARAYAN v. R. A. “ZUBAIRY. i 

73 Bom. L.R. 479. 


— i 154. See MAHARASHTRA CO-OPE- 
RATIVE SOCIETIES Acr, 1961, S. 109. 
73 Bom. LR. 479. 


MAHARASHTRA SCHEDULED ARTICLES 
(DISPLAY AND MARKING OF PRICES) 
ORDER, 1966, CLAUSES 3, 4—Essential 
Commodities Act (X of 1955), Sec. 7—Non- 
compliance of cl. 3 of Order whether con- 
travention punishable under s. 7 of Act. 

Mere non-compliance of clause 3 of the 
Maharashtra Scheduled Articles (Display and 
Marking of Prices) Order, 1966, is not an 
offence punishable as contravention under s, 
7 of the Essential Commodities Act, 1955, 
unless there is.a contravention of clause 4 of 
the Order. 
STATE v, HANSRAJ DEPAR. 

73 Bom. L.R. 712. 


MAHARASHTRA STATE CO-OPERATIVE 
TRIBUNAL, jurisdiction of. See MAHARA- 
SHTRA CO-OPERATIVE SOCIETIES AcT, 1960, 


S. $1. 
73 Bom. LR. 777. 


MASTER AND SERVANT—Contract of 
service-—Transfer of service and effect of such 
transfer to third party. 

A contract of service being incapable of 
transfer unilaterally, such a transfer of ser- 
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vice from one employer to another can only 
be effected by a tripartite agresment between 
the employer, and the employee and the third 
party, the effect of which would be to ter- 
minate the original contract of service by 
mutual consent and to make a new contract 
between the employee and the third party. 
Therefore, so long as the contract of service 
is not terminated, a new contract is not made 
as aforesaid and the employee continues to 
be in the employment of the employer. There- 
fore, when an employer orders him to do a 
certain work for another person, the employee 
still continues to be in his employment. The 
only thing that happens in such a case is that 
he carries out the orders of his master. The 
employee has the right to claim his wages 
from the employer and not from the third 
party to whom his services are lent or hired. 
It may be that such third party may pay his 
wages during the time that he has hired his 
services, but that is because of his agreement 
with the employer. The hirer may also exer- 
cise control and direction in the doing of the 
thing for which he is hired or even the man- 
ner in which it is to be done. But if the 
employee fails to carry out his directions he 
cannot dismiss him and can only complain 
to the employer. The right of dismissal vests 
in the employer. 

MANAGER, PYARCHAND BIDI 
ONKAR. 


FACTORY v. 
73 Bom. L.R. (S.C) 92. 


MAXIM—In padi delicto, potior est conditio, 
defendantis. 

If an agreement, which is the subject-mat- 
ter of dispute before the Court, is admittedly 
entered into by the parties to circumvent the 
law, then the petitioner should ipso facto be 
deprived of his right to any remedy in the 
hands of the Court and the maxim in pari 
delicto, potior est conditio defendantis wil 
be applicable. 

SATPALSING y. SANTDAS. 
73 Bom. L.R. 777. 


MINOR— See HInpu Law, GUARDIAN. 
73 Bom. L.R. 481. 


MORTGAGE. See BOMBAY HIGH COURT 
RULES (0.8.), R. 500A. 
73 Bom. L.R. (0.C.J) 523. 


MOTOR VEHICLES ACT(IV of 1939), 8. 46 


—Bombay Motor Vehicles Rules, 1959. 
Rule 80-—-Whether transport authority can 
reject application summarily if information or 
particulars referred to in Form prescribed not 
Sistas orm prescribed by r. 80 whether 
valid, 

The expression, “as far as may be,” occur- 
ring in s. 46 of the Motor Vehicles Act, 
1939, means that an applicant must give in- 
formation on the various particulars and mat- 
ters referred to in the section, in so far as 
those requirements apply to him and in res- 
pect of which it is possible to give informa- 
tion. The Act does not contain any provision 
giving:a power to the transport authorities 
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to reject an application summarily if it does 
not contain information on any matter or 
particulars referred to in the Form. 

Form P. St. S. A. prescribed by rule 80 
of the Bombay Motor Vehicles Rules, 1959, 
is not beyond the rule making power of the 
State Government and is valid. 
MAHARASHTRA S.R.T. Corp. yv. B.G.R.M. 


SERVICE. 
73 Bom. L.R. (S.C.) 85. 


MUNICIPAL ACT (CORPORATION) 

(Bom. lll of 1888),S. 643). See MUNICI- 

PAL SERVICE REGULATIONS, Regulation 67. 
73 Bom. L.R. 738. 


———-§. 8@A. See MUNICIPAL SERVICE 
REGULATIONS, REGULATION 67. 
73 Bom. L.R. 738. 


———§. 80B. See MUNICIPAL SERVICE 
REGULATIONS, REGULATION 67. 
73 Bom. L.R. 738. 


————_-SS. 154/1), 40—Bombay Rents, Hotel 
and Lodging House Rates Control Act (Bom. 
LVII of 1947), Secs. 7, 5(7), 9, 10, 1JOAA— 
Whether educational cess can be included for 
valuation under s. 154(1) of Bom. Act of 
1888—“Permitted increase”? whether part of 
rent. 

The educational cess levied under s. 40 of 
the Bombay Municipal Corporation Act can 
be included for the purpose of valuation 
under s. 154(/) of the Act in the annual rent, 

The obvious implication of the definition 
of “permitted increase” in s. 5(7) of the 
Bombay Rents, Hotel and Lodging House 
Rates Control Act, 1947, is that such an 
increase becomes part of the rent. The lan- 
guage which has been employed in ss. 9, 10 
and 10AA of the Act seems to indicate that 
the Legislature treated the permitted increase 
as a part of the rent which the landlord 
would be entitled to receive from the tenant. 
BOMBAY MUNICIPAL Corp. v. L.I.C. 

73 Bom. L.R. (S8.C.) 980. 


——_——§S. 217, 166— Representation to 
Commissioner under s. 167 for reducing 
amount of rateable value rejected—~Whether 
appeal under s. 217 lies against such rejec" 
tion—“Conclusive evidence,” meaning of ex- 
pression in s. 166(2). 

Sub-section (2) of s. 217 of the Bombay 
Municipal Corporation Act does not limit the 
right of appeal conferred by sub-s. (7) of 
s. 217 of the Act. Sub-section (2) of s. 217 
only provides that the appeal is not to be 
‘heard’ by the Chief Judge of the Small Cause 
Court unless certain conditions specified 
therein are fulfilled. If those conditions, or 
the appropriate condition, is not fulfilled, the 
remedy may be postponed or even barred, 
but the right of appeal conferred by sub-s. 
(1) of s. 217 is not taken away thereby. 

The use of the expression “conclusive evi- 
dence” in s. 166(2) of the Act means that 
no other evidence can be led to detract from 
the finality of the evidence in regard to rate- 
able value that is to be found in the Assess- 
ment Book. It cannot mean that the rate- 
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SS. 217, 166—(Contd.) © 


able value so entered in the Assessment Book 
cannot be changed by appropriate procedure 
as provided in the Act. 

When a representation made to the Com- 
missioner under s. 167 of the Act is wholly 
rejected by him, in effect, he “fixes” the 
rateable value at the same figure as that at 
which it is entered in the Assessment Book. 
An appeal under s. 217 will, therefore, lie 
against the rejection of such a representa- 
tion. 

JAYSINH RATILAL y. MUNICIPAL COMMR. 
73 Bom. L.R. 885. 


(CORPORATION), 


nnn, 372(2), 385— Constitution of 
india, Arts. 19, 31—-Validity of ss. 372(g) & 
385. 

Sections 372(g) and 385 of the Bombay Mau- 
eg Corporation Act, 1888, are not in- 
valid, 

A law declaring extinction of the right of 
the owner in moveable property not with a 
view to use it for a public purpose but to 
destroy it for abating nuisance and preventing 
danger to public health and vesting it in the 
Corporation entrusted with power to take 
steps to maintain public health is not a law 
for acquisition of property for a public pur- 
pose. In any event the law is not, be- 
cause of the exemption contained in cl. (5) 
(EXD of art. 31 of the Constitution, invalid, 
even if it does not provide for payment of 
compensation for the deprivation of the right 
to property. 

A law designed to abate a grave nuisance 
and for protection of public health is prima 
facie one enacted for the protection of the 
interests of the general public. But that alone 
is not sufficient: the restriction imposed by 
law must be reasonable, i.e., the restriction 
must not be arbitrary or excessive, and must 
not place upon the right of the citizen a limi- 
tation which is not calculated to ensure pro- 
tection of the interests of the general public. 

Reasonableness of restriction imposed by 
law has to be adjudged in the light of the 
nature of the right, danger or injury which 
may be inherent in the unbridled exercise of 
the right and the necessity of protection 
against danger which may result to the pub- 
lic by the exercise of the right. In each the 
test is whether the restriction is commensu- 
rate with the need of protection of the in- 
terest of the public against the exercise o 
the right. 

Reasonableness of the restriction imposed 
upon the right to acquire, hold and dispose 
of property must be evaluated in the light 
of the nature of the commodity and its capa- 
city to be detrimental to the public weal. 
The power of the State to impose reasonable 
restrictions may extend to prohibiting acqui- 
sition, holding or disposal of a commodity if 
the commodity is likely to involve grave in- 
jury to the health or welfare of the people. 

Under the Constitution of India a proper 
balance is intended to be maintained between 
the exercise of the right conferred by art. J9 
(1)(f) and (g) and the interests of a citizen in 
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MUNICIPAL ACT (CORPORATION), 
SS. 372, 385—(Contd.) 
the exercise of his right to acquire, hold or 
dispose of his-property or to carry on occupa- 
tion, trade or business. In striking that ba- 
lance the danger which may be inherent in 
permitting unfettered exercise of right in 
a commodity must of necessity influence the 
determination of the restrictions which may 
be placed upon the right of the citizen to 
the commodity. 

Where possession of moveable property is 
under the authority of law taken with a 
view to destroy it in the interest of the ge- 
neral public i.e. for prevention of grave dan- 
ger to life or property, the guarantee of art. 
31(2) of the Constitution is not attracted. 
STATE v. HIMMATBHAI NARBHERAM, 

73 Bom. L.R. (S.C) 73. 


MUNICIPAL ACT (CORPORATIONS) 
(PROVINCIAL)—(Boim. LIX of 1949), SS. 17, 
78—Land Acquisition Act (I of 1894), Sec. 4 
—Whether Commissioner of Municipality can 
move Govermnent for acquisition of 
under s. 78(1) only if he is unable to ee 
chase it under s, 77—Acquisttion of land for 
setting up memorial to Mahatma Gandhi at 
place associated with him whether a “public 
purpose.” 

The opening clause of s. 78(/) of the Bom- 
bay Provincial Municipal Corporation Act, 
1949, merely indicates an alternative and not 
a condition. Even if no attempt is made 
under s. 77 of the Act to acquire the land 
by agreement, it is open to the Commissioner 
of the Municipal Corporation, with the ap- 
proval of the Standing Committee and sub- 
ject to the other provisions of the Act, to 
move the Provincial Government to take 
steps for acquisition of the land. 

Acquisition of land for setting up a me- 
morial to Mahatma Gandhi at a place asso- 
ciated with him is for a public purpose within 
the meaning of the expression in s. 4 of the 
Land A ition Act, 1894. Once land is 
acquired for such a purpose for a Municipa- 
lity, no further inquiry need be made whe- 
` ther the municipal funds are to be utilized, 
for in setting up the memorial, after the land 
is vested in the State Government after acqui- 
sition, the Municipality will be acting within 
the limits of its authority. 

KANAIYALAL y..STATE OF GUJARAT, 
73 Bom. L.R. (S.C) 31. 


MUNICIPALITIES ACT (C.P. & BERAR) 
(1 of 1922), S. 83—Government of India Act 
[25 & 26 Geo. 5. Ch.42], Sec. 142-4—Con- 
stitution of India. Art, 276—-A pplication filed 
for refund of tax collected in excess of maxl- 
mum limit prescribed by constitutional pro- 
visions—-Maintainability of application, 

An application filed under s. 83 of the C.P. 
and Berar Municipalities Act, 1922, for re- 
fund of tax levied and collected by a Munici- 
pal Committee in excess of the constitutional 
limits prescribed either by s. 142-A of the 
Government of India Act, 1935 or art. 276 of 
the Constitution of India, is incompetent and 
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MUNICIPALITIES ACT (C.P. & BERAR), 
S. 83—(Contd.) 


The proper remedy in 
such a case would be to file a suit in a civil 
Court to recover the refund of the excess 
tax paid. ' 
ARJUN KHIMJI ETC., Co. v. STATE. 


73 Bom. L.R. 8386F. 


—-_——-§, 84. See MUNICIPALITIES ACT 
(C.P. & BERAR), 1922, S. 83. 
73 Bom. L.R. 861. 


—_—_-§, 85. See MUNICIPALITIES ACT 
(C.P. & BERAR), 1922, S. 83. 
73 Bom. L.R. 861. 


MUNICIPALITIES ACT (MAHARASHTRA) 
(Mah. XL of 1965), S. 2(7). See MUNICH 
PALITIES ACT (MAHARASHTRA), 1965, S. 55(2). 

73 Bom. L.R. 851. 


——_—-—-§, 2(49). See MUNICIPALITIES ACT 
(MAHARASHTRA), 1965, S. 55(/). 
73 Bom. L.R. 851. 


———§. 16(1) (kh) —Disqualification under 
s. 16(1)(h) whether commences on presen- 
tation of bill for tax due. 

The disqualification mentioned in sub-s.(/:) 
of s. 16(/) of the Maharashtra Municipa- 
lities Act, 1965, and the arrears mentioned 
therein both commence and/or come into 
existence as from the moment of the presen- 
tation of the bill for the tax due. 
ANNASAHEB v. T.K. KAMBLE. 

73 Bom. L.R. 611, 


—-_—-—§, 42. See CRIMINAL PROCEDURE 
Cope, 1898, S. 197. 73 Bom. L.R. 823. 


———§. 55(7}— Maharashtra Zilla Pari- 
shads and Panchayat Samitis Act 1961 (Mah. 
V of 1962), Secs. 49(7), 9—Bombay Village 
Panchayats Act (Bom. VI of 1933), Sec. 
35(2)—Constitution of India, Art. 368—Whe- 
ther phrase “total number of Councillors’ in 
s. 55(1) of Mah. Act XL of 1965 means 
actual number of Councillors at given time 
entitled to sit and vote or the number of as 
many Councillors as there are seats in the 
Council. 

The phrase “total number of Councillors” 
in s. 55(7) of the Maharashtra Municipali- 
ties Act, 1965, means the total number of 
seats in a particular Council as determined 
under the provisions of s. 9 of the Act and 
not the strength of the Councillors entitled, 
to sit and vote only. For the purposes of 
removing the President the maiority that is 
required is of the total number of Councillors, 
excluding the co-opted Councillors. 

BHASKAR NARAYAN y, DAITHANKAR. 
73 Bom. L.R. 85]. 


MUNICIPALITIES ACT 
S. 55(2). 
73 Bom. L.R. 851, 


——_-—-§. 63. See 
(MAHARASHTRA), 1965, 


MUNICIPALITIES ACT 
S. -55@). 
73 Bom. L.R. 851. 


—_—-—8, 65. See 
(MAHARASHTRA), 1965, 
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MUNICIPALITIES ACT (MAHARASH- 
TRA), 5. 81(9). See MUNICIPALITIES ACT 
(MAHARASHTRA), 1965, S. 55(1). 

73 Bom. L.R. 851. 


——-—-—§, 87(4). See MUNICIPALITIES ACT 
(MAHARASHTRA), 1965, S. 55(J). 

73 Bom. L.R. 851. 
————S. 92(2). See MUNICIPALITIES ACT 
(MAHARASHTRA), 1965, S. 55(J). 

73 Bom. L.R. 851. 
———-—§, 150. See MUNICIPALITIES ACT 
(MAHARASHTRA), 1965, S. 16(/) (A). 

73 Bom. L.R. 611. 
————§, 151. See MUNICIPALITIES ACT 
(MAHARASHTRA), 1965, S. 16(/) (A). 

73 Bom. L.R. 611. 
————-—§, 167. See MUNICIPALITIES ACT 
(MAHARASHTRA), 1965, S. 55(7). 


73 Bom. L.R. 851. 


——--—-§, 169. See MUNICIPALITIES 
(MAHARASHTRA), 1965, S. 16(7) (A). 
73 Bom. L.R. 611. 


ACT 


———170. See MUNICIPALITIES ACT 
(MAHARASHTRA), 1965, S. 16(7) (h). 
73 Bom. L.R. 611. 


——----—§, 302. See CRIMINAL PROCEDURE 
Copr, 1898, S. 197. 

73 Bom. L.R. 823. 
———-§, 313. See MUNICIPALITIES ACT 


(MAHARASHTRA), 1965, S. 55(2). 
73 Bom. L.R. 851. 


MUNICIPAL SERVICE REGULATIONS. 
REGULATION 67 —Bombay Municipal Cor 
poration Act (Bom. Ill of 1888), Secs. 80A, 
80B, 64 (3)—Constitution of India, Arts. 14, 
16—Whether second proviso to Regulation 
67 void as offending arts. 14 and 16 of Con- 
stitution. 

The second proviso to Regulation 67 of 
the Municipal Service Regulations framed by 
the Municipal Corporation of Greater Bom- 
bay does not confer arbitrary or unguided 
power on the Competent Authority and is 
therefore valid. By “Competent Authority” 
is meant the administrative head of the de- 
partment concerned. 

The Circular dated June 15, 1967, issued 
by the Deputy Municipal Commissioner on 
the authority of the Municipal Commissioner 
being in furtherance of the Regulation fram- 
ed by the Corporation is within the com- 
petence of the Commissioner and it serves 
to emphasise that the discretion of the Com- 


petent Authority is not a power to discrimi- 


nate unlawfully. 

The power of compulsory retirement, which 
is an integral part of the scheme under 
which the age of superannuation was raised 
from 55 to 58, must be exercised for the 
purpose of the Regulation and that purpose 
is to secure greater efficiency in Municipal 
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MUNICIPAL SERVICE REGULATIONS. 
REGULATION 67—(Contd.) 


Services. The power therefore can be ex- 
ercised by the Competent Authority only if 
it is satisfied that thé exercise of the power 
is “in the interest of Municipal Service”. As 
the power has to be exercised with due re- 
gard to the exigencies of public service, it is 
not a power to discriminate unlawfully. 
MUNICIPAL CORPN. v. MISS DETHE. 

73 Bom. L.R. 738. 


NAGPUR UNIVERSITY ACT (Mali. 
XXII of 1964), S. 8. See NAGPUR UNIVER- 


SITY ACT, S. 12. 
73 Bom. L.R. 361. 


——_-——§, 8. See NAGPUR UNIVERSITY ACT, 
S. 12. 73 Bom. L.R. 670. 


—~———§, 12 —Whether Vice-Chancellor of 
Nagpur University has power on his own to 
appoint committee to inquire into complaints 
against Principal of college not maintained by 
University—Power of Vice-Chancellor to ap- 
point committee by himself under Act. 
Under the Nagpur University Act, 1963, 
the Vice-Chancellor of the Nagpur Univer- 
sity has no power on his own and by him- 
self to appoint a committee to inquire into 


“complaints against the Principal of a college 


not maintained by the University. 

Quaere: Whether the University has 
power to appoint such a committee. 

Section 38 of the Nagpur University Act, 
1963, does not contemplate or envisage an 
inquiry by the Vice-Chancellor on his own 
without any authority from the Executive 
Council of the University. 

The Act does not contemplate the holding 
of any preliminary inquiry for making a 
motion to the Executive Council for with- 
drawing the rights conferred on a college 
by affiltation or any power upon the Vice- 
Chancellor by himself to set up any such in- 
quiry committee. 

Under s. 9 of the Act the Vice-Chancellor 
being an officer of the University he has no 
power under s. 48 of the Act to appoint a - 
committee by himself. 

BHASKAR NARAYANRAO v. DR. KOLTE. 
" 73 Bom. L.R. 361. 


i, 12 —Rules of Procedure of the 
Nagpur University Court. Regulations 8, 9, 
11, 2—General Clauses Act (X of 1897), Sec. 
l16—Whether Vice-Chancellor has power to 
exclude resolution from agenda balora hold- 
ing of meeting of University Court—Power 
to rule out such resolution from agenda whe- 
ther permissible under Regulation 8 or under 
s. 16, General Clauses Act-—Whether under 
s. 12(3) of University Act the Vice-Chan- 
cellor competent to decide that resolution 
Should be excluded from agenda as ultra vires 
of Court—Whether under s. 12(2) read with 
s. 12(1) of Act the Vice-Chancellor has 
power to decide that a resolution should be 
placed on agenda or not—Statutory authority 
making wrong reference to law under which 


bas aad 
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NAGPUR UNIVERSITY ACT, S. 12— | NAGPUR UNIVERSITY ACT, §. 19. See 
(Contd.} Nacpur University Act, 1963. 5. 12. 

it had acted-—-Act referable to other provi- 73 Bom. L.R. 361. 


sion Lee) lav—Whether such act justifiable. 

nder Regulation 8 of the Rules of Pro- 
sane of the Nagpur University Court con- 
stituted under the Nagpur University Act, 
1963, subject to action being taken by the 
Vice-Chancellor under sub-clause (b) of Re 
gulation 8, all resolutions including those 
received beyond time but permitted to be en- 
tered on the agenda, in which such action 
is not taken must be entered by the Registrar, 
who is the Secretary of the Board, on the 
agenda of the meeting for which they are 
submitted. The Vice-Chancellor has no po- 
wer under the Act or the Regniations to 
decide that a resolution should be excluded 
from the agenda and to rule it out before 
the holding of the meeting of the University 
Court. 

The occasion to decide whether the sub- 
ject contained in the resolution falls within 
the competence of the powers and duties 
of the University Court is only the meeting 
of the University Court and the proper per- 
son to take that decision is the Chairman 
of that meeting, whoever he may be, in ac- 
cordance with the Rules of Procedure of the 
Court. 

The power to rule out such a resolution 
from the agenda by the Vice-Chancellor can- 
not be spelt out from Regulation 11 or on 
the basis of the analogy of s. 16 of the 
General Clauses Act, 1897. 

In the purported exercise of the powers 
of the Principal Executive and Academic 
Officer under s. 12(3) of the Act, the Vice- 
Chancellor cannot control the proceedings of 
the meeting of the University Court because 
that is a function which, under the Regula- 
tions, belongs to the Chairman of the meet- 
ing. The question whether a resolution in- 
cluded on the agenda is in order or not is 
for the Chairman of the meeting of the Uni- 
versity Court to decide who, in a given case, 
may or may not be the Vice-Chancellor. 
Therefore, under s. 12(3) of the Act the Vice- 
Chancellor is not empowered to decide -that 
a resolution should not be included in the 
agenda of the meeting of the Court as being 
ultra vires the powers of the University 
Court. 

Under s. 12(2) read with s. 12(7) of the 
Act, the Vice-Chancellor cannot be said to 
have the power to decide whether a resolu- 
tion should be placed on an agenda or not. 

Merely because a statutory authority 
makes a wrong reference to the provisions 


_ of law under which it was acting, if, in fact, 


that act of the statutory authority is referable 
to, any other provision of law, that authority 
is entitled to justify the act under that pro- 
vision. 
BHASKAR vr. 
UNIV. 


VICE-CHANCELLOR, NAGPUR 
73 Bom. L.R. 679. 


——_—-—--§, 18 See NAGPUR UNIVERSITY 
ACT, 1963, S. 12. 73 Bom. L.R. 670. 


See NAGPUR UNIVERSITY 


73 Bom. L.R. 361. 


S, 20 
ACT, 1963, S. 12. 


m, 38, See NAGPUR UNIVERSITY 
ACT, 1963, S. 12. ' 
73 Bom. L.R. 361. 


an, AR. See NAGPUR UNIVERSITY 
Acr, 1963, S. 12, 
73 Bom. L.R. 361. 


See NAGPUR UNIVERSITY 
“73 Bom. L.R. 670. 


NATURAL GUARDIAN. See HINDU 
MINORITY AND GUARDIANSHIP Act, 1956, 
S. 8. 73 Bom. L.R. 709, 


NATURAL JUSTICE— Notice to 
cause against enhancement of sentence. 
Where the accused is giyen notice of ap- 
peal under s. 423(/)(a) of the Criminal 
Procedure Code, 1898, and actually takes part 
in the hearing before the High Court, it 
would be superfluous to give him notice to 
show cause why a sentence within the com- 
‘sage of the trial magistrate should not 
passed. The absence of such a show 
cause notice does not violate any known 
principle of natural justice. 
SHANKAR KERBA vy. THE STATE. 
73 Bom. L.R. (S.C.) 66. 


NECESSARY PARTY, who is A. 
See CIVIL PROCEDURE CODE, 1908, O.I, R. 10. 
73 Bom. L.R. 814. 


NEGLIGENCE -——State Government con- 
structing reservoir for drinking water—Fai« 
lure to provide overflow channel from re- 
servoir—Damage to plaintiffs’ land and crops 
due to overflow of water during heavy rains 
~-Whether defence of vis major or immunity 
of State as Sovereign power available to 
State. 

A State Government erected a reservoir 
adjoining the plaintiffs’ land in order 
to provide drinking water facilities to 
a village in the State. The State acquired 
a part of the plaintiffs’ land for the purpose 
of constructing a channel for carrying the 
overflow of water from the reservoir to a 
Nalla which wa§ at a distance of about 1500 
feet from the waste-weir of the reservoir. 
This channel was however not constructed 
except to the extent of 250 feet on the 
side of the Nalla. Due to very heavy rain- 
fall the water from the reservoir overflowed 
into the waste-weir and thereafter flowed. 
over the plaintiffs’ Jand, causing considerable 
damage to the land and the crops standing 
thereon. In a suit by the plaintiffs for da- 
mages they alleged ‘that due to the negli- 
gence of the State in not taking proper pre- 
cautions to guard against the overflow of 


c 60, 
ACT, 1963, S. 12. 


show 


952 


NEGLIGENCE—(Contd.) 


water they had sustained the loss. The 
State inter alia contended that the loss was 
due to heavy rain which was an act of God 
and therefore they were not liable and fur- 
ther that the construction of the reservoir 
was an act of the State in its sovereign capa- 
city and, therefore, it was not liable for the 
tortious or negligent acts of its -servants: 

Held, that the fact that the danger ma- 
terialised subsequently by an act of God was 
not a matter which absolved the State from 
its liability for the earlier negligence in that 
no proper channel for the flow of overflow 
water from the waste-weir was constructed 
by it in time: 

that the act of the State in constructing 
the reservoir for the supply of drinking water 
to its citizens at best could be considered a 
welfare act and not an act in its capacity 
as a sovereign: and 

that, therefore, the State was liable in 
negligence for the loss caused to the plain- 
tiffs. 
STATE OF MYSORE v. RAMCHANDRA, 

73 Bom. L.R. 723. 


NEGOTIABLE INSTRUMENTS ACT 
(XXVI of 1881),8. 80 See BOMBAY MONEY- 
LENDERS Acr, 1947, S. 2. 

73 Bom. L.R. 458. 


NOMINATION PAPER. See MAHA 
RASHTRA CO-OPERATIVE SOCIETIES ACT, 1961, 


S. 91, 73 Bom. LR. 720. 
NOTICE. See TRANSFER OF PROPERTY 
Act, 1882, S. 3. 


73 Bom. L.R. 454. 


NOTICE OF MOTION, 
whether interlocutory. 

The mere fact that an order has been made 
on a Notice of Motion cannot by itself lead 
to the conclusion that the order is an inter- 
locutory order. It is the relief asked for 
and the order made thereon which deter- 
mines whether a particular order is or is 
not an interlocutory order. 
G.D.R. v. DYNAMIC INDUSTRIAL. 

3 Bom. L.R. (0.C.J.) 183. 


PARTIES TO SUIT. See Civit PROCEDURE 
Cope, 1908, O.I, R. 10. 
73 Bom. L.R. 814. 


PARTNERSHIP ACT (IX of 1932), S. 14 
—Goodwill of a business, what is— 
Heirs of deceased partner whether entitled 
to share in goodwill of business continued 
by surviving partners. 

The goodwill of a business is an intangi- 
ble asset being the whole advantage of the 
reputation and connections formed with the 
customers together with the circumstances 
which make the connection durable. Jt is 
that component of the total value of the 
undertaking which is attributable to the abi- 
lity of the concern to earn profits over a 
course of years because of its reputation, 


order made on, 
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PARTNERSHIP ACT, S. 14—(Contd.) 


location and other features. Whether the 
goodwill has any substantial value may be 
determined on the facts of each case, An 
agreement between: the partners that the 
name, the place of business and the repu- 
tation of the firm are to be utilised by the 
surviving partners will not necessarily war- 
rant an inference that it was intended that 
the heirs of the deceased partner will not be 
entitled to a share in the goodwill. 

In interpreting a deed of partnership, the 
Court will insist upon some indication that 
the right to a share in the assets is, by vir- 
tue of the agreement that the surviving part- 
ners are entitled to carry on the business on 
the death of the partner, to be extinguished, 
In the absence of a provision expressly made 
or clearly implied, the normal rule that the 
share of a partner in the assets devolves 
upon his legal representatives will apply to 
the goodwill as well as to other assets, 
KHUSHAL v. KHORSHEDBANU. 

73 Bom. L.R. (S.C.) 305. 


39. See PARTNERSHIP ACT, 
73 Bom, L.R. (8.C.) 305. 

See PARTNERSHIP ACT, 
73 Bom. L.R. (S.C.) 305. 


——§, 
1932, S. 14. 


met GAZ 
1932, S. 14. 


————§. 46. See PARTNERSHIP ACT. 
1932, S. 14. 73 Bom. L.R. (S.C.) 305. 
———_-8, 55/7). See PARTNERSHIP ACT, 
1932, S. 14. 


73 Bom. L.R. (S.C.) 305. 


PAYMENT OF BONUS ACT (XX1 of 1965), 
S. 22—Payment of Wages Act (IV of 1936), 
Secs. 2(vi), 15—Industries (Development 
and Regulation) Act (LXV of 1951), Secs. 
184, 18B, 18E—Whether bonus payable un- 
der Payment of Bonus Act “wages” within 
s. 2(vi) of Payment of Wages Act-—Jurisdic~ 
tion of Payment of Wages Authority to en- 
tertain dispute with respect to bonus 

abla under Payment of Bonus Act—Clain 
of employer that establishment exempted un- 
der s. 32(iv) of Payment of Bonus Act whe- 
ther can be entertained by Payment of Wages 
Authority—Whether expression “matters in- 
cidental to such claims? in s. 15(1) of Pay- 
ment of Wages Act includes questions as to 
applicability of exemptions created under 
Act—Payment of Bonus Act whether appli- 
cable to undertaking taken over under s. I8A 
of Industries (Development and Regulation) 
Act. 

Bonus payable under the Payment of 
Bonus Act, 1965, amounts to “wages” within 
the definition in s. 2(vi) of the Payment of 
Wages Act, 1936. 

The definition of “wages” in s. 2(vi) of 
the Act applies to all kinds of remuneration 
whether arising from a contract, an award, 
a settlement or under a statute. 

The Payment of Wages Authority will have 
no jurisdiction in a case where complicated 
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questions of law arise and it is required to 
interpret the provisions of a new enactment 
like the Payment of Bonus Act, 1965. 

The words “any dispute with respect to 
the bonus payable” in s. 22 of the Payment 
of Bonus Act are not limited to the quantum 
of the bonus payable under the Act only. 
The words “with respect to” mean disputes 
in connection with bonus payable under the 
Act. Therefore, where the employer raises 
an issue that the establishment itself has 
been exempted .under s. 32(iv) of the Act 
and therefore no bonus is payable it is a 
dispute with respect to the bonus payable 
under the Act. Where the claim of the em- 
ployer is that he is governed by the Payment 
of Bonus Act but the Act itself in terms 
exempts him by virtue of s. 32(iv) of the Act, 
the dispute raised by the employer will be 
a dispute under the Act and not de hors 
the Act. Therefore in respect of such a dis- 
pute $. 22 of the Payment of Bonus Act 
would apply and it will be beyond the juris- 
diction of the Payment of Wages Authority. 

The expression “all matters incidental to 
such claims” in s. 15() of the payment of 
Wages Act, 1936, refers only to matters inci- 
dental to the claims arising out of deductions 
from wages or delay in the payment of wages 
and does not include substantial questions as 
to the applicability of the Act or as to the 
applicability of exemptions created under the 
Act and similar other questions especially 
where complicated questions of law or fact 
arise. Therefore so long as any complicated 

uestion of law or fact is likely to arise, even 
hone “incidental”, the matter cannot be 
tried by the Payment of Wages Authority. 

Where an industrial undertaking is taken 
over under the management of an authorised 
controller under a notification issued under s, 
18-A of the Industries (Development and Re- 
gulation) Act, 1951, whereby he is also re- 
quired to comply with all directions issued 
from time to time by the Central Govern- 
ment, the provisions of the Payment of Bonus 
Act are not applicable to such an undertaking 
by virtue of s. 32(iv) of the latter Act. 

The question whether a particular industry 
is carried on by or under the authority of 
the Central Government is a mixed question 
of law and fact. 

D. P. KELKAR v. AMBADAS KESHAV, 
73 Bom. L.R. 260. 


————_§. 32. See PAYMENT OF BONUS ACT, 


1965, S. 22. 73 Bom. L.R. 260. 
——_————S, 34. See PAYMENT OF BONUS ACT, 
1965, S. 22. 73 Bom. L.R. 260. 


PAYMENT OF WAGES ACT (IV of 1936), 
S. 2 (vi}-Payment of Bonus Act, 1965, 
Bonus payable under the Payment of 
Bonus Act, 1965, amounts to “wages” within 
Er definition in s. 2(vi) of the Payment of 


Act, 1936, 
be definition of “wages” in s. 2(v1) of 
the Payment of Wages Act applies to all kinds 
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of remuneration whether arising from a con- 
tract, an award, a settlement or under a sta- 
tute, 

D. P. KELKAR yvy. AMBADAS KESHAV. 


73 Bom. L.R. 260. 


———§, 15. 

The Payment of Wages Authority will have 
no jurisdiction in a case where complicated 
questions of law arise and it is required to 
interpret the provisions of a new enactment 
like the Payment of Bonus Act, 1965. 

The expression “all matters incidental to 
such claims” in s. 15(i) of the Payment of 
Wages Act, 1936, refers only to matters in- 
cidental to the claims arising out of the de- 
ductions from wages or delay in the pay- 
ment of wages and does not include sub- 
stantial questions as to the applicability of 
the Act or as to the applicability of exemp- 
tion created under the Act and similar other 
questions especially where complicated ques- 
tions of Jaw or fact arise. Therefore so long 
as any complicated question of law or fact 
is likely to arise, even though “incidental”, 
the matter cannot be tried by the Payment of 
Wages Authority. 
D. P. KELKAR v. AMBADAS KESHAV. 

3 Bom. L.R. 260. 


PENAL CODE (XLV of 1860), S. 34, See 
CRIMINAL PROCEDURE CopE, 1898, S. 410. 
3 Bom. L.R. (S.C.) 521. 


e—a 53, See PENAL Cone, 1860, S. 
468. 73 Bom. L.R. 215. 
—_——-—§ 60. See PENAL Cope, 1860, S. 
468. 73 Bom. L.R. 215. 
i, 120A. See CONSTITUTION OF 


INDIA, ART. 136. 
73 Bom. L.R. (S.C.) 516. 


m, 307. 

There may be an attempt to commit mur- 
der within s. 307 of the Indian Penal Code, 
1860, even without inflicting any injury at 
all on the intended victim. 

RAMCHANDRA BHAIRU v. THE STATE. 
73 Bom. L.R. 811. 


~—_—-—§§, 307, 326. 

An accused cannot be convicted of an 
offence under s. 326 of the Indian Penal 
Code, 1860, when the actual charge framed 
against him was one under s. 307 of the 
Indian Penal Code and the conviction cannot 
be justified either under s. 283, or 535(/) of 
the Criminal Procedure Code, 1898. In such 
a case the absence of a charge under s. 326 
of the Indian Penal Code cannot be cured 
as a mere irregularity under s. 537(b) of the 
Criminal Procedure Code. 

RAMCHANDRA BHAIRU v, THE STATE. 
3 Bom. L.R. 811. 


N, 468—Criminal Procedure Code 
(Act V of 1898), Secs. 367(2), 383, 369— 
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Criminal Manual, 1960. Chapter V, Para 48, 
Clause (f)-——Whether s. 468 I.P.C. requires 
actual commission of offence of cheating— 
Section $71 whether requires effective user of 
forged document—Sentence of imprisonment 
-Nature of imprisonment whether can be 
specified for first time in warrant under s$. 
383, Cr. P.C.—Practice—Court should specify 
nature of imprisonment, 

Section 468 of the Indian Penal Code, 
1860, does not require that the accused should: 
actually commit the offence of cheating. 
What 1s material is the intention or purpose 
of the offender in committing forgery. 

If a forged document is in fact used by 
the offender for the purpose of cheating, he 
would be guilty both of the offence under 
s. 468 as also the offence of cheating and he 
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would be liable to be punished for both these | 


offences. 

The words “uses as genuine” in s. 471 of 
the Indian Penal Code do not mean that 
the user must be an effective one. They have 
reference to the act of the offender and not 
to the resultant effect on the person to whom, 
the forged document is presented. Therefore 
what is relevant under s., 471 is the use to 
which the forged document is put by the of- 
fender and not whether the party to whom 
the document is presented accepts or treats 
that document as genuine. 

The nature of the imprisonment to be un- 
dergone by an accused must be specified in 
the judgment itself. Jt cannot be specified: 
for the first time in the warrant which the 
trial Court issues to the jailor under s. 383 
of the Criminal Procedure Code, 1898, for 
the execution of the sentence. That warrant 
has to be in conformity with the final orders 
embodied in the judgment of the trial Court. 

Where in sentencing the accused the trial 
Court omitted to specify the nature of the 
imprisonment which the accused was to un- 
dergo but in the warrant under s. 383 of the 
Criminal Procedure Code, 1898, the Court 
provided that the accused was to suffer rigor- 
ous imprisonment, 

Held, that the sentence imposed upon the 
accused must be construed as being one of 
simple imprisonment only. 

Held further, that the trial Court in such 
a case has no jurisdiction to rectify such an. 
error cither by supplying the omission in the 
warrant issued by it under s. 383 of the Code 
or by reviewing the judgment or by a subse- 
quent order. 

Rigorous imprisonment being more severe 
than simple imprisonment, to alter the nature 
of imprisonment from simple imprisonment 
to rigorous imprisonment is to enhance the 
sentence. The trial Courts do not possess the 
power to enhance the sentence. Such a power 
is vested only in the High Court. The pro- 
per procedure in such a case is to invoke the 
revisional jurisdiction of the High Court for 
enhancing the sentence or the High Court 
may exercise such power suo motu, Where 
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PENAL CODE, S. 468—(Contd.) 


the High Court is already seized of the mat- 
ter in appeal against a conviction, it can en- 
hance the sentence under s. 423(/A), Crimmal 
Procedure Code. In either case, notice to 
show cause against the proposed enhancement 
must be given to the accused. 


It is necessary for the trial Court to be 
precise in the sentence it passes and to specify 
the nature of imprisonment which the accused 
is ordered to undergo. 

SHIVAJI NARAYAN vy. THE STATE. 
73 Bom. L.R. 215. 


—————§. 471. See Pena. Cope, 1860, S. 
468. 73 Bom. L.R. 215. 


PLAINT—Amendment of,—Whether Court 
can refuse its amendment on ground that it 
would deprive its jurisdiction to try suit. 

The Court cannot refuse amendment of a 
plaint in a suit filed before it, merely on the 
ground that the proposed amendment would 
deprive it of jurisdiction to try the suit. 

R. JAIKRISHNA vy. A. 1 Co-or. H. SOCIETY. 
73 Bom. L.R. (0.C.J.) 251. 


PRACTICE (Civil)}—Amendment of plaint. 
The Court cannot refuse amendment of a 

plaint in a suit filed before it, merely on the 

ground that the proposed amendment .would 

deprive it of jurisdiction to try the suit. 

R. JAIKRISHNA v. A. 1 Co-op. H. Soctery. 

73 Bom. L.R. (0.C.J.) 251. 


——-—-Charity authorities. 

When an nay is sought for the purpose 
of determining whether any property is the 
property of a public trust, it is not open to 
the Charity authorities to avoid their respon- 
eats and to say that the matter is too 
complicated and the parties could, therefore, 
seek their relief in a regular suit. 

JANKIBAI PRAHLADRAI v. KASHINATH. 
73 Bom. L.R. 729. 


——_—-—~-High Court, Bombay, Original Side. 
It is the practice of the Bombay High Court 
that a mortgagee-decree-holder who is given 
liberty to bid and set off is entitled to esti- 
mate costs subsequent to the decree absolute 
for sale of the mortgaged property and set- 
off the same against the purchase price. 
MOTILAL MILLS LIMITED y. L. I. Corp. 
73 Bom. L.R. (0.C.J.) 523. 


-——-—-High Court refusing certificate to 
to Supreme Court. 

It is desirable for the High Court to state 
briefly why the certificate to appeal to the © 
Supreme Court under art, 133 of the Con- 
stitution is refused, since much depends on 
whether the civil rights of the parties are 
passed on or not by the judgment proposed 
to be appealed against. If the Court re- 
fuses to exercise jurisdiction: under art. 226 
of the Constitution without deciding the civil 
rights claimed, it is better to say so while re- 

sing the certificate. 

JASODABAI y. STATE OF MAHARASHTRA. 
713 Bom. L.R. (S.C) 51. 


a 
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PRACTICE (Civil}—{Contd.) 


Supreme 
evidence. 

Under art. 136 of the Constitution of India, 
the Supreme Court does not normally proceed 
to’ review and appraise the evidence for it- 
self and the conclusions of the High Court 
on questions of fact on appreciation of evi- 
dence are considered to be final, This is so 
even if the Supreme Court were to feel that 
a different view of the evidence is possible. 
Noor MOHAMMAD v. THE STATE. 

73 Bom. L.R. (S.C) 516. 


———-—Written statement when to be filed 
by foreign sovereign state claiming immunity, 
A foreign sovereign state which claims im- 
munity from being sued in Court need not 
file any written statement at all till the claim 
for immunity, if raised, has been adjudicated 
upon and rejected. Although there is no spe- 
cific procedure provided in the Code of Civil 
Procedure or in the Original Side Rules of the 
High Court basically it is necessary that a 
claim to immunity should be decided at the 
earliest opportunity and that the party who 
makes such a claim should have an opportu- 
nity to “move” the Court i.e., apply to the 
Court, for such an early decision. In such a 
case an application by way of a Notice of 
Motion is the correct procedure. 
G.D.R. v. DYNAMIC INDUSTRIAL. 
73 Bom. L.R. (0.C.J.) 183. 


PRACTICE (Criminal)}—Nature of imprison- 
ment, 

It is necessary for the trial Court to be 
precise in the sentence it passes and to specify 
the nature of imprisonment which the accused 
is ordered to undergo. 

The nature of the imprisonment to be 
undergone by an accused must be specified 
in the judgment itself. Jt cannot be specified 
for the first time in the warrant which the 
trial Court issues to the jailor under s. 383 
of the Crimmal Procedure Code, 1898, for 
the execution of the sentence. That warrant 
has to be in conformity with the final or- 
ders embodied in the judgment of the trial 
Court. 

Where in sentencing the accused the trial 
Court omitted to specify the nature of the 


imprisonment which the accused was to un- ` 


dergo, but in the warrant under s. 383 of the 
Criminal Procedure Code, 1898, the Court 
provided that the accused was to ‘suffer rigor- 
ous imprisonment, it was held that the 
sentence imposed upon the accused must be 
construed as being one of simple imprison- 
ment, 
SHIVAJI NARAYAN vy. THE STATE. 

73 Bom. L.R. 215. 


—————Summary dismissal of appeal by 
High Court. 

When a criminal appeal in the High Court 
raises a serious and substantial point which is 
prima facie arguable, it is improper for the 
High Court to dismiss it summarily without 
giving some indication of its views on the 
points raised. The interest of justice and 
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PRACTICE (Criminal)—({Contd.) 


fairplay requires the High Court in such cases 
to give an indication of its views on the 
points argued so that the Supreme Court, 
in the event of an appeal from the order 
being presented, has the benefit of the High 
Court’s opinion on those points. 
GOVINDA KADTUJI v. THE STATE. 

73 Bom. L.R. (S.C.) 514. 


ce CRIMINAL PROCEDURE CODE, 
1898, S. 410. 73 Bom. L.R. (S.C.) 521. 


PRESIDENCY SMALL CAUSE COURTS 
ACT (XV of 1882), 8. 41—-Tenant creating 
sub-tenancy prohibited under s. I15(1) of 
Bombay Rents, Hotel and Lodging House 
Rates Control Act, 1947—Whether tenant can 
proceed against occupant under s. 41 of Act 
XV of 1882. 

Where a tenant of premises creates a sub- 
tenancy in respect thereof which is prohibited 
by s. 15(7) of the Bombay Rents, Hotel and 
Lodging House Rates Control Act, 1947, he 
cannot proceed against the occupant under 
s. 41 of the Presidency Small Cause Courts 
Act, 1882. 

MaNI J. DESAI yv. GAYSON & Co. 
73 Bom. L.R. 394. 


PRESIDENCY-TOWNS INSOLVENCY ACT 
(I of 1909), S. 11(6)—Business carried on 
within jurisdiction of Court whether continues 
until all l its liabilities are discharged notwith- 
standing want of assets—{English] Bankruptcy 
Act of 1914. 

For the purpose of s. 11(5) of the Presi- 
dency- towns Insolvency Act, 1909, a business 
which was admittedly carried on by the 
debtor within the limits of the ordinary ori- 
ginal civil jurisdiction of the Court, will be 
deemed to be continued to be carried on until 
all the trade or business liabilities have been 
discharged notwithstanding that there might 
be no assets available for the discharge of 
the said liabilities. 

RE: GIRDHARLAL SHANKER DAVE. 
73 Bom. L.R. (O.C.J.) 397. 


PREVENTION OF FOOD ADULTERATION 
ACT (37 of 1954), SS. 2(viiil), 20—City of 
Nagpur Corporation Act (Hf of £950), Secs. 
7, 408, 409 —General Clauses Act (X of 
1897), Secs. 2(31), 8—Administrator ap- 
pointed on supersession of Na agpur Corpora- 
‘tion whether “local authority” within s. 2 
(viii), Prevention of Food Adulteration Act 
—-Whether such Administrator can grant sanc- 
tion to prosecute under s. 20. 

The Administrator appointed on the super- 
session of the Nagpur Corporation under the 
City of Nagpur Corporation Act, 1948, is a 
“local authority” within the meaning of s. 
2(viii) of the Prevention of Food Adultera- 
tion Act, 1954, for the purpose of granting 
sanction under s. 20 of the latter Act. 
REHAMAN v., NAGPUR CORPORATION. 

3 Bom. L.R. 344, 


“PROSPECTIVE OVER-RULING”, doc- 
trine of. See MAHARASHTRA AGRICULTURAL 
LANDS (CEILING ON HOoLpINGS) Acr, 1961. 

3 Bom. L.R. (S.C) 308. 
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PROVINCIAL INSOLVENCY ACT (V of 
1920), S. 4. See PROVINCIAL INSOLVENCY ACT, 


1920, S. 59. 
73 Bom. L.R. 461, 


——-§§, 43, 41—Whether creditor of de- 
ceased insolvent can apply for annulment of 
adjudication order against his heirs—-Receivers 
and/or heirs of deceased insolvent whether 
can apply for order of discharge under s. 41. 

Under s. 43(/) of the Provincial Insolvency 
Act, 1920, an application for annulment of an 
adjudication order cannot be made against a 
deceased insolvent. The right to apply for 
such an order does not survive against his 
heirs. 

Receivers in insolvency and/or heirs of a 
deceased insolvent have no right to make 
an application for an order of discharge under 
s. 41 of the Provincial Insolvency Act, 1920. 
GULABCHAND HIRALAL v. HUKMICHAND. 

73 Bom. L.R. 882. 


———S8, 59—Receiver in insolvency selling 
insolyent’s property under s. 59 and getting 
approval of sale by Insolvency Court—A ppli- 
cation by insolvent’s creditors to set aside 
sale—Whether application appeal under s. 68. 

A receiver in insolvency exercising his 
wers under s. 59 of the Provincial Insolvency 
Act, 1920, after selling the insolvent’s pro- 
perty at an auction sale, made a report to the 
Insolvency Court stating that he had carried 
out the sale after getting the sanction of the 
Court and that the auction-purchaser was 
found to be the highest bidder and therefore 
the sale be confirmed. The Court passed an 
order approving the sale. The creditors of 
the insolvent then made an application to the 
Insolvency Cout for setting aside the sale. 
On the question whether the application was 
or was not an appeal under s. 68 of the Act:— 

Held, that seeking and obtaining of the 
approval of the Insolvency Court did not 
render an act of the receiver for which he 
was fully empowered under s. 59 of the Act, 
an act of the Court, and 

that the application was an appeal under 
s. 68 of the Act and was neither an appli- 
cation under s. 4 of the Act nor under any 
inherent powers of the Insolvency Court. 
GANGADHAR REVAPPA v. SHANKAR, 

73 Bom. LR. 461. 


———-S. 68. 
Act, 1920, S. 59. 73 Bom. L.R. 461. 


PUBLIC BODIES whether liable to carry out 
its obligations arising out of representation. 
Public bodies are as much bound as pri- 
vate individuals to carry out representations 
of facts and promises made by them, relying 
on which other persons have altered their 
position to their prejudice. The obligation 
arising against an individual out of re- 
presentation amounting to a promise may be 
enforced ex contractu by a person who acts 
upon the promise: when the law requires that 
a contract enforceable at law against a pub- 
lic body shall be in certain form or be exe- 
cuted in the manner prescribed by statutes, 
the obligation if the contract be not in that 
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| PUBLIC BODIES—{Contd.) 


form may be enforced against it in appro-. 
priate cases in equity. 
CENTURY Spo. & Mra, Co. y. ULHASNAGAR 
Mun. COUNCIL. 

3 Bom. L.R. (S.C) 510. 


RAILWAY PROTECTION FORCE ACT 
(XXHI of 1957}—Members of Railway Pro- 
tection Force whether police officers. 
Members of the Railway Protection Force 
constituted under the Railway Protection 
Force Act, 1957, are not police officers, 
either for the purpose of s. 25 of the Indian 
Evidence Act, 1872, or for the purpose of 
s. 162 of the Criminal Procedure Code, 1898. 
Harr RACHU v. THE STATE. 
73 Bom. L.R. 891. 


RECOGNITION. See FOREIGN GOVERNMENT. 
73 Bom. L.R, (O.C.J.) 183. 


REGISTRAR'S NOMINEE. See MAHA- 
RASHTRA CO-OPERATIVE SOCIETIES Act, 1960, 
S. 9I. 73 Bom. L.R. 777. 


REPRESENTATION AND ITS EFFECTS. 
See CONSTITUTION OF INDIA, ART. 226. 
73 Bom. L.R. (8.C.) 510. 


REPRESENTATION OF THE PEOPLE 
ACT (43 of 1951), S. 1236)—*State of fact 
which is false’ and “Statement reasonably 
calculated to prejudice the prospects of that 
candidate’s election,” meaning of expressions. 

In s. 123(4) of the Representation of the 
People Act, 1951, the statement in question 
must be in relation to the personal character 
or conduct of a candidate, which means a 
false statement of fact bearing on the per- 
sonal character or conduct of a candidate. 

The meaning of the expression “being a 
statement reasonably calculated to prejudice 
the pee of that candidate’s election” in 

123(4) of the Act, is that the publication 
of false statement of fact relating to the per- 
sonal character or conduct must be such as 
would, in the estimation of the Court, hav- 
ing regard to the nature of the publication, 
the evidence tendered in Court and the sur- 
rounding circumstances have its natural and 
probable consequence of prejudicing the pros- 
pects of the candidate relating to whose per- 
sonal character or conduct the publication 
has been made. The emphasis is not so much 
on the intention of the publisher but on the 
probable effect on the election of the candi- 
date against whom those statements are 
directed. 

Every false or unjustified criticism of a 
candidate does not amount to a contraven- 
tion of s. 123(4) of the Act. When any false 
allegation of fact pierce the politician and 
touches the person of the candidate then 
s. 123(4) is contravened, 

Election propaganda should not be tested 
by the standards to be adopted in a debate 
carried on by intellectuals. It may be that 
many of the charges levelled against a can- 
didate as regards his political past or about 
his capacity to be a useful representative are 
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_. of 1952), S. 11. 


REPRESENTATION OF THE PEOPLE 
ACT, S. 123(4)—{Contd.) 


not true. It is for the electorate to judge 
those accusations. So long as those accusa- 
tions do not affect the personal character or 
conduct of the candidate, the election law 
will not take note of it. 
GURUJI SHRIHARI v. VITHALRAO. 

73 Bom. L.R. (S.C.) 124. 


REQUISITIONING AND ACQUISITION 
OF IMMOVABLE PROPERTY ACT (XXX 
See BOMBAY COURT-FEES 
ACT, 1959, Sco. I, ArT. 3. 

73 Bom. L.R. (S.C.) 903. 


RES JUDICATA. 

Cone, 1908, S. 11. 
73 Bom. L.R. (8.C.) 492; 
. 73 Bom. L.R. 606. 


RETRENCHED EMPLOYEE, whether an 
employee within s. 3 of the Bombay Indus- 
trial Relations Act, 1946 (Bom. XI of 1947). 

A “retrenched employee” is an employee 
within s. 3(73) of the Bombay Industrial Re- 
lations Act, 1946 (as the section stood prior 
to its amendment by Mah. Act XXII of 1965) 
and can apply to a Labour Court for rein- 
statement under ss. 78 and 79 of the Act. 

A retrenched employee is also a “person 
employed in any industry” within the main 
definition of “employee” in s. 3(/3) of the 
Act. 
K. B. KHATAVKAR v. TAKI. 

73 Bom. L.R. (F.B.) 570. 


RUBBER ACT (XXIV of 1947),S. 12— 
Constitution of India, Arts. 366(28), 114, 266 
—Levy imposed by s. 12(1) whether a fee 
A a tax—Distinction between tax, cess and 
ee. 

The nature and character of the levy im- 
posed-by s. 12(/) of the Rubber Act, 1947, 
is not a fee for any services rendered or re- 
quired to be rendered but is a duty of excise 
levied as a cess for the purposes of develop- 
ment of the rubber industry in national 
interest. 

SHRI KRISHNA RUBBER WoRKS v. UNION. 
73 Bom. L.R. (0.C.J.) 496. 


RULES OF PROCEDURE OF THE 
NAGPUR UNIVERSITY COURT, REGU- 
LATIONS 8 & 11.: 

Under Regulation 8 of the Rules of Pro- 
cedure of the Nagpur University Court con- 
stituted under the Nagpur University Act, 
1963, subject to action being: taken by the 
Vice-Chancellor under sub-clause (b) of 
Regulation 8, all resolutions including those 
received beyond time but permitted to be en- 
tered on the agenda, in which such action 
is not taken must be entered by the Regis- 
trar, who is the Secretary of the Board, on 
the agenda of the meeting for which they are 
submitted, The Vice-Chancellor has no power 
under the Act or the Regulations to decide 
that a resolution should be excluded from 
the agenda and to rule it out before the hold- 
ing of the meeting of the University Court. 


See CIVIL PROCEDURE 
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RULES OF PROCEDURE OF THE NAG- 
PUR UNIVERSITY COURT, REGULA- 
TIONS 8 & 11—(Contd.) 


The occasion to decide whether the sub- 
ject contained in the resolution falls within 
the competence of the powers and duties of 
the University Court is only on the meeting 
of the University Court and the proper per- 
son to take that decision is the Chairman of 
that meeting, whoever he may be, in accord- 
ance with the Rules of Procedure of the 
Court. 

The power to rule out such a resolution 
from the agenda by the Vice-Chancellor can- 
not be spelt out from Regulation 11 or on 
the basis of the analogy of s. 16 of the 
General Claùses Act, 1897. 

BHASKAR v. VICE-CHANCELLOR, NAGPUR 
UNIVERSITY. 
73 Bom. L.R. 670. 


SEA CUSTOMS ACT (VIII of 1878), 
S. 171-A— Indian Evidence Act (I of 1872), 
Secs. 132, 1, 3—Criminal Procedure Code 
(Act V of 1898), Sec. 4(1)(m)—Indian Oaths 
Act (X of 1873), Secs. 4, 5—Admissibility of 
Statements made to customs officers under 
s. 171-A, Sea Customs Act. 

Section 171-A of the Sea Customs Act, 
1878, does not limit the right of interroga- 
tion to questions the answers whereto may 
not incriminate the person interrogated. 

Hira H. ADVANI v. THE STATE. 
73 Bom. L.R. (S.C.) 112. 


—__—_—-§, 178— Criminal Procedure Code 
(Act V of 1898), s. 165—Whether search for 
goods with view to their seizure under s. 178, 
Sea Customs Act attracts s. 165, Criminal 
Procedure Code. 

The power of seizure under s. 178 of the 
Sea Customs. Act, 1878, is quite independent 
of a search. Therefore, if an authority wish- 
ing to seize goods under that section enters 
upon premises and looks for goods, this does 
not amount to a search under a search war- 
rant or an order for search so as to attract 
the provisions of s. 165 of the Criminal Pro- 
cedure Code, 1898. 

PRAKASH COTTON MILLS vy. RANGWANI. 
73 Bom. L.R, (O.C.J.) 200. 


SENTENCE. See CRIMINAL PROCEDURE 
Cope, 1898, S. 423(/) (a). 
73 Bom. L.R. (G.C.) 66. 


SENTENCE OF IMPRISONMENT— Rigo- 
rous or simple—Criminal Procedure Code 
(Act V of 1898) s. 423(1A). 

Rigorous imprisonment being more severe 
than simple imprisonment, to alter the nature 
of imprisonment from simple imprisonment 
to rigorous imprisonment is to enhance the 
sentence. The trial Courts do not possess the 

ower to enhance the sentence. Such a power 
is vested only in the High Court. The proper 
procedure in such a case is to invoke the re- 
visional jurisdiction of the High Court for 
enhancing the sentence or the High’ Court 
may exercise such power suo motu. Where 
the High Court is already seized of the mat- 
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SENTENCE OF IMPRISONMENT—(Conid.) 


ter in appeal against a conviction, it can en- 
hance the sentence under s, 423(/A), Crimi- 
nal Procedure Code, 1898. In either case, 
notice to show cause against the proposed en- 
hancement must be given to the accused. 
SHIVAJI NARAYAN vy. THE STATE. 

73 Bom. L.R. 215. 


SESSIONS JUDGE, powers of. See Crr- 
MINAL PROCEDURE Cone, 1898, S. 226. 
73 Bom. L.R. 245. 
SET OFF. See Boxtpay HtGH Court RULES 
(O.8.), R. S00-A. 
73 Bom. L.R. (O.C.J.) 523. 
See COuRT-FEES Act, 1870, Scu. I, 
73 Bom. L.R. 817. 


SHUDRA. See Hinnou Law, SHUDRA, 
73 Bom, L.R. 766. 


SMUGGLED GOODS. See BOMBAY POLICE 
ACT, 1951, S. 124. 
73 Bom. L.R. 540. 


ArT. l. 


SOLICITOR’S LIEN. 

A solicitor has a lien in common law jin 
respect of his costs and the expenses of a 
litigation against funds belonging or payable 
to his clients lying in a Court; he is entitled 
to have the amount realised by his exertions 
paid to him to the extent of his costs and 
expenses so long as the money is under the 
control or in the custody of the Court; it is 
lost the moment the money goes out of the 
control or custody of the Court by payment 
to a third party; in any case the lien referred 
to above arises only in favour of a solicitor 
on his obtaining an order from the Court 


securing the fund in the custody of the, 


Court for payment of his dues or obtaining 
a charging order in respect thereof. Till that 
is done there is in essence no lien though the 
mere right to apply has been often called a 
lien and the order of the Court may be ob- 
tained at any time by the solicitor and even 
in spite of and after an attachment levied 
by a creditor, provided rights of third parties 
have not supervened in the meanwhile. 
UNION OF INDIA v. OFFICIAL ASSIGNEE. 
73 Bom. L.R. (0.C.J.) 623. 


SPECIFIC RELIEF ACT (47 of 1963), 
S. 6~Bombay Tenancy and Agricultural 
Lands (Vidarbha Region) Act (Bom. 99 of 
1958), Sec. 124-—-Criminal Procedure Code 
(Act V of 1898), Sec. 145—Whether in suit 
under s. 6 of Specific Relief Act question of 
status of person dispossessing or title of plain- 
tif relevant—In such suit filed by person 
aggrieved by order made under s. 145, Cri- 
minal Procedure Code whether Court can con- 
sider rights and wrongs of order—Whether 
suit under s. 6 of Specific Relief Act barred by 
$. 124 of Tenancy Act, 
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SPECIFIC RELIEF ACT, S. 6—(Contd.) 


Under s. 6 of the Specific Relief Act, 1963, 
the question of the status of the person dis- 
possessing or the title of the plaintiff is not 
involved in the suit filed under this section. 
The only question for determination in the 
suit is whether the plaintiff was in possession 
within six months prior to the date of the 
suit and whether the plaintiff has been dis- 
possessed otherwise than in due course of 
law. 

Where a person aggrieved by an order 
passed by a Magistrate under s, 145.of tha 
Criminal Procedure Code, 1898, files a suit 
under s. 6 of the Specific Relief Act, 1963, 
for possession and recovers possession under 
a decree in such a suit, it will be an eviction 
of the person found by the Magistrate in 
possession in due course of law. In such a 
suit it will not be necessary for the civil 
Court to go into the rights and wrongs of an 
order under s. 145 of the Code. The decision 
of the civil Court will prevail by virtue of 
s. 145(6) of the Code. 

A suit under s. 6 of the Specific Relief 
Act, 1963 is not barred by s. 124. of the 
Bombay Tenancy and Agricultural Lands 
(Vidarbha Region) Act, 1958. — j 
ATMARAM v. PRABHAWATIBAI ' 

73 Bom. L.R. 470. 


STATE, immunity of, in case of negligence, 
See NEGLIGENCE. 
73 Bom. L.R. 723. 


STATE, priority of, in respect of debts. 

In India even after the Constitution of 
India there exists a right in favour of the 
State to have debts owing to it satisfied in 
priority to debts owing to other unsecured 
creditors from the same debtor and this right 
is in no way in conflict with any provision 
of the Constitution but is founded upon an 
important principle of public policy. ' 

The Indian Succession Act, 1925, has not 
taken away, modified or abrogated any part 
of the above doctrine of the common law 
Tight of the Crown in payment of its debts. 
UNION OF INDIA v. OFFICIAL ASSIGNEE. 

73 Bom. L.R. (0.CJ.) 623. 


STATUTORY AUTHORITY—Wrong refer- 
ence to provisions of law, effect of. 

Merely because a statutory authority 
makes a wrong reference to the provisions 
of Jaw under which it was acting, if, in fact, 
that act of the statutory authority is refer- 
able to any other provision of law, that 
authority is entitled to justify the act under 
that provision. 
BHASKAR v. 
UNIVERSITY. 


VICE-CHANCELLOR, NAGPUR 


73 Bom. LR. 670. 


SUCCESSION ACT (XXXIX of 1925). 
The Indian Succession Act, 1925, has not 
taken away, modified or abrogated any part 
of the doctrine of the common law right of 
the Crown in payment of its debts. 
UNION OF INDIA v. OFFICIAL ASSIGNEE. 
73 Bom. L.R. (0.C.J.) 623. 
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SUITS VALUATION (MAHARASHTRA 
EXTENSION AND AMENDMENT) ACT 
(Mah. IV of 1960), S. 3— Bombay Court- 
fees Act (Bom. XXXVI of 1959), Sec. 6— 
Value of land for jurisdiction in sults men- 
tioned in s. 6(v), (vi) & (xi) (d) of Court- 
fees Act where no rules made by State Gov- 
ernment for determining such value, 

Where the State Government under s. 3 
of the Suits Valuation (Maharashtra Exten- 
sion and Amendment) Act, 1960, has not 
made rules for determining the value of land 
for purposes of jurisdiction in suits mention- 
ed in paras. (v) and (vi) and cl. (d) of 
para. (xi) in s. 6 of the Bombay Court-fees 
Act, 1959, the value for purposes of jurisdic- 
tion will be the market value of the land. 
SHANTABAI v. KAMLAKANT. 

73 Bom. L.R. 341. 


SUPREME COURT, 
ence by. i 

Under art. 136 of the Constitution of India 
ihe Supreme Court does not normally pro- 
ceed to review and appraise the evidence for 
itself and the conclusions of the High Court 
on questions of fact on appreciation of evid- 
ence are considered to be final. This is so 
even if the Supreme Court were to feel that 
a different view of the evidence is possible. 

Where in a case it was represented that 
the evidence on the record did not support 
the conclusion of the High Court and sub- 
stantial injustice was caused, the Supreme 
Court undertook to go into the evidence to 
satisfy itself if there was any sufficient 
et for interference on appeal by special 
eave, 
NOOR MOHAMMED v. THE STATE. 

73 Bom. L.R. (8.C.) 516. 


SURETY—Surety agreeing to pay decretal 
amount-—-Whether surety discharged on pass- 
ing of a compromise decree. 

A surety, who has executed a bond in 
favour of the Court agreeing to pay the de- 
cretal amount, is not discharged by reason 
of the fact that a decree by a compromise 
between the parties is passed. This rule is, 
however, subject to three limitations: (1) that 
the decree is not the result of fraud, (2) that 
the decree is not by collusion between the 
plaintiff and the defendant and (3) that the 
decree has not prejudiced the surety in any 
respect. i 


appreciation of evid- 


\ ’ AMIN ABDUL y.’ JIVRAJ OTMAL, 


/ TEMPLE—Temple 


73 Bom. L.R. 715. 


originating as private 
temple or its origin lost in antiquity—Such 
temple whether public temple how deter- 
mined. 

If a temple is proved to have originated 
as a public temple, nothing more:is neces- 


` sary to be proved to show that it is a public 


temple but if a temple is proved to have 
originated as a private temple or its origin 
is unknown or lost in antiquity then there 
must be proof to show that it is being used 
as a public temple. In such cases the true 
character of the particular temple is decided 
on the basis of various circumstances. In 


GENERAL INDEX. 


959 
TEMPLE\— (Contd.) 


those cases the Courts have to address them- 
selves to various questions such as—{i) Is 
the temple built in such imposing manner 
that it may prima facie appear to be a public 
temple? (2) Are the members of the public 
entitled to worship in that temple as of right? 
(3) Are the temple expenses met from the 
contributions made by the public? (4) Whe- 
ther the sevas and uftsavas conducted in the 
temple are those usually conducted in public 
temples? (5) Have the management as well 
as devotees been treating that temple as a 
public temple? 

Though the appearance of a temple is a 
relevant circumstance, it is by no means a 
decisive one. The architecture of temple dif- 
fers from place to place. The circumstance 
that the public or a section thereof have been 
regularly worshipping in the temple as a 
matter of course and they can take part in 
the festivals and ceremonies conducted in 
that temple apparently as a matter of right 
is a strong piece of evidence to establish the 
public character of the temple. If votive offer- 
ings are being made by the public in the 
usual course and if the expenses of the temple 
are met by public contributions, it is safe 
to presume that the temple in question is a 
public temple. In brief, the origin of the 
temple, the manner in which its affairs are 
managed, the nature and extent of gifts re- 
ceived by it, rights exercised by the devotces 
in regard to worship therein, the conscious- 
ness of the manager and the consciousness 
of the devotees themselves as to the charac- 
ter of the temple are factors that go to esta- 
blish whether a temple is a public temple 
or a private temple. 

The usage prevailing in a temple that the 
public are asked to enter the temple only 
after the Maharaj (Vahiwatdar) has finished 
his worship is not inconsistent with that 
temple being a public temple. 

GOSWAMI MAHALAXMI v. SHAH RANCHHOD- 
DAS. 73 Bom. L.R. (S.C.) 53. 


TITLE. See TRANSFER OF PROPERTY ACT, 
1882, S. 53A. 73 Bom. L.R. 454. 


TORT. See NEGLIGENCE. 
3 Bom. L.R. 723. 


TRADE AND MERCHANDISE MARKS 
ACT (43 of 1958),S. 2(1). See TRADE AND 
MERCHANDISE MARKS Act, 1958, SS. 11, 12. 

73 Bom. L.R. (S.C.) 119. 


———-§. 2 (J). See TRADE AND MERCHAN- 
DISE MARKS ACT, 1958, SS. 11, 12, 
73 Bom. L.R. (0.C.J.) 586. 


—-———§. 9(/). See TRADE AND MERCHAN- 
DISE MarRKS Acrt, 1958, SS. 11, 12. 
73 Bom. L.R. (S.C.) 119. 


——-—_§S, 11, 12—Drugs Rules, 1945. Rule 
61(2)—Trade marks “Protovit” and “Dropo- 
vit? in respect of vitamin preparations— 
Whether latter mark likely to cause confu- 
sion—“Dropovit” whether an invented word— 
Test to determine whether proposed trade 
mark likely to cause deception or confusion. 
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TRADE AND MERCHANDISE MARKS 
ACT, SS. 11, 12—(Conid.) 


The appellants’ trade mark “Protovit” was 
registered in respect of medicinal and phar- 
maceutical preparations and substances and 
was used on multi-vitamin preparations in 
liquid and tablet forms. The respondents’ 
trade mark “Dropovit” was subsequently re- 
gistered in respect of medicinal and pharma- 
ceutical preparations and substances but the 
respondents restricted the designation of their 
goods to medicinal and pharmaceutical pre- 
paration and substances containing principal- 
ly vitamins. On the question whether the res- 
pondents’ mark so nearly resembled the ap- 
pellants’ mark as to be likely to deceive or 
cause confusion and whether the respondents’ 
mark was not an invented word:— 

Held, that, in the circumstances of the 
case, there was no real tangible danger of 
confusion if the respondents’ trade mark was 
allowed to continue to remain on the Regis- 
ter, and that the word “Dropovit” was an in- 
vented word and was, therefore, entitled to 
be registered as a trade mark and was not 
liable to be removed from the Register. 

Under s. 12(/) of the Trade and Merchan- 
dise Marks Act, 1958, it is not necessary that 
it should be intended to deceive or intend- 
ed to cause confusion. It is its probable effect 
on the ordinary kind of customers that one 
has to consider. It is necessary to apply both 
the visual and phonetic tests for comparison 
of the words of two marks. The marks must 
be compared as wholes. It is not right to 
take a portion of the word and say that be- 
cause that portion of: the word differs from 
the corresponding portion of the word in the 
other case there is no sufficient similarity to 
cause confusion. The true test is whether the 
totality of the proposed trade mark is such 
that it is likely to cause deception or con- 
fusion or mistake in the minds of persons 
accustomed to the existing trade mark. 

F. HOFFMANN-LA ROCHE vy. GEOFFREY 
MANNERS. 73 Bom. L.R. (S.C.) 119. 


——--_—-§§, 11, 12—T rade Marks Act, 1938, 
[1 & 2 Geo. 6 C. 22], Secs. 11, 12(i) 
& (2)—Distinction between ss. 11(a) and 
12(i)—Whether Registrar can refuse to ac- 
cept application for registration without ad- 
vertising it or calling evidence of likelihood 
of deception or confusion. 

The distinction between ss. 11(a) and 
12(/) of the Trade and Merchandise Marks 
Act, 1958, is that (1) whereas, under s. 11, 
actual user must be taken into account, in- 
cluding the mode of user or the fact that 
the goods are known in the market by a 
particular name, for the purpose of consi- 
dering the possibility of deception or con- 
fusion, under s. 12, the Court has only to 
take into account what may be called, 
notional fair user on the basis of the simi- 
larity of the two marks, though it must no 
doubt consider not only visual or phonetic 
similarity, but also the possibility of con- 
textual confusion or confusion or deception as 
to trade origin, as well as the other surround- 
ing circumstances such as the nature of the 
goods and the kind of customers who would 


THE BOMBAY LAW REPORTER. 


[VOL. LXXIB 


TRADE AND MERCHANDISE MARKS 
ACT, SS—11, 12—-(Contd.) 


be likely to buy those goods; (2) whercas 
s. 12 comes into play only when the oppo- 
nent’s marks is a registered trade mark, there 
is no such limitation in regard to the appli- 
cability of s. 11; and (3) whereas s. 12 ap- 
plies only when the mark applied for is 


identical with or deceptively similar to a re- 


gistered trade mark, there is no such limita- 
tion in regard to the nature of the goods 
in a case under s. 11. In either case, how- 
ever, the Court has to consider -the position 
from the point of view of an unwary pur- 
chaser who is a man of average intelligence 
and imperfect recollection. 

Whilst, generally speaking, the Court would 
follow the procedure of advertising a trade 
mark and deciding the question of confusion 
or deception only when it is opposed and 
evidence taken in regard to the same before 
it applies the bar of s. 11(a) of the Act, the 
said section does not deprive the Registrar of 
the power under s. 18(4) of the Act, in a 
proper case, to refuse to accept an applica- 
tion for registration without advertising it 
or calling for evidence of likelihood of decep- 
tion or confusion. 

IN RE R.T. ENGINEERING Etc. Co. 
73 Bom. L.R. (O.C.J.) 586. 


TRANSFER OF PROPERTY ACT (V of 
1882), SS. 3, 53A—Specific Relief Act (47 
of 1963) Sec. 19(b)—Specific Relief Act (1 of 
1877), Sec. 27(b) Ulustration 3—Whether 
general principles of constructive notice in 
Explanation Il of s.3 of Transfer of Property 
Act applicable to notice referred to in pro- 
viso to s. 53A of Act-—Word ‘title in Expla- 
nation II of $. 3 whether means only com- 
pleted title in accordance with law—Tenant’s 
right to possession vis-a-vis subsequent 
purchaser of property. 

The general principles with regard to con- 
structive notice embodied in Explanation I 
to s. 3 of the Transfer of Property Act, 1882, 
will be applicable to the notice referred to 
in the proviso to s. 53A of the Act, 

The word ‘title’ used in the Explanation II 
means not only a completed title in accord- 
ance with law but also includes an equitable 
interest which a transferee may acquire in any 
property by virtue of, and under the contract 
of transfer. A subsequent purchaser of an 
immovable property would be affected with 
notice of the interest of a tenant who is in 
possession of the property in part performance 
of an unregistered agreement with the lessor 
and consequently with notice of such agrec- 
ment, and would not succeed in defeating the 
tenant’s claim to retain possession under the 
protection given to him by s. 53A of the 
Transfer of Property Act. 

MAHADEO KESHAV v. SHAMRAO BALWANT. 
73 Bom. L.R. 454. 


~S, 113—Whether for bringing about 
waiver of notice to quit new tenancy must 
come into existence. 

Section 113 of the Transfer of Property 
Act, 1882, does not indicate in terms that for 
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TRANSFER OF ey ACT, S. 113 
—(Contd.) 


bringing about a waiver of notice to quit, a 


new tenancy by an express or implied agree- 
ment must come into existence; all that is re- 
quired under it is to see whether any act has 
been proved on the part of the lessor which 
shows an intention to treat the lease as sub- 
sisting provided there is an express or implied 
consent of the person to whom the notice is 
given, 
TAYABALI v, ASHAN & Co. 

73 Bom. L.R. (S.C.) 109. 


TRUSTS ACT (I! of 1882}--English doctrine 
of acceleration of subsequent interest on fai- 
lure of prior interest, whether applicable im 
India. 

The English doctrine of acceleration of 
subsequent interest when a prior interest fails 
or comes to premature end is not inconsistent 
with any provision of the Indian Trusts Act, 
1882. Therefore, this doctrine applies in 
India, both to trusts created by will as well 
as to settlements inter vivos, provided two 
conditions are fulfilled, viz., (1) the settlor has 
not shown a contrary intention in the docu- 


. ment creating the trust; and (2) the subse- 


quent interest is a vested interest, and not a 
contingent interest. 

The Indian Trusts Act is exhaustive in Tes- 
pect of any matter specifically provided for 
in it, but it is not exhaustive of all matters 
relating to private trusts. Therefore, in cases 
covered by the Act, its provisions alone must 
be applied, but in any case not covered by 
it, the Court is entitled to apply rules of 
English law, as laid down by judicial deci- 
sions in that country, which are not incon- 
sistent with the Act, as the rules of justice, 
equity and good conscience. 

‘Under an Indentore of Trust it was pro- 
vided that the trustees, after paying rates, 
taxes etc. out of the rents and profits of cer- 
tain properties, should pay the residue of the 
income to the settlor for his life, and after 
his death to pay the same to V during his life- 
time, and after V’s death the properties should 
be sold and after payment of expenses at- 
tending the sale, the balance of the sale pro- 
ceeds should be distributed as if such sale 
proceeds had absolutely belonged to V at 
the time of his death and he had died intestate 
in respect thereof. After the death of the 
settlor, V executed an Indenture of Release, 
under which he released to the trustees his 
entire right and interest as a beneficiary 
under the trust. On the question whether by 
reason of the aforesaid release the subsequent 
absolute interest granted by the deed of trust 
to the heirs of V as on an intestacy is ac- 
celerated, or whether there is a resulting trust 
in respect of the income that was payable to 


-V during his lifetime under the Indenture of 


Trust:— 

Held, that the concluding words in the In- 
denture of Trust merely describe the class 
of beneficiaries amongst whom the trust pro- 
perty “is to be distributed and they do not 
disclose a contrary intention so as to negative 
the principle of acceleration, 
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that the interest conferred on the said class 
of beneficiaries is a vested interest within the 
terms of s. 19 of the Transfer of Property 
Act, 1882, and 

that as both the conditions necessary for 
the application of the principle of accelera- 
tion are satisfied, the sale proceeds of the 
properties after payment of the expenses at- 
tending the sale should be distributed amongst 
persons who were the heirs of V as on an in- 
testacy if he had died on the date of the 
Indenture of Release. 
DEVLAKSHMI v. VISHWAKANT 

73 Bom. L.R. (O.C.J.) 594. 


ULTRA VIRES—<Addition made to Explana- 
tion to r. 1, 0. XXXII, Civil Procedure Code, 
1908, by the Bombay High Court. 

The addition made to the Explanation to 
r. 1 of 0. XXXII of the Civil Procedure Code, 
1908, by the Bombay High Court is a matter 
relating to procedure and is not beyond the 
powes conferred on it by s. 122 of the 

e€, 
MANEKBAI v. MANOHAR, 
73 Bom. L.R. 473. 


—m-————BombaAy Rents, Hotel and Lodging 
House Rates Control Act, s. 13 (J) (D). . 
Section 13(/)() of the Bombay Rents, 
Hotel and Lodging House Rates Control Act, 
1947, is valid and the reasonable classification 
contained therein is not hit by the prohibition 
implicit in art. 14 of the Constitution of India, 
MANGHARAM v. B. C. PATEL. 
73 Bom. L.R. 140. 


———---- Jocks By-laws, Nos. 80 and 93. 
Pie Aet 80 and 93 of the Docks By-laws 
e under s. 73 of the Bombay Port Trust 
Act, 1879, are inconsistent with s. 61B of 
the Act and are, therefore, invalid. 
TRUSTEES, PORT OF BOMBAY v. PREMIER 
AUTO. 73 Bom. L.R. (0.C.J.) 1. 


—Form P. St. S. A. under the Bombay 
Motor Vehicles Rules, 1959. 

Form P. St. $S. A. prescribed by rule 80 
of the Bombay Motor Vehicles Rules, 1959, 
is not beyond the rule making power of the 
State Government and is valid. 
MAHARASHTRA STATE R. T. CORPN. v. 
B.G.R.M. SERVICE. 

73 Bom. L.R. (S.C.) 85. 


— i yderabad Tenancy and Agricultural 
Lands Act, 1950. 

The provisions of the Hyderabad Tenancy 
and Agricultural Lands (Re-enactment, Vali- 
dation and further amendment) Act, 1961, 
as also of the Hyderabad Tenancy and Agri- 
cultural Lands Act, 1950 together with the 
Hyderabad Tenancy and Agricultural Lands 
(Amendment) Act, 1954 are immune from 
any challenge on the ground of contraven- 
tion of arts. 19 and 31 of the Constitution 
of India, 

VENKATRAO ESAJIRAO v. STATE. 
73 Bom. L.R. (S.C.) 102. 
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ULTRA VIRES—{Conid.) 
—onm—Fiyderabad Tenancy and Agricultural 
Lands (Amendment) Act, 1954. 

The provisions of the Hyderabad Tenancy 
and Agricultural Lands (Re-enactment, Vali- 
dation and further amendment) Act, 1961 
as also of the Hyderabad Tenancy and Agri- 
cultural Lands Act, 1950 together with the 
Hyderabad Tenancy and Agricultural Lands 
(Amendment) Act, 1954 are immune from 
any challenge on the ground of contraven- 
tion of arts. 19 and 31 of the Constitution 
of India. 

VENKATRAO ESAJIRAO v. STATE 
73 Bom. L.R. (S.C.) 102. 


Hyderabad Tenancy and Agricultu- 
ral Lands (Re-enactment, Validation and 
further amendment) Act, 1961. 

The provisions of the Hyderabad Tenancy 
and Agricultural Lands (Re-enactment, Vali- 
dation and further amendment) Act, 1961, 
as also of the Hyderabad Tenancy and Apri- 
cultural Lands Act, 1950 together with the 
Hyderabad Tenancy and Agricultural Lands 


(Amendment) Act, 1954, are immune from | 


any challenge on the ground of contraven- 
tion of arts. 19 and 31 of the Constitution of 
India. 
VENKATRAO ESAJIRAO v, STATE 

73 Bom. L.R. (S.C.) 102. 


n Winnicipal Act (Corporation), 8s. 
372 (g) and 385. 

Section 372(g) and 385 of the Bombay 
oe Corporation Act, 1888, are not in- 
valid. 

A law declaring extinction of the right of 
the owner in moveable property not with a 
view to use it for public purpose but to 
destroy it for abating nuisance and prevent- 
ing danger to public health and vesting it in 
the Corporation entrusted with power to 
take steps to maintain public health is not 
a law for acquisition of property for a pub- 
lic purpose. In any event the law is not, 
because of the exemption ccntained in cl. 
(5) (6) Gi) of art. 31 of the Constitution in- 
valid even if it does not provide for payment 
of compensation for the deprivation of the 
right to property. 

STATE v. noe NARBHERAM. 


3 Bom. L.R. (S.C) 75.. 


mio VA Nicipal Service Regulations, Re- 
gulation 67, second proviso. 

The second proviso to Regulation 67 of 
the Municipal Service Regulations framed by 
the Municipal Corporation of Greater Bom- 
bay does not confer arbitrary or unguided 
power on the Competent Authority and is 
therefore valid. l 
MUNICIPAL CoRPN. v. MISS DETHE. 

73 Bom. L.R. 738. 


UNEXPLAINED ACCIDENT CASES. See 
WORKMEN’S COMPENSATION Act, 1923, S. 3, 
73 Bom. L.R. S.C) 131. 


VAT HUKAMS. See Bomsay HEREDITARY 
OFFICES Act, 1874. 
73 Bom. L.R. (S.C.) 104. 
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VICE-CHANCELLOR. See Nagpur UNI- 
VERSITY ACT, 1963, S. 12, 

73 Bom. L.R. 361. 


73 Bom. LR. 670. 


WAIVER of Notice to quit. See TRANSFER 
OF Property ACT, 1882, S. 113. 
73 Bom. L.R. (S.C.) 109. 


WHOLESALE CASH PRICE. See CENTRAL 
EXcCISES AND SALT Acr, 1944, S. 4. 
73 Bom. L.R. (0.C.J.) 229. 


WORDS AND PHRASES: 
“Absolute direction”. See BOMBAY CINEMAS 
(REGULATION) Acrt, 1953, S. 5. 

73 Bom, L. R. (S.C.) 896. 


“According to law’. See CRIMINAL PROCE- 
DURE Cope, 1898, S. 423(1) (a). 
73 Bom. L.R. 66. 


“Alienation”. See BOMBAY AGRICULTURAL 
DEBTORS RELIEF Act, 1947, S. 40. 
73 Bom. L.R. 466. 


“All matters incidental to such claims”. 
PAYMENT OF BONUS Acr, 1965, S. 22. 
3 Bom. L.R. 260.. 


See 


“An advance at interest”. See BOMBAY 
MONEY-LENDERS Act, 1947, S. 2 


73 Bom. L.R. 458. 
“Any dispute with respect to the bonus ‘pay- 


able”. See PAYMENT OF Bonus Acr, 1965, 
S. 22, 73 Bom, L.R. 260 
“Any person employed”, See Bombay 


INDUSTRIAL RELATIONS Acr, 1946, S. 3. 
73 Bom. LR. (F.B.) 570, 


“Any person other than the tenant in actual 
possession”, See BOMBAY TENANCY AND 
AGRICULTURAL LANDS Act, 1948, S, 84A. 

73 Bom. L.R. 318. 


“Apply for review”. See BOMBAY TENANCY 
AND AGRICULTURAL LANDS ACT, 1948, S. 32G. 
l 73 Bom. L.R. 555. 


“Arising out of employment”, See WORK- 
MEN’S COMPENSATION Act, 1923, S. 3. 

73 Bom. L.R. (S.C.) 131. 
“As far as may be”. 
Act, 1939, S. 46. 

73 Bom. L.R. (S.C.) 85. 
“Authorised by law”. See CRIMINAL PRO- 


CEDURE CODE, 1898, S. ra) (a). 
3 Bom. L.R. 66. 


See MOTOR VEHICLES 


“Being a statement reasonably calculated to 
prejudice the prospects of that candidate’s 
election”. See REPRESENTATION OF THE 
PEOPLE ‘Ac, 1951, S. 123(4). 

73 Bom. L.R. (S.C) 124. 


“Competent authority”. See 
SERVICE REGULATIONS, REG. 67. 
73 Bom. L.R. 738. 


MUNICIPAL 


Do ) 


”. See Lo ss nani ACT, 
A 217, 166. 
73 Bom. L.R. 885. 







N 
AT i ag 
RS: 


QO” crs”. See BOMBAY STAMP ACT, 
of 3 Bom.-L.R. 42. 
eV: 


i’. See ea INDUSTRIAL RELA- 
T, 1946, S. 

73 *pom. L.R. (F.B) 570. 
ulently obtained”. See BOMBAY POLICE 


1951, S. 124. 
73 Bom. LR. 549. 





See PARTNERSHIP ACT, 1932, 
73 Bom. L.R. (S.C.) 305, 


“Has been convicted”. See BOMBAY RENTS, 
HOTEL AND Loocinc House RATES CONTROL 


ACT, 1947, S. 13. 
= 73 Bom. LR., 418. 


“In the course of the employment”. See 
WORKMEN’S COMPENSATION ACT, 1923, S. 3. 
73 Bom. L.R. (S.C.) 131. 


“Incidental”. See PAYMENT OF BONUS ACT, 
1965, S. 22. 
73 Bom. L.R. 260. 
“Judgment”. See CIVIL PROCEDURE CODE, 
1908, S. 86. 
73 Bom. L.R. (0.C.J.) 183. 
“Land”. See BOMBAY RENTS, HOTEL AND 
LODGING House RATES CONTROL AcT, 1947, 
S. BG). 
73 Bom. L.R. 282. 
“Landlord”. See BoMBAY RENTS, HOTEL 


AND LopGING House RATES CONTROL ACT, 
1947, S. 18. : 
73 Bom. L.R. 828. 


“Tet for residence, education, business, trade 
or storage”, See BOMBAY » HOTEL AND 
Lopainc House RATES CONTROL ACT, 1947, 
S. 6. 73 Bom. L.R. (S.C.) 72. 


“Local authority”. See PREVENTION OF Foop 

ADULTERATION ACT, 1954, S. 2(viii). 

73 Bom. L.R. 344. 
CIVIL PROCEDURE 


73 Bom. L.R. 492. 


“Matter in issue”. See 
Cone, 1908, S. 11. 


“Move”. See Civi PROCEDURE Cone, 1908, 


S. 86 


73 Bom. L.R. (0.C.J.) 183. 


“Notice of motion to be dismissed with costs”. 
„See CIVIL PROCEDURE Cone, 1908, S. 148. 
73 Bom. L.R. 423. 


_“Permitted increase”. See’ Municirat ACT 
(CORPORATION), SS. ae 
A he LR (S.C) 900. 
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“Petitioner has, with his full consent, lived 
with the other party to the marriage as hus- 


band”, See Hinpu MaArriaGe Act, 1955, 
S. 18, 

73 Bom. L.R. 840. 
“Premises let”. See BOMBAY RENTS, HOTEL 


AND LooGING House RATES CONTROL ACT, 
1947, S. 18. 

73 Bom, L.R. 828. 

See Drucs & Cos- 

“73 Bom. L.R. 613. 

“Reasonable and bona fide”. See BOMBAY 

RENTS, HOTEL AND LopGcING House RATES 


CONTROL Act, 1947, SS. 13, 14. 
73 Bom. L.R. 1490. 


“Punished accordingly’ 
METICS Act, 1940, S. 34 


“Retrenched employee”. See BOMBAY INDUS- 
TRIAL RELATIONS ACT, 1946, S. 3, 
73 Bom. L.R. (F.B.) 570. 


“Shall include”. See BOMBAY RENTS, HOTEL 
AND Loporna House RATES CONTROL ACT, 


1947, S. 18. . 
73 Bom. LR. 828. 


“Subject to the other provisions of the Act”. 
See BOMBAY Port Trust Act, S. 61B. 
73 Bom. L.R. (O.C.J.) 1 


“Subject to the other provisions of the Rent 
Act”, See BOMBAY RENTS, HOTEL AND Lopeo- 
ING HOUSE RATES CONTROL Act, 1947, SS. 
13, 14. 

73 Bom. L.R. 140. 
“Title”, See TRANSFER OF Property ACT, 
1882, S. 3. 

73 Bom. L.R. 454. 


“Total number of Councillors”. See MUNICI- 
PALITTES AcT (MAHARASHTRA), 1965, S. 55. 
3 Bom. L.R. 851. 


“Trade”. See BOMBAY SHOPS AND ESTABLISH- 
MENTS ACT, 1948, S. 2(4). 
73 Bom. LR. 349. 


“Uses as genuine”. See PENaL Cong, 1860, 


SS. 468, 471. 

73 Bom. L.R. 215. 
“Wages”. See PAYMENT OF Bonus ACT, 
1965, S. 22. 


73 Bom. LR. 260. 


“Wholesale”. See CENTRAL EXCISES AND SALT 
Act, . 1944, S. 4. 
73 Bom. L.R. (0.C.J.) 229. 


“Wholesale cash price”. 
CISES AND SALT ACT, 1944, 
73 Bom. LR. fo. C.J.) 229. 


seg oe Ex- 


See PAYMENT OF BONUS 


73 Bom. L. 260. 


“With respect D 
ACT, 1965, S. 
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WORKMEN’S COMPENSATION ` ACT 
(VIII of 1923), S. 3—English Workmen’s 
Compensation Act of 1935, Sec. I—Unex- 
plained accident cases—Principle to be ap- 
plied when question arises whether applicant 
met his death through accident arising out of, 
and in course of his employment—“In thes 
course of employment’, “arising out of em- 
ployment’, meaning of expressions—Burden 
of proof. 

The rule to be applied to that class of cases 
which may be called unexplained accident 
cases (e.g. unexplained drowning of seamen) 
is that where the evidence establishes that in 
the course of his employment the workman 
was properly in the place to which some risk 
particular thereto attaches and an accident 
occurs capable of explanation solely by re- 
ference to that risk, it is legitimate, notwith- 
standing the absence of evidence as to the 
immediate circumstances of the accident, to 
attribute 
hold that the accident arose out of the em- 
ployment; but the inference as to the origin 
of the accident may be displaced by evidence 
tending to show that the accident was due 
to some action of the workman outside the 
scope of the employment. In other words, 
the principle to be applied -in such cases is 
that if the accident is shown to have happen- 
ed while the deceased was in the course of 
his employment and at a place where he was 
discharging the duties of his employment, and 


the accident is capable of being attributed - 


to a risk which is ordinarily inherent in the 
discharge of such duties, the arbitrator is en- 
titled to infer, in the absence of any evidence 
tending to an opposite conclusion, that the 
accident arose out of the employment. 

The above principle deduced from English 
authorities applies in Indian law, as the lan- 
guage of s. 3 of the Workmen’s Compensation 
Act, 1923 is identical with s. 1 of the English 
Workmen’s Compensation Act of 1935. 

In s. 3 of the Workmen's Compensation 
Act, 1923, the words “in the course of the 
employment” mean “in the course of the 
work which the workman is employed to do 
and which is incidental to it”. The words 

“arising out of employment” mean that 
“during the course of the employment, injury 
has resulted from some risk incidental to the 
duties of the service, which, unless engaged 
in the duty owing to the master, it is reason- 
able to believe the workman would not other- 
wise have suffered”. In other words, there 
must be a causal relationship between the ac- 
cident and the employment. The expression 
“arising out of employment” is not confined 
to the mere nature of the employment; it ap- 


` 1E by reason of any of 


the accident to that risk, and to’ 
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danger the injury would is 
‘out of employment’. 
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burden of proof rests upon 
prove that the accident arose u. 
ment as well as in the course of er., 
But this does not mean that a workma. 
comes to Court for relief must necessa, 1 
prove it by direct evidence. Although the - 
onus of proving that the injury by accident 
arose both out of and in the course of em- 
ployment rests upon the applicant, these es- 
sentials may be inferred when the facts prov- 
ed justify the inference. On the one hand 
the Commissioner must not surmise, con- 
jecture or guess; on the other hand he may 
draw an inference from the proved facts so 
long as it is á legitimate inference. It is 
impossible to lay down any rule as-to the 
degree of proof which is sufficient to justify 
an inference being drawn, but the evidence 
must be such- as would induce a reasonable 
man to draw‘it. 
MACKINNON MACKENZIE v. IBRAHIM, 

73 Bom. L.R. (S.C.) 131. 


WRITTEN STATEMENT— Legal represen- . 
tatives of defendant brought on record—Legal | 
representatives in their written statement rai- — 
sing pleas inconsistent with defendant's pleas 
in his written statement—Whether such pleas 
allowed, 

Defendants who are brought on the record 
as legal representatives of the defendant be- 
fore any decree is passed in the suit have 
the right to raise such pleas as they desire in 
defence to the reliefs claimed against them 
notwithstanding that the pleas are contrary 
to and inconsistent with the case made by 
the original deceased defendant in his written 
statement. The decree claimed against such 
legal representatives must however be personal. 

Quaere: Whether inconsistent defence 
may be allowed to be raised where the de- 
cree is not claimed against such defendants ' 
personally and relief can only be granted to ` 
the extent of the estate come to their hands, 
AIYASHA BEGUM v. KAPURCHAND. 

73 Bom. L.R. 754, 


i “a, 
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